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TO  THE  HONOURABLE 

JOHN  CAMPBELL  ALLEN, 

CHOP  JUSnCB  OF  THB  SUPREME  COURT  OF  JUDICATURE  OF  THE 

PROVINCE  OF  NEW  BRUNSWICK. 

Sm,— 

With  your  kind  permission  I  dedicated  the  first  edition 
of  this  digest  to  you  in  acknowledgment  of  the  kind  assist- 
ance rendered  to  me  by  you  in  its  preparation.  Since  that 
time  an  honourable  and  justly  deserved  recognition  of  your 
abilities  and  worth  has  been  rendered  by  your  elevation  to 
the  position  of  Chief  Justice  of  the  Court,  in  which,  as  one 
of  its  puisne  Judges,  you  so  long  held  a  prominent  place. 

By  your  permission  I  gratefully  dedicate  this  second 
edition  to  you  in  your  capacity  of  Chief  Justice,  heartily 
desiring  you  may  be  long  spared  to  administer  the  laws  of 
our  Country  with  that  impartiality  and  ability  which  have 
BO  long  characterised  your  judicial  position. 

Jas.  6.  Btevens. 


TO  THE  HONOURABLE 

JOHN  CAMPBELL  ALLEN, 

chisf  jubttce  of  the  supreme  court  of  judicature  of  the 

province  of  new  brunswick. 

Sib,— 

With  your  kind  permission  I  dedicated  the  first  edition 
of  this  digest  to  yon  in  acknowledgment  of  the  kind  assist- 
ance rendered  to  me  by  you  in  its  preparation.  Since  that 
time  an  honourable  and  justly  deserved  recognition  of  your 
abilities  and  worth  has  been  rendered  by  your  elevation  to 
the  position  of  Chief  Justice  of  the  Court,  in  which,  as  one 
of  its  puisne  Judges,  you  so  long  held  a  prominent  place. 

By  your  permission  I  gratefully  dedicate  this  second 
edition  to  you  in  your  capacity  of  Chief  Justice,  heartily 
desiring  you  may  be  long  spared  to  administer  the  laws  of 
our  Country  with  that  impartiality  and  ability  which  have 
80  long  characterised  your  judicial  position. 

Jas.  G.  Stevens. 


PREFACE 


A  second  edition  of  the  digest  of  the  Reports  ol  the 
Supreme  Court  of  New  Brunswick  has  heen  prepared 
sooner  than  was  in  coniemplation,  owing  to  the  destruc- 
tion of  the  unsold  copies  of  the  first  edition  in  the  hands 
of  Messrs.  McMillan,  Saint  John,  by  the  late  disastrous 
fire  in  that  city,  and  the  loss  from  same  cause  of  many 
copies  m  the  private  libraries. 

At  the  urgent  suggestion  of  several  of  the  members  of 
the  bar,  I  have  undertaken  and  completed  this  second 
edition,  bringing  down  the  digest  of  cases  to  Easter  Term, 
inclusive,  1879. 

* 

Since  the  publication  of  the  first  edition,  the  cases  in 
same  marked  as  unreported,  have,  with  some  few  excep- 
tions, now  appeared  in  the  first  volume  of  reports  of 
William  Pugsley,  Esq.,  and  the  fifth  and  sixth  volumes  of 
reports  of  the  Honourable  John  C.  Allen,  and  references 
are  now  made  to  these  respective  reports,  instead  of,  as  in 
former  edition,  to  the  term  and  year  in  which  judgment 
was  delivered ;  a  few  cases  have  been  overlooked  and 
remain  in  the  digest  cited  as  of  the  term  and  year,  but 
are  corrected  and  properly  cited  as  of  the  respective  pub- 
lished reports  in  the  index  of  names  of  cases. 

Some  lew  cases  remain  still  unreported,  the  full  judg- 
m  nts  in  same  having  been  lost  or  mislaid. 

Whilst  these  are  not  numerous,  there  are  several  addi- 
tiuual  eases  now  reported  in  full  which  did  not  appear  in 
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first  edition  of  the  digest  by  note  or  otherwise^  and  the 
profession  will  duly  appreciate  the  praiseworthy,  although 
long  delayed  action  of  the  Legislature,  in  having  provided 
for  the  publication  in  full  of  the  most  able  and  valuable 
reports  of  cases  as  are  now  contained  in  reports  known 
and  cited  as  fifth  and  sixth  AUen'p  reports. 

My  distance  from  the  publisher's  press  has  prevented 
me  from  revising  with  such  care  as  I  desired  the  proof 
sheets,  and  correcting  several  minor  errors  and  inaccuraciea 
chiefiy  occurring  in  names  and  figures,  which,  however 
are  in  most  part,  where  considered  necessary,  noted  in  the 
errata. 

The  profession  will,  I  trust,  duly  appreciate  the  par- 
ticular care  exercised  by  the  publishers  in  the  execution  of 
their  part,  and  it  is  hoped  that  the  general  workmanship 
and  style  of  book  will  prove  satisfactory. 

I  have  endeavoured  to  make  the  present  edition  aa 
complete  and  serviceable  to  the  legal  profession  ad  such  an 
undertaking  demanded,  and  asking  their  considerate 
indulgence  to  its  defects,  I  trust  it  may  prove,  what, — with 
much  labour  I  have  endeavoured  to  make  it — a  useful  help 
to  the  practising  lawyer. 

JAS.  G.  STEVENS. 
Saint  Stephen,  N.B.,  January,  1880. 
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.ABBKEVIATIONS. 


C.  MS. — Chiproau'H  Manuscript  Reports. 

Ber. — Bertou's  (Greorge  F.  8.)  Reports. 

Kerr. — Kerr's  (David  S.)  Reports. 

.Ul.— Allen's  (John  C.)  Reportn. 

Han. — Hannay's  (James)  RepoitH. 

Pug. — Pugsley's  (William)  RepoitH. 

P.  A  R— Pngsley  (William)  and   Burbidge's  (George  W.)  Reporto. 


ERRATA. 


N«>T». — A  few  cases  reported  iu  fifth  and  sixth  Tolames  of  "  AUen'ii 
-Reports"  remain  cited  as  in  former  digest  as  of  the  term  in  which  jadg* 
ment  was  delivered,  but  are  correctly  cited  as  of  5th  and  6th  AUen*s 
Reports  respectively  in  the  imlex  of  names  ofcatet. 

It  has  been  considered  unuecessary  to  notice  same  in  the  errata. 

The  following  cases  cited  as  of  IHVi  and  1873  are  reported  in  1  Pugs- 
iey  Reports  and  corrected  in  errata  and  are  properly  cited  in  index  of 
nameB,  viz. .  Doe  dtm.  Johnstone  v.  Jardine,  Gilbert  v.  Graham,  Hannington 
V.  Stewart,  McCau$land  v.  Power,  liegina  v.  Harghman,  Wood  v.  The  Oarle- 
tott  Branch  Haibvay  Co. 

1  *age  15,  on  14th  line  from  top,  for  "  award  "  read  "  accord." 

••  34,  last  line,  insert  before  P.  A  B.  **  2." 

::-•;,  tenth  line  from  top,  for  '*  2  Han."  read  *'  Kast  T.  1871.*' 

*•  .';6,  for  **  joinder  of  Courts "  road  "  counts.*' 

*•  oo.  Note  6,  for  6  All.  »' 36  "  read  "  56." 

••  60.  Note  16,  add  at  foot  of  note  *•  McCollum  v.  Ptrkint,  3  Hug.  185.' 

*•  71,  Note  i,  on  last  line,  for  "  moved  "  read  "  proved." 

•*  88,  Note  1.  for  1  AU  **  361 "  read  "  561." 

*•  95,  third  line  from  top,  for  *'  17  "  read  **  27." 

•*  103,  Note  6,  for  'East  T.  1872 "  read   *  1  Pug.  126." 

*•  113.  Note  3,  for  1  All.  "820  "  read  ''em" 

•*  IKJ.  Note  16.  for  3  Pug.  "  299  "  read  -  327." 

**  119,  Note  8,  for  1  Pug.  '*  127  "  read  "  226." 

*'  173.  Note  53,  for  3  Pug.  "  668  "  read  ••  468." 

*  •  180.  Note  8,  for  «  Dewolfe  "  read  *•  Spurr." 

'•  184,  Note  8,  for  "  Heck  "  read  "  Peck." 

•'  194,  Note  17,  for  3  Pug.  "  349  "  read  •  249." 

'*  301,  Note  46,  for  4  All.  »•  76  "  read  •»  7U." 

••  265.  Note  31,  for  '•  Harding"  read  "  Stewart." 

"  282,  Note  6.  for  6  All.  "  296  "  read  '*  150." 

300,  3rd  line  from  top,  for  "  523  "  read  •'  515." 


"     307,  Note  2.  for  8  Kerr  «♦  312  "  read  "  212." 
"     338,  Note  16,  for  2  All.  •*  565  "  read  *'  365. 


»» 


345,  Note  13.  after  East  T.  insert  "  1871." 

352,  Note  47,  for  1  All.  "  355  **  read  *  492." 

3T3,  Note  1,  for  "Hil.  T.  1828  "  read  **  C.  Ms.  141. 

:J73,  Note  6,  for  1  Kerr  "  163  "  read  "  136." 

376,  fifth  line  from  top,  for  No.  *'  60  "  read  *  69." 

381,  Note  9,  for  "  HU.  T.  1873  "  read  -  1  Pug.  242 .' 
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Page  389,  Note  17»  after  2  Fug.  inaeit  *'  198." 

"  496,  Note  3,  for  •*  lix%t  T.  1873  "  read  **  1  Fog.  338/ 

"  496,  third  line  from  t jp,  for  •*  598  "  read  "  5U0.' ' 

"  505,  Note  6,  for  3  Kerr  "  194  "  read  "  687." 

♦•  608,  Note  4,  for  Ber.  '•  347  "  read  "  234." 

"  512,  Note  7,  for  "  2  "  P.  A  B.  read  "  1 "  F.  &  B. 

• '  618.  Note  5,  for  2  Fug.  "  255  '*  read  "  365.*' 

"  614,  Note  6,  for  6  All.  •*  479  "  read  "  4T0." 

'*  664,  Note  2,  after  Coram  v.  Wheten  insert  '*  4  All." 

"  662,  Note  23,  for  "  1 "  Kerr  read  "2." 

"  668,  Note  43,  for  "  Gervais  "  read  •*  Girven." 

'«  689,  Note  38,  for  Savage  v.  *'  Hiick  "  read  *>  Stack. " 

"  591,  Note  4,  for  "  Welch  "  v.  Street  read  «»  Wilson." 

••  596,  for  Doe  ▼.  "  Pen  '*  read  *'  Fauls.'* 

•'  r)98,  Ncte  6,  for  ••  Cornell "  read  **  ConneD." 

«*  (ill,  Note  11,  for  8  Kerr  "  645  "  read  "  654." 

••  616,  Note  1,  after  2  All.  insert "  275." 

••  634,  Note  17.  for  "  Gillis  "  read  »•  Giles." 

«•  668,  Note  1,  for  1  All.  '♦  80  "  rtad  **  680." 

•*  688.  fifth  line  from  top,  for  '<  1 "  F.  A  B.  read  «  2." 

**  696.  Note  3,  for  *•  Hil.  T.  1827  "  read  »'  C.  Ms.  57." 

*•  732,  Note  17.  for  4  **  Kerr  "  read  •«  All." 

*•  742,  Note  25,  for  »*  Farker  "  read  "  Perkins." 

*•  783,  Note  20,  for  "  McAndrews  "  read  * '  Sauudern." 

'•  807,  Note  5,  fer  "  5  "  Pug.  read  •*  2  " 

'*    809,  on  4th  line  from  top  add  -see  errata  omitted  case  Birch  v 
Perkins,  2  Fug.  327. 

•*    820,  Note  5,  for  6  All.  **  231 "  read  "  531." 

•«    822,  Note  6.  for  "  East  T.  1873  "  read  *•  1  Pug.  317." 

**    867,  under  "  malicious  arrest "  insert  '*  Hirob  v.  Perkius,  2  Pug. 

-327.'* 
"    871,  Note  10,  for  5  AU.  »*  69  "  read  "  55Ji." 
•    873,  Note  7,  for  "  Sedden  "  read  ♦'  Leddon." 
♦♦    883,  second  line  from  top,  for  6  All.  **  3;)4  "  read  *•  .S98." 
**    891,  Note  21,  for  3  AU.  *•  439  "  read  **  43:J. ' 
**    914,  Not©  17,  for  **  Cark  "  read  "  Clark." 
**    914,  Note  3,  for  *'  Wilson  v.  Ellis  "  read  *  Wilson  v.  Eills." 
'*    933,  Nota  77,  for  Coy  v.  *'  Teoman  "  read  '*  Yeoman.'* 
**    963,  Note  8,  for  Raymond  v.  <*  McMaohou  "  read  ''  McMaohin. 
••    990.  Note  72,  for  5  All.  **  558  *'  read  "  358." 
«'     1002,  Note  32,  for  "  Vittrim '» read  «  Vittum." 
**     1011,  Note  60,  for  *'  Harrington  "  read  •*  Hanningten." 
**    1023,  Note  2,  for  "  Cassmore  "  read  *'  Fassmore." 
*•     1028,  sixth  line  from  top,  before  Pug.  insert  "  2." 
••     1030,  Note  12,  for  Judge  •«  no »»  pover  read  '*  had." 
1036,  Note  11,  for  Abbet  v.  "  French"  read  •'Frink." 
1039,  Note  32,  for  Nugent  v,  ''  Brown  "  read  *<Bai'n^ii." 
1044,  Note  11  for  Trin.  T.  *'  1872  "  read  •'  1834." 
1046,  Note  21,  for  Wheeler  v.  *'  Goyc"  read  «  Goss.' 
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Page  1063,  Note  14,  for  •*  3  Kerr  "  read  •*  8  AXk^ 

*■    1064,  Note  17.  for  2  "  Kerr"  read  "AIL" 
1064,  Note  20,  for  1  All.  '*  400  "  read  '*  490." 
1069,  Note  4,  for  **Ho]ne  "  v.  Carson  read  '*  Howe." 

**     1136,  under  note  Replevin,  for  "Aastin"  v.  Howill  read  *'Buttin." 

*'     1160.  Note  2,  second  line,  for  "  is  a  jndicial  duty  "  read  '*  is  not 
a  jndicial  daty." 

**  1164,  Note  11,  for  **  DaviBville  "  v.  Ferguson  read  <«  Domvillii.*' 

**  1172,  Note  9,  for  Mcintosh  ▼.  **  Bomers '*  read  *'  Burnett." 

"  1218.  for  Doe  v.  Watson,  '*  6  All."  read  "  1  All," 

"  1264,  Note  2.  for  1  All.  «•  695  "  read  "  626." 

*'     1216.   Note  14,  for  <*  iii."  13  read    *  iv."   13.     And  see  eirat. 
Biroh  T.  Perkins,  2  Pug.  327. 

"  1288,  insert  to  case  Reffina  v.  Morrison.  Held,  (by  Allen,  C..1. 
Waldon.  Fisher,  and  Doff,  J.J.,  Wetmore,  J.,  dissenliug,)  that  the  indict- 
sent  was  not  amendable  onder  32  and  38  Vic,  cap.  29,  sec.  32. 


CASE    (JMITTED. 


Should  hare  appeared  under  Title  Treapans  V. 


Trespnss—JnMic'i*  of  lh<'  Feacr— Action  aKainst  tor 
fnlse  iinpri«ioninc*iit  —  €<»niinilnif'iit  —  Place— 1Vla« 
lice— Kcasonabic  and  probnMc  can^e— IVccesftiiy 
of  proof  of. 

Information  having  been  laid  before  the  defendant,  a 
Jnstice  of  the  Peace,  against  the  plaintiff,  he  issued  a  sum- 
mons and  copy,  but  the  copy  was  defective  in  not  contain- 
ing the  return  day.  The  constable  made  oath  seforc  the 
Justice  that  he  had  served  a  true  copy  of  the  summons, 
whereupon  the  plaintiff  not  appearing  at  the  return,  the 
defendant  issued  a  warrant  for  the  plaintiff's  arrest.  On 
being  brought  before  the  defendant,  the  plaintiff  refused 
to  enter  into  a  recognisance  and  was  thereupon  remanded 
to  the  "  common  gaol  at  Kingston,"  Kings  County,  for  five 
days,  from  which  he  was  discharged  by  a  Judge's  order. 
An  Act  had  just  been  passed  not  known  to  the  defendant 
removing  the  Shire  town  from  Kingston  and  making  the 
common  gaol  of  St.  John  or  Westmoreland  the  common 
gaol  of  King*8.  An  action  for  false  imprisonment  having 
been  brought  against  the  Justice.  Held,  1.  That  as  the 
defendant  had  jurisdiction  over  the  subject  matter  of  the 
complaint,  and  when  the  constable  made  the  affidavit  of 
service  of  the  summons, — also  over  the  plaintiff's  person, 
trespass  would  not  be  without  malice  or  want  of  probable 
cause.  2.  That  the  plaintiff's  imprisonment  at  Kingston 
being  only  a  remand  for  safe  custody  until  the  complaint 
could  be  heard,  it  was  legal,  though  the  building  was  not 
the  common  gaol  of  the  county.  The  power  being  given 
by  82  and  88  Vic,  cap.  81,  sec.  88,  Statute  of  Canada. 
Birch  V.  Perkins,  2  Pug.  827. 


ANALYTICAL  DIGEST 

OF 

THE  DECISIONS  OP  THE  SUPREME  COURT  OP 
JUDICATURE  OP  THE  PROVINCE  OP  NEW 
BRUNSWICK,  PROM  1826  TQ  MICHAELMAS 
TERM  (INCLUSIVE),  1878. 


ABATERDBIVT. 

See  Pleading  n* 
"  BiUs  and  Notes  VI.,  10,  KeUy  v.  Bollock. 
"  Partnership.    See   Pleading  H.,  66,  McDonald  v. 
Cumming. 

Proeee€liiifl;«  against  Abscondimir  Bebtor  not  abating 
bjr  deatb  of  debtor. 

See  Absconding  debtor,  12.    Ex  parte  Archibald. 
Hnsband  and  IV^ife. 

Death  of  husband.  Action  does  not  abate.  See 
Hnsband  and  Wife.    Harrington  v.  McManamin* 

4M'lotnt  trespass  on  trial. 

See  Trespass  H.,  8,  Maloney  v.  Purden. 
"  "         12,  LawUm  v.  Adams. 

**  **         18,  Ache  V.  Alexander. 

"  "         26,  Atkinson  v.  McAtdey. 

Of  riffiit  to  vote  as  ratepayer. 

See  Election  2.    Ex  parte  TvtUe. 

AB8GOIVDIIVO  DEBTOR. 
1— Snpersedeas. 

The  Court  has  no  power  under  26  Geo.  III.  cap.  18,  to 
grant  a  supersedeas  of  a  warrant  of  attachment,  is- 
sued against  the  goods  of  a  concealed  debtor,  unless 
it  appears  that  all  the  creditors  consent  thereto.  Ex 
parte  Gove.  Ber.  187.  {See  Now  Consol.  Statutes  cap. 
44,  sec.  12.) 
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9— Reftisal  to  grant  Prohibition. 

The  Court  refused  a  rule  either  for  a  {Prohibition  or 
certiof'ari,  in  regard  to  proceedings  under  the  Abscond- 
ing Debtors  Act,  26  Geo.  Ill,  cap.  18,  taken  before  a 
Judge  of  an  Inferior  Court  of  Common  Pleas,  it  not  ap- 
pearing, upon  the  affidavits,  that  the  Judge  had  acted 
improperly  in  any  part  of  the  proceedings.  Application 
had  been  made  to  the  said  Inferior  Court  to  stay  the 
proceedings,  but  it  did  not  appear  that  such  applica- 
tion was  in  the  form  prescribed  by  the  seventh  section 
of  the  Act,  and  the  Court,  after  hearing  the  parties, 
made  no  order  in  the  case.  Ex  pane  Waite,  1  Ken-, 
175. 
S— Ri^ht  of  Trustees  to  maintain  Trover. 

The  trustees  of  an  absconding  debtor,  duly  appointed 
under  the  Act  26  Geo.  Ill,  cap.  18,  may  maintain  trover 
to  recover  the  value  of  certain  goods  of  the  debtor, 
wrongfully  converted  by  the  defendant  before  any  pro- 
ceedings taken  under  the  Act ;  such  right  of  action 
being  transferred  by  the  operation  of  the  Act  from  the 
debtor  to  the  trustees.     Ritchie  v.  Boyd,  1  Kerr  264. 

4— Debtor   Administrator—Ri^ht  of  Trustees  in  Pro* 
perty. 

Under  the  Act  of  Assembly  26  Geo.  Ill,  cap.  18,  the  trus- 
tees of  an  absconding  debtor  do  not  become  entitled 
to  the  property  and  credits  held  by  such  debtor  as  ad- 
ministrator of  a  deceased  person.  Wilson  v.  McBrine, 
2  Ken*  535. 

5— Ri^ht  of  Trustees  to  sell  Property— Possession. 

The  trustees  of  the  estate  of  an  absconding  debtor  ap- 
pointed imder  the  Act  26  Geo.  Ill,  cap.  18,  have  a  right 
sell  and  convey  the  real  estate  of  the  debtor,  though 
they  have  never  taken  possession.  Doe  v.  McOuire,  1 
AU.  612. 

Fraudulent  Conveyance. 

A  conveyance  from  an  absconding  debtor,  which  is 
found  to  be  fraudulent  and  void,  cannot  defeat  the 
title  of  the  trustees;    for  being   void  as  against  credi- 
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tors,  it  is  also  void   as    against    those   who   represent 
them.     Ibid, 

••— Property  seized— Ifiabilitjr  for  rent. 

Property  seized  upon  a  warrant  issued  under  the  Ab* 
sconding  Debtors  Act  (1  Bev.  Stat.  cap.  125)  is  not 
liable  to  the  landlord  for  a  year's  rent,  though  notice  of  his 
claim  is  given  to  the  sheriff  before  the  delivery  of  the 
property  to  the  trustees.    Stanton  v.  Johnson^  ^  AU.  54. 

Y«— Action  against  DeMor— Suspension— BaiL 

Proceedings  under  the  Absconding  Debtors  Act  do  not 
suspend  an  action  pending  against  the  debtor ;  nor  are  the 
bail  discharged  by  the  plaintiff  filing  with  the  trusteea 
his  claim  against  the  debtor,  and  having  the  amount  ad» 
justed.     Christie  v.  Lawrence^  4  AU,  115. 

8— Foreign  Residence. 

Where  a  debtor  was  a  resident  of  the  State  of  Maino 
but  did  business  in  this  Province,  and  went  away  for  the- 
purpose  of  defrauding  his  creditors. — Held,  That  he  might 
be  proceeded  against  under  the  Absconding  Debtors  Act.. 
Regina  v.  Steadman^  1  Han.  869. 

9 ^A  warrant  cannot  issue  against  a  person  as  an 

absent  debtor  under  1  Bev.  Stat.  cap.  125,  unless  he  has 
been  a  resident  in  the  Province.    Ex  'parte  Kettle^  5  AU.  81.. 

lO— Investing  of  Property— IVotice— Publication. 

Proceedings  were  taken  against  S.,  a  debtor,  under  tho 
Absconding  Debtors  Act ;  a  warrant  issued  27th  Novem- 
ber, and  notice  as  required  by  the  Act,  was  published  in  the 
Boyal  Gazette,  December  2.  The  warrant  was  delivered  to 
the  Sheriff  of  York  on  the  10th  February  following.  On 
the  5th  February,  a  creditor  of  S.  having  obtained  judg- 
ment against  him  in  the  Supreme  Court,  issued  an  execu- 
tion and  recorded  a  memorial  of  the  judgment  in  the 
County  of  York. — Held^ — ^Weldon,  J.,  dissentiente, — That 
the  publication  of  the  notice  divested  S.  of  the  property,  and 
vested  it  in  the  trustees,  without  the  issuing  of  any  war- 
rant to  the  sheriff,  and  so  defeated  the  execution.  Per 
WsLDON,  J.,  That  the  notice  in  the  Gazette  could  not  be 
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imported  into  the  ease  to  prevent  the  plaintiff  from  reaping 
ihe  fruits  of  his  judgment.  Kerr  v.  ScovU,  2  Han.  16. 
11 The  real  estate  of  nn  absconding  debtor  is  div- 
ested by  the  publication  in  the  Gazette  of  the  warrant  of  at- 
tachment, and  vests  in  the  trustees  when  appointed,  and  is 
not  affected  by  a  subsequent  conveyance  by  the  debtor. 
Therefore  where  proceedings  were  taken  against  an  abscond- 
ing debtor  in  February  1860,  and  notice  of  the  warrant  was 
published  in  the  Gazette  in  AprU  1860— HeU,  That  the 
estate  of  the  debtor  was  thereby  divested,  and  that  a  sub- 
sequent deed  from  him  was  inoperative,  though  the  trus- 
tees were  not  appointed  until  several  months  after  such 
deed.  Bohieheau  v.  Black,  Mich.  T.  1871. 
19~Death  of  Debtor— Efl'eet  of  IVotiee. 

Proceedings  under  the  Absconding  Debtors  Act,  1  Bev. 
8tat.  cap.  125,  do  not  abate  by  the  death  of  the  debtor 
within  three  months  after  the  publication  of  the  notice  of 
the  warrant  in  the  Gazette,  nor  by  the  debtor  being  de- 
clared bankrupt  in  England  within  that  period.  Ex  parte 
Archibald,  2  Han.  80. 
18— Foreiffii  Corporation. 

A  foreign  corporation  having  an  agency  and  carrying 
on  business  in  this  Province  may  be  proceeded  against  as 
an  absent  debtor  under  the  1  Bev.  Stat.  cap.  126.    Ex 
parte  The  Columbian  Insurance  Co.,  Hil.  T.  1871. 
14— Jarat— SiffBatore— UTaat  oC 

The  want  of  a  signature  to  the  jurat  of  the  affidavit  of 
the  applying  creditor  upon  which  a  warrant  of  attachment 
is  issued  under  the  Act  26  Geo.III,  cap.lS,  is  a  fatal  defect 
in  the  proceedings,  and  is  not  waived  by  an  application  for 
a  supersedeas  by  the  debtor.  Ex  parte  Nason,  Easter  T. 
1888. 
1ft— lasolvent  Act  ori969--£fl'ect. 

The  Absconding  Debtors  Act,  1  Bev.  Stat.  cap.  126,  is  not 
repealed  by  "  the  Insolvent  Act  of  1869,"  their  provisions 
not  being  necessarily  inconsistent.  The  former  Act  applies 
to  persons  and  cases  not  provided  for  by  the  latter  Act. 
Ex  parte  Reynotde,  1  Pug.  176. 
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Property  acquired  bjr  debtor  snbseqneiitljr  to  ap- 
pointment of  trustees— Vesting  of. 

Where  proceedings  have  been  taken  against  a  person 
as  an  absconding  debtor,  and  trustees  have  been  appoint- 
ed under  1  Bev.  Stat.  cap.  125,  property  acquired  by  the 
debtor  after  the  appointment  of  the  trostees,  does  not  vest 
in  them. — HanningUm  v.  Harshman,  1  Pug.  217. 

lY— Property^  in  possession  of  debtor  after  issue  of 
urarrant— Evidence— Statements  of  debtor— Fail* 
are  to  prove  fact  uriien  opportunity  iiad* 

Proof  that  an  Absconding  Debtor  had  property  subse- 
quent to  the  issuing  of  a  warrant  against  him,  does  not 
raise  a  presumption  that  he  owned  it  at  the  time  the  war- 
rant issued.  The  plaintiff  should  shew  that  debtor  owned 
the  gootls  l)efore  the  issue  of  warrant.  The  statement  of 
one  of  the  truHtees  that  he  went  to  defendant  and  asked 
him  for  the  property  belonging  to  the  estate  and  his  reply 
was  that  the  property  had  been  placed  in  his  hands  by 
Boyden  for  his  wife,  and  that'  he  would  give  it  to  no  one 
else, — Held,  not  sufficient  evidence  to  leave  to  the  jury  of 
property  in  plaintiffs,  and  if  the  plaintiffs  left  it  in  doubt 
whether  the  goods  belonged  to  Boyden  at  the  time  proceed^ 
ings  were  taken  against  him,  which  doubt  might  have  been 

rranoved  by  examination,  the  defendant  was  entitled  to  the 
benefit  of  ^e  doubt. 

CvUen  et  oZ.,  Trustees  of  Boyden,  an  absconding  debtor, 
v.  Vo$9.  2  Pug.  464. 

IS— Supervision  of  proeeedinf^  of  Trustees. 

See  Supreme  Court  in  Equity  7.     Outhouse  y.  Hickman. 

ABUTTAI.. 
Replevin— describing  plan  of  taUnir  ^J  abuttals. 

See  Pleading  I.  84,  MUU  v.  DewitL 

ACCEPTANCi:. 

See  Bills  and  Notes. 
Of  Bill  t>r  Asent— Autiiority. 

See  principal  and  agent  10.    McOhie  v.  OUbert. 

Fer^roeuration— Autlioritjr— Ai^encjr. 

See  Bills  and  Notes  U.  16. 
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Protest  -Evidence  of  Acceptance,  &c. 

See  Bills  and  Notes  III.  8.     Tarrat  v.  Wilmot. 
Acceptance  of  offer  oflo^s. 

See  Contract  8,  PoUy  v.  Waterhonse. 
Acceptors  of  Timber  orders— Uabiiitr—Vsage. 

See  Contract  2.     Rankin  v.  Qodard. 

1-Proof. 

Action  against  drawers  of  foreign  bill  of  exchange  payable 
at  po  many  days  after  sight,  and  averred  to  have  been 
accepted,  but  afterwards  protested  for  non-payment. 
-QuaBre,  Whether  proof  of  acceptance  is  necessary  beyond 
the  protest  for  non-payment  ?  If  not  necessary  in  ordinary 
cases,  whether  it  would  be,  where  the  acceptance  purported 
to  make  the  bill  payable  by  third  persons,  and  the  protest 
for  non-payment  is  made  upon  the  presentment  to  such 
third  persons  only  ?  See  PoUock  v.  Canard,  2  Kerr,  291. 

9-— Statute  of  Frauds— Acceptance. 

A  mere  delivery  of  goods  by  the  vendor  without  an  actual 
acceptance  by  the  vendee  of  some  part  thereof,  is  not 
sufficient,  within  the  statute  of  frauds.  The  receipt  of  the 
goods  by  a  common  carrier  from  the  vendor,  without  any 
specific  direction  or  authority  from  the  vendee,  will  not 
amount  to  an  acceptance  by  the  vendee,  within  the  statute. 
Daley  v.  Marks,  Ber.  846. 

ACCOJIOIODATIOIV  BILI.. 

Indorser  receiving  property  consideration  for  promise 
to  destroy  liili. 

See  Bills,  &c.,  V.  8.    Watson  v.  Porter. 

ACCO]IIPL.I€i:. 
Confession  of  tliird  person  to  implicate. 

See  Criminal  Law  III.  1  Blair  v.  Hopkins. 

ACCORD  AND  SATISFACTION. 

1— Retention  of  Draft— Presumption* 

Plaintiffs,  merchants  in  Boston,  had  sold  goods  to  de- 
fendant in  St.  John,  and  he  had  made  payments  on  account ; 
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there  was  some  dispute  whether  the  price  of  the  goods  was 

to  be  paid  in  gold  or  American  currency.    On  the  13th 

May,  1865,  defendant  sent  the  plaintiffs  a  gold  draft  for 

$719,  stating  that  he  considered  that  it  would  balance  the 

account  between  them.    On  the  19th  May  the  plaintifiiB 

acknowledged  the  receipt  of  the  draft,  but  denied  that  it 

balanced  the  account,  and  stated  that  they  would  hold  it 

subject  to  the  defendant's  order ;  and  on  the  28rd  May  he 

requested  them  to  return  the  draft  to  him.    They  neither 

answered  the  letter  nor  returned  the  draft,  but  afterwards 

sold  it  in  the  money  market,  and  claimed  a  balance.  Held, 

That  the  draft  being  of  an  uncertain  value,  dependent  on 

the  price  of  gold  in  the  United  States,  might  be  accepted 

as  an  award  and  satisfaction  of  the  plaintiffs  demand,  and 

that  by  retaining  and  disposing  of  it  after  the  defendant 

had  requested  them  to  return  it,  it  might  be  presumed  that 

they  had  accepted  it  in  full.    Nash  v.  Dever^  6  AU.  404. 

^.p—Ijetter  -^Construction— irhen  AmMgnons^Unli^ni- 
dhued  denuind— Satisfaction  of. 


Disputes  arising  and  existing  about  the  management  of 
a  certain  vessel,  and  complaints  made,  plaintiffs  proposed 
by  letter — "to  end  the  matter  if  your  brother  will  dispose 
of  his  quarter  I  will  purchase  it  say  for  $4,200  in  cash'* — 
defendants  accepted  the  offer  and  the  transfer  was  made  to 
plaintiff  on  his  paying  the  sum  named.  Held  that  the 
words  ''end  the  matter" referred  to,  and  were  predicated  upon 
the  previous  causes  of  complaint,  and  that  such  were  set-^ 
tied  by  the  acceptance  and  carrying  out  of  the  terms  pro* 
posed  in  plaintiffs'  letter,  and  did  not  merely  refer  to  the 
purchase  of  plaintiffs'  share  in  the  vessel ;  and  that  as  to  the 
grounds  of  complaint  against  defendants  which  were  set  out 
in  declaration — ^being  same  as  were  contended  to  have  been 
settled — and  for  which  assumpsit  was  brought,  there  had 
been  an  accord  and  satisfaction. 

Wddon  V.  Vaughan,  2  P.  &  B.,  70. 

Amount  paid  in  satisfaction  of  an  unliquidated  demand 
will  not  be  enquired  into.    ib. 

If  language  in  letter  is  ambiguous  it  must  be  construed 
most  strongly  against  the  writer,    ib. 
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Attorney    compromisinir    sait—lTiureasoDableiiess    ot 
agreement— Conmideratioii. 

See  Attorney  V.  7-    Bank  oj  Nova  Scotia  v.  Morrow. 
Tal&ingbill  or  note  as  satisfaction— A  question  forjnry. 

See  Evidence  XII.    Dunn  v,  Fred.  Brown  d  Co, 
Settlement. 
See  Contract  18.     Turner  v.  Keiver. 

A€cou]rr. 

Debits  and  credits— Use  of  one  side. 

See  Evidence  XI.  18.     Palmer  v.  Gilbert. 
Oenerai  acconnt  included  mritli  bill  of  costs. 

See  Attorney  VIII.  4.    Kerr  v.  Bums, 
Reference  to  Barrister  to  take  account. 

See  Sup.  Court  in  Equity.  6.     Deveber  v.  Andrews. 
Bill  Mled  for  account. 

See  Equity.  1.    Botsford  v.  Hasen. 
Banistei's  Report. 

See  Barrister's  Beport. 

A€COUIirT  STATED. 

See  Assumpsit  III.  a. 

A€€RI:TI0]¥. 

When  an  Island  which  has  grown  out  of  the  water  formed 
by  alluvium,  has  a  channel  dividing  it  from  the  land  adja- 
cent, navigable  for  canoes  at  low  water  in  summer,  the  pro- 
prietor of  the  adjacent  land  cannot  claim  the  island  as  be- 
longing to  it  by  accretion.  Dunphy  v.  Williavis,  2  Pug.  850. 

Receding  of  lour  urater  mark— Extension  of  nrharf— 
Covenant  conditions  binding  assignee. 

See  Covenant  7.    Mayor,  dc,  St.  John  v.  SinUh. 

AC  ETIARI. 

No  canse  of  action  stated  in  ac  etiam  clause  in  writ. 

See  Practice  IV.  1.     Campbell  v.  Lowden. 

ACKmOWLEBOHENT. 
Acknonrledgment  by  Admissions— Aquiescence. 

See  Evidence  I. 
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Ackno^rledgnaieBt  of  Deed. 

See  deed. 
Proof  of  AcluAoirledipnieiit. 

See  deed. 
Odicial  Character  of  Pennon  Takinif. 

See  deed. 
Wliat  a  Sndiciciit  Aeknoiirledgnaient  of  Deed. 

See  deed. 
1«— ProaUse  to  pay  debt  barred  by  bankraptcy. 

In  on  action  to  recover  a  debt  from  which  the  defendant 
had  been  discharged  by  the  Bankrupt  Act,  the  plaintiff 
relied  upon  the  following  promise  to  a  creditor  of  the  defen- 
dant since  his  bankruptcy :  **  I  acknowledge  that  I  owe  B. 
(the  plaintiff)  and  you,  as  soon  as  I  am  able  I  will  pay 
you."  Held:  1.  That  this  was  not  such  a  distinct  and  un- 
equivocal promise  to  pay  the  plaintiff  as  was  necessary  to 
entitle  him  to  recover.  2.  That  the  plaintiff  should  have 
declared  specially  on  the  conditional  promise,  and  proved 
the  defendant's  ability  to  pay.  Blair  v.  Albee^  8  AU.  9. 
li«— Acknowledgment— No  promise  to  pay. 

A  mere  acknowledgment  of  a  debt  1)y  an  admkiistratot 
is  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limi- 
tations ;  there  must  be  an  express  promise  to  pay,  and  if 
there  is  more  than  one  administrator,  aemble  that  the  pro- 
mise should  be  by  all  of  them.  Qibbs  v.  Seweli,  Trin.  T. 
18S8. 


^Wben  mnst  be  made  to  bar  Statute  of  U mi- 

tattons. 

See  Limitation  of  Actions  IL 
S«— Admission  of  Title— By  verbal  declarations. 

The  verbal  declaration  of  the  grantee  of  land  that  he  has 
sold  it  to  a  person  under  whom  the  defendant  claims,  is  not 
sufficient  to  show  title  out  of  the  grantee.     Doe  v.  Todd,  2 
AIL  261. 
4«— By  nrrltten  agreement  to  bny. 

L.  having  been  in  possession  of  land  upwards  of  twenty 
years,  made  a  written  agreement  to  buy  it  from  the  lessor 
of  the  plaintiff,  but,  before  the  time  of  payment,  went  away 
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leaving  the  defendant  in  possession,  and  stating  that  he 

could  not  pay  for  the  land.    Held,  That  this  agreement  was 

an  admission  of  title  in  the  lessor  of  the  plaintiff,  and  that 

he  might  recover  in  ejectment  without  any  other  proof  of 

title.    Doe  v.  Little,  2  All.  558. 

<l — Ackno  wledflpment  of  Title— Pet iUon  in  Probate€onrt 
Statenieiit*-Statate  ofLimltatioiis. 

A  statement  in  a  petition  by  defendant  to  the  Probate 
Court,  for  letters  of  administration,  that  certain  land  in  his 
possession  belonged  to  the  intestate,  on  which  petition  let- 
ters of  administration  were  granted  to  the  defendant,  is  a 
sufficient  acknowledgment  of  title  to  the  heir  of  the  intes- 
tate to  prevent  the  operation  of  the  Statute  of  Limitations* 
— Doe  d.  Spence  v.  Welling,  6  AIL  470. 
6.~Oirer  of  Lease—Blddfiig  at  Sale. 

A  verbal  offer  by  a  person  in  adverse  possession  of  land 
to  lease  it  from  the  owner,  or  bidding  for  the  land  at  an 
auction  of  it  by  the  owner,  is  not  an  acknowledgment  of 
title,  within  the  Statute  of  Limitations.  Doe  v.  Hasson,  8 
AU.  461. 
y.— By  lietter* 

In  ejectment,  the  lessor  of  the  plaintiff  relied  ou  the  toU 
lowing  letter  as  an  admission  of  title  by  the  defendant:  "  If 
you  intend  to  sell  the  place,  I  want  you  to  give  me  the  first 
offer  as  soon  as  possible ;  write  me  an  answer  by  the  first  op- 
portunity ;  don't  sell  it  to  nobody  till  you  let  me  know,  and 
as  to  the  money  it  shall  be  ready  as  soon  as  you  give  a  good 
deed."  Held,  Not  a  sufficient  acknowledgment  of  title  in 
the  lessor  to  be  submitted  to  the  consideration  of  the  jury. 
Doe  V.  Brown,  8  Kerr  821. 
Statement  in  Petition.— Acicnowledirment  of  Title. 

See  Limitation  of  Actions  II.  8. — Doe  d.  Spence  v.  Welling. 

ACTION  AT  LAir. 

I.  Commencement  of  Action. 
II.  Condition  pbbcbdent  to  BEiNoiNa  Action. 

III.  Form  of  Aotion.| 

IV.  Eight  of  Immediate  Action. 

V.  Right  to  Determine  Contract. 
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VI.  SusPENsioH  OP  Action. 

711.  Bbfobe  Ezpibation  of  Gbsdit. 

Yin.  FoBMEB  Recovery. 

IX.  By  and  against  whom  Maintainable. 

X.  Fob  tthat  Maintainable. 

XI.  Notice  op  Action, 

(Parties  entitled  to — Service  of.) 

Xn.  JoiNDEB  OP  Actions. 

XIII.  Joinder  of  Parties. 

I. 

CoHBfENCEHENT  OF  ACTION. 

1 — The  issuing  of  writ,  and  not  the  filing  of  the  declaration, 

is  the  commencement  of  an  action.    Stiles  v.  BrexcsUr^  4 

AU.  414. 

« — ^The  day  of  the  issuing  a  summary  writ,  and  not  the 

day  of  teste,  is  considered  the  commencement  of  the  action. 

See  Stephenson  v.  MeLeUan^  1  AU.  19. 
S— Time— Demand* 

A  reasonable  time  must  elapse  between  demand  of  money 
held  by  stakeholder  and  commencement  of  suit. 

Where  the  race  for  which  money  is  deposited  as  a  stake, 
has  not  been  nm,  the  stakeholder  is  entitled  to  retain  the 
money  till  he  has  a  opportunity  of  enquiring  to  whom  it 
belongs;  but  he  has  no  right  to  hold  it  beyond  that  time, 
because  one  of  the  parties  to  the  race  withholds  his  assent 
to  the  payment.  The  plaintiff  deposited  £100  with  the  de- 
fendant as  a  stakeholder,  to  abide  the  result  of  a  race  to  be 
run  on  the  5th  November  between  the  horses  of  plaintiff 
and  E.;  the  race  was  not  decided,  and  on  the  11th  Nov- 
ember the  plaintiff  demanded  the  money,  which  the  defend- 
ant refused  to  pay,  stating  that  E.  claimed  it  as  the  winner 
of  the  race :  an  action  for  the  money  was  brought  on  the 
22nd  November.  Held,  That  a  reasonable  time  had  elapsed 
between  the  demand  and  the  commencement  of  the  suit,  and 
ihat  the  defendant  was  liable.    Kinney  v.  Sttibbs,  4  AIL  126* 

11. 
Condition  Precedent  to  Bringing  Action. 

In  an  agreement  for  the  construction  of  a  rail  road,  it 

was  provided  that  all  damages  claimed  by  either  party  for 
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non-compliance  with  the  contract,  and  all  other  matters  in 
dispute  between  them*  shoald  be  decided  by  arbitrators 
tirhose  award  should  be  fint^.  HeJd^  In  an  action  for  work 
done  under  the  contract,  that  it  was  a  condition  precedent 
to  bringing  the  action  that  the  amount  of  damages  should 
be  ascertained  by  arbitration.  Myers  v.  St.  Andrews  RaiU 
way  Co.,  5  AU.  677. 

Quare — ^Whether,  if  defendant  had  prevented  the  arbitra- 
tion, the  plaintiff  could  not  recovtd:  for  work  and  labour? 
Ibid. 

UI. 

Form  of  Action. 
1 — Since  the  Act  21  Vic.  c.  20,  a  declaration  may  be  framed 
as  in  an  action  on  the  case,  though  the  injury  complained 
of  is  a  trespass.     Brown  v.  Thompson,  4  AIL  228. 

Qiuere — Whether,  independent  of  tbe  Act,  such  a  declara* 
tion  is  not  sufficient  after  verdict?    Ibid. 
9— Against  SherlflT. 

Case,  and  not  trespass,  is  the  proper  remedy  against 
Sheriff  for  refusing  to  give  a  confined  debtor  the  benefit  of 
the  gaol  limits.     See  Caldwell  v.  Winslow,  2  AU.  203. 

See  Supra  1.    Infra  8. 
^Against  AUomey. 

Declaration  disclosing  sufficient  cause  of  action  in  as* 
sumpsit.     See  Pleading  I.  60. 
8— Trespass— IMstresn  for  Rnnt. 

The  option  granted  by  tbe  Act  50  Geo.  8,  cap.  21,  sec.  7^ 
to  bring  trespass,  or  case,  is  to  be  understood  according  to 
the  subject  matter  of  the  grievance,  and  not  the  mere  elec- 
tion of  the  party.  See  Trespvts  II.  22.  Rogers  y.  Buntin. 
4— Trespass— Confinnance  ot. 

After   a  recovery  in  trespass,  every  continuance  of  the 

wrong,  is  a  new  trespass,  the  remedy  for  which  is  by  action 

of  trespass,  and  not  case.     Wallace  v.  Milliken,  Trin.  T» 

1888. 

IV. 

Bight  of  Immsdute  Aotton. 
Covenant— Action  before  eviction. 

See  Covenant,  12.    Good  v.  End 
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Master  wm4L  9erwwaU—enUwe  eontract— dismissal  with^ 
oatcaase. 

See  Damages,  1, 15. 

i« — ^Where  a  party  to  acontract  disables  himself  from  per- 
forming it,  the  other  party's  right  of  action  for  the  breach 
immediately  attaches.    Gilbert  v.  Cami^ai,  1  Han.  471. 

^. — ^May  recover  for  goods  delivered  under  contract  for 
work,  where  both  parties  have  disabled  themselves  from 
performance.    See  McAuley  v.  Geddes,  4  AU.  526. 

V. 

Bight  to  Detebhihb  Contbact. 
PeTlatioa— 8eaiaa*s  ara^es. 

See  Justice  of  the  Peace,  II.  8. 
Shipping  Law. 

YL 

SlJSFENSIOM  OF  AcTIOH. 


Actions  against  Executors  and  Administrators  for  re- 
covery of  debts,  not  suspended  for  eighteen  months.  See 
Executors  and  AdministratarM  I.  2. 

Agrceaseat— Breadi  oi^PriTate  Aeeaaat. 

See  Assumpsit  I.  1. 

VII. 
Bbfobe  Expibatiom  of  Gbedit. 
1— Breacli  of  Agrceicau 

When  goods  were  delivered  under  an  agreement  to  be 
paid  for  by  endorsed  notes  payable  in  .  .  .  days  after  de- 
livery, the  vendor  recovered  in  assumpsit  before  the  ex- 
piration of  the  time  of  credit  for  a  breach  of  the  agreement 
in  not  giving  the  said  notes.    Brown  v.  Frink^  Ber.  863. 

9— Special  C^atract* 

Payment  to  be  made  after  logs  driven  into  boom.  Yer 
diet  general  on  special  and  common  counts.  Plaintiff 
could  not  recover,  as  special  averments  had  not  been  proved, 
and  credit  bad  not  expired,  and  because  estimate  of  dam- 
ages had  been  based  upon  the  contract.  See  Campbell  v. 
Todd,9Kerrin. 
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Via. 

FOBMEB  BeOOYBKT. 

1— Failure  in  Proof— Items  disaUo^red. 

Where  in  assumpsit  for  goods  sold  and  delivered,  the 
plaintiff  has  recovered  the  value  of  part  of  the  goods  con- 
tained in  his  bill  of  particulars,  but  not  the  whole,  some  of 
the  items  being  disallowed  by  the  jury,  under  the  Judge's 
direction,  as  not  proved ;  no  new  action  can  be  maintained 
for  such  items.    Ramsay  v.  Hamilton,  2  Kerr,  511. 

Quare — ^Whether  the  plaintiff  could  in  such  a  case  ex- 
pressly withdraw  part  of  his  demand  from  the  consideration 
of  the  jury,  in  order  to  bring  a  new  action  therefor  ?  Ibid. 
9— Payment* 

A  party  who  has  made  payment  in  goods  or  money  on 
account  of  articles  sold  and  delivered,  and  who,  in  an  action 
brought  for  the  price  of  such  articles,  has  failed  to  prove 
such  payments,  cannot  afterwards  maintain  an  action  of 
indebitatus  assumpsit  against  the  vendor  to  recover  back  the 
money  or  the  price  of  the  goods.  Wilson  v.  Cameron,  1 
Kerr  542. 
8— I^andiord  and  Tenant— Former  acUndication. 

If  a  tenant  defends  an  action  for  rent,  and  a  reduction  is 
made  on  the  amount  claimed  on  the  ground  that  he  has 
been  evicted  by  the  landlord  from  part  of  the  premises,  he 
cannot  afterwards  maintain  trespass  against  the  landlord 
for  the  same  action  which  he  relied  on  as  an  eviction  in  the 
former  action.  Mourke  v.  McCidlough,  4  AU.  861. 
Replevin— Evidence  of  former  recovery  in« 

See  Evidence  UI.  17. 

The  defendant  pleaded  that  the  contract  declared  on  was 
made  by  him  jointly  with  W.,  and  that  the  plaintiff  had 
before  impleaded  the  defendant  and  W.  for  not  performing 
the  same  promises,  and  issue  being  joined,  the  cause  was 
referred  to  arbitration,  the  award  to  be  entered  as  the 
verdict  of  a  jury — that  the  arbitrators  awarded  in  favor  of 
the  defendant  and  W.,  and  that  judgment  was  entered  up 
thereon :   Held,  That  the  plea  was  not  double,  as  the  real 
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defence  was  that  the  matter  had  been  ahready  adjudicated 

npon,  and  the  joint  contract  was  only  alleged  as  introductory 

thereto :  Held,  also  for  the  like  reason,  that  the  matter  was 

properly  pleaded  in  bar  and  not  in  abatement.     Collins  y, 

McDonnell,  1  AU.  250. 

A  judgment  in  favor  of  three  joint  contractors  is  a  bar  to 

a  second  action  by  the  same  plaintiff,  against  two  of  them 

for  the  same  cause  of  action.    Ibid. 

ft— l¥icb4irairal  of  items  from  partlcnlar^— Confession 
for  remain^ier. 

In  an  action  for  goods  sold  and  delivered,  brought  against 
a  firm,  part  of  the  goods  included  in  the  plaintiff's  particu- 
lars had  not  been  accepted  by  the  defendants,  in  conse- 
quence of  one  of  the  firm  having  absconded,  and  the  partner- 
ship having  been  dissolved  before  the  arrival  of  the  goods  ; 
the  plaintiff  withdrew  the  charges  for  these  goods  from  the 
particulars,  and  the  defendants  gave  a  confession  for  the 
balance  of  the  account.  In  a  subsequent  action  for  these 
goods,  against  two  members  of  the  firm,  on  an  alleged  sale 
to  them  since  the  former  action,  they  set  up  as  a  defence, 
a  recovery  in  the  first  action.  Held,  That  there  was  no 
evidence  of  a  former  recovery.  Arnes  v.  Carman,  East  T, 
1871. 
Jndsment— Satisfaction  for  IVronir  I^one. 

See  Trespass  III.  6.    Lawton  v.  Adams, 

IX. 

Bt  Aim  AGAINST    WHOM  MAINTAINABLE. 

1— Jn^igment  Creditor.    Not  discliarginir  Bebtor. 

An  action  on  the  case  will  not  lie  against  a  judgment 
creditor  for  omitting  to  discharge  his  debtor  from  prison 
upon  an  equitable  satisfaction  of  the  debt,  there  having 
been  no  order  for  his  discharge,  and  the  creditor  not  being 
legaUy  bound  to  discharge  him.  McPhelim  y.  Weldon,  5 
AU.  858. 

s — Defendant  arrested  the  plaintiff  on  a  covenant  for 
payment  of  a  mortgage  debt,  and  while  he  was  in  custody 
his  equity  of  redemption  in  the  mortgage  was  sold  by  the 
Sheriff  under  an  execution  issued  on  a  judgment  confessed 
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to  the  defendant  as  collateral  secnrity  for  the  payment  of 
the  mortgage  debt,  and  was  purchased  by  and  conveyed  to 
the  defendant  by  the  Sheriff.  Held,  That  as  the  arrest 
was  legal,  and  the  action  of  covenant  was  not  legally  de- 
termined, nor  the  debt  actually  paid,  the  defendant  was 
not  liable  in  an  action  for  wrongfully  continuing  the  plain- 
tiff in  prison  after  the  purchase  of  the  equity  of  redemption, 
though  the  mortgage  debt  might  thereby  in  equity  be  ex- 
tinguished. Ibid. 
8— Tenants  In  common* 

A  tenant  in  common  is  liable  in  assumpsit  to  his  co- 
tenant  when  he  sells  more  than  his  share  of  the  common 
property  with  the  consent  of  his  co-tenant.  Shaw  v.  Grant, 
Ber.  110. 

— ^Whether  any  and  what  acts  shortofthe  destruction  of 
joint  property  will  enable  one  tenant  in  common  to  sustain 
trespass  against  his  co-tenant.  See  Wiggins  v.  White, 
Ber.  97. 

5 — One  tenant  in  common   cannot  recover  in  assumpsit 
against  his  co-tenant  for  the  value  of  bis  share  of  common 
property  unless  a  sale  by  the  co-tenant  be  actually  proved. 
Doyle  V.  Taylor,  Ber.  201. 
6— Parent. 

Father  of  illegitimate  child,  not  liable  to  third  persons 
for  the  expense  of  supporting  such  child,  unless  it  has  been 
incurred  upon  his  authority,  or  he  has  contracted  to  pay 
for  it.     Forrest  v.  McRae,  2  Ken'  174. 
Y— Corporation.    Chamberlain- 
Direction  in  Act  to  the  collector  of  money  assessed,  to 
pay  money  collected  over  to  the  Chamberlain,  the  Cham- 
berlain cannot  sue  the  Collector.    Action  must  be  brought 
by  Corporation.     See  Corporation  9. 
8 — Fence  Tieiver. 

A  person  employed  by  a  fence  viewer  to  repair  a  division 
fence  under  the  Act  1  Wm.  4,  c.  9,  on  failure  of  the  occu- 
pier to  make  the  repairs  directed,  may  maintain  an  action 
against  such  occupier  for  the  amount  of  such  repairs. 
Stevenson  v.  Stanton,  2  Kerr  670. 
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1^— Public  Airents. 

The  defendants,  under  the  Act  7  Wm.  IV.,  cap.  28,  were  by 
the  General  Sessions  of  the  Peace  for  the  County  of  York 
appointed  a  committee  of  management  for  the  erection  of 
a  new  gaol ;  and  in  that  capacity  contracted  with  the  plain- 
tiff, binding  themselves  and  their  successors  as  such,  on 
behalf  of  the  said  county,  and  subscribing  their  names  "  a 
committee  on  behalf  of  the  county."  Held,  That  they 
were  mere  agents  for  the  public,  and  not  personally  liable 

on  the  contract.    Blair  v.  Robinson,  8  Kerr  487. 
Public  OHIcer. 

See  Public  OfiScer. 
BaiTistcr  an^i  €oansel. 

No  legal  remedy  to  recover  remuneration  for  professional 
services.    See  Attorney. 

lO— StaeriflTnot  liable  for  ueffleaing  to  arrest  on  mesne 
process  unless  plaintilT  has  snstaine^i  damage. 
See  Sheriff  II. 

ll—Clerk  of  House  of  Assembly  liable  to  person  em* 
ployed  by  him. 

See  Assumpsit  III.  43.     O'Brien  y.  Wetmore. 
IS— nJoint  Occupier  of  I^and— Trespass. 

A  person  working  a  farm  on  shares,  and  occupying  part 
of  the  house  jointly  with  the  owner  of  the  farm,  has  not 
such  a  tenancy  as  to  prevent  the  owner  of  the  farm  from 
maintaining  trespass  on  the  land.  See  Landlord  and 
Tenant  7. 
IS— Husband  as  RepresentatiTe  of  l¥ile— I^egacy* 

If  a  legacy  is  bequeathed  to  a  married  woman  who  dies 

before  any  act  done  by  husband  to  reduce  it  into  possession, 

he  can  only  maintain  an  action  for  it  as  representative  of 

his .  wife,  though  he  may  be  beneficially  entitled  to   it* 

CoUins  V.  Cahir,  2  AU.  108. 

I<egmcy— Paymoit  to  Executor— IMscliarge  of  Party* 

See  Assumpsit  III.  14. 
C^onstable— CertiHed  fees« 

See  Criminal  Law. 
14— Payees  of  note— DeliTcry  by  one* 

Plaintiff  and  two  other  persons  being  payees  of  a  note 
indorsed  it  generally,  the  others  giving  plaintiff  authority 
to  coUect  it :  plaintiff  put  the  note  in  the  hands  of  an  at- 
torney to  collect,  who,  without  authority,  compromised  with 
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the  maker.     Heldy   That  the  agreement  to  collect  the 

amount  of  the  note  having  been  made  with  the  plaintiff,  he 

could  sue  the  attorney  for  negligence  without  joining  the 

other  payees.  Berry  Y.Hutchison,  Mich.  r.l865,  6  -4K.829. 

15— Part  Contractors— Rescission  of  Contract  bj— Ac- 
tion in  name  of  all. 

When  some  of  a  number  of  joint  contractors  had  settled 

with  the  defendant,  undertaking  to  rescind  their  contract 

and  to  substitute  a  different  one,  against  the  consent  of  the 

other  contractors,  they  may  sue  for  a  breach  of  tha  con- 
tract in  the  name  of  all  the  parties.     Palmer  v.  Long,  Ber. 
122. 
16—  IjCi^tee— Termination  of  Trust. 

A  legacy  was  bequeathed  to  the  plaintiff  to  be  paid  to 

be  paid  to  her  father  in  trust  for  her,  and  to  be  put  at  in- 
terest by  him  for  her  use  till  she  attained  eighteen  years 
of  age  and  then  the  amount  of  principal  and  interest  to  be 
paid  to  her.  The  legacy  not  having  been  paid  to  her  father 
— Held,  That  the  trust  was  at  an  end  when  the  plaintiff 
attained  eighteen  years  of  age,  and  that  she  had  then  a 
vested  right,  and  could  sue  for  the  legacy.  Livingston  v. 
PoweU,  Ber.  225. 

lY^Joint  Deposit— Death  of  one  party— Snrvivor^s  riirl>t 
A  receipt  of  money  deposited  in  a  bank  was  given  in  the 
following  words :  "  Received  from  P.  C.  and  H.  C,  to  be 
drawn  by  either  of  them,  or  the  survivor,  $1400  for  which 
we  are  accountable  with  interest,  on  receiving  15  days  no- 
tice." P.  0.  sent  the  receipt  to  the  bank  and  applied  for 
the  money,  but  the  Manager  not  being  satisfied  that  the 
person  who  applied  had  authority  to  receive  the  money, 
declined  to  pay  it.  P.  C.  died  three  days  afterwards. 
Held^  That  on  his  death  the  right  to  receive  the  money 
vested  in  H.  C,  and  that  P.  G.'s  administrator  could  not 
recover  it.  Condon  v.  BankofB.  North  America,  Trin.  T.  1870. 

1§— Master  and  Senrant-— Contract  worliforotiier  Tarty 
—Adoption  of  services— IVaiver  of  tort* 

See  Assumpsit  III.  15.    Beardsley  v.  Copeland. 

19— Pond  Keeper— Not  liable  for  loss  of  loirs  hy  storm. 

See  Pond  Keeper. 

30— Contract  in  fi-and  ol  third  parties. 

Semble — An  action  cannot  be  supported  on  a  contract 
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made  between  two  persons  in  fraud  of   third  parties. 

Sharp  V.  McKeen,  2  Kerr  624. 

91— Parties  not  in  vtatn  ^no. 

See  Assumpsit  III,  29.  Pingree  v.  Watson^ 

93 — Obligees  of  bond  payable  to  A  or  B,  or  either,  can- 
not be  sued  in  name  of  one  unless  the  other  is  dead. 
Haven  v.  Drummond^  4  AU.  267 

Its— Insnrance — I«oss     to    ivbom    pnyabie— Interest- 
Assignment  of  Poiicjr* 

See  Insurance. 
94— Marrie^i  ivoman— Husband  insane. 

The  amount  due  from  a  boarder  under  such  circum- 
stances, vests  in  the  woman  as  her  separate  property,  and 
will  not  pass  to  the  husband's  representatives  on  his  death. 
Abell  V.  Light,  1  Han.  97. 
1»5— l¥idow— I>ower« 

A  widow  cannot  mamtain  action  at  law  for  dower  in 
land  in  which  her  husband  had  only  an  equity  of  redemp- 
tion during  coverture.  See  Doe  v.  Estdbrooks,  4  AU.  455. 
It6 — Surveyor  of  I^umber. 

Assumpsit  lies  by  a  surveyor  of  lumber  to  recover  his 
fees  against  the  first  purchaser  after  the  survey,  under  1 
Rev.  Stat.  cap.  96,  sec.  10.  Ferguson  v.  Midrhead,  6  AIL  848. 
117— ^^v-erseers  of  Poor— Paupers  broui^ht  into  Parish. 

The  overseers  of  the  poor  not  having  any  corporate 
rights,  cannot  maintain  an  action  against  a  person  who 
brings  paupers  into  the  parish,  who  become  chargeable 
thereon,  such  act  being  no  injury  to  the  overseers  indivi- 
dually. GUlespie  v.  PhMps,  5  AU.  221. 
its— l¥ant  of  Interest. 

Conveyance  by  one  of  remainder  men,  devisees  divesting 
himself  of  interest  in  the  property,  caimot  sue  for  cause  of 
action  which  arose  after  he  had  ceased  to  have  any  interest 
in  the  property.     See  WM.  28,  Knapp  v.  King. 
^^ — Government  OHIcial— Uability. 

Defendant  was  one  of  the  commissioners  for  the  con- 
struction of  the  Intercolonial  Bailway,  appointed  by  the 
Govemor-Greneral.  Plaintiff  had  a  contract  with  the  com- 
missioners to  grade  the  station  grounds  at  M,  according  to 
a  certain  plan  and  specification.  While  plaintiff  was  per- 
forming his  contract,  defendant  directed  him  to  fill  up  a 
cellar  where  he  was   working,  and    upon  the    railway 
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grounds,  which  required  attending  to  at  once,  and  was  not 
included  in  plaintiffs  contract.  Plaintiff  stated  he  would 
do  the  work  if  defendant  would  pay  him,  and  defendant 
stated  that  he  would,  and  told  him  to  do  the  work  imme- 
diately. On  being  applied  to  afterwards  for  the  pay,  de- 
fendant told  plaintiff  he  would  see  the  Engineer  in  charge 
and  have  the  amount  put  in  the  estimates,  to  be  paid  by 
Grovemment.  The  amount,  however,  not  being  paid,  plain- 
tiff sued  defendant,  personally,  and  was  non-suited. 

Held,  On  motion  to  set  aside  the  non-suit,  per  Duff,  J., 
that,  as  in  the  case  of  contracts  with  public  agents,  the 
presumption  is  that  the  public  faith  or  the  justice  of  the 
Grown  is  relied  upon,  and  the  work  in  question  was  done 
for  the  public,  and  defendant  in  ordering  it  done  was  act- 
ing within  the  scope  of  his  authority  as  a  railway  commis- 
sioner, he  did  not  incur  any  personal  liability,  and  that  the 
non  suit  was  therefore  right ;  but,  per  Fisher,  J.,  that,  as 
the  contract  was  entirely  verbal,  it  should  have  been  left 
to  the  jury  to  determine,  under  the  direction  of  the  Judge 
as  to  the  relationship  of  the  parties,  whether  the  defendant 
had  personally  contracted  and  agreed  to  pay  for  the  work. 
Sumner^  Assignee,  &c.,  v.  Chandler,  2  P.  dt  B.  175. 

80--Actloii  afi^alnst  Servant  of  Crown— Smnniary  ap- 
plication to  stay  proceedings. 

Defendant  was  sued  for  trespass  to  land  claimed  to  be- 
long to  plaintiff,  but  which  had  been  taken  and  used  for 
the  Intercolonial  BaUway.  Defendant  was  Superintendent 
for  Government  Railways,  and  an  application  was  made 
for  a  stay  of  proceedings  on  an  affidavit  alleging  that  the 
alleged  trespass  was  committed  by  him  in  the  employ  of 
the  Government  as  such  Superintendent,  and  not  other- 
wise. Plaintiff,  in  answer,  swore  that  the  action  was 
brought  against  the  defendant  for  personally  trespassing 
on  his  land,  and  denied  that  the  land  had  been  legally 
taken  by  the  Government. 

Heldf-ger  Allan  G.  J.,  and  Fisher,  and  Wetmore,  J.  J., 
Weldon,  J.,  diss.,  That  the  Court  ought  not  on  a  summary 
application,  to  Stay  the  proceedings,  but  should  leave  the 
defendant  to  resist  the  action  by  plea  in  the  ordinary  way. 
Milner  v.  Brydges^  P.  d  B.,  118. 
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A  tenant  at  will  cannot  maintain  an  action  against  his 
landlord  for  entering  upon  the  premises  and  pulling  down 
a  chimney.  Such  an  act  merely  amounting  to  a  deter- 
mination of  the  tenancy.    Brewing  Y.Berrymdn,  2  Pug.  116. 

89— Cemmlttee  of  I^unatic^s  Estate— llEaUers  relatinir 
to  olllcial  4iaties« 

Held,  by  Weldon  and  Wetmc^e^  J.  J.,  (Duff.  3.  diss.,)  that 
a  suit  in  equity  cannot  be  brought  against  a. committee  of 
a  lunatic's  estate  in  respect  of  maiteirs^  relating  to  the  dis- 
charge of  their  official  duties,  without  the  leave  of  the  court 
for  that  purpose  first  obtained,  the  committee  being  subject 
to  the  control  and  direction  of  the  court ;  and  where  a  suit 
was  commenced  without'  such  leave,  the  bill  was  ordered  ta 
be  taken  off  the  files  of  the  coiirt.  Deveber  v.  OuUon.  Oul- 
ton  App't.,  and  Deveber  Besp't.,  2  P.  *  JB.,  S48i 

8»— Ucensee  of  CTrowit  I^and  obsCractiiiir  road  aot 
liable  %» tDMpaaier  an  laiNU 

A  trespasser  on  Crown  Land  cannot  maintain  an  action 

against  a  licensee  of  the  land  for  obstructing  a  road  through 

it  and  preventii\g  tha  p^intiff  froi]9.  havUing  away  timber 

illegally  cut.    Leighton  y,  Bohan,  6  4f'-  ^^0. 

Breach  and  damair^  in  llfetime^Qf  ^s^at^r* 

See  Coveoimt  13.    Be^k  y.  Barlow, 

]taflee^"XiO««  ^  s^  w^lK^  ml^f^^^ance  abe  wn. 

S^e  Bailee.  .;        

Collector  of  Cnstoms- I^oss  by  accidental  Are. 

See  Action  on  coscy  1. 1.   -  Kirk  Yk  Smith. 

Corporation— Wliere  no  rector. 

jBm  HsnefmB^  I, .  9.    Bectarp  <6e.^  St.  George's  Ckurdi  v» 
Cougle. 

Constable— I^iability. 

See  Constable. 

gtJMM^O'itf  good<  II  gnbgfupwii  acnoma  rendered— 
Promise*  - --  _ 

See  Assumpsit  III.  5.    Grant  v.  Aiken. 

Infant— BatUcation  by.  . 

See  Infant. 
2 
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InLftant— Promise  to  pay  note  l^y,  after  eominff  of  age. 

See  Bills,  &c.y  II.  6.     Fisher  y.  Jewett. 
Ucensee  of  Grown  I^ands— Against  irrong  doers. 

See  Action  en  Case  I.     Beckwith  v.  McPheUm. 
TITronir  doer  ag^ainst  €roiim  Ucensee* 

See  Supra.  88. 
Master  of  sliip— lioss  by  Jettison. 

See  Carrier.    Johnstone  v.  Crane. 

Magistrate  acting  i^ritiiont  Jurisdiction* 

See  Trespass  V.   2.      Nary  v.  Owen, 
See  Justice  of  Peace,  III. 
OAcer  displaced  witiiont  canse* 

See  Assumpsit  III.  88.    JopUn  v.  Davidson. 

President  of  corporation— Salary, 

See  Corporation  27.    Fellows  v.  Albert  Mining  Co. 

Pawnee— Replevin  for   wrongful   tailing   of  goods 
pledged* 

See  Bailee. 

Pnrcliaser— Recovery  of  deposit  money. 

See  Assumpsit  III.  19.    Seott  y.  Oamet. 

Registrar— Medical  Act. 

See  Action  on  the  case,  I.  8    Peterson  y.  Harding. 

Remainderman— Riglit  to  maintain  ejectment  wltifr- 
out  demand  of  possession. 

See  Will  8.     Doe  d*  Livingstone  v.  Corrie. 

Rector— Party  to  maintain  trespasSf  1. 8. 

Rector,  dc,  of  St  Stephen  t.  Turtelott. 

fillip  o^wner  against  insurer— Jettison— Conlribntion. 

See  Insurance  86.    Marks  y.  Watson. 

fieaman. 

See  Seaman's  Wages. 

trustees*  Al^sconding  DeMor— TroTer^Rigiit  to 
tain. 

See  Absconding  Debtor  8. 

l¥rong  doer— Catting  timber. 

See  Trover  II.  2.    Kerr  t.  ConneU. 
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X. 

Fob  what  Maintainabub. 
l-JTadgflieiit  In  MastsCrate^s  €oiurt. 

Courts  of  JoBiices  of  the  Peace,  established  under  the 
Act  of  4  iWm.  cap.  46,  are  not  Courts  of  Becord ;  and  as- 
sumpsit may  be  maintained  on  a  judgment  recovered  in 
such  Court.     Young  y.  Woodcock^  8  Kerr  654. 


A  foreign  judgment  is  not  a  debt  of  record,  but  only  evi- 
dence  of  a  debt ;  and  the  simple  contract  on  which  it  is 
founded  is  not  merged  in  it.  Fergm  y.  WardlaWf  8  Kerr 
665. 


t  ■     No  action  wiQ  lie  in  this  country  on  a  foreign 

judgment,  if  the  defendants  were  not  resident  within  the  jur* 
isdiction  of  the  foreign  Court,  and  had  no  property  or  agent 
there,  and  were  neither  served  with  process  in  the  foreign 
country,  nor  defended  the  suit ;  though  they  were  served 
in  this  country  with  notice  of  the  pendency  of  the  suit,  and 
the  judgment  may  have  been  obtained  according  to  the 
practice  of  the  foreign  Court  in  similar  eases.  Cyr  v.  San- 
faeon,  2  All.  641. 


See  Seduction. 


Under  the  Act  of  Assembly  6  Wm.  4,  cap.  1,  sec.  11,  a 
person  serving  processes  directed  to  the  Sherifif,  but  without 
any  authority  from  him,  is  precluded  from  maintaining  any 
action  for  his  services.    Herrington  v.  Lugrin^  1  Kerr  109. 


Where  claim  is  simply  for  salvage  services,  and  no  ques- 
tion of  apportionment  arises,  an  action  at  law  can  be 
maintained,  although  where  apportionment  of  the  amount 
among  several  claimants  is  asked  for,  it  is  probably  a  mat- 
ter exclusively  within  the  jurisdiction  of  the  Admiralty 
Comrt.    Copps  eU  al.^  v.  Read  et.  oL,    8  Pug,  527. 
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6— Bastardy    Bond  —  OveMieei*s    incnrrinir   liability— 
Money  not  actually  paid. 

The  condition  of  a  bastardy  bond  was  to  indemnify  the 
parish  against  all  charges  for  or  on  account  of  the  support 
of  the  child.  The  overseers  of  the  poor  having  entered  into 
a  contract  for  the  support  of  the  child,  and  incurred  a  lia- 
bility to  the  extent  of  J16.  Held,  per  Allen  C.  J.,  and 
Weldon,  Pish6r  and  DuflP,  J.  J.,  that  they  could  recover 
this  amount,  though  they  had  not  aetually  paid  oyer  this 
amount  of  money.    Regina  y.  ArchUxddf  2  P.  d-  B.^  260. 

Y— Injuuctionf  obtaining  order  for,  no  allegation  or 
misrepresentation  offaets* 

The  service  of  a  copy  of  an  order  of  injunction,  even 
though  alleged  to  hate  been  made  maliciously,  whereby 
plaintiffs  were  prevented  from  selling  certain  property  to  the 
party  served,  affords  no  ground  of  action,  unless  there  has 
been  some  misrepresentation  of  fact,  and  the  person  is 
misled  by  such  misrepresentation,  and  acts  upon  it  and 
thereby  suffers  damage.  No  action  will  lie  for  making  a 
statement,  the  truth  of  which  is  not  impugned.  Gordon  et 
al.  V.  McOibbon  et  al.  8  Pitg.  49. 

S— County  Court  Judgment. 

An  action  may  be  brought  in  the  supreme  court  on  a 
judgment  obtained  in  a  County  Court.  Baxter  v.  Curliss  et 
al  2  P.  dt  B.,  86. 

9-  Master  of  Sltlp.— Goods  JTettlsoned. 

An  action  for  goods  jettisoned  will  lie,  although  the 
master  has  signed  clean  bills  of  lading  for  them  and  should 
not  have  stowed  them  on  deck.  See  Shipping  Law. 
16.  Cameron  v.  DomviUe. 

Jllaster^s    Usages  —  Vessel    lost— Change   of  owners— 
liiabillty  of  oiwner. 

See  Shipping  Law  15.     Simpson  v.  Deveber. 

ffiUurles  to  riparian  rlglits. 

See  Riparian  Proprietor.- 


ACTION  AT  LAW.  29 


Ijlal»ilitsr  of  exeention  creditor  for  loss  of  iroodii  by 
sherifi; 

See  Execution  20.     Millar  v.  Daniel. 

Second  acdoii— Stajriair  prDceedings  w^taen  vexntioits 
or  neuUfgenU 

See  Second  Action. 

Constable  for  Serwices-^Hertifled  fee«« 

See  Criminal  Law. 


4|liantum  JVemlt^Contraet  rescinded  by  parties  dis- 
abling themselves  Irom  performance. 

See  ABSumpsit  III.  52.    McAuley  v,  Qeddes  4  All.  526. 

Fires— NegUiTcntly  kindUng. 

Action  of  debt  to  recover  damages  will  not  lie. 
See  Fires. 


lases— Splitting  np  claim* 

Party  cannot  split  ap  his  claim  for  damages,  and  pro- 
ceed for  a  part  of  the  trespass  at  one  time,  and  part  at 
another. 

See  Trespass  IIL  5.     Lawtoft  v.  Adams. 

See  Separate  Titles  of  Actions. 

XI. 

NoncB  OP  Action — Paetibs  entitled  to — Service  op. 
1— Police. 

The  Police  Act  11  Vie.  cap.  18,  sec.  23,  enacted  that  in 
all  actions  to  be  commenced  against  any  person  for  any 
thing  done  in  pursuance  of  the  Act,  notice  in  writing  of 
such  action  should  be  given  to  the  defendant  one  month  be- 
fore the  commencement  of  the  action.  Held,  per  Ghipman, 
C.  J.,  Carter,  J.  and  Street,  J.,  In  an  action  brought  for 
breaking  open  a  house,  that  the  defendants  (one  of  whom 
was  a  policeman,  aaid  the  other  acting  in  his  aid  and  under 
the  orders  of  the  Mayor)  were  entitled  to  notice ;  the  police- 
man, because  he  acted  in  the  bona  fde  belief  that  he  was 
in  the  legal  discharge  of  his  duty,  and  the  other  defendant 
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because  he  acted  bona  fide  in  aid  of  the  policeman  and  under 
the  belief  that  he  had  authority  to  do  the  act  complained 
of.    McNichol  y.  Oray,  2  All.  78. 

% The  Police  Act  11  Vic.  cap.;i8,  eec.  22,  does  not 

authorize  the  arrest  without  warrant,  of  known  residents 
of  the  place ;  nor  is  a  person  who  acts  as  a  principal  in 
directing  a  policeman  to  make  an  arrest,  entitled  to  notice 
of  action  under  that  Act.    Foley  v.  Tucker,  1  Han.  62. 

8— Policeman— Belief,  bona  lldes  of— Submission  of 
question  to  Juiy— GounseFs  duty— Decision  br 
Judye* 

In  an  action  against  a  policeman,  if  it  appears  by  the 
plaintiff's  evidence,  or  it  may  reasonably  be  inferred  from 
the  facts,  that  he  acted  under  a  bona  fide  belief  that  he  had 
authority  by  the  Police  Act  12  Vic.  cap.  68,  to  do  the  act 
complained  of,  and  therefore  would  be  entitled  to  notice  of 
action,  the  plaintiff's  counsel  should  ask  to  have  that  ques- 
tion submitted  to  the  jury,  or  the  defendant's  counsel  may 
ask  it:  if  neither  counsel  ask,  and  the  question  is  not  sub- 
mitted, the  Court  may  determine  whether  there  is  evidence 
to  shew  reasonable  grounds  of  belief.  Harvey  v.  MankaU, 
6  AU.  292. 

41 — Owner  of  Fropertjr— Dam  overilourlnff* 

Where  the  defendant  became  the  owner  of  property  with 
a  dam  on  it  which  overflowed  plaintiffs  land,  he  was  held 
to  be  entitled  to  notice  before  action  brought.  Belyea  v. 
Hamm,  2  Han.  27. 

5— Justice  of  .Peace— Requisites  of  Notice* 

A  notice  of  action  stated  ''  that  you,  the  said  E.  P.  (de- 
fendant), on  the  28rd  December,  1868,  at  the  Parish  of  K., 
and  County  of  E.,  and  on  divers  other  days  and  times,  etc., 
wrongfully  and  maliciously,  and  without  any  reasonable 
and  probable  cause,  advised  and  encouraged  one  H.  P.  to 
bring  an  action  in  your  Court,  before  you  as  a  Justice  of 
the  Peace,  against  the  plaintiff,  in  a  matter  of  real  estate, 
wherein  the  title  of  land  was  and  did  come  in  question,  and 
wherein  you  had  no  jurisdiction  as  a  Justice  of  the  Peace, 
(setting  out  the  proceedings  and  the  award  of  judgment 
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against  i^aintiff,)  and  that  you,  the  said  (defendant)  on  the 
day  and  year  last  aforesaid,  issued  in  the  aforesaid  ease, 
wherein  yon  had  no  jurisdiction,  as  aforesaid,  an  exeoution 
on  the  said  judgment  against  the  goods  and  ehattels  of  the 
phuntiff,  and  caused  his  goods  and  chattels  to  be  seized 
under  such  execution  to  satisfy  the  same/'  Held^  That 
the  issuing  of  the  execution  was  a  continuation  of  the  pre*- 
yious  proceedings  in  the  suit ;  and,  therefore,  that  the  time 
and  place  of  the  issuing  was  stated  with  sufficient  certainty 
in  the  notice.    Pickett  v.  Perkins^  1  Han.  181. 

^  a ^When  special  damage  is  claimed  in  consequence 

of  an  unlawful  imprisonment  by  a  Justice  of  the  Peace,  e.  g. 
the  cost  of  obtaining  the  plaintiffs  discharge  from  prison, 
it  should  be  stated  in  the  notice  ^of  action,  otherwise  the 
plaintiff  cannot  give  evidence  of  it.  See  SeweU  v.  Olive,  4 
AIL  894. 

-The  trial  of  a  civil  suit  by  a  Justice  of  the  Peace 


is  an  official  act,  and  he  is  entitled  to  notice  under  1  Bev. 
Stat.  cap.  129  before  bringing  an  action  against  him  for 
wrongfully  proceeding  in  the  suit.  Picket  v.  PerkirUf  1 
Han.  181. 


isti«e  of  Peace— Reasonable  grounds  of  belief^ 

Defendant,  a  Justice  of  the  Peace,  commenced  a  trial, 
but  being  required  as  a  witness  in  the  cause,  another  Justice 
took  up  the  trial,  during  the  examination ;  after  which,  the 
defendant  resiuned  it,  and  during  the  latter  stage  of  the 
trial,  committed  an  assault  on  the  plaintiff.  Held,  That 
though  the  defendant  at  the  time  he  committed  the  assault 
was  acting  without  jurisdiction,  having  no  right  to  resume 
the  trial  under  the  Bev.  Stat.  cap.  187,  sec.  28,  still  if  he  had 
reasonable  grounds  to  believe  that  he  had  jurisdiction  to  do 
so,  he  was  entitled  to  notice  of  action ;  and  that  this  ques- 
tion should  have  been  left  to  the  jury.  Sumner  v.  McMon^ 
ogle,  6  AU.  203. 

a— Jnsciee  of  Peaee— Second  notice  after  tilscontinnf 
ance— First  notice  aTailable— Requisites— Tender 
of  amends— Time. 


A  notice  of  action  for  false  imprisonment  was  served  on 
defendant,  a  Justice  of  the  Peace,  on  the  19th  March,  and 
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A  writ  issued  on  the  17th  April.  The  plaintiff  took  out  a 
rule  to  discontinue  that  suit,  (vnd  got  an  appointment  to  tax 
the  costs  on  the  9th  July.  On  the  7tb  July,  a  second  notice 
of  action  was  served  on  the  defendant^  and  a  Morit  issued  on 
Monday  the  9th  August.  Held,  let.  That  if  the  second 
notice  was  bad,  the  plaintiff  could  avail  himself  of  the  first 
notice,  notwithstanding  the  discontinuance  of  the  suit  com- 
menced thereon.  2nd.  That  the  second  notice  was  sufficient, 
though  it  did  not  allege  that  the  defendant  had  acted  ma- 
liciously,— he  having  aeted,  either  entirely  without  jurisdic- 
tion, or  in  excess  of  his  jurisdiction.  8rd.  That  though  the 
last  day  of  the  month's  notice  expired  on  Sunday,  the  de- 
fendant had  not  the  whole  of  the  following  day  to  tender 
amends ;  and  therefore  the  action  was  not  commenced  too 
soon.    Hatch  v-  Tajflor]  1  Pug.  89. 

9^GoBstable« 

A  constable  appointed  by  the  Sessions  under  the  1  £ev. 
Stat.  cap.  66,  and  acting  under  the  Justice's  Act  1  Bev.  Stat. 
cap.  1S7,  is  entitled  to  notice  of  action.  Robicheau  v.  Arsi^ 
neau,  6  All  72. 

lO A  constable  appointed  by  the  Municipality  in 

an  incorporated  County  is  not  entitled  to  notice  of  action 
under  1  Bev.  Stat.  e.  66,  in  an  action  for  false  imprison- 
ment under  an  execution  issued  by  a  Justice  of  the  Peace. 
Hwnter  v.  Maddox,  Trin.  T.  1866.  Set  Act  81  Vic.  cap- 19. 

11— Constable —False  impiisonment— Railuray  Act— 
liiiiiitation. 

The  Act  for  the  regulation  of  Eailways,  21  Vic.  cap.  18, 
authorized  the  appointment  of  constables  within  a  certain 
district,  and  gave  them  all  the  powers  and  privileges  in- 
cident to  the  office  of  Police  constables  by  the  Portland 
Police  Act,  11  Vic.  cap.  12.  By  section  40  of  that  Act,  no 
action  shall  be  brought  against  any  person  for  anything 
done  under  the  authority  of  the  Act,  unless  it  is  commen- 
ced within  three  months.  The  defendant,  a  constable  ap- 
pointed under  the  Act  21  Vic.  cap.  18,  arrested  the  plaintiff 
on  a  charge  of  having  committed  a  breach  of  the  peace 
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within  the  district.  Held^  In  an  action  for  false  impfifi- 
onment,  that  the  defendant  was  entitled  to  the  protection 
of  the  Act  11  Yic.  cap*  12,  sec.  40^  asid  that  the  action 
must  be  brought  within  three  months.  Bopee.  r.  Pitfield, 
i  AU.  448. 

^ j^  constable  who  executes  a  capias  in  a  suit  in 

which  he  is  the  plaintiff,  is  not  entitled  to  notice  of  action 
before  being  sued  for  the  arrest.  CotuUU.  v.  Price^  1  Han. 
888. 

IS — €oiiiiiiiftftloiier8  of  Roads* 

By  the  Act  IS  Vic.  cap.  80,  which  authorizes  the  ap- 
X)ointment  (among  others)  of  commissioners  of  roads,  no 
action  is  to  be  brought  against  any  person  for  anything 
done  in  pursuance  of  any  of  the  provisions  of  thai  Act, 
without  a  month's  notice.  Held,  That  a  commissioner  of 
roads,  not  appointed  under  the  18  Vic.  cap.  80,  nor  any  Act 
thereby  repealed,  but  acting  under  a  previous  Act,  was  not 
entitled  to  notice.    Ba$terach  v.  Atkinson,  2  AU.  439. 

14 The  Act  18  Vic.  cap.  4  directs  the  mode  of  lay- 
ing out  and  altering  roads,  and  the  18  Vic-  cap.  80  autho- 
rizes (inter  aUa,)  the  appointment  of  commissioners  of 
highways,  and  directs  ;that  no  action  shall  be  brought 
against  any  person /or  anything  done  under  any  of  theprovi' 
gions  of  that  Act,  without  a  month's  notice.  Held,  In  an 
action  against  a  Commissioner  of  highways,  for  laying 
out  a  road  through  the  plaintiff's  land,  that  he  was  acting 
under  the  provisions  of  the  Highway  Act,  (18  Vic.  cap.  4,) 
and  was  therefore  not  entitled  to  notice  of  action.  Weat 
V.  Atherton,  2  AU.  668. 

Itl—RepleTin— Constables. 

The  action  of  replevin  is  not  within  the  Act  18  Vic.  cap. 
80,  sec.  15,  which  requires  a  mouth's  notice  before  an  action 
is  brought  against  any  person  for  anything  done  in  pursu- 
ance of  the  Act.    Sterling  v.  Jones,  2  AU.  622. 


A  notice  of  action  to  a  Justice  of  the  Peace  need  not 
be  served  by  the  Attorney  of  the  party  who  sues.  See 
ChiUon  V.  PoweU,  1  AU.  678. 
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IT ^Any  person  to  whom  such  a  notice  is  given  to 

serve,  is  the  agent  of  the  party  for  that  purpose.    Ibid. 
18— Place  of  aboAe  of  Platacift**  Attoner* 

The  name  and  place  of  abode  of  the  plaintifTs  Attorney 
need  not  be  endorsed  on  the  back  of  the  notice  :  it  is  suffic* 
ient  if  it  appears  on  any  part  of  it.  Baxter  y.  HaUett^ 
THn.T.  1S69.    6  AU.  6U. 

19— -GommeDceinoMt  of  ActloD. 

In  an  action  against  a  Justice,  the  plaintiff  gave  no 
evidence  that  the  action  was  not  commenced  till  the  ex- 
piration of  a  month  after  the  notice ;  whereupon  the  Judge 
directed  a  nonsuit,  to  which  the  plaintiff  did  not  submit^ 
and  obtained  a  verdict.  On  motion  for  a  new  trial,  it  ap* 
peared  by  the  Nisi  Prius  record  that  the  declaration  waa 
entitled  more  than  a  month  after  the  notice.  Hdd^  That 
this  was  prima  facie  evidence  of  the  time  of  commencing 
the  action,  and  that  the  non*suit  was  wrong,  but  that  the 
plaintiff  should  have  submitted  to  it ;  therefore,  a  ^ew 
trial  was  granted.    Ibid. 

90— Slgnatnre. 

In  an  action  brought  by  husband  and  wife,  for  the  im- 
prisonment of  the  wife,  the  notice  of  action  was  signed  "  J» 
G.  C,  attorney  for  the  said  Friscilla  Gabbles,"  (the  wife.) 
Heldf  Insufficient,  and  that  it  ought  to  have  been  signed 
on  behalf  of  the  husband.     Oabble$  v.  Douglas^  6  AU.  66. 

dl^PolicemaB— St*  Stephen's  Police  Act—Reasonable 
gronntl— Jury* 

By  the  St.  Stephen's  Police  Act,  27  Vic.  cap.  66,  sec.  1, 
policemen  appointed  under  that  Act  were  to  have ''  all  such 
powers,  privileges  and  advantages,"  as  any  constable  ap- 
pointed  by  law  has,  or  may  have  by  virtue  of  the  common 
law,  or  any  Act  of  Assembly.  Section  3  authorized  any 
policeman  on  duty  to  arrest,  ''  without  warrant,  any  idle 
or  disorderly  person  whom  he  shall  have  just  cause  to  sus- 
pect of  having  committed  or  being  about  to  commit  any 
felony  or  misdemeanor.'* — ^Defendant,  a  policeman,  arres- 
ted the  plaintiff  without  a  warrant,  on  information  given 
by  E.  that  the  plaintiff  had  feloniously  set  fire  to  his  bam. 
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In  trespass  for  Use  imprisonment  —  Held,  Isi.  That 
policemen  appointed  under  the  Act  were  entitled  to  the 
benefit  of  the  provisions  respecting  notice  of  action  giyen 
to  constables  by  1  Bev.  Stat.  cap.  66.  2nd.  That,  in  order 
to  determine  whether  the  defendant  was  entitled  to  notice 
of  action,  it  should  have  been  left  to  the  jury  to  find  whether 
the  defendant,  at  the  time  of  the  arrest,  honestly  be- 
lieredy  and  had  reasonable  ground  for  belieying,  that  the 
plaintiff  had  committed  a  felony,  for  which  he  was  liable 
to  be  arrested  mider  the  Act.  Murphy  y.  E%U$,  2  Han. 
847. 


99— If otice  of  AcCloB— OtTMi  toy  mcertiflcated  Attomer* 

When  the  Attorney  who  gave  a  Justice  of  the  Peace 
notice  of  action  as  required  by  Bev.  Stat.  cap.  129,  sec.  8. 
(consol  Stat.  cap.  90  sec.  8)  had  not  paid  the  Library  fees 
under  22  Vie.  cap.  28)  (consol  Stat  cap.  84)  at  the  time  of 
giving  the  notice,  but  paid  before  the  Writ  in  the  cause  was 
issued,  the  Court  refused  to  set  aside  the  proceedings.  The 
name  of  an  Attorney  on  the  notice  is  sufficient  as  comply- 
ing with  the  requirements  of  the  Statute,  if  the  person  is  an 
Attorney  on  the  roll.  The  notice  is  not  any  proceeding  in 
the  Court.     Wetmare  v.  Harding,  1  P.  d  B.  666. 

9»— Attomey^s  Mame  on  Bfotlce.  : 

It  is  sufficient  if  the  Attorney's  name  appear  in  any  part 
of  the  Notice.    McOilvery  v.  GauU.    1  P.  dt  B.  641. 

If  •€!€«  tflwem  by  aa  Attorney  who  has  not  taken  ont  his 


See  Action  at  Law  (Notice;) 

94— BepleTin— Fisheries  Act  81  Tic*  cap.  €1. 

The  Section  of  Act  81  Vic.  cap.  61,  sec  18,  requiring 
Notice  of  Action  does  not  apply  to  replevin.  Nor  can  the 
want  of  notice  be  made  available  as  a  plea  in  any  way 
McOowan  v.  BetU  2  Pug.  90. 

99— Meeessity  of  explicit  Sfatenient— Notice  to  Justice* 

A  notice  of  action  against  a  Justice  must  state  the 
cause  of  action  explicitiy,  and  in  a  case  where  the  Justice 
issued  a  void  warrant,  directing  the  constable  to  take  the 
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plainitfiTs  goods  and  in  defaolt  to  takei  his  body,  under 
which  the  Constable  arrested  the  plaintiff,  although  there 
were  goods  on  which  he  might  have  levied,  a  notice  alleg- 
ing a  joint  trespass  against  the  Justiee  and  Constable  was 
held  defective  in  that  it  did  not  clearly  set  forth  the 
Justice's  liability.  The  notice  should  etpUoitly  have  stated 
what  the  Justice  did  and  what  the  Constable  did,  so  that 
the  Justice  might  distinctly  know  what  he  was  accused  of 
doing  under  the  warrant,  and  not  mixed  up  generally  with 
what  the  Constable  did.    McGUvtry  v.  QauU^  IP.dB.  641 . 

• 

xn. 

JoiNDaB  OF  Actions. 

Since  the  Act  21  Vic.  cap.  20,  sec.  5,  the  plaintiff  may 
join  in  the  same  declaration,  an  action  for  trespass  quare  CL 
fregitf  and  slander ;  each  of  the  counts  being  in  the  form  of 
trespass.    Lipsett  v.  McLaggan,  5  AU,  509. 

Joinder  of  Courts* 

See  Pleading  IV. 

Declaration* 

See  Supra  III — ^also  Pleading  I. 

xin. 

JpmDEB  OF  Pabtdss. 

l^Contract— Joint  or  Several— Amblgnlty. 

Where  the  interests  of  a  number  of  persons  to  a  contract 
are  distinct  and  separate,  and  a  covenant  made  by  them  is 
not  unmistakably  joint,  but  ambiguous,  they  must  be  sued 
separately.  Therefore  where  J.  contracted  with  A.  and 
eight  other  persons  to  raft  separately  and  deliver  at  a  cer- 
tain place,  lumber  which  belonged  to  them  individually,  for 
which  the  latter  agreed  to  pay  €5  cents  per  thousand  ^  aoid 
it  was  also  provided  that  if  any  of  the  parties  failed  to  pay 
the  amount  owing  by  them  when  due,  J.  could  sell  suffic- 
ient of  the  lumber  belonging  to  said  party  or  parties^  to 
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pay  the  amount  due.  Held,  that  this  was  a  several  con- 
tract on  the  part  of  A.  and  the  other  owners  of  the  lumber, 
and  that  a  joint  action  would  not  lie  against  them.  The 
language  of  soTeralty,  more  than  interest,  ought  to  be  relied 
on.     True  and  Stairs,  v.  Afherton  et  alB  Pug.  90. 

9~Acff «■  for pr^ceeikn  of^Me  i^rSMip    J»tw.  OWMtiis 
Necessity  of  Jete^ters  pt  wM  as  Pla|mtm. 

G.  L.  and  6.  the  plaintiffs  with  S.  J.  6.  were  owners  of 
the  Schooner  Ada.  They  aH  nnitad  in  executing  a  certifi- 
cate of  sale  to  the  defendant,  under  theprovisions  of  the^Ier- 
ehant  Shipping  Act,  under  which  the  vessel  wa^  sold.  The 
plaintiffs  having  brought  an  action  against  the  defendant, 
without  joining  B.  J.  6.  with  them  as  plaintiffs,  for  their 
share  of  the  proceeds  of  such  sale,  and  of  the  outward 
freight,  it  was  held  that  the  pontract  with  defendant  was  a 
joint  contract,  and  that  all  the  owners  should  be  joined  in 
the  action  against  the  defendant.  Campbell  et  aL  t. 
Janes,  1  P.  dt  B.  656. 

S—Piurties  composing  finn~Rea«»onable  beliefas  to. 

Where  plaintiffs  had  reasonable  grounds  for  believing 
that  the  three  defendants  sued  alone  composed  tiie  firm, 
it  was  held  sufficient  to  join  them  as  defendants.  See 
Pleading  II.  55  McDonald  v.  Cummimj,  et  aL 

4— Foredosare  Snit. 

Where  debt  secured  by  Mortgage  on  land  belongs  to  one 
person,  and  the  legal  estate  in  the  land  is  vested  in  another, 
both  must  be  joined  in  suit  for  foreclosure.   Cotton  v.  Slack, 
8  Pu(f.  425. 
«— E^pUty  Satt— Aliematioa  Peadittg  ISaH.  - 

Where  the  plaintiff,  peiding  a  rait  in  equity,  makes  such 
an  alienation  of  his  property  as  to  render  the  alienee  a 
necessary  party  to  the  suit,  he  should  apply  to  the  court  to 
have  the  latter  made  a  party  to  the  suit.  Semble,  The 
defendant  when  he  becoaies  aware  of  the  alieoatioa  might 
apply  to  the  Court  to  stay  proeeedingB  until  the  proper 
parties  are  before  the  Court.  Fraeer  y.  Dewitt.  DewUt^ 
Appellant,  Frazer,  Respondent^  2  P.  d:  B.  788. 
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Payees  of  If  ote— Asreemeiit  to  Collect,  made  by  one. 

See  Aotion  at  Law  IX,  14.    Berry  d  Hutchineon. 

Parties  entttfe^  to  torlav  Action-Separate  laterests. 

See  Agreement  12.    NeuiUe  y.  Joseph. 
Improper  Joinder  as  Co-Plaiatlfl  in  Salt  in  E^nity. 

See  Practice  in  Equity  84,  Jonee  and  wife  v.  Adkine  et  al. 

ACTION  OBT  THE  CASE. 

I.  Bt  and  against  whom  Maintainable.    Liabilitt. 

II.  Neouoenob. 
in.  Nuisance. 
IV.  Obstbuotions. 

L 

Bt  and  against  whom  Maintainable — ^Liabilitt. 
See  Action  at  Law. 

1— Collector  of  Castoms.— -Accidental  Plre. 

The  Collector  of  Her  Majesty's  Customs,  who  has,  as 
such,  the  charge  of  the  Queen's  warehouse,  is  not  liable  to 
an  owner  of  goods  deposited  therein  for  a  loss  to  such  goods 
by  accidental  fire,  although  he  may  have  refused  to  open 
the  warehouse  and  permit  their  removal  during  the  fire ; 
if  in  so  refusing  he  has  acted  under  a  sense  of  duty  for  the 
general  good,  and  not  maliciously  with  intent  to  injure  the 
plaintiff,  or  in  a  negligent,  wanton,  or  arbitrary  manner. 
Kirk  V.  Smith,  2  Kerr  187. 

9— I^andlord  and  Tenant— Plre« 

In  an  action  by  a  landlord  against  his  tenant  for  neg- 
ligently allowing  lime  to  get  wet  with  the  tide,  in  conse- 
quence of  which  the  landlord's  property  was  burned, 
the  jury  were  directed  that  to  render  the  defendant  liable 
he  must  be  guilty  of  gross  negligence,  and  that  being  aware 
of  the  danger  of  getting  the  lime  wet,  he  negligently  stored 
it  without  taking  ordinary  care  to  protect  it  from  the  water; 
hut  that  if  he  had  taken  such  ordinary  care,  and  it  got  wet 
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by  an  iiniiflually  high  tide,  he  wonld  not  be  liable.    Held, 
that,  taking  it  altogether,  the  direction   was    correct. 
Upton  V.  Pin^ee,  2  AVL  186. 

S— Beglstrar— Mctfcal  Aet— PleadiBff. 

By  the  Act  22  ^^c.  cap.  IS,  sec.  11,  every  person  in  the 
Province  possessed  of  a  medical  degree  or  diploma  to  prac- 
tice medicine  or  snrgery,  from  any  college  in  Great  Britain, 
Ireland,  Canada,  France,  or  the  United  States,  anthorized 
to  grant  the  same,  shall,  on  payment,  etc.,  be  entitled  to  be 
roistered  nnder  the  Act,  and  by  sec.  12,  no  qualification 
shall  be  entered  on  the  register,  unless  the  Begistrar  is 
satisfied  by  the  proper  evidence,  that  the  person  is  entitled 
to  it.  Heli^  in  an  action  against  the  Begistrar  for  refasing 
to  register  the  plaintiff.  1.  That  the  defendant  was  not 
liable  unless  he  acted  maliciously ;  and  that  an  averment 
in  the  declaration  that  he  wrongfiMy  and  ifywriou$lg 
refused  to  r^;ister  the  plaintiff,  was  insufficient.  2.  That 
the  mere  production  of  a  diploma  to  the  Begistrar,  was  not 
sufficient  evidence  of  the  authority  of  the  college  to  grant 
it :  the  declaration  should  have  averred  that  proper  evi- 
dence of  the  plaintiff's  title  to  registry  was  tendered  to  the 
defendant.    Petenon  v.  Harding^  4  AU.  588. 

Sec.  2  declared,  that  the  Act  should  commence  and  take 
effect  from  the  1st  June,  1859 ;  and  sec.  6  authorized  the 
Governor  to  appoint  a  Begistrar  as  soon  as  convenient 
"  after  the  passing  of  the  Act.'*  The  Governor's  assent  was 
given  to  the  Act  on  the  12th  April,  1859.  SenMe^  that  no 
appointment  could  be  made  under  sec.  6  before  the  1st 
June.    Ibid. 


4— Ucensee  of  €r»WB  I^an^s— mTroaiT  B#er* 

A  licensee  of  crown  land,  with  authority  to  cut  and  take 
away  timber  therefrom,  may  maintain  an  action  on  the  case 
against  a  person  who  wrongfully  cuts  the  timber,  in  con- 
sequence of  which  the  licensee  sustains  damage.  Beckwith 
V.  MePheUm,  2  Att.  501. 

^-SberUF-ReTenioBarjr  taterast  mi  JPIatetlc; 

Plaintiff  leased  cattle  to  T.  for  ten  years,  at  the  end  of 
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which  time  T.  was  to  give  np  the  cattle,  or  others  in  their 
steady  in  as  good  condition  as  at  the  date  of  the  lease* 
Heldf  That  the  plaintiff  had  no  absolute  reversionary 
interest  in  the  cattle,  and  could  not  xoaintain  an  action  on 
the  case  agaiust  th^  Slieriff  for  selling  them  under  an  exe- 
cution against  T.  during  the  term.  Good  v.  Window^  4  All 
241. 

6--Ju4knteiit  €red|tor^Rfil|iMil,to  ^scbai^e  Debtor— 
fiqnitable  satisfaction— Action  on  the  ease  not  sus- 
tainable. 

See  Action  at  Law  TX.  1.     McPhelim  v.  Wilson. 
T— Continuance  of  Trespass. 

An  action,  on  the  case  wiU  not  lie  for  the  continuance  of 
trespass ;  as  every  continuance  of  the  injury  is  a  new  tres- 
jjass.     Wallace  v.  Millikeif,  Trin.  T.  1833. 

■ 

S— Vei|4or— l^epdee— Bjroaeh  of  Duty— Tbird  Person. 

The  defdudant  became  the  purchaser  of  a  quantity  of 
timber  lying  on  the  close  of  T.  L.,  and  agreed  with  him  to 
remove  the  same  by  a  certain  day.  T.  L.  sold  and  con- 
veyed the  land  to  the  plaintifE,  who  called  upon  the  defend* 
ant  to  lemoVe  the  timber ;  and  the  same  not  having  been 
removed  at  the  time  agreed  on  between  T.  L*  and  the 
defendant,  the  plaintiff  proceeded  to  remove  the  same,  and 
iixcurred  expense  in  so  doing,  which  he  required  the  defend- 
ant to  pay.  Held,  That  po  action  could  be  maintained  by 
the  plaintiff  against  the  defendant  for  aoy  supposed  breach 
of  duty  in  not  removing  the  timber ;  the  only  ground  of 
action  was  on  tl^  contractj  a^d  did  not  vpst  in  the  plaintiff, 
so  as  to  be  enforced  in  his  name  by  reason  of  bis  purchase 

of  the  land.    Roe  v.  Rankin,  2  Kerr,  458. 

■   ■  ■  . .  .         •'§'•* 

9— Tenants  In  Common— Waste-7l>aniag^es. 

The  saws,  water  wheel,  and  mill  gear,  fixed  in  a  saw 
mill,  and  the  cog-wheel  of  a  grist-mill,  the  property  of  two 
or  more  tenants  in  common,  are  a  part  of  the  inheritance, 
the  damaging  or  taking  away  of  which,  except  with  the 
intent  to  repair  or  replace  them,  is  in  nature  of  waste,  for 
which  one-  UtMX '  ^U*  "W '  itifcT^eWMd  16 '  his  co-tenant. 
lArkon  V-  WUsM,  1  JCtefV^flSft  '  ^ 
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In  AH  aetioii  on  tke  case  for  waste,  the  damages  are 
eonfined  to  the  aetnal  injury  done  to  the  premises*    Ibid* 

l^^AHeared  wkegiett  of  Dnty— Chief  Engineer  of  Fire 
I^epnranent— Respondeat  Superior. 

The  corporation  of  the  city  of  St.  John  are  by  kw 
authorized  to  establish  a  fire  department,  and  to  enact  by- 
laws for  its  government  and  management.  Held^  That  hay- 
ing done  this  it  was  an  end  of  their  responsibility,  and  that 
the  chief  engineer  could  not  in  case  of  a  fire  be  considered 
the  servant  of  the  corporation ;  but  as  acting  in  a  quoii 
independent  character,  and  that,  therefore,  the  maxim 
rupondeat  mperior  would  not  apply,  and  that  the  corpora- 
tion were  not  liable  for  neglect  of  dnty  of  the  chief  engi- 
neer; the  corporation  not  standing  in  the  relation  of 
master  to  the  defendant  in  the  performance  of  his  duties  of 
chief  engineer. 

Under  the  authority  of  the  legislature,  the  common 
council  passed,  inter  aUa^  the  following  by-law :  '*  That  it 
shall  be  the  duty  of  the  chief  engineers  respectively  who- 
ever a  fire  shall  break  out  in  that  part  or  district  of  the 
city  for  which  they  are  severally  appointed,  io  repair 
forthwith  to  or  near  the  place  where  the  same  may  be,  and 
to  take  proper  measures  for  arranging  and  placing  the 
several  engines  and  other  fire  apparatus  in  the  most  com- 
manding and  advantageous  situations,  and  duly  and  effec- 
tively working  the  same.  *  *  *  And  the  chief  engineer 
of  the  district  in  which  any  fire  shall  break  ^ut  shall  have 
the  chief  direction  of  all  proper  measures  for  the  extin- 
guishing and  preventioQ  of  the  ^e,  and  for  tbe  preservation 
of  order  and  the  observance  of  the  provisions  of  the  fire 
law  and  regulations,  and  the  chief  and  absolute  control  and 
command  over  all  the  engineers  and  firemen,  except  in  so 
fsr  as  relates  to  the  immediate  ordering  and  control  of  the 
firemen  under  the  command  of  the  chief  engineer  (being 
ptesent  at  such  fire),  of  the  other  part  or  district  of  the  city." 

A  fire  broke  out  in  the  plaintifi*s  property,  to  which  the 

chief  engiiieer  declined  to  send  an  engine,  there  being 
8 
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another  fire  raging  in  the  city  at  the  time,  at  which  he  was 
present,  and  which  he  conaidered  it  unsafe  to  leave.  Held, 
in  an  action  against  the  chief  engineer  that  he  had  a  right 
to  exercise  his  judgment  as  to  sending  an  engine  to  the 
the  plaintiffs  property,  and  that  having  acted  banajid^&ai 
to  the  best  of  his  judgment  in  the  matter  he  was  not  liable 
Harris  v.  Marter,  et  al,  2  Png.  165. 

DeclaraUon— Form  of— Trespass  or  case. 

See  Action  at  Law,  III. 

Necessary  Alleg^ation  of  facts. 

See  Pleading  I.  75  Gordon  v.  City  of  St.  John. 

Orantee— RlKlit  to  make  Heater  course. 

See  Deed  V.  8,  McKendrick  v.  Purdan. 
Slierlff^IVot  making  arrest. 

See  Sheriflf,  11.  Curran  v.  Beckwith. 

PreventlhsrSherilTfirom  executing  writ  of  restitution. 

Sec  Landlord  and  Tenant,  VII.  5.  Allenach  v.  Deshris  i 
Mlsfeasanee— H^ant  of  Evidence  of. 

See  Bailment. 

Obstructing  road->Plalntiir illegally  cutting  Timber-- 
I^icensee  of  Crown  not  liable  for  obstmction. 

See  Action  at  Law  IX.  83. 

II. 

Negligence. 
l—Ii^urlng  Nets— Done  negligently  or  not* 

In  an  action  for  injuring  the  plaintiffs  net  with  a  raft 
which  the  defendant  was  navigating  down  the  river  M.,  the 
declaration  stated  that  in  consequeilce  of  the  defendant's 
careles&ness  and  mismanagement,  the  raft  struck  against 
and  damaged  the  plaintiff's  net.  Plea — ^not  guilty.  Held 
That  the  only  question  for  the  jury  was,  whether  the  act 
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complained  of  was  caused  bjr  the  negligence  of  the  defend  « 
ant;  not  whether  it  was  done  wantonly  or  maliciously. 
Wolhaupter  v.  Foley,  4,  AU.  90. 

In  the  progress  of  the  raft  down  the  river,  it  became 
bent,  which  rendered  it  more  di£lcalt  to  manage.  Hel  d 
That  though  the  defendant  being  only  a  carrier,  might  not 
be  liable  for  the  improper  construction  of  the  raft,  he  wis 
bound  to  use  that  care  in  the  management  of  it,  which  its 
malformation  rendered  necessazy  to  avoid  injury,  and  that 
the  jury  were  properly  directed  to  consider  whether  he  had 
done  so.    Ibid. 


In  an  action  for  injuring  nets  set  in  a  public  river,  by 
running  into  them  with  a  raft,  it  is  sufficient  to  allege  in 
the  declaration  that  the  injury  was  caused  by  the  negligence 
of  the  defendant  in  navigating  the  raft.  Wolhawpter  v. 
Fofcy,  4^K.  167. 

S— S«rKi4;al   Practlee— Oist  of  Aetioii—iyegliffence— In- 
tent Inunaterial— Pleading  —Proof. 

The  declaration  in  an  action  against  a  surgeon  for  neg* 
ligence,  stated  that  the  defendant,  wrongfvXly  intending  to 
injure  Ae  plaintiff,  did  not  uio  proper  care^  etc.  MeM^ 
That  negligence  being  the  gist  of  the  action  the  defendant's 
intent  was  immaterial,  and  the  averment  of  the  wrongful 
intent  need  not  be  proved.  Also — That  evidence  offered  by 
the  defendant  to  disprove  his  wrongful  intent  was  not  admis- 
sible.   KeUy  V.  Dow,  4  AU.  485. 

Evidence  of  Negligence  In  Surgeon. 

5€e  Evidence,  IIL  10, 11.     .      _. 

4— To'vringTessel— Collision— Indemnity— Presumptive 
Icnawledge  of  nnlawfUl  act— Itetlllcatlon—lJnjrUod 
llal^lllty  of  principal— Damages* 

See  Principle  and  Agent,  19.    lieavit  v.  Parks. 

Facts^NeceMity  of  Affleging. 

Se€  Pleading,  I.  76.    Gordon  v.  City  of  St.  John. 
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IIL 

NuigANOB. 

1— Erectioii  ofPai    avewJowtng  land. 

A.9  the  owner  of  land,  through  which  a  riyer  flows,  is  en* 
titled  toreooyer  damages  in  anaotion  ontheease  from  B., the 
owner  of  the  land  adjoining,  situate  lower  down  the  stream, 
for  ereeting  a  mill  dam  upon  his  own  land,  which  caused 
the  water  to  flow  back  upon  A.'s  land.  Smith  y.  Seott, 
1  Kerr  1. 

The  circumstance  of  A/s  being  present  while  the  work 
was  going  on,  and  himself  assisting  as  a  labourer  in  the 
employ  of  B.,  is  not  conclusiye  eyidence  of  a  license  so  as 
to  estop  A.  from  maintaining  such  action ;  but  is  for  the 
consideration  of  the  jury,  in  connection  with  the  other  cir- 
cumstances of  the  case,  particularly  such  as  tend  to  shew 
that  A.  could  not  haye  been  aware  of  the  effect  of  the  dam* 
The  extent  of  the  license,  if  any,  i9te  also  a  question  for 
the  jury.    Ibid. 

Quare. — ^Whether  a  license  in  such  a  case  could  be  in- 
ferred ?    Ibid. 


H— Erection  of  Dam  -^Memgrngmr  aad  JHortgagee* 

A  mortgagee  of  land  through  which  a  stream  flows,  is 
not  liable  for  an  injury  caused  by  a  mill  dam  erected  by  the 
mortgagor  in  possession,  though  the  money  for  which  the 
mortgage  was  giyen,  was  lent  by  the  mortgagee  for  the  pur- 
pose of  building  the  dam.  McNaughton  y.  Fraser,  8 
AU.  247. 

S— £reetliiff  Dam— 4|aestloB  left  tojnrjr  as  to  eroetloB 
— Gontlaaamce  and  IiUary. 

In  an  action  for  oyerflowing  land,  the  plaintiff  alleged 
the  injury  to  haye  been  done  by  the  defendant's  raising  a 
mill-dam,  and  thereby  oyerflowing  more  land  than  the  dam 
originally  did.  It  appeared^  on  eross-ezamination  of  one 
of  the  defendant's  witnesses,  that  he  had  worked  the  mill 
for  a  longer  time  during  the  summer  than  the  formerjowner 
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did.  The  jury  were  directed,  that  if,  by  the  original  dam, 
and  the  way  it  was  nsed,  the  kind  was  overflowed  only  in  a 
particohur  manner  and  at  particular  seasons,  and  the  de- 
fendant had  within  twenty  years  nsed  the  dam  differently, 
and  oyerflowed  the  land  in  a  different  manner,  and  at  differ- 
ent seasons  of  the  year,  the  plaintiff  shoold  recover.  The 
jury  having  fonnd  for  the  defendant— HeU,  That  the  direc- 
tion was  right.     Latdar  v.  Potter,  1  Han.  828. 

4— INuaayea— fJMittitton  of  Action. 

In  an  action  on  the  case  for  nuisance  in  overflowing 
the  plaintiff's  land  by  a  dam,  which  was  erected  by  tlie 
defendant  more  than  six  years  before  bringing  the  action 
—Held,  That  the  effect  of  a  plea  of  the  statute  of  limita- 
tions was  not  to  bar  the  action,  but  only  to  limit  the  re- 
covery of  damages  to  the  last  six  years.  Connors  v. 
MeLaggan,  2  Kerr  446. 

The  jury  were  recommended,  but  not  positively  directed 
by  the  Judge,  at  the  trial,  to  confine  the  damages  to  six 
years ;  but  the  Coiurt  refused  to  grant  a  new  trial  on  this 
ground,  there  being  evidence  of  actual  damage  during  the 
last  six  years  to  the  extent  of  the  verdict,  and  no  objection 
being  made  at  the  time  to  the  Judge's  charge,  or  any  rea- 
son to  think  that  the  jury  had  exceeded  the  true  estimate. 
Ibid. 

The  plaintiff  was  in  possession  of  the  land  in  1830 
when  the  dam  was  erected,  but  the  grant  of  the  Crown  did 
not  actually  issue  until  1888.  Held,  That  the  recovery  of 
damages  was  not  necessarily  confined  to  the  date  of  the 
grant,  although  such  grant  was  put  in  evidence  by  the 
plaintiff ;  the  grant  might  be  deemed  confirmatory  of  his 
poesession.    Hnd. 

a--SrecttoB  •€  Stewn  Mill— ETldeace— Damaye— Snr- 


In  an  action  on  the  case  for  a  nuisance  in  erecting  a 
steam  mill  on  land  adjacent  to  the  plaintiff's  dwelling 
house,  the  evidence  of  persons  living  in  other  adjoining 
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premisoB  as  to  the  injurions  effect  of  the  eteam  mill  upon 
them,  is  admisBible,  in  order  to  shew  by  necessary  infer- 
ence, the  damage  done  to  the  plaintiff  by  the  erection. 
No  other  damage  need  be  shewn  than  the  abridgement  of 
the  plaintiff's  enjoyment  in  the  occupation  of  his  premises. 
The  judgment  mil  not  be  arrested  because  in  one  or 
more  of  the  counts  annoyance  to  the  plaintiff's  tenants,  as 
well  as  to  himself  and  family,  is  alleged :  it  will  be  deemed 
a  surplusage.    Barlow  v.  Kinnear,  2  Kerr  94. 

^— Bepalr»— not   kecFinff  —  CoBseqveMtial  daaume— 
Semble. 

If  injury  to  plaintiffs  property  was  caused  by  the  negli- 
gence of  defendants  in  not  keeping  a  dam  in  repair,  the  plain- 
tiffs might  recover  the  consequential  damages  in  an  action 
on  the  case.    See  Philips  v.  St.  John  Water  Co.  4  All.  24. 

IV. 

OfiSTBUOnOMS . 

l—RtTcr  Driviiiir. 

Heldf  that  Bamaby's  Biyer  (a  branch  of  the  s.  w.  river 
Miramichi),  which  extends  aboat  twenty-eight  miles  into 
the  country,  and  had  been  long  used  for  the  navigation  of 
boats  and  canoes,  and  for  floating  down  logs  and  timber, 
was  a  common  highway  above  where  the  tide  flowed,  and 
that  the  plaintiff's  might  maintain  an  action  against  the 
defendant  for  obstructing  them  in  the  driving  down  timber, 
by  the  erection  of  a  pier  and  boom  in  the  river,  though 
the  river,  there,  was  within  the  defendant's  grant :  Such 
rivers  may  be  private  property,  and  yet  subject  to  public 
rights.  It  is  not  necessary  to  shew  an  actual  pecuniary 
loss  or  damage  in  order  to  maintain  such  an  action,  but  if 
the  plaintiff  be  obstructed  while  actually  using  the  navi- 
gation, it  is  sufficient.    Esson  v.  McMaster^  1  J^^rr  601. 

% ^AU  rivers  above  the  flow  of  the  tide,  which  may 

be  used  for  the  transportation  of  property,  as  for  floating 
rafts  and  driving  timber  and  logs — and  not  merely  such 
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as  will  bear  boats  for  the  acoommodation  of  trayellers— 
are  highways  by  water,  and  subject  to  the  public  use ;  and 
in  determining  whether  a  river  is  public  or  piiTate,  its 
length  and  depth  at  ordinary  timas,  and  its  capacity  for 
floating  rafts,  etc.,  are  proper  to  be  considered.  Bowe  v. 
Titus,  1  AIL  826. 

In  an  action  for  obstructing  a  river  by  erecting  a  mill 
dam,  it  is  not  a  proper  question  for  the  jury,  whether  the 
benefit  derived  by  the  public  from  the  mill,  is  sufficient 
to  ootweigh  the  inconvenience  occasioned  by  the  dam.  Ibid. 

a— ^Fluurf^api^roacli  to. 

A  person  in  possession  of  a  wharf,  built  without 
authority  below  low  water  mark  in  a  public  navigable  river, 
cannot  maintain  an  action  on  the  case  against  the  owner 
of  a  vessel  for  obstructing  the  approach  to  the  wharf  by 
occupying  the  stream  in  front  (but  not  touching  the  wharf), 
in  the  ordinary  course  of  navigation.  Eagles  v.  Merrittf  2 
AIL  £50. 

Qaare — ^If  the  vessel  had  lain  an  unreasonable  time  in 
front  of  the  wharf,  or  there  had  been  a  malicious  intent  to 
injure  the  plaintiff  in  his  occupation,  whether  the  action 
would  lie  ?    Ibid. 

Setnble. — ^That  a  person  in  possession  of  such  a  wharf 
mi^t  maintain  trespass  for  a  direct  injury  to  it,  or  an 
action  on  a  contract  for  the  use  and  occupation  of  it.  Ibid. 

The  plaintiff  being  the  lessee  of  land  on  which  there  were 
two  houses,  assigned  the  lease  to  the  defendant,  excepting 
one  of  the  houses  during  the  remainder  of  the  term.  Hddf 
That  the  defendant  was  liable  to  an  action  for  obstructing 
windows  existing  in  the  plaintiff's  house  at  the  time  of  the 
assignment,  though  only  recently  constructed — the  excep- 
tion being  construed  as  a  grant  by  the  defendant,  from 
which  he  could  not  derogate.  Longmaii  v*  MeNieholf  8 
AU.4VI. 
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ObstmetliMi  to  Ught  and  air— PrcsamptioB  of  gnuit- 
<|uestloa  for  Jndye,  aot  Jury— Dainai;«s* 

iSee  Evidence,  VI.    Ring  7.  Pngsley. 

5— Bnanlnv  stream  —  Bii^lit  of  mill  owner  to  use  the 
i¥ater. 

In  an  action  on  the  case  for  obstructing  the  flow  of 
water  to  plaintiff's  mills,  the  facts  proved  and  admitted  on 
the  trial  were,  that  plaintiffs  land  was  granted  in  1836  and 
mills  had  been  erected  on  a  stream  there  upwards  of  thirty 
years  ago.  He  purchased  in  1869  and  repaired  the  milL 
Defendant  owned  land  further  up  the  stream  and  built  a 
mill  and  dam  in  1874,  and  at  certain  seasons  when  gates 
of  defendant's  dam  were  closed  for  the  purpose  of  raising 
a  head  of  water  to  work  his  mill,  sufficient  water  did  not 
flow  down  the  stream  to  enable  the  plaintiff  to  work  his 
mill.  It  was  admitted,  defendant — ^if  he  had  a  right  to  stop 
the  water  and  use  it  for  the  purposes  of  his  mill — did  not 
detain  it  for  an  unreaksonable  time.  Held^  Per  Allen,  C. 
J.,  Fisher  and  Wetmore,  J.  J.  (Weldon  J.,  dissenting)  that 
defendant  had  the  right  to  detain  the  water  as  he  had  done, 
and  the  verdict  was,  pursuant  to  leave  reserved  at  the  trial, 
entered  in  his  favor.    Kdih  v.  Corey,  1  P.  A  £.,  400. 

AUejr  ^WwLf. 

See  Deed,  V.  4.  Leary  v.  Armstrong. 

Erection  of  dam  la  public  stream  —  Ii^uactloa  to  re» 
strain  persons  not  obstrncted  from  destrojrlagr 
dam. 

See  Water  course. 

Fishery— Erection  of  UTelr. 

See  Fishery.     "  Crown  Grant."    Hierlihy.  v.  Loggie. 
Navtyaaon— Erection  of  Booms. 

See  Boom  Co. 

UTay— Obstrnctlnff  riglit  of— Carriaife  and  foot  way  dls» 
tlnyulshed. 

See  New  Trial,  II.  51.  McRoberU  v.  McBride. 
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See  Crown  Grant,  n«  8. 

Illesmllj  cvtttaiT  tiaiber— €^F»wii  Ucensee  Obstractlnir 
L— JW^f  liable  for  Obstmctifia. 


iSee  Action  Law,  IX.  88. 

ACTS  OF  PBOnifCIAIi  I^COISLATURi:. 

See  British  N.  A.  Act. 

AC4IUIESANCE. 

1— tetoxieated  Party  execvtinv  Deed. 

Where  a  deed  executed  by  a  party .  incapable  of  con- 
tracting as  the  result  of  intoxication,  might  be  avoided  by 
reason  of  the  inadequacy  of  consideration,  and  the  grantor 
was  at  times  sober  and  capable  of  managing  his  business, 
he  must  have  been  fully  informed  of  his  right,  and  capable 
of  acting  on  his  own  behalf  in  order  that  his  not  repudia- 
ting the  deed  during  his  lucid  intervals  shall  amount  to  ac- 
quiescence in  it.  Jonei  and  wife  v.  Calkin  et  al.  8  Pug.  856. 

9— Coatraet— Variaace    la— Befeadaaft    c#adacf— EtI* 
deace  of  Asseat* 

See  Assumpsit,  UI.  42.    Foshay  v.  Baxter. 

S— Jad^nieat  debtor,  la  sale  of  laad. 

The  acquiescence  of  the  judgment  debtor  in  a  SherifTs 
sale  and  subsequent  possession  of  the  land  by  the  purchas- 
er short  of  twenty  years,  though  presumptive  evidence  that 
all  the  necessary  proceedings  have  been  taken,  will  not 
give  a  title  to  the  purchaser  by  estoppel.  Doe  dem 
Hazen  v.  Hasen,  8  AU.  87. 

4 ^The  plaintiff  claimed  fifty  acres  of  land  under  a 

deed  in  fee  from  his  father  J.  B.  in  1822,  of  a  tract  of  four 
hundred  acres,  of  which  the  fifty  acres  were  part,  which 
deed  was  subject  to  a  condition  that  J.  B.  should  receive  and 
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eiyoy  all  the  profits  and  emoluments  aooroing  from  the 
land  during  his  life.  J.  B.,  in  order  to  pay  a  debt,  about 
two  years  after  the  conveyance  to  tiie  plaintiff^  and  with 
his  consent,  caused  the  fifty  acres  to  be  sold  by  the  Sheriff; 
the  plaintiff  bid  at  the  sale,  and  afterwards  agreed  with  the 
purchaser  upon  a  division  line  between  that  and  the  re- 
mainder of  the  land.  There  was  no  proof  of  any  judgment 
or  execution  against  J.  B.,  or  of  any  advertisement  by  the 
Sheriff  under  which  the  land  was  sold.  Held,  That  if  the 
plaintiff  had  a  present  estate  in  the  land  at  the  time  of  the 
Sheriff's  sale,  his  acquiescence  in  such  sale  would  not  di- 
vest him  of  his  estate.    Doe  v.  Baxter^  8  AU.  282. 

5— Platatiir  w^rkinff  vnderdefeitdaiit's  claim  of  rislit. 

See  Bailway  Company. 

6~Boiuidarjr  lines— Conditloiial  assent  to  running. 

See  Grown  Grant,  IL 

7— Presence  of  plaintiff  at  erection  of  dam. 

See  Action  on  the  Case,  III.  1.  SnvUh  v.  Scott. 

Of  part  defendants^Entrjr  of  Jndsment. 

See  Costs,  VI.  97.    McLaughhm  v.  WiUon. 

Costs— Deprivinif  Acquitted  Defendant  of— Application 
—Time  of. 

See  Costs,  1. 17. 

Allocatur— Allowance  of— To  acquitted  defendant. 

See  Costs,  VI.  98. 

ADJrOBMJIUINT. 

Of  Proceedings— Poi¥er  of  one  Judge. 

See  Justice  of  Peace,  IV.  8. 

ADJnJSTlCDBIfT. 

See  Pleading  II.,  4.    McLean  v.  Phosnix  Ih$.  Co. 
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AI^BOHriSTBATlON. 

See  Ezecators,  &c. 

ABlSOnSTRATIOIf  BOND. 

See  Bond  D. 

ADBOiaSTBATOBS. 

See  ExecatorSy  &c. 

ABMIBAIiTT. 
1— Jiuri94i€tl«A. 

On  motion  for  a  prohibition  to  the  Court  of  Vice- Admir- 
alty. Heli^  That  that  Court  has  jurisdiotion  under  the  Stat- 
ute 8  Geo.  I,  eap.l2y  and  2  Geo.  II,  eap.  86,  to  entertain  a  suit 
in  rem,  instituted  by  the  Crown  against  pine  timber  seized  as 
cut  on  Crown  Land  without  license,  and  to  proceed  to  ad- 
judge the  forfeiture  and  condemnation  thereof,  although 
there  has  been  no  prosecution  for  the  pecuniary  penalties 
imposed  by  the  said  Acts  on  persons  cutting  or  carrying 
away  the  same.  A  prohibition  was  aecordingiy  refused. 
The  Queen  y.  162  pieeee  of  timber,  Ber.  410. 

9— Pirocce^tasB— Prober  Ju4se  o£ 


When  a  prosecution  is  carried  on  in  the  Court  of  Vice 
Admiralty,  that  Court  is  the  proper  judge  of  the  mode  of 
proceeding  applicable  to  the  case,  it  being  a  matter  of  prac- 
tice which,  if  irregular,  may  be  corrected  upon  appeal,  but 
is  not  a  ground  for  prohibition,  especially  after  judgment 
has  been  given.    Regina  r.  Beveridge,  1  Kerr  88. 


See  Action  at  Law,  X.  6. 

ADMISSIOIVS. 

See  Evidence,  L 

ADTAMCUin  BUT. 

See  Heir  at  Law. 
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ADTEBSE  POSSESSIOBT. 

See  Limitation  of  Actions. 

ADTfiRTISEllIENT. 

l—8herlll*sSale-N«mber»t  lot  left  blank— Sale  not  to 
▼alidated. 

See  SberifTa  Sale.    Doe  v.  Hasen. 

9— Places  of  AdTeitistoff. 

See  do.    Kerry.Jamie$on. 

8— Exeentor^s  deed— AllldaTtt— Evidence;  ot  Advertise* 
menu 

See  Evidenee  IV.  2 — 8.  Doe  v.  Donovan.    Doe  v.  Thomp* 
son. 

4— 8ale  of  Ijand— Posttoy  Notices. 

See  License.    Doe  v.  Tiemey. 

Publication  in  weekly  newspapers  for  three  days  cannot 
be  made  as  notice  for  three  days.  See  Election  Law. 
Herbert  v.  Harrington. 

8— Order  for  Service  by  publication  In  Gazette— Time 
for  appearance. 

Where  a  writ  of  attachment  cannot  be  served  personaUy, 
and  an  order  is  made  for  service  by  publication  in  Gazette 
for  one  week,  the  meaning  is,  that  a  week's  publicity  of  the 
proceedings  should  be  given  to  enable  the  defendant  to  ap- 
pear,  and  that  during  the  week  he  had  a  right  to  appear, 
and  that  the  terms  of  order  were  not  satisfied  as  soon  as  one 
publication  took  place,  and  that  on  the  same  day  the  order 
was  made.    Colwell  v.  Itobert$on,  1  P.  dB.  481. 

AFFIDAVIT. 

i.    authobity  to  take. 
Before  whom  sworn. 
II.    Intitlino. 

III.  In  Particular  Gases. 

IV.  Particular  Persons. 
V.     Jurat. 

YI.    Miscellaneous. 
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AuTHouTT  TO  Tasb-^Bsfobs  Whox  Swobh. 

An  affidavit  made  in  a  foreign  country,  and  dnly 
anttientieated  by  the  certificate  of  a  British  Consul,  is 
sufficient  to  authorise  a  Judge  to  make  an  !<Nrder  for  bail. 
Drake  y.  Wentworth,  HU.  T.  1884.  See  Acts  19  Vic.  cq^« 
41,  sec.  7,  and  27  Vic.  cap.  40,  sec.  7. 

51— Attorney  of  peatlonliiv  Creditor. 

Affidavit,  upon  which  a  warrant  under  Absconding 
Debtors  Act  is  issued,  may  be  sworn  before  the  Attorney  of 
petitioning  creditor.    Begina  v.  SteadmaUf  1  Han.  869.  | 

S-Jadve— Nova  SeotlM 

An  affidavit  sworn  before  a  Judge  of  the  Supreme  Court 
of  Nova  Scotia,  whose  signature  is  verifi^  by  an  affidavit 
made  in  this  Province,  may  be  read  in  this  Court.  Kirk 
V.  Aneley,  1  Kerr  801. 

4— Teriftcatioii  of  SIgMUwro. 

Affidavit  of  due  execution  of  Power  of  Attorney  to 
demand  costs  made  in  Nova  Scotia  before  a  Judge  there* 
Verification  of  his  signature  necessary  by  affidavit  made 
here.    See  Fraeer  v.  Harding^  2  Kerr  |290. 

lasioiier  of  SvproHse  Coart— Pvoceedfaca  ta 


A  commissioner  authorised  to  take  affidavits  to  be  read 
in  the  Supreme  Court  has  no  authority  to  take  an  affidavit 
of  the  service  of  an  order  for  review  of  the  pioeeedings  on 
a  trial  before  a  Justice  of  the  Peace.  See  Begima  v.  Mc^ 
IiUoeh^  1  Ham.  872. 


lor,  Covrt  of] 

An  affidavit  sworn  in  Euf^and  before  a  Commisskmer 
of  the  Court  of  Bankruptcy,  describing  himself  to  be  a 
Judge  of  the  Court,  and  pnrpcHrting  bj  the  jwat  to  be  a 
Court  of  Justice,  and  to  be  under  the  seal  of  such  Court, 
may  be  used  in  this  ptovince  under  the  Act  19  Vie.  cap.  4I9 

sec  7.    CroMe  2.  Cazemove,  4  AIL  578. 


64  AFFIDAVIT. 


T—AindaTtt  ot  Service  ot  ftamnions  before  Sessions* 

A  CommiBsiooer  has  no  power  to  take  the  affidavit. 
The  Queen  v.  Golding.  2  Pug.  886. 

▲ttachment  Act. 

Where  an  attachment  issues  with  the  writ  in  the  cause 
•  the  affidavit  may  be  sworn  before  the  attorney  who  issues 
the  writ.    Davidson  v.  (yCev^nell^  et  al  8  Pug.  684. 

The  affidavit  in  9uch  case  should  not.be  entitled  in  the 
cause,  though  if  so,  it  may  be  treated  as  surplusage.     lb. 

€ 

8— Information— Not  Criminal— Justices. 

In  an  action  for  slander  for  stating  that  the  plaintiff 
had  sworn  fitlaely,  it  appeared  that  the  proceedings  in 
which  the  alleged  false  swearing  was  done,  were  before  two 
Justices,  on  an  information  for  unlawfully  killing  cattle. 
Held,  That  this  being  a  mere  trespass,  the  Justices  had  no 
jurisdiction  to  administer  an  oath.  Oanong  t.  Faweettf  2 
Pu^.  129. 

9— Portland  Civil  Court— AlHdavit  for  Capias. 

An  affidavit  of  debt  for  a  capias  to  be  issued  out  of  the 
.Town  of  Portland  Civil  Court,  may  be  sworn  before  a  Com- 
missioner for  taking  affidavits  to  be  read  in  the  Supreme 
Court.     Waterbury  v.  Nixon,  2.  P.  d  B.  878. 

'n.    - 

iNTiTLnte. 

I^One  ol  two  Defen^fuatSf 

In  an  application  by  one  of  two  defendants  for  relief 
under  Insolvent  Act,  1  Wm.  lY,  cap.  48,  the  affida^t  was 
intitilkd  >iu  t)^  n^^  fulf  ot.o^ie.Qf  th,e  dej^endants^  the  ajf- 
plicant.  Held,  The  intitliug  was  sufficient.  Wilmot  v. 
Comtf^eU,  B^.  31. 

9— No  Cause  in  Court* 

Where  an  application  was  made  under  the  Act  of  As- 
^sembly  6  Wm.  lY,  cap.'  11,  ss.  11, 12,  by  a  Sheriff  againet 
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an  Attorney,  to  eompel  him  to  pay  the  Sheriff's  fees  in  cer- 
tain suits  in  irhioh  the  ^ts  had  not  been  served  by  the 
Sheriff,  and  the  affidavits  were  entitled  in  the  name  of  the 
Sheriff  against  the  Attorney  by  name*    Held^  That  the 

affidavits  were  improperly  entitled,  there  being  no  such 
cause  in  Coort.    Dnury  v.  Howe^  8  Kerr  588. 

8 ^Affidavits  used  in  moving  for  a  rule  nUi  for  a 

mandamus  are  irregular  if  entitled  in  a  cause,  but  the  rule 
win  be  discharged  withoutcosts.  Regina  v«  Juttiees  of  York 
1  AU.  90. 

4— Tariaace  ta  descrlFtton  •f  PlatatlM. 

Where  the  title  of  a  cause  described  the  plaintiffs  as 
"  trustees  for  all  the  creditors  of  the  estate  and  effects"  of 
an  absconding  debtor,  and  the  affidavits  served  on  the 
plaintiff  with  a  view  to  the  discharge  of  bail,  in  their  titles 
described  the  plaintiffs  as  '^  trustees  for  all  the  creditors, 
etc"  omitting  the  words  "  of  the  estate  and  effects^"  held 
sufficient.  Allison  and  others,  trustees  v.  Robinson,  2  Han. 
161. 

^--SeTeral  Caases— Sanie  rale  ukmved,  for* 

Where  the  same,  rule  is  to  be  moved  for  in  several  causes, 
the  motion  may  be  moved  for  on  a  single  affidavit)  entitled 
in  all  the  causes.    Brown  v.  Trenholniy  2  All.  515. 


The  abbreviations  "Pltff"  and  ''Deft"  in  the  entitling 
of  an  affidavit  are  bad,  and  a  rule  obtained  on  such  an 
affidavit  will  be  discharged.  Raymond  v.  Caldwell,  6  AIL 
86. 

7 ^An  affidavit  entitled  thus, ''  plff"  when  made  in 


the  province  is  bad,  and  cannot  be  read.  Bank  of  Naifa 
Scotia  V.  Morrow,  1  P.  &  B.  314. 

■ 

8 ^An  affidavit  may  be  read,  though  not  entitled  in 

the  Court,  if  it  appear  to  be  sworn  belsie  a  GommisaMier, 
Supreme  Coort  jKfrr,  ex  parte,  S  Pmg.  68.  OMer  t* 
BrowneU,  1  Pug.  356. 
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9  — ^An  aflSdaTit  entitled  ^'  In  the  matter  of  an  eleo- 

tian."  Held,  mere  surplusage,  per  Allen,  C.  J.  KeefSt  ex 
parte,  1  P.  &  B.  6. 

10 jjjx  affidavit  used  on  the  part  of  the  defendant 

in  moving  for  costs  of  the  day,  being  entitled  **  8tack  ate. 
Bichard  P.  Cotton  and  Eliza  P.  Cotton,  his  wife,"  not  al- 
lowed to  be  read.    Cotton  v.  Stack,  2  Pug.  481. 

U--4}anii«li«e  proeeee— Affldavit  to  set  aside— Entitltng 
tn  caase* 

See  Attachment  46.      Whittemore  v.  Herbert, 

m. 

Ih  Pabticulab  Cases. 
1— Bf  8areties  oa  Umit  Bond. 

Both  sureties  on  limit  bond  should  join  in  application 
for  relief  on  equitable  grounds,  and  collusion  with  principal 
denied  by  both.    See  Ooodwin  v.  Murray,  8  AU.  695. 

-Should  state  that  application  is  made  at  the  ex- 


pense of  bail,  and  without  collusion.    See  Bradford  v. 
Fenton,  8  All.  407. 

8— To  hold  to  ball— laterest  Moaof  • 

An  affidavit  of  debt,  stating  the  defendant  to  be  indebted 
in  j£100  for  principal  money  paid  and  advanced  by  the 
plaintiff  for  the  defendant, "  and  in  £60  for  interest  upon  the 
said  principal  sum,"  is  bad  as  to  the  interest:  but  the 
causes  of  action  being  separate,  the  arrest  will  stand  for 
the  amount  properly  sworn  to.  Simonds  v.  Stmonde,  %  All 
468. 

4— To  set  aside  Jadsment. 

.  An  affidavit  to  set  aside  a  regular  judgment  and  let  a 
party  in  to  dafend,  must  give  a  cfear  statement  of  merits. 
Bippeff  V.  AusAn,  4  AU.  77. 
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-IPFkere  there  are  several  defendants* 


Quare, 

Whether  all  should  join  in  the  affidavit  of  merit  ?  Where 
two  out  of  three  defendants  made  affidavits,  and  only  one 
swore  to  merits — Held,  insufficient.    lb, 

5—T^  set  aside  arrest— Certainty  as  to  name* 

On  an  application  to  discharge  a  defendant,  arrested  by 
the  name  of  John  Henry  Oviatt,  his  affidavit  stated  that 
his  "  name  is  John  Hilder  Oviatt."  Held,  insufficient.  An 
affidavit  in  such  a  case  should  be  as  certain  as  a  plea  in 
abatement  for  misnomer.     Thompson  v.  Oviatt,  2  AU,  118. 

6— SecaritjT  for  Costs. 

A  demand  of  particulars  is  not  such  a  step  in  the  cause 
as  to  require  defendant  applying  for  security  for  costs  to 
state  in  his  affidavit  that  when  he  demanded  particulars  he 
was  not  aware  of  the  plaintiff's  residence  abroad.  Johns- 
ton V.  Glazier,  C.  Ms,  141. 


^Attaciiment  for  non-payment  of  costs— affida- 
vit sliould  state  the  place  ivhere  demand  ivas 
Lde. 


See  Attachment  19.     Regina  v.  Delaney, 
Slioald  also  state  the  time  ivhen  made. 


See  Attachment  20.     CampheU  v.  Todd. 

Y— Attachment  Act— Necessity  of  stating  when  cause  ot 
action  accrued — Words  of  statute  ~  Several 
partners— Affidavit  by  one* 

In  issuing  an  attachment  under  the  Act  37  Vic,  cap.  1, 
it  is  unnecessary  that  the  affidavit  on  which  the  attach- 
ment issues,  should  shew  that  the  cause  of  action  accrued 
after  the  passing  of  the  act.  {See  now  Gonsol.  Stat. 
cap.  42.) 

It  is  not  necessary  that  plaintiff  should  swear  that  be 
18  "apprehensive"  of  losing  his  debt,  but  he  may  use 

equivalent  words. 
4 
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Where  several  partners  are  plaintiffs.  An  affidavit  for 
attachment  made  by  one  is  sufficient.  Golding  v.  Water- 
house^  8  Pvg.  313. 

8— Initials  of  Name. 

Plaintiff  must  in  his  affidavit  for  attachment  in  an  action 
on  a  note  set  forth  one  of  defendants  christian  names,  or 
allege  that  he  signed  the  note  by  his  initials.  McLellan  v. 
Milrruyre,  1  P.  dt  B.  291. 

9— fStatementof  cause  of  Action— Pai-ticiUars. 

Where  an  affidavit  for  an  attachment  under  the  Act  87 
Vic,  cap.  7,  stated  that  defendant  was  indebted  to  plaintiff 
in  a  certain  sum  upon  a  contract  bearing  date  &c.,  where- 
by plaintiff  agreed  to  repair  a  building  for  defendant,  and 
for  extra  work  upon  the  said  building,  it  was  held  that  the 
affidavit  was  defective  in  not  stating  that  the  extra  work 
was  done  at  defendant's  request;  and  as  it  did  not  appear 
how  much  was  claimed  under  the  contract,  and  how  much 
for  the  extra  work,  the  attachment  was  set  aside. 

The  Coiurt  will  not  refer  to  the  particulars  to  help  out 
a|  defective  affidavit.     Mitchell  v.  McMichael,  1  P.  dt  B.  58. 

1<>— Cause  and  Nature  of  Action  sliould  be  set  out— 
Bill  of  Exchange— Endorser. 

Plaintiff  issued  an  attachment  under  *^  The  Attachment 
and  Abolition  of  Imprisonment  for  Debt  Act,''  ap:ainst  de- 
fendant, as  endorser  ot  a  bill  of  exchange ;  but  the  affidavit 
on  which  the  attachment  issued  did  not  allege  present- 
ment and  notice  of  dishonour  to  defendant.  Held,  on 
motion  to  set  aside  attachment  that  the  affidavit  did  not 
disclose  a  cause  of  action,  and  was  therefore  insufficient. 
Nicholson  v.  Nowl'm,  8  Pug.  210.  J 

11— Residence  of  Defendant— Iflisdescription— Setting 
out  dates  in  figui'es* 

In  an  affidavit  for  an  attachment,  the  defendant  was 
described  as  of  the  parish  of  Lincoln,  whereas  he  really 
lived  in  the  parish  of  Burton.  The  dates  of  the  notes  for 
the  amount  of  which  the  attachment  issued  were  stated  in 


AFFIDAVIT.  6» 


figores.  Heldf  that  neither  the  misdescription  of  the  resi- 
dence nor  the  statement  in  figures,  instead  of  words  at 
lengthy  afforded  sufficient  grounds  for  setting  asid^  the 
attachment.     Gray  v.  Alcorn^  1  P.  d  B.  655. 

19~8aflicievc7  ot  AllidRvit* 

In  an  affidavit  for  attachment  for  a  certain  sum  of 
money  for  goods  sold  and  delivered,  money  lent,  and  on  an 
account  stated,  it  is  not  necessary  to  distinguish  how  much 
is  due  on  each  account. 

An  affidavit  for  attachment  set  out  several  causes  of 
action,  and  the  plaintiff  stated  that  no  agreement  had  been 
entered  into,  whereby  no  attachment  should  issue  in  re- 
spect of  "  such  cause  of  action.'*    Heldy  insufficient. 

It  is  unnecessary  in  an  affidavit  for  attachment  to  state 
the  grounds  of  plaintiff's  apprehension  of  losing  his  debt. 
Daridson  v.  O'Connell  et  al.,  3  Pug.  684. 

Qucere — As  to  effect  of  reference  to  particulars  annexed 
in  rendering  affidavit  uncertain.    lb. 

IS— Aflidavit  by  Agent. 

An  affidavit  for  an  attachment  made  by  an  agent  is  in 
that  respect  good  if  it  describes  the  deponent  as  '*  agent  '^ 
without  alleging  that  he  is  agent.  The  agent  may  state 
his  own  *'  apprehension  that  unless  attachment  is  issued 
the  plaintiff  will  lose  his  demand."  The  statement  that 
no  agreement  was  made  whereby  an  attachment  should 
issue  in  respect  of  such  '*  cause  of  action  "  is  not  sufficient, 
where  the  affidavit  alleges  several  causes  of  action.  Per 
Wetmore,  J.  Robin  et  al  v.  Taylor^  1  P.  d-  B.  208. 

11«— Allidavit— Rcaiiisite«« 

Before  an  attachment  can  issue  under  the  act  37,  Vic, 
cap.  7,  there  should  be  an  affidavit  of  the  plaintiff  himself, 
stating  that  no  agreement  was  entered  into  whereby  no 
attachment  should  issue,  that  the  attachment  is  not'  sued 
out  for  the  purpose  of  harassing  defendant  or  to  delay  or 
defraud  his  creditors,  and  the  apprehension  of  plaintiff 
that  he  will  lose  his  demand  unless  attachment  is  issued. 
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And  if  such  an  affidavit  can  be  made  by  a  third  person,  it 
must  be  shown  that  he  is  agent  of  the  plaintiff,  that  he 
Jiad  tlie  general  charge  and  management  of  his  business, 
was  fully  acquainted  with  the  fact,  and  that  the  attach- 
ment was  issued  by  his  direction. 

The  affidavit  must  also  state  that  plaintiff — not  the 
deponent— is  apprehensive. 

{See,  however,  now, Con.  Stat.,  cap.  42,  allowing  agent  to 
state  his  own  apprehension.) 

It  is  not  necessary  that  one  person  should  swear  to  all 
the  facts  required  by  the  statute,  but  there  may  be  several 
affidavits.     Muirhead  v.  Arho^  3  Pug.  283. 

15— Impiisonmeiit  for  debt— Defendant  about  to  quit 
the  Province— Affidavit  for  Arrest,  37  Vic.,  Cap.  7, 
See.  77. 

An  affidavit  made  under  the  *'  Attachment  and  Abolition 
for  Imprisonment  for  Debt  Act,"  37  Vic,  cap  7,  (Con.  Stat, 
cap.  38,  sec.  2,)  on  which  a  judge's  order  was  granted  for 
the  arrest  of  defendant,  stated  that  there  was  a  probable 
<)ause  for  believing  defendant  was  about  to  quit  the  pro- 
vince, and  that  his  absence  would  materially  prejudice 
plaintiff  in  the  prosecution  of  his  suit.  Held,  that  the 
affidavit  was  insufficient  in  not  stating  the  reasons  for 
plaintiff's  belief.  Per  Allen  and  Wetmore,  J.  J.,  but  per 
Weldon  and  Fisher,  J.  J.,  that  it  was  sufficient  for  plaintiff 

to  swear  in  the  words  of  the  77  sec.  of  act.  Jenkins  v. 
McFee,  8  Pug.  41. 

16 ^In  an  affidavit  to  hold  to  bail,  under  act  87 

Vic,  cap.  7,  sec.  77,  (Con.  Stat.,  cap.  38,  sec  2),  it  is  not 
sufficient  to  follow  the  words  of  the  act  without  setting 
forth  the  grounds  for  deponent's  belief  that  defendant  is 
.about  to  quit  the  province,  and  in  what  manner  plaintiff 
will  be  prejudiced  in  prosecution  of  his  suit.  Par  Ritchie, 
-C.  J.,  and  Allen  and  Wetmore,  J.  J.,  Weldon  and  Fisher 
•disseiitientibus. 

X^a ^In  an  affidavit  to  hold  to  bail  under  the  act 

.88  Vic,  cap.  4,  sec.  2,  it  is  not  sufficient  to  swear  in  the 
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words  of  the  statute,  without  setting  forth  the  grounds  of 
the  plaintiff's  expectation  of  recovering  his  debt  by  the  de- 
fendant's arrest.  Per  Allen,  G.  J.,  and  Wetmore  and  Duff, 
J.  J.,  Weldon  and  Fisher  dissentientibus.  Stephenson  v.. 
EUioU,  3  Pug.  199.  Mcintosh  v.  Burnett,  et  al.,  3  Pug.  253. 
(See  new  amendments  to  act  38,  Vic,  cap.  4,  sec.  2,  by 
Con.  Stat.,  cap.  38,  sec.  1,  which  omits  the  provision  of 
requiring  grounds,  etc.,  to  be  stated.) 

17— Insolvent  Art  of  IS  7(1.— Defendants  addition  and 
residence. 

In  an  affidavit  for  attachment  under  insolvent  act  of 
1875,  it  is  not  necessary  to  state  the  defendant's  residence 
and  description  in  the  body  of  affidavit,  it  is  enough  if  ii 
appear  in  the  title  of  the  cause.  ColweU  v.  Robertson,  1 
P.  d:  B.  481. 

The  affidavit  must  state  facts  showing  that  the  defend* 
ant's  estate  has  become  subject  to  compulsory  liquidation  ; 
mere  hearsay  is  not  sufficient.     7/^ 

18— To  bold  to  Bail— Insufficiency  of  Affidavif. 

An  affidavit  to  hold  to  bail  stated,  that  certain  goods 
where  shipped  at  Liverpool  on  board  a  certain  vessel,  of 
which  the  defendant  was  master,  to  be  brought  to  St. 
John ;  that  the  defendant  signed  a  bill  of  lading  to  deliver 
the  said  goods  to  the  plaintiff  at  St.  John;  that  the  vesse 
arrived  at  St.  John  with  only  a  part  of  the  goods  on  board; 
that  the  defendant  informed  the  plaintiff  that  he  had  sold 
certain  goods  (describing  them)  belonging  to  the  plaintiff, 
of  the  value,  etc.  Held,  that  this  affidavit  disclosed  no 
cause  of  action,  that  it  was  consistent  with  the  statements 
in  it,  that  the  sale  of  the  goods  by  the  master  of  the  vessel 
was  justifiable,  and  therefore  that  an  order  for  bail  should 
nothave  been  made.    Nevlns  v.  Call.    Hit,  T.  1871. 

11^— Attendance  of  Witnesses— Sufficiency  of  Statement 

An  affidavit  of  attendance  of  witnesses,  which  referred 
to  a  Schedule  annexed,  and  merely  stated,  'Hhat  the 
annesied  contains  a  true  statement  of  the  names  of  the 
witnesses  subpoeaued,  attending  and  examined  at  the  trial> 
was  held  insufficient.    Shephard  v.  Shephard^  2  Pug»  452. 
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SO— Assessment  of  Banuni^es* 

In  a886Bsing  damages  on  judgment  by  default  the  debt 
must  be  established  by  legal  proof,  an  account  showing 
several  sums  of  money  due  from  defendant  to  the  plaintiff 
on  various  transactions,  with  an  affidavit  of  the  plaintiff 
that  the  account  was  just  and  true.  i7e2(i,  insufficient. 
MitcheU  v.  Lawther,!  Pug.  79. 
SI— Patent  InJunctionJ 

A  party  applying  for  an  injunction  under  section  24  of 

**  ThePatent  Act  of  1872,"  during  the  pendency  of  the  action, 

is  bound  to  show  by  his  affidavits  that  his  patent  is  valid, 

and  that  an  actual  infringement  has  taken  place,  and  also  the 

particulars  in  which  it  consists.     Hamilton  v.   Thompson, 

8  Piig.  287. 

99— Insolvent  confined  Debtors*  Act— Second  Appliea* 
tion« 

In  application  to  court  for  discharge  under  '*  Insolvent 
confined  Debtors'  Act,''  the  affidavit  must  state  the  reason 
why  former  application  before  justices  was  refused.  See 
Insolvent  confined  Debtors'  25.     Uiggins  v.  Hamilton. 

98— Presentment— Affidavit  to  hold  to  ball  should  set 
it  forth. 

An  affidavit  to  hold  to  bail  in  an  action  on  a  note  pay- 
able at  a  particular  place,  must  allege  presentment  at  that 
place.     Gushing  v.  Gordon,  6  AU.  624. 

94 If  the  note  is  drawn  and  payable  in  a  foreign 

country,  by  the  law  of  which  presentment  at  the  place  of 
payment  is  not  necessary  to  be  proved  as  a  condition  prece- 
dent to  establish  the  plaintifiTs  right  to  sue,  it  must  be  so 
stated  in  the  affidavit  to  hold  to  bail,  and  cannot  be  shown 
in  answer  to  an  application  to  set  aside  the  arrest  because 
the  affidavit  did  not  allege  presentment.    lb. 

9(1.— Affidavit  of  Debt— Part    Bad— Bail    reduced    to 
amount  properly  stated. 

An  affidavit  of  debt  alleging  several  distinct  and  separ- 
ate causes  of  action,  some  of  which  are  well  stated,  and 
others  not  so,  is  not  bad  altogether ;  but  in  such  case  the 
the  bail  will  be  reduced  to  sum  properly  stated.  Gushing 
V.  Gordon,  6  AU.  624. 


AFFIDAVIT.  68 


96.— Afli4aTlts  to  obtain  OamtolMe  order— Be««i«ites 
of. 

See  Attachment. 
97.— AlHdavit  to  bold    to    Ball  —  Filinff  —  Pleadiny— 
l^alver. 

See  Bail,  A.  10,  Read  v.  McLellan.     B.  30,  McPhelim 

y.  Lareon. 

IV. 

Particular  Persons. 
1   Jarors. 

Affidavits  of  JtixTinen  stating  that  they  had  received 

evidence  after  retiring  from  the  bar,  cannot  be  received  to 

impeach  their  verdict,    Att*y  Oenerdl  v.  Bayer,  C.  Ms.  78. 

9 On  a  motion  for  a  new  trial,  an  afi&davit  stating 

that  one  of  the  jnrymen  had  informed  the  deponent  that 

the  verdict  was  decided  by  lot,  will  not  be  received.     See 

Hodgson  v.  Carr,  8  Kerr  499. 

Z ^Affidavits  of  Jurors  refused  to  be  received  stating 

that  they  found  the  defendant  was  not  in  a  proper  state  of 

mind  to  understand  the  deed,  and  intended  to  assign  that 

as  a  reason  for  their  verdict.     See  BaJbbet  v.  Cotvperihwaite, 

8  AU.  378. 

— SberilTon  Deed— Time  ofBmblny« 

See  Sheriff's  Deed  3.     See  Deed  I.  87. 
4— Party—Attendance  of  uritnesaes. 

Affidavit  should  state  the  belief  of  deponent  that  wit- 
nesses attended  the  number  of  days.     See  Taylor  v.  Travis, 
8  AU.  505. 
— Adaiinlstrator  on  deed— ETidenee  of  wbat. 

See  Deed  I.  24. 
— Bxecntor— Beed. 

See  Deed  V.  7. 
^—Arbitrator— AflldaTit  of. 

Not  admissible  to  shew  that  if  they  had  known  they  had 
no  power  over  the  costs,  they  would  have  awarded  a  different 
amount  to  plaintiff.    See  Arbitrations  and  Awards  V.  8. 

•—AdSdavIt  of  dtosentlnv  Inryman. 

An  affidavit  of  a  dissenting  Juryman  in  relation  to  what 
passed  between  the  dissenter  and  his  fellow  Jurymen  is  ob* 
jeetionable,  and  should  not  be  received  on  motion  for  a  new 
trial.    This  rule  would  not  be  applicable  as  to  statements 
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which  took  place  in  open  court,  or  in  denying  personal  mis- 
conduct imputed  to  them.    Bennet  v.  Smith,  1  P.  B  dt.  27. 

V. 

Jurat. 

!•— Omission  of  Piaee. 

When  the  jurat  omitted  to  state  the  place  where  an 
affidavit  taken  before  a  Commissioner  was  sworn,  the  Court 
would  not  allow  it  to  be  read.     Rankin  v.  Downes,  1  Kerr  88. 

^^Signatiire. 

Omission  of  signature  in  jurat  of  affidavit  of  applying 
creditor  under  Absonding  Debtors  Act,  a  fatal  defect.  See 
Absconding  Debtor  14. 

8— Description  of  Commissioner. 

If  an  affidavit  is  properly  entitled  in  the  Court,  it  is 
sufficient  in  the  jurat  to  describe  the  person  before  whom 
it  is  sworn,  "  A  Commissioner,  etc..  Supreme  Court."  Ex 
parte  Morse,  8  Kerr  866. 

4  -Illiterate  Person. 

The  jurat  of  an  affidavit  made  by  an  illiterate  person 
must  state  that  it  was  read  by  the  Commissioner  to  the  de- 
ponent before  swearing,  in  the  terms  of  the  rule  of  Hil.  T. 
1848.     Ex  parte  Irvine,  2  All.  472. 

(I— Omission  of  i¥ords. 

If  the  words  ''before  me''  are  omitted  from  the  jurat  of 
an  affidavit,  it  is  a  nullity.     Ijyons  v.  Allison,  5  All.  867. 

6— Obliterations. 

If  there  is  an  erasure,  obliteration,  or  alteration 
in  the  jurat  of  an  affidavit,  it  cannot  be  read ;  but  where  it 
appeared,  on  inspection  of  the  adaffivit,  that  the  alleged  ob- 
literation was  a  flourish  with  the  pen,  forming  part  of  the 
signature  of  the  Commissioner,  the  affidavit  was  held  suffi- 
cient, though  such  "flourish"  passed  through  the  date  of 
the  jurat  and  partially  obliterated  it.  Doe  dent  Trider  v. 
Mcintosh,  East.  T.  1871. 
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V— 0^ecti*ii  (•J«rat— WheBMLiiat  he  taken. 

Where  copies  of  affidavits  in  support  of  a  motion  have 
been  served  agreeably  to  rule  2,  Hilary  Term,  6  Wm.  IV, 
any  objection  intended  to  be  made  to  the  jurat  of  the  origi- 
nal affidavit  should  be  taken  before  the  affidavit  is  read,  and 
cannot  be  taken  afterwards-     Jarvis  v.  Peck,  8  Kerr  507. 

—Commissioners  name  omitted— motion  reflised  for 


See  Belyea  v.  Hamm,,  2  Han.  27. 

9— Statement  of  Place. 

An  affidavit  purporting  to  be  sworn  in  the  County  of 
Halifax,  before  a  judge  of  the  Supreme  Court  of  Nova  Scotia, 
is  sufficient,  without  it  stating  that  Halifax  is  in  Nova 
Scotia.  So  also  where  the  jurat  was — ''  Sworn  to  at  the 
city  of  Bloomington,  this  &c.,  before  me,  A.  B.,  a  notary 
public  for  the  state  of  Illinois."  It  was  held  sufficient. — 
Bank  of  Nova  Scotia  v.  Morron,  1  P.  dt  J5.,  844. 


rnrat— UTant  of  Signature— li>Faiver. 

The  want  of  a  signature  to  a  jurat  of  the  affidavit  of  the 
applying  creditor,  upon  which  a  warrant  of  attachment  is 
issued  under  the  Act  26  Geo.  Ill,  cap.  18,  is  a  fatal  defect 
in  the  proceedings,  and  is  not  waived  by  an  application  for 
a  mtpersedeas  by  the  debtor.  Exparte  Nason,  Easter  T.,  1888. 

VI. 

Miscellaneous. 

l--8iiei!rin9  Cause. 

Where  the  facts  stated  in  the  affidavit,  upon  which  a 
rule  nisi  is  obtained  are  positively  contradicted  by  the 
affidavits  used  on  shewing  cause,  the  latter  must  prevail. 
EUU  V.  Newton,  Ber.  77.    Ray  v.  Desbriaay,  Mich.  T.  1866. 

9 If  the  affidavit  in  support  of  a  motion,  and  that 

in  shewing  cause  are  contradictory,  greater  credence  is  to 
be  given  to  the  last  affidavit,  unless  there  are  circumstances 
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in  the  case  to  throw  disoredit  on  the  latter ;  therefore,  on 
motion  of  a  party  for  the  restitution  of  certain  rooms  in  a 
liousey  supported  by  affidavits,  which  were  contradicted  by 
affidavits  in  shewing  cause,  and  the  probabilities  of  the 
case  supported  the  last  statement,  the  motion  was  dis- 
missed.    Doe  dem  Johnston  v.  Roe,  3  Kerr  400. 

a— Deponents  Additioii>-IIIeinorial. 

The  omission  of  the  deponent's  addition  in  an  affidavit 
of  the  Clerk's  signature  to  a  memorial,  does  not  make  it  a 
nullity.    Scott  v.  Garnet,  2  All.  624- 

4— ITnsiiccessAil  applicatloii— PreTions  Aflidavits« 

Where  an  unsuccessful  application  is  made  to  a  Judge, 
and  afterwards  renewed  before  the  Court,  all  the  affidavits 
used  before  the  Judge  should  be  produced.  Riordon  v. 
Dunn,  8  AU.  124. 

-ff—Irregnlartty— -Waiver. 

An  irregularity  in  an  affidavit  to  hold  to  bail  is  waived 
by  pleading  to  the  action.  See  Practice  VII.  4.  McPhelim 
y,  Larson. 

£x«inplicatlon—Proor  of. 

See  Evidence  VII.  6.     Wentworth  v.  HaUeU. 

•6— Amended  Affidavit— Security  for  Costa. 

Where  an  application   to   a  Judge  at  chambers  for 
security  for  costs  has  failed  on  the  merits,  a  new  applica- 
tion may  be  made  to  the  Court  on  amended  affidavit. 
See  Costs  VI.     Foster  v.  Ajniraux. 

Siierlll's  deed— Bepnty  Siierlir. 

See  Evidence  XI.  1.     Doe  v.  BarUyw. 

Casual  lyeetoiv-Jndvinent  aifalnst— Vacant  Premises* 

See  Ejectment  IV.  2.    Doe  dem  OUbert  v.  i2oe. 

liost  Deed— Secondary  Evidence. 

See  Evidence  VII.  18.    Doe  de^n  Crider  v.  Mcintosh. 
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Affidavit  of  service  of  declaration  by  fixing  a  copy  to  the 
door  of  hoQse,  should  state  the  name  of  the  tenant  from 
whom  the  rent  is  due.  See  Doe  dem  White  v.  Roe,  2  Kerr 
860. 

9— If «^r  natter— Fiilnir  AfndaTfts—lieave. 

There  is  no  arbitrary  rule  that  an  application  for  leave 
to  file  affidavits  in  answer  to  "  new  matter/'  under  the  Act 
19  Vie.  cap.  41,  sec.  20,  should  be  made  before  argument 
commences  on  the  affidavits  containing  the  new  matter. 
Wetmore,  J.,  dissentiente. 

See  {Swinfen  v.  Sunnfen,  1 C.  B.  864.)  Mitchell  v.  Sawther^ 
Mich.  T.  1871. 

• Leave  will  not  be  granted  to  file  affidavits  in 

answer  to  "  new  matter  "  under  the  Act  19  Vic.  cap.  41, 
sec.  20,  where  the  facts  sought  to  be  answered  must  have 
been  within  the  knowledge  of  the  party  at  the  time  he 
made  his  affidavit,  and  should  have  been  stated  by  him  at 
that  time.     Ex  parte  Gilbert^  1  Pug.  281. 

!•— Peijaiy— when  not  assignable  on. 

Perjury  cannot  be  assigned  upon  an  affiidavit  taken 
before  a  Commissioner  who  had  no  authority  to  take  the 
affidavit. 

See  Regina  v.  Melntoih,  1  Han.  872. 

11  -Serviee— Snillciency  of  Aflldavit. 

When  the  affidavit  stated  service  of  motion  to  have  been 
on  B.  W.  H.,  without  stating  that  he  was  the  party's 
attorney — Held,  insufficient.  Brown  v.  Bartlett,  8  Kerr  869. 

Senrice  of  notice  on  student— Requisite  state- 


Affidavit  of  service  of  a  notice  of  motion  **  on  a  student 
in  the  office  of  plaintiff's  attorney  **  not  sufficient,  it  not 
stating  that  the  service  was  at  the  office.    Ber,  842. 

19 ^Affidavit  should  state  name  of  person  upon 

whom  process  served,  when  not  served  personally. 
See  SandaU  v.  Oodeoe,  1  AU.  441« 
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18— -Drawn  in  third  person. 

Since  rule  of  court.  Hilary,  T.,  1875.  An  affidavit 
drawn  in  the  third  person  cannot  be  read.  Welling  ex  parter 
8  Pug.  217. 

14— Insolvent  Act  ol'l§7S.-  motion  to  set  aside  attacb* 
ment  for  delect  In  affidavit. 

An  aplication  to  set  aside  an  attachment  for  defect  in 
affidavit  on  which  it  is  granted,  must  be  by  petition  under 
the  18th  section  of  the  Insolvent  Act  of  1876,  as  amended 
by  the  89  Vic,  cap.  80,  sec.  8.  CoUoeU  v.  Robertson^  1 
P.  dt  B.  482. 

IS— UTaiver  of  defect  In  affidavit. 

A  writ  of  ca^pias  was  issued  on  20th  November,  executed 
on  22nd  December,  and  filed  on  18th  January,  following ; 
no  appearance  was  entered  for  defendant.  On  the  20th 
January  the  bail  gave  notice  of  special  bail,  previous  to 
which  it  was  agreed  between  defendant  and  plaintiff,  thia 
special  bail  should  be  put  in  and  the  amount  should  be  paid 
within  a  certain  period  from  the  arrest,  until  which  time 
plaintiff  should  not  file  declaration.  On  February  9th, 
defendant  told  plaintiff's  attorney  he  was  going  to  see 
plaintiff  and  arrange.  On  February  8th,  defendant's  counsel 
moved  to  set  aside  arrest  for  defect  in  affidavit  to  hold  to 
bail.  Held,  that  under  the  circumstances  of  the  case,  de- 
fendant was  too  late  in  his  application,  and  that  by  the 
delay,  and  what  had  taken  place  between  the  parties,  the 
defect  in  affidavit  was  waived.  Mcintosh  v.  Bwrnett^  8 
Pug.  264. 

16 — ^Names  of  all  Licssors  of  plalntlll  not  stated  In  body 
of  affidavit. 

When,  in  affidavit  for  application  for  an  alias  writ  for 
contempt,  the  names  of  all  the  lessors  of  plaintiff  were  not 
stated.  Held,  no  objection  to  affidavit,  the  case  being  des* 
cribed  as  John  Doe,  on  the  demises  of  Edward  Bogswell 
and  others,  &c.     Regina  v.  Knapp,  1  P.  <£  fi.  288. 
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17— A4tf  tion  of  deponent. 

It  is  sufficient  to  give  the  addition  of  a  deponent  thus : 
— "  J,  F.  of,  &c.,  formerly  a  member  of  the  firm  of  P,  &  8. 
of,  &c.,  attomi'ys  for  the  above  named  plaintiflfs/*  Bank 
y  Nova  Scotia  v.  Marrow,  1  P.  dt  B.  843. 

18 Using  affidavit  made  on  previous  application 

made  without  prejudice  deemed  improper,  but  not  ground 
for  new  trial    See  new  triaL    Jones  v.  Botsford. 

FilinS  aflidavit. 

See  Bail. 

Bevievr— Use  of  aflidavits  on. 

See  Review. 

Part  afldairit— -Use  and  admission  of  on  trial. 

See  Defamation  14.    Milner  v.  Gilbert, 
See  further — Practise  in  Equity. 

AFFINITY. 
Ot  8li«rilF-€oroner. 

See  Jury,  6,  7. 

See  Principal  and  Agent. 
"   Election. 

AGREEMCSNT. 

See  Contract. 

1— Ual»ility--£«iniitation  of— Constmetion. 

Defendants,  trustees  of  A.,  an  insolvent  debtor,  pur- 
chased from  the  plaintiff,  lumber  sawed  by  him  at  a  mill 
which  had  been  occupied  by  A.,  and  in  consideration  there- 
of agreed  to  release  him  from  all  debts  due  by  him  to  A., 
and  to  pay  him  £120.  It  was  stipulated  in  the  agreement 
that  the  defendants  were  not  to  be  personally  chargeable 
for  the  payment  of  the  money^  but  that  the  lumber  alone 
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was  to  be  subject  to  the  payment  thereof.  Held^  that  the 
effect  of  this  clause  was  not  to  exonerate  the  defendants 
from  liability  if  they  improperly  appropriated  the  proceeds 
of  the  lumber  (as  in  paying  a  claim  for  rent  on  the  mill), 
but  to  limit  their  liability  to  the  true  net  proceeds  of  the 
lumber.     Nisbit  v.  McLean,  2  Kerr  665. 

3— Substituted  A^reemeiit— Position  of  parties  altered 
by— Defence  in  Action. 

K.,  who  held  a  quanity  of  logs  claimed  by  P.,  sold  them 
to  H.,  who  placed  the  money  in  the  hands  oi  defendant, 
both  parties  agreeing  that  if  not  replevied  by  P.  in  six  days 
it  was  to  be  paid  to  H. — P.  was  about  to  replevy,  but  before 
the  six  days  expired,  K.  agreed  with  him  to  submit  the 
matter  to  arbitration,  the  money  to  abide  the  event ;  but 
after  the  time  elapsed,  K.  refused  to  arbitrate,  and  claimed 
the  money  under  the  first  agreement.  Held,  In  an  action 
againt  defendant  on  the  first  agreemant  for  the  money, 
that  as  the  substituted  agreement  altered  the  position  of 
the  parties,  it  was  an  answer  to  the  action.  Keith  et  al., 
administratoi's,  v.  Skinner,  1  Han.  584. 

8— Compensatory  Aereement— Want  of  consideration 
No  loss  sustained— No  rig^tat  of  action— Fraud  on 
Croum* 

Plaintiff  and  defendant  being  licensed  by  the  Crown  to 
cut  timber  on  adjoining  tracts  of  land,  and  the  defendant 
having  by  mistake  cut  upon  the  plaintiff's  license,  they 
entered  into  an  agreement  whereby  the  defendant,  in  con- 
sideration of  the  timber  cut  by  him  on  the  plaintiff's  license, 
granted  and  made  over  to  the  plaintiff  all  his  (defendant's) 
interest  in  a  certain  part  of  the  ground  described  in  his 
license,  with  the  right  to  cut  and  carry  away  the  timber 
therefrom,  and  agreed  that  he  (defendant)  would  not  cut 
any  more  timber  on  the  ground  so  transferred  to  the  plain- 
tiff. Held,  1st.  That  as  the  timber  when  cut  by  the  de- 
fendant on  the  plaintiff's  license  remained  the  property  of 
the  Crown,  and  did  not  vest  in  the  plaintiff,  he  had  not 
sustained  any  loss  of  property  by  the  defendant's  act,  and 
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therefore  there  was  no  consideration  for  the  agreement. 
2nd.  That  without  the  assent  of  the  Crown,  the  agreement 
did  not  operate  as  an  assignment  of  any  right  to  the  pUin- 
tiff,  and  therefore  the  breach  of  it  gave  him  no  right  of 
action.  8rd.  That  the  effect  of  the  agreement  being  to  allow 
the  plaintiff  to  commit  a  wrong  on  the  Crown  it  was  illegal. 
Sharp  V.  McKeen,  2  Kerr  524. 

4— Sisnteg^  of  agreemeiit  delayedl— Ssbse^seat  sigBisf 
— BetrospectlTe  effect. 

Where  an  agreement  to  perform  work  has  been  reduced 
to  writing,  but  is  not  actually  signed  till  a  future  day,  there 
is  nothing  to  preyent  the  parties  from  binding  themselyea 
and  making  the  agreement  effective  from  the  day  it  was 
entered  into,  though  prior  to  the  signing  of  it.  Fennety  v. 
Simond^,  5  AU,  547. 

^--Constmctloii— lA»irs« 

A  contract  to  deliver  a  quantity  of  logs  does  not  neces- 
sarily mean  "merchantable  logs,"  according  to  1  Rev.  Stat. 
cap.  96,  but  may  mean  such  logs  as  are  actually  got  in  the 
part  of  the  country  where  the  parties  live,  and  in  constru- 
ing the  contract,  the  surrounding  circumstances,  and  the 
fact  that  merchantable  logs  could  not  be  got  in  that  part  of 
the  country,  may  be  taken  into  consideration.  Bollard  v. 
Potts,  6  AIL  443. 
^--DecUuration  on  such  eontract* 

It  is  not  necessary  in  declaring  on  such  a  contract  to 
describe  the  logs  otherwise  than  as  stated  in  the  agreement. 

The  declaration  set  oat  a  contract  to  deliver  logs  in  the 

defendant's  mill  pond ;  the  evidence  was  that  the  defendant 

owned  a  saw  mill  on  a  stream  below  where  the  logs  were 

cut  and  hauled,  and  that  he  told  the  plaintiff  to  "  drive  " 

the  logs  down.     Held,  That  the  contract  was  moved.     Ih. 

56  — Statvte  of  firatndfi  —  H'ot  available  after  delivery 
of  loss. 

After  delivery  of  the  logs  to  defendant  he  cannot  object 
in  an  action  for  breach  of  the  agreement,  in  not  paying  a 
sum  of  money  to  a  creditor  of  the  plaintiff,  in  consideration 
of  getting  the  logs,  that  the  contract  is  void  under  the 
tatute  of  frauds  not  being  in  writing.     Ih. 
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Impersonal  llability—Compaiiy  represented  to  be  in- 
corporated—Misrepresentation as  to  incorpora- 
tion. 

Plaintiff  entered  into  an  agreement  with  a  Society  by 
name,  to  do  certain  work :  the  Society  was  represented  by 
the  Committee  acting  on  its  behalf  to  be  incorporated,  and 
the  contract  was  under  seal,  represented  to  be  the  cor- 
porate seal  of  the  Society,  and  by  a  clause  in  the  contract 
it  was  proved  that  the  Committee  should  not  be  personally 
or  individually  liable  to  the  plaintiff.  It  appeared  after- 
wards that  the  Society  was  not  incorporated.  Heldy  That, 
as  there  was  no  Company  to  be  held  responsible  under  the 
contract,  the  members  of  the  Conmiittee  who  had  received 
the  benefit  of  the  plaintiff's  work  were  personally  liable ; 
that  the  clause  in  the  agreement  against  their  porsonal 
liability  was  only  intended  to  apply  where  there  was  an 
incorporated  company  liable  on  the  contract,  end  was  re- 
pugnant and  void  where  there  was  no  such  company  to 
whom  the  plaintiff  could  resort  for  payment.  Hodge  v.  Reid, 
Mich.  T.  1872. 

9— Statute  of  Frauds— Interest  in  Land. 

Where  the  respective  owners  of  adjoining  lands  agree 
by  parol  to  a  survey  and  marking  of  the  division  lines,  the 
Court  in  an  action  of  trespass,  qu.  CI. /regit,  by  one  against 
the  other,  Held,  That  such  argeement  was  not  within  the 
statute  of  frauds,  not  being  for  the  transfer  of  any  interest 
or  title  to  land.     Lawrence  v.  McDowaU.     Ber  283. 

9— Boundary  lines— Parol  agreement   as  to   bindings 
operation. 

When  a  division  line  is  in  dispute  between  parties,  and 
they  agree  to  establish  a  time,  and  do  so,  and  act  upon  it 
by  putting  up  their  fences,  and  by  severally  occupying  the 
land  on  each  side,  they  are  bound  by  their  agreement, 
whether  the  line  is  right  or  wrong,  and  cannot  repudiate  it, 
though  they  may  not  have  held  imder  it  for  a  period  of 
twenty  years,  so  as  to  gain  a  title  by  adverse  possession. 
Perry  v.  Patterson,  2  Pug.  367. 
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9-Eaienemt — M^emme — Statute  of  Frauds. 

An  agreement  for  the  use  of  driying  power  of  an  engine 
is  only  an  eaaement  which  cannot  be  created  by  parol,  and 
a  parol  agreement  would  be  determined  by  a  conveyance 
to  a  third  person    from  the  party  agreeing  to  give  the 

A  verbal  agreement  to  lease  premises  for  three  years 
from  a  future  time  is  void,  under  the  Statute  of  Frauds^ 
and  although  by  entry  and  payment  of  rent  to  the  Mort* 
gagpr  in  possession,  the  party  would  become  a  tenant  from 
year  as  to  him,  he  would  be  nothing  more  tban  a  tenant  at 
will  to  the  Mortgagee,  or  a  person  claiming  through  hinu 
Brewing  v.  Berryman,  2  Pug.  115. 
M— Third  party— Want  of  consideration. 

Plaintiff  sued  upon  the  following  instrument : — ''  12 
months  from  the  26th  June,  1878,  I  (defendant)  will  pay  J. 
C,  (plaintiff),  $90  for  D.  P.,  or  otherwise  settle  the  sum  of 
$90  for  him  on  a  note  that  he  says  he  gave  J.G.  for  $100.'* 
Held,  That  this  was  not  an  agreement  with  plaintiff  with  D. 
P.,  and  there  was  no  consideration  for  the  contract. 
Cochrane  v.  Care,  8  Pug,  224. 
U— Agreement.— Ayent—Anttaority-— Trover. 

In  trover  for  timber,  plaintiffs  claimed  under  an  agree- 
ment made  by  D.  of  the  one  part,  and  S.  (under  whom  the 
defendant  claimed)  of  the  other  part,  whereby  D.  granted 
license  to  8.  to  cut  timber  on  certain  land,  the  timber  to 
remain  the  property  of  the  grantor  till  the  stumpage  was 
paid.  The  agreement  was  signed  by  D.  "  for  the  proprie- 
tors," and  it  was  sworn  by  D.  that  the  plaintiffs  were  the 
proprietors  of  the  land,  and  that  he  acted  as  their  agent 
m  making  the  agreement.  Held^  Bitchie,  J.,  dubitante. 
let.  That  it  appeared  by  the  agreement  that  it  was  made 
by  D.  as  agent  for  the  proprietors  of  the  land,  and  that 
they  could  take  the  benefit  of  it. 

2nd.  That  if  the  agreement  was  made  between  the 

plaintiffs  and  8.,  the  defendant,  claiming  under  8.,  could 

not  dispute  that  the  plaintiffs  were  the  proprietors  of  the 

land.     Hersey  et  al  v.  Hatheivay,  6  All.  237. 
5 
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13— Parties  entitled  to  bring;  action— Interest. 

Where  the  words  of  an  agreement  are  joints  yet  if  the 
interest  be  several,  each  party  may  maintain  an  action, 
thus: — ^Where  the  defendant  guaranteed  " that  the  wages 
due  W.  E.  and  G.  N.  from  J.  E.  for  making  timber  shall  be 
satisfied  when  they  brought  the  timber  up/'  and  the  con- 
tract of  hiring  by  W.  E.  and  G.  N.  was  separate  and  dis- 
tinct. Held,  That  each  could  maintain  an  action  on  the 
guarantee.     Neville  v.  Joseph,  HU.  T.  1832. 

18— Biiritt  to  rescind  agreement. 

.  Where  a  number  of  persons  jointly  agree  with  another 
as  to  any  particular  matter,  the  agreement  can  only  be 
rescinded  by  the  consent  of  all.   Palmer  y.  Long,  Ber.  122. 

Agreement  in  nrritingfor  exciiange  of  land  accompan- 
ied by  possession— Operation 


See  Deed  V.  1.     Sutherland  v.  Walter. 


-To  sell  land— Reftisal  to  complete— liiability 


for  use  and  occupation. 

See  Use  and  Occupation,  1.    Parker  v.  England. 

-To  lease— Payment— Provision  lor  pnrciiase— 


Liiability  of  defendant. 

See    Landlord     and    Tenant  I.   8a.      McCaUmont  y. 
MuUiaU. 


-For  sale  and  conveyance  of  land— Possession 


under  agreement— Tenancy* 

See  Tenant  at  Will  6.     Doe  v.  Denny. 

To  purchase  land  from  owner— EflRect  of  writ- 


ing—Tenancy. 

See  Tenant  at  Will  2.     Doe  v.  Connaway. 

Respecting  stranded  vessel— I¥o  property  pa«< 


ing. 

See  Shipping  Law  7.     Brown  v.  Nickerson. 
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Svbse^pieBt  parol  agreement  to  4ee4. 

See  Deed  V.  8.    McKendrick  v.  Purdan. 

Tmstee  and  Cestui  que  trnst— Validity  of  agreement 
bet^reen. 

See  Equity.    BoUford  v.  Crane. 

Sreacli  of  Agreement—Unpaid  Instalnient— Damages 
—Cross  action. 

See  Damages. 

Action  before  expiration  of  credit. 

See  Action  at  Law  VII. 

Action  for  breacli  of  agreement  -^  When  remody  not 


See  Assumpsit  I.  1.    Lock  y.  Pur  don. 

ALTERATIOIV. 

1— In  deed— Materiality. 

Whether  an  alteration  in  a  deed  of  conveyance  of  the 
number  of  acres  sold  is  such  a  material  alteration  as  to  re- 
quire explanatory  evidence  before  deed  is  admitted  in  evi- 
dence. 

See  Moran  v.  Laird,  8  Kerr  408. 

Of  Writ— Statute  of  Limitations. 

See  Amendment  80.     See  also  Limitation  of  Actions  III, 
1,2. 

1i— Re-sealing  UTrit. 

An  alteration  made  in,  on  the  return  day  of  a  writ, 
though  before  it  is  returnable,  vitiates  it,  unless  it  is  re- 
sealed.     And^ewi  v.  MeKenzie,  1  AIL  264. 

^M"  Hlgiiiv^ay— Notice. 

See  Highways  11. 

Of  Note. 

See  Bills  and  Notes,  VI.  8.     Street  v.  Walsh, 
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AI.BERT  Minrmro  compant. 

See  Joint  Stock  CompaDy  15. 

ahibioijitt. 

Bonndary  Une. 

Se«  Crown  Grant  I.  6,  9. 

Policy  of  iiifturance— Description  of  irojWk!ge, 

See  InBurance  21. 

liansaaire  in  letter  ambisnous— Construction  ayainst 
nrriter. 

See  Accord  and  Satififaction  2.     Weldon  v.  Vaughan. 

Defendant  entitled  to  benefit  of  doubt   when  plain* 
tifl"  leaves  matter  in  doubt* 

See  Absconding  Debtor  17.      CvlUn  v.  Voss. 

Ambiguity  in  pleUdiUK^Construction  against  party 
pleading. 

I  See  Pleading  IV.  7. 

Statute  —  Construction    when    doubtful  —  Benefit    to 
mrhom  given. 

See  Mandamus  16. 

AI.1AS  FIERI  FACIAS. 

Sherift^s  [Sale  on— Original  writ  not|  necessary  to  be 
tl    proved. 

See  Sheriffs  Deed  6. 

;  ALIEIV. 

r=l[iabiUty  for  Tax. 

An  alien  resident  in  this  Province  is  liable  to  the  pay- 
ment of  an  exempt  tax  of  thirty  shillings  annually,  under 
the  Militia  Act  6  Geo.  lY,  cap.  18 :  and  not  merely  to  one 
payment  of  that  sum.     Watson  v.  Haley ^  1  Kerr  124. 

9— Tax,  wrhen  recoverable. 

The  alien  tax  imposed  by  the  Act  6  Geo.  lY,  cap.  18» 
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must  be  recovered  by  the  quarter  master  in  office  when  it 
is  incurred ;  therefore,  a  conviction  for  £3  for  alien  tax  for 
the  years  1845  and  1846,  on  the  prosecution  of  a  quarter 
master  appointed  in  1846,  not  being  severable,  is  bad. 
Brannen  v.  Dunn,  1  AIL  218* 

S — •flicer's  Betnni-— Evidence. 

The  return  made  by  a  captain  of  a  company  to  a  quar- 
ter master  of  militiay  according  to  the  Act  6  Geo.  IV,  cap. 
18,  stating  a  party  to  be  an  alien,  is  not  sufficient  evidence 
of  that  fact.     Brannen  v.  LeavUt,  1  AU.  220. 

4— ReeoveiTof  Jadgment  airainst,  for  tax— Evidence. 

The  recovery  of  a  judgment  against  a  party  for  his  tax 
as  an  alien,  on  the  prosecution  of  a  quarter  master  of 
militia,  without  shewing  that  it  has  been  paid,  is  not  suffi- 
cient evidence  of  his  being  an  alien,  in  a  prosecution  for  a 
subsequent  year's  tax.    Brennan  v.  fFiUiamt,  1  AU.  231. 


An  alien  cannot  discharge  himself  from  the  tax  imposed 
by  the  Act  6  Geo.  lY,  cap.  18,  by  shewing  that  he  had  en- 
rolled himself  and  served  in  the  militia  of  the  Province. 
Brennan  v.  WUUams,  1  Kerr  222. 

^— Mntnraliaatlon  of. 

The  certificate  required  by  the  Act  81,  Vic.  cap.,  66,  see. 
5,  must  be  both  filed  and  openly  read  in  Court  on  the  first 
day  of  the  term.    ExparU  Doe,  2.  P.  d  B.  802. 

See  Court  for  trial  of  matrimonial  causes. 

AlHElVDIIEEIfT. 

I.    PLSADnros. 
n.    WiuTs — ^Rbtubhs. 
nL     Bbcobds — ^BoLLs — ^Bail-pibox — ^BuiiBt. 

lY.      MlSGELLAHXOUS. 

I. 

PLEADnvas; 
^^anrant--8nlMtitviedfor  Sununons. 

See  ICalicious  Prosecution  5. 
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IVIsi  Prius  Record— Copy— Tarlance. 

See  New  Trial  III.  58. 

Amendment  at  Trial— Description  of  IVIili. 

See  Pleading  I.  24. 

Replevin  Bond— Statutory  form. 

See  Bond  18. 

After  Demurrer  BoofeLS  delivered- AUovt^ed. 

See  Pine  v.  McLachlan,  Ber,  81. 

1— Variance— Record— Description. 

On  the  trial  of  an  issue  on  nid  tiel  record,  a  variance 
between  the  record  produced  and  the  description  of  it  in 
tiie  declaration  and  replication  may  be  amended.  See 
Roberts  v.  Watson,  1  AU.  2. 

Declaration. 

Promissory  Note — doubt  whether  given  to  one  or  both 
defendants.     See  Pleading  I.  26. 

9— After  Judgment  on  Demurrer. 

Court  granted  leave  to  amend  the  declaration  where 
the  plea,  if  allowed  to  stand,  might  be  a  bar  to  the  whole 
cause  of  action — ^the  demurrer  having  likewise  arisen  out 
of  Acts  of  Assembly,  complex  and  difficult  in  construction. 
C<yy  V.  Barker,  1  AIL  29. 

8— After  second  Demurrer. 

After  judgment  on  a  second  demurrer  to  a  declaration 
on  an  administration  bond,  leave  was  given  to  make  a 
second  amendment ;  the  plaintiff's  counsel  stating  that  he 
had  been  misled  by  an  expression  of  the  Court  in  giving 
judgment  on  the  demurrer.     Sherlock  v.  McGee,  1  All.  486. 

4— Declaration— Indorsement  of  Bill. 

In  action  by  Survivors  of  Firm,  the  declaration  alleged 
the  bill  was  indorsed  to  Firm.     Held,  That  the  declaration 
might  be  amended  under  Act  7  Wm.  lY.  cap.  14,  sec.  7. 
See  Tarratt  v.  WUnwt,  1  All.  868. 
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9 — ^TremNis»— Error  in  eopjtaMjg  Declaratlom. 

Where  an  attorney's  clerk  in  copying  a  declaration  in 
trespass,  inserted  the  word  ''  whereas/'  in  consequence  of 
which  the  defendant  demurred,  and  the  plaintiff  being 
nnable  to  discover  any  error  in  the  draft  of  declaration, 
applied  to  the  defendant  to  be  allowed  to  inspect  the  copy 
served,  and  offered  to  pay  him  the  costs  of  amending,  if 
necessary,  which  the  defendant  refused  to  comply  with,  and 
on  argument  of  the  demurrer,  judgment  was  given  for  the 
defendant ;  the  plaintiff  was  allowed  to  amend  on  payment 
of  costs  up  to  the  time  of  the  demurrer — it  appearing  that 
the  draft  and  copy  of  declaration  filed  were  correct.  Wilson 
V.  Andrews,  1  All.  670. 

#— Trespass— Defendants  noC  aU  served  i¥ith  process- 
Striking  out  of  Nisi  Prius  Record  and  Dedara* 
tion^  name  of  defendant  not  served. 

In  trespass  for  assault  against  three  persons,  one  of 
them  was  not  served  with  process,  the  others  appeared  and 
pleaded,  and  a  verdict  was  found  against  them.  A  motion 
having  been  made  to  set  aside  the  verdict  and  Nisi  Prius 
record  on  the  ground  that  the  cause  was  not  at  issue  till 
the  other  defendant  was  before  the  Court,  the  plaintiff  was 
allowed  to  amend  by  striking  the  name  of  that  defendant 
out  of  the  Nisi  Prius  record  and  declaration,  and  the 
defendant's  rule  was  refused.    Ayre  v.  Main,  6  AU,  616. 

Y— Addlnii^  Counts— Refusal. 

In  an  action  against  the  registered  owner  of  a  vessel 
for  negligence  of  the  master,  whereby  the  cargo  was  de- 
tained, and  the  plaintiff  sustained  damage,  and  had  to  pay  a 
sum  of  money  to  get  possession  of  the  cargo,  a  verdict  was 
given  for  the  plaintiff.  On  motion  to  enter  a  non-suit  on 
the  ground  that  the  defendant,  as  registered  owner,  was 
not  liable,  the  Court  refused  to  amend  the  declaration  by 
adding  a  count  charging  him  with  being  the  agent  of  the 
of  the  master,  and  wrongfully  advising  him  to  detain  the 
cargo  unless  plaintiff  paid  him  $496,  and  alleging  that  the 
defendant  did  detain  the  cargo  till  such  money  was  paid» 


80  AMENDMENT. 


— ^the  object  of  such  amendment  being  to  retain  the  ver* 
diet  for  the  amount  bo  paid  to  defendant.  Newbtiry  y. 
Young,  1  Pug  148. 

S—StiilLlnv  oai  mame  of  one  of  defendants— Mot  skew- 
inff  prcdndlce. 

An  application  to  amend  at  Nisi  Prins  by  striking  out 
the  name  of  one  of  the  defendants  was  opposed  on  the 
ground  that  such  defendant  was  entitled  to  costs,  and  that 
the  other  defendant  was  entitled  to  shew  by  affidavit  that 
he  would  be  prejudiced  by  the  amendment.  The  Judge 
offered  to  receive  the  viva  voce  evidence  of  the  attorney  and 
the  other  defendant  on  these  points,  which  was  declined. 
Held,  That  the  amendment  was  properly  made,  without 
costs  to  the  defendant,  whose  name  was  struck  out.  Mor- 
row  V.  Hamilton,  Hil.  T.  1872. 

H— Variance  in  BTote— Jndire^s  decision  on  trial. 

In  an  action  on  a  promissory  note  alleged  to  be  pay* 
able  on  demand,  the  note  offered  in  evidence  was  payable 
twelve  months  after  date :  the  plaintiff  having  applied  to 
amend,  the  defendant  asked  for  time  till  the  next  day  to 
obtain  the  affidavit  of  the  real  defendant.  The  Judge  re- 
fused this,  but  offered  to  allow  the  defendant  about  half 
an  hour  for  the  purpose,  which  he  declined,  and  the  amend- 
ment was  accordingly  made.  The  Court  refused  to  inter- 
fere with  the  Judge's  decision, — ^it  appearing  that  there 
was  but  one  note  between  the  parties,  that  the  defendant 
had  seen  it  in  the  hands  of  the  plaintiff's  attorney  after  the 
action  was  brought,  and  had  promised  to  pay  it,  but  after- 
wards refused  to  do  so.  Minos  Insurance  Co.  v.  Rivera,  1 
P%ig.  168. 
lO—^ectment— Demise  expired. 

Where  the  demise  stated  in  a  declaration  of  ejectment 
had  expired,  the  Court  refused  after  a  delay  of  three  years, 
to  allow  the  plaintiff  to  amend  by  extending  the  demise, 
though  it  was  suggested  the  defendant  would  set  up  the 
statute  of  limitations  as  a  defence  to  a  new  action.  Doe 
V.  Todd,  1  AU.  601. 
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u ^Where  an  action  of  ejectment  was  commenced 

in  1849,  the  demise  in  the  declaration  being  for  seven  years, 
«nd  judgment  was  signed  in  that  year,  but  no  writ  of  pos* 
session  was  issued,  and  the  tenant  had  since  died ;  the 
Court  refused  to  enlarge  the  demise,  though  the  lessor  of  the 
plaintiff  swore  that  he  had  abstained  from  issuing  execu- 
tion at  the  request  of  the  tenant,  who  had  promised  to  pay 
the  costs  and  to  indemnify  the  lessor  of  the  plaintiff  against 
a  legacy  which  was  charged  on  the  land,  and  which  he  had 
been  obliged  to  pay  in  1864.  Doe  d,  Faul$  y.  JoneSy  Mich* 
T.  1866. 

19~Oeseriptfon— AbutUUft. 

In  trespass  quare  CI.  fregity  not  describing  the  close  by 
abuttals,  defendant  pleaded  libertim  tenementum,  and  proved 
title  to  a  close  within  the  parish  mentioned  in  the  declara- 
tion ;  the  plaintiff  was  allowed  to  amend,  setting  out  the 
close  by  abuttals,  the  defendant  refusing  to  swear  he 
would  be  prejudiced  thereby.  Deshrisay  v.  lAvingitone,  5 
AU.  240. 

IS—Spfidal  EntitUai[-<:;oiiiiiieiiceiiieiit  of  Action. 

In  an  action  on  a  promissory  note  dated  22nd  Aprils 
1864,  payable  twelve  months  after  date,  the  declaration 
was  entitled  of.  Easter  Term,  1866,  (the  first  day  of  which 
was  before  the  note  was  due,)  and  the  Judge  allowed  the 
record  to  be  amended  by  entitling  the  declaration  speciaUy 
of  a  day  subsequent  to  the  note .  becoming  due.  Held, 
(after  inspecting  the  writ  in  the  cause)  That  the  amend- 
ment was  properly  made.    Brown  v.  Foster^  6  AU.  408. 

14— CoasMeratton—AUesaUon— Proof. 

It  is  necessary  not  only  to  allege  the  actual  considera- 
tion, but  the  proof  must  correspond  with  the  allegation. 
In  this  case  the  plaintiff  alleged  that  the  consideration 
consisted  of  certain  standing  trees^  goods^  wa/res^  and  mer* 
<handige,  and  gtumpage ;  the  evidence  shewed  the  considera* 
tion  to  consist  of  stumpage  alone.  A  verdict  having  been 
taken  for  the  plaintiff,  subject  to  a  motion  for  a  nonsuit* 


82  AMENDMENT, 


the  Court  allowed  the  plaintiff  to  amend  on  payment  of  all 
costs,  and  made  the  rule  absolute  for  a  new  trial  instead 
of  a  nonsuit,  on  the  condition  of  the  payment  of  such  costs. 
Whitney  v.  Marks,  1  Kerr  179. 

1(1— £iitlilin§[  Declaraaon  In  the  Record— I^imitatioii 
of  Action— Insurance  Policy. 

By  one  of  the  conditions  of  a  policy  of  insurance  the 
non-commencement  of  an  action  within  a  year  after  the 
loss  was  declared  to  be  a  defence.  In  a  suit  on  the  policy 
this  objection  was  taken ;  it  appearing  by  the  Nisi  Priua 
record  that  the  action  was  commenced  after  the  year.  Ap- 
plication to  amend  the  entitling  of  the  declaration  in  the 
record  was  refused,  there  being  nothing  to  show  that  such 
amendment  would  make  the  record  correspond  with  the 
declaration  on  file.  Evidence  was  also  offered  to  shew  the 
time  of  commencing  the  action,  which  the  Judge  thought 
insufficient,  and  the  plaintiff  was  nonsuited.  Commercial 
Bank  v.  JEtna  Ins.  Co.     5  All  441. 

!• If  it  had  appeared  that  the  declaration  on  file 

was  entitled  of  a  term  within  the  year.  Semble — That  the 
Court  on  motion  for  a  new  trial  would  have  amended  the 
Nisi  Prius  record  to  correspond  with  it. — Ibid. 

IT— Plea— After  Demurrer. 

After  demurrer  is  argued  the  Court  will  allow  the  plea 
to  be  withdrawn  upon  payment  of  costs  of  demurrer* 
Strang  v.  Bell,  Ber.  287. 

Replication— 4>nil88lon  of  entry  of  former  proceed* 
ln§[s. 

See  Pleading  I.  7. 

Death— Su||[i:e8tlon  of. 

See  Summary  Action  4. 

1§— BUI  In  Equity  Pleadln§[»--Practlce. 

A  Court  of  Equity  has  an  inherent  power  to  amend 
the  pleadings  in  a  cause,  and  an  amendment  may  be  made 
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tx  parte;    ihoagh,  ordinarily,  notice   should   be    given. 
Wiggin9  v.  HmdrickSy  1  Pug.  160. 

In  a  foreclosnre  snit,  the  mortgage  was  particularly  set 
out  in  the  bill,  and  the  land  described  as  being  in  the 
Parish  of  E.  (according  to  the  mortgage):  the  bill  waa 
taken  pro  canfesso^  and  the  plaintiff  afterwards  discovering 
that  part  of  the  land  was  in  the  Parish  of  N.,  obtained  an 
ex  parte  order  to  amend  the  bill  in  the  description  of  the 
situation  of  the  land.  The  property  was  sold  under  the 
decree  in  February ;  the  defendant  knew  of  the  advertise- 
ment, and  was  present  at  the  sale ;  and  in  May  he  applied 
to  set  aside  the  proceedings  for  irregularity.  Held^  !• 
That  the  mortgage  having  been  particularly  set  out  in  the 
bill,  no  amendment  was  necessary.  2.  That  if  the  amend- 
ment was  necessary,  the  defendant  had  not  been  prejudiced 
by  it.  8.  That  if  an  amendment  made  ex  parte  was  irreg* 
ular,  the  defendant  should  have  applied  before  this  sale,  to 
set  aside  the  order,  and  had  waived  the  objection  by  his 
delay.     Ibid. 

The  Appellant  in  this  case  having  applied  for  costs,  the 
application  was  refused,  there  being  no  misconduct  shown 
on  the  part  of  the  respondent.     Ibid. 
M— Declaration. 

Where  the  declaration  did  not  allege  any  usage  to  carry 
deck  loads  in  the  trade  between  New  York  and  Saint  John, 
and  both  parties  gave  evidence  in  regard  to  such  usage, 
the  one  to  establish,  the  other  to  negative  any  such  usage^ 
it  was  held  that  an  objection  on  that  ground  taken  on  mo* 
tion  for  a  new  trial  was  made  too  late,  and  that  the  court 
might  allow  the  plaintiff  to  amend  the  declaration  or  add 
a  new  count.  Cameron  v.  DomviUe,  1  P  <£  B.  647. 
90— nUsnomer. 

A  Judge  at  niei  priue  has  power  to  order  the  name  of  a 
plaintiff  to  be  amended  under  section  168  of  0.  L.  P.  Act ; 
Copp  et  al.  V.  Read  et  alS  Pug.  527.  If  defendant  has  not 
been  deceived  and  knows  that  the  action  was  brought  by 
the  person  who  actually  sues,  amendment  in  such  case  not 
necessary,  Per  Wetmore.  J.    Ibid. 
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m— Plea. 

Where  a  party  sued  upon  a  policy  oi  Marine  Insurance 
and  the  declaration  alleged  damage  to  the  goods  insured 
and  abandonment  to  the  insurers,  and  acceptance  of  the 
Abandonment,  and  sale,  a  plea  stating  that  the  plaintiff  at 
the  time  of  effecting  the  insurance  falsely  misrepresented 
the  value  of  the  property^  without  averring  that  the  defen- 
dants were  not  aware  of  the  fraud  when  they  accepted 
the  abandonment,  and  tendered  back  the  proceeds  as  soon 
3A  they  became  aware  of  it,  was  held  bad.  Leave  was  given 
to  amend  the  plea  by  adding  that  the  defendants  did  not 
know  of  the  fraud,  when  they  accepted  the  abandonment. 
lAoyd  V.  Union  Insurance  Co.  2  Pug.  498. 

Application  to  amend  held  not  necessary  to  be  made  on 
<3ommon  motion  or  before  a  judge  at  Chambers.     Ibid. 

-99— ^ectment— Demise. 

An  application  to  amend  the  term  of  the  demise  stated 
in  a  declaration  in  ejectment,  so  as  to  enable  the  lessor  to 
issue  execution,  refused  after  the  lapse  of  16  years,  and 
iiiter  the  death  of  the  tenant.   Doe  d.  FauU  v.  Fen^  6AU.  828. 

-Objection  to  pleas  on  several  grounds— PlaintiflT  snc- 
eeedlng  on  one  only— Amendment  alloiw^ed  i¥itli- 
out  payment  of  costs* 

See  Pleading  II.  51.     Milner  v.  McKenzie. 

Declaration  amendable  as  to  description—Amend* 
ment  must  be  made  at  trial. 

See  Pleading  I.  24.     Holderness  v.  Welling. 

Pleadings  in  Equity— Amendments  in. 

See  Practise  in  Equity. 

Agreement  of  reference  at  nisi  prius. 

See  Arbitrationf  V.  6. 

Consent  rule— Lateness  of  Amendment. 

See  New  Trial  III.  54.;: 
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Application  to  add    plea   on  trial  in    replevin  —  No^ 
poiw^er  in  Jnd^e  to  comfiel  plaintiflrto  repljr. 

See  Bepleyin  12. 

II. 

WRITS— RETURNS. 

1— SilerilF-BetHm  on  writ. 

Where  the  Sheriff  had  under  an  execution  against  B.^ 
at  the  suit  of  A.,  levied  on  the  goods  of  C,  and  returned 
the  execution  satisfied,  but  C,  had  since  recovered  the 
amount  from  the  Sheriff,  who  was  indemnified  by  A.,  the 
Court  allowed  the  execution  to  be  taken  from  the  files  of 
the  Court,  in  order  that  the  Sheriff  might  amend  his  return^ 
A.  having  lost  the  [fruits  of  his  execution.  Ketchum  v. 
Oiberson,  1  Kerr  519. 

9— Sxeention  and  Jndsnient— Tariance. 

On  a  motion  to  set  aside  a  judgment  and  execution  on 
the  ground  {inter  aUa)  that  the  execution  differed  in  amount 
firom  the  judgment,  a  cross  application  to  amend  the  exe- 
cution was  granted  on  payment  of  costs.  LynoU  v.  Seely, 
1  AU.  85. 


An  application  to  amend  a  ca.  sa.  issued  sixteen  years 
ago,  by  inserting  a  testatum  clause,  will  not  be  granted  un- 
less the  writ  is  found  on  file,  or  some  record  of  it  is  pro- 
duced. Quaere.  Whether  such  an  amendment  would  be 
made  after  such  a  lapse  of  time,  and  after  the  defendant 
had  been  arrested  on  a  second  execution,  which  was  alsa 
irregular.  Brown  v.  ParteloWy  8  Kerr  824. 
4 — Snnunons—Deatii  of  one  defendant* 

Where  one  of  the  persons  named  as  defendant  in  a  suit 
had  died  before  summons  issued,  the  pleadings  were 
amended  by  striking  out  his  name,  and  answer  was  re*- 
sworn.     See  Byers  v.  Harrigan,  1  Han.  231. 

9— Writ  of  Inquiry. 

If  necessary  to  set  out  whole  declaration  in  writ — May 
be  amended.    See  Practice  X.  5. 
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m. 

Rboords — EoLLs — Bail-Piboe — Rule. 
1— Nisi  Prins  Record— ^ectment— No  issue. 

If  after  the  jury  are  sworn  in  an  action  of  ejectment,  it 
be  discovered  that  there  is  no  issue,  the  trespass  and  eject- 
ment being  charged  on  the  record  to  have  been  committed 
by  the  casual  ejector  instead  of  the  defendant ;  the  proper 
course  is  to  discharge  the  jury,  and  amend  the  record  at 
Chambers.    Doe  dem  Andrews  v.  Seelye,  8  Kerr  134. 

H— Judgment  RolL 

On  a  declaration  containing  five  counts,  there  was  a 
verdict  for  the  plaintiff  on  the  second,  and  no  notice  taken 
ci  the  others.  After  the  expiration  of  two  terms,  while  a 
motion  for  a  new  trial  was  pending,  the  plaintiff  entered 
up  judgment  on  the  verdict  without  any  continuances  :  the 
defendant  brought  a  writ  of  error,  assigning  as  grounds, 
the  absence  of  any  finding  by  the  jury  on  the  four  counts, 
and  the  want  of  continuances  on  the  roll.  The  Court  al- 
lowed the  plaintiff  to  amend  the  roll  by  an  entry  that  the 
jury  were  discharged  from  any  finding  on  the  other  four 
counts,  and  also  by  entering  continuances  from  the  return 
of  the  distringas  to  the  time  of  signing  judgment,  itfc- 
MiUan  v.  Ritchie,  2  AU.  469. 

9— Nunc  pro  tunc. 

Where  the  plaintiff's  attorney  had  accidentally  omitted 
to  insert  the  amount  of  damages  and  costs  in  the  judgment 
(roll,  but  issued  execution  for  the  amount,  the  Court  allow- 
ed the  roll  to  be  amended  nunc  pro  tunc ;  though  the  de- 
fendant (relying  upon  the  omission)  had  brought  an  action 
of  trespass  against  the  plaintiff  for  seizing  his  property 
tmder  the  execution.     Smith  v.  Sonea,  4  AU,  266. 

4— Judi^nent  Roll  and  Execution— Errors. 

Senible,  That  errors  in  the  judgment  roD  and  execution 
are  not  sufficient  to  invalidate  a  honafide  sale  made  by  the 
sheriff;  as  they  m-^y  amended.  Doe  v.  Donnelly,  8 
Kerrm, 
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If  a  declaration  contains  several  counts,  some  of  which 
are  bad,  and  a  general  verdict  is  entered  on  all  the  counts, 
the  postea  may  afterwards  be  amended  by  confining  the 
verdict  to  the  good  counts,  if  the  evidence  given  at  the  trial 
was  admissable  upon  them,  and  it  cannot  be  inferred  that 
any  of  the  evidence  or  any  part  of  the  damages  was  given 
distinctly  on  the  bad  count.    MUner  v.  Oilhert,  1  AU.  SI, 

^— Bail  Piece— Rii^t  to  amend. 

Where  the  defendants'  attorney  in  preparing  a  special 
bail  piece  by  mistake  omitted  one  of  the  initial  letters  of 
the  plaintiffs  name,  but  stated  the  name  correctly  in  the 
notice  of  bail,  and  proceedings  were  taken  against  the  bail, 
the  Court  refused  to  set  aside  the  recognizance  roll  on  ac- 
count of  the  variance  between  it  and  the  bail  piece,  and 
allowed  the  plaintiff  to  amend  the  bail  piece  by  inserting 
the  initial  letter,  on  payment  of  costs,  it  appearing  that  the 
bail  could  not  have  been  misled  by  the  mistake,  and  that 
no  injustice  would  be  done  by  the  amendment.  Estay  v. 
Broum,  2  AU.  527. 

Such  a  mistake  would  have  been  amendable  without  con- 
sent of  the  bail,  before  the  Act  14  Vic.  ch.  20.  A  bail 
piece  is  a  *' legal  proceeding,"  within  the  meaning  of  that 
Act.  Semble,  That  the  bail  would  have  been  liable  on  the 
recognizance,  without  amendment,  if  the  facts  had  been 
properly  suggested  in  the  recognizance  roll.    Ibid. 

7— Consent  Bale—Tenns  of  amendment. 

The  defendant  in  ejectment  entered  into  a  general  con- 
sent rule  ;  at  the  trial,  the  Judge  directed  a  verdict  for  the 
defendant  for  all  but  a  small  part  of  the  land  described, 
but  the  jury  did  not  agree,  and  after  the  trial,  the  defen- 
dant obtained  an  order  to  amend  the  consent  rule  by  strik- 
ing out  that  portion  of  the  land,  on  the  ground  that  it  was 
included  by  mistake.  Held^  That  as  the  plaintiff  was  en- 
titled to  a  verdict  for  that  part  of  the  land,  and  conse- 
quently to  the  general  costs  of  the  cause,  the  amendment 
could  only  be  made  on  payment  of  such  costs  by  the  defen- 
dant.   Doe  V.  Day.  S  AU.  440. 
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Defendant  entitled  to  verdict  on  merits  on  one  issue* 
Finding  for  defendant  on  an  issue  which  should  have  been 
found  for  plaintiff,  verdict  allowed  to  be  amended. 
See  Replevin,  5.  Baxter  v.  Johmton. 

Indictment— Amendiiiir- 

See  Criminal  Law,  II.  24.    Regina  v.  Flynn. 

IV. 

Miscellaneous. 

1— Alteration  of  Writ— Reftisal  to  amend. 

Where  the  plaintiff  altered  the  return  day  of  a  writ  from 
the  first  to  the  last  day  of  a  term,  in  consequence  of  which 
a  verdict  in  his  favour  was  set  aside,  the  Court  refused  an 
application  to  amend  the  writ  by  striking  out  the  alteration 
and  restoring  it  to  its  original  form,  though  the  plaintiff 
was  barred  by  the  statute  of  limitations  from  bringing  a 
fresh  action.     Barlow  v.  O'Donnell,  1  AU.  861. 

9— Promissory  Note— ReAisal  to  amend. 

The  declaration  in  the  first  and  second  counts  stated  a 
promissory  note  made  by  the  defendant  to  the  plaintiff 
Slst  March  1841,  for  £104,  and  in  the  thurd  and  fourth 
counts  a  note  dated  9th  July  1844,  of  a  similar  amount ; 
the  note  proved  was  a  joint  note,  made  by  the  defendant 
and  one  J.  F.  £.,  to  the  plaintiff,  dated  28th  February 
1842,  ;£104  17s.  Id.  Application  was  made  to  amende 
which  was  refused.  On  a  rule  to  set  aside  the  verdict: 
Held,  That  the  note  set  out  was  a  separate  note,  and  the 
note  proved  was  a  joint  note ;  that  if  the  note  had  been 
truly  set  out  the  defendant  would  have  had  a  right  to  plead 
in  abatement ;  and  therefore  the  Judge  was  right  in  refus- 
ing the  amendment,  and  the  variance  was  fatal.  McKeen 
V.  Eatabrooka,  8  Cerr  869. 

8— Judi^e  reftisinK  amendment. 

When  a  Judge  at  Nisi  Prius  refuses  an  amendment,  the 
Court  will  not  review  his  decision  unless  they  are  satisfied 
injustice  has  been  done  by  the  refusal.  McAllister  v.  Day,. 
4  AU.  87. 
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SembU,  That  an  amendment  which  would  introduce  a 
new  cause  of  action,  ought  not  to  be  allowed.    Ibid. 

4->Branie  of  Parisb— Tariance. 

A  variance  in  the  description  of  the  parish  in  an  action 
of  ejectment  may  be  amended  under  the  act  7  Wm.  lY,  cap. 
14,  after  the  counsel  has  addressed  the  iury,  and  the  Judge 
is  not  bound  to  receive  new  evidence  on  the  part  of  the 
defendant,  to  shew  that  the  parish  was  not  rightly  stated 
after  the  amendment.    Doe  v.  Pitt,  1  AU.  885. 

^—Addinir  name— Foreclosure  suit. 

Where  an  amendment  was  made  in  a  foreclosure  suit, 
by  adding  plaintiffs  after  the  filing  of  the  bill,  the  defendant 
was  allowed  a  month  to  answer  after  service  of  the  order  to 
amend,  and  a  copy  of  the  amended  bill.  WrightY.  Evanson, 
1  Han.  232. 

6— Amendments  mast  be  moved  for* 

The  Court  will  not  suggest  amendment  to  pleading,, 
which  counsel  have  not  asked  for,  although  by  agreement 
of  counsel  on  both  sides,  the  Court  to  be  at  liberty  to  allow 
pleadings  on  either  side  to  be  altered  to  meet  case.  Bangor 
Ins.  Co.  V.  McLeod,  2  P.  d'  B.  87. 

7— Order  for  Amendment — Costs. 

An  indulgence  granted  to  the  plaintiff  should  not  b& 
granted  at  the  expense  of  the  other  party.  Where  a  party 
on  the  trial  applied  for  leave  to  amend  his  declaration,  and 
the  application  was  granted  and  the  trial  put  off — the  costs 
to  abide  the  event  of  the  suit.  Held^  That  such  an  order 
was  improper,  that  the  costs  should  be  paid  by  the  party 
getting  the  amendment.     Smith  &  Oerow,  2  Pug.  425. 


-SvKii^stton   of  Amendments— Court  Mrill  not 


Suggest. 

See  Practise  XIV.  18.     Bangor  Inn.  Co.  v.  McLeod. 

lieave  griven   to  amend  Pleadings  —  Duty  of 


party  to  take  out  rule  and  serve  it. 

See  Practise  VIII.  20.     Patterson  v.  Patterson. 

A  mOTION. 

See  University  of  New  Brunswick. 
6 


90  ANCESTOR  AND  HEIR. 

ANCESTOR  AKD  HEIR. 

See  Coyenant. 

AWCHORAOE. 

See  By-Law. 

ANSWER  IN  EQUITY. 

See  Equity. 

APPEAIi. 

See  Privy  Council.    See  Supreme  Court  in  Equity. 

Entry  of  Appeal. 

See  Practise  V.  8. 

Certiorari— Appeal  Lyini:. 

See  Certiorari,  I.  6-6. 

Judi:e^s  order  Oranting^  I^eave  to  appeal  to  Privy  Conn- 
cil— FinaUty  of; 

See  Practise  V.  6.  a.  DomviUe  t.  Keevan, 

1— From  Judi^e  in  Equity. 

The  Supreme  Court  has  jurisdiction  to  hear  an  appeal 
from  the  decision  of  a  Judge  in  Equity,  though  notice  of  the 
grounds  of  appeal  has  not  been  served  on  the  Judge  as  di- 
rected by  the  Act  17  Vic.  cap.  18,  sec.  88.  McDade  v. 
Peters,  Mieh.  T.  1871. 

li'From  Probate  Conrt. 

Appeals  from  the  decision  of  the  Probate  Courts  must 
be  made  to  the  Supreme  Court,  and  not  to  one  Judge  sit- 
ting in  Equity.     Ex  parte  Roach,  Mich.  T.  1871. 

8— Costs. 

When  a  Judge  declines  to  hear  such  an  appeal  for  want 
of  jurisdiction,  he  has  no  power  to  give  costs  to  a  party  ap- 
pearing to  oppose  the  appeal.    Ibid. 

4  -Oranting:  flirtiier  time. 

When  in  consequence  of  an  appeal  having  been  made  to 
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tiie  irrong  tribunal,  the  time  for  appealing  allowed  by  1 
Bey.  Stat.  cap.  186,  sec.  46,  had  expired;  the  Court 
granted  farther  time  on  filing  a  proper  bond  for  costs,  and 
on  paying  the  opposite  party  the  costs  of  applying  to  set 
aside  the  appeal.    Ex  parte  Roach,  HU.  T.  1872. 

•^— Cause  depending^  on  credibility  of  \¥itne9ses  heard 
before  Judge— Finality. 

When  a  cause  was  heard  viva  voce  before  a  Judge  in 
Equity,  and  depended  altogether  upon  the  credibility  of 
the  respective  witnesses,  the  Court  refused  to  hear  an  ap- 
peal from  the  Judge's  decision.  Smith  v.  Armstrong,  East. 
T.  1872. 

4^— I^eeree— Variation  or  reversal  of— Subsequent  pro- 
ceedings 

If  a  decree  or  order  of  a  Judge  in  Equity  is  reyersed  or 
Taried  by  the  Court  of  Appeal,  any  subsequent  proceedings 
in  the  cause  take  place  in  the  Court  below.  McLeod  v« 
Thomas,  East.  T.  1871. 

Y— Flung:  Boud^Ijeave  to  appeal— Conditions. 

A  Judge  in  Equity  refused  to  hear  an  appeal  from  the 
Probate  Court  on  the  ground  that  he  had  no  jurisdiction, 
that  the  appeal  should  have  been  made  to  the  Supreme 
Court.  Application  was  then  made  to  the  Supreme  Court 
within  six  months  after  the  decision  in  the  Probate  Cour  t, 
and  leave  given  to  appeal,  on  which  the  appellant  filed  a 
bond  for  costs.  On  application  to  set  aside  the  order  for 
leave  to  appeal,  on  the  ground  that  the  affidavits  on  which 
it  was  obtained,  were  improperly  entitled,  and  that  the 
bond  was  not  in  the  form  required  by  the  1  Bev.  Stat.  cap. 
136,  sec.  46,  the  appeal  was  ordered  to  be  heard  on  the  ap- 
pellant filing  a  bond  conditioned  to  pay  such  costs  as  tlie 
Supreme  Court  should  adjudge,  and  cm  payment  of  tlie 
costs  of  the  application,  though  more  than  six  months  had 
elapsed  since  the  decision  of  the  Judge  of  Probates.  Ex 
pi,rte  Stockton,  1  Pug.  142. 

S— County  Court— Interlocutory  Order. 

Qiuere,  Whether  there  is  any  appeal  to  the   Supreme 
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Court  under  the  Act  80  Vic.  cap.  10,  from  an  interlocutory 
order  of  a  Judge  of  a  County  Court ;  but  an  order  absolute- 
ly to  stay  the  proceedings  in  a  suit,  is  a  final  decision,  and 
may  be  appealed  from.    Hannington  v.  Stewart,  1  Piig.  242* 

9— Opinion  of  Judge. 

An  Appeal  does  not  lie  from  an  opinion  of  a  Judge  in 
Equity,  there  being  no  order  or  decree.  Hodge  v.  Reid,  2 
Pug.  26. 

l<^— County  Court— Order  of  Jndnfe— Practice. 

Where  defendant  appealed  from  a  decision  of  a  County 
Court  Judge,  and  an  order  was  made  staying  proceedings 
till  judgment  was  given  on  the  appeal,  and  the  Judge  sub- 
sequently rescinded  that  order  and  gave  the  plaintiff  leave 
to  proceed,  which  he  accordingly  did,  and  signed  judgment,, 
the  defendant's  attorney  attending  without  objection  the 
t  ixation  of  costs.  Held,  That  the  defendant  was  bound  by 
the  order  of  the  Judge  of  the  County  Court,  and  could  not^ 
after  such  order  was  made,  proceed  to  have  the  appeal 
heard.     Fletcher  v.  Besnard,  3  Png.  650. 

lf->InsolFent  Act  of  1969. 

A  party  appealing  from  the  decision  of  a  Judge  of  the 
County  Court,  under  sec.  88  of  Insolvent  Act  of  1869,  i& 
b(mnd  to  shew  that  all  the  necessary  preliminary  steps  have 
been  taken.     Hamilton  v.  Burgeois,  8  Pug.  232. 

14— JXEi«»Joindcr. 

An  objection  that  a  party  was  improperly  joined  as  co 
plaintiff  in  a  suit  in  Equity,  cannot  be  raised  as  a  ground 
of  appeal  from  the  decision  of  the  Judge  below  at  the  hear- 
ing of  the  cause,  but  must  be  disposed  of  under  the  17  and 
18  Vic,  cap.  18.,  sub  cap.  2.,  sec.  24,  ^Consol.  Stat,  cap^ 
49,  sec.  50.)  Jones  lO  Wife  v.  Calkin.  3  Pa^fj.  356. 
1 3— <lncstionft  of  Fact— Judgement  of  Court  beloiv  on. 

Where  the  judge  of  the  Court  below,  whose  judgment  is 
appealed  from,  hjis  had  the  witnesses  before  him,  and  heard 
their  testimony,  an  appellate  tribunal  will  never  interfere 
A'ith  his  decision  upon  a  question  of  fact,  unless  for  an  error 
ia  it  which  is  overwhelming.     Ibid, 
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14— Judife^s  Order  for  Costs. 

Quare. — ^Whether  an  order  for  costs  made  by  a  Judge 
of  a  Connty  Court,  is  the  subject  of  an  appeal  under  the 
words,  "the  decision  of  the  Judge  upon  any  point  of  law/* 
in  the  24th  section  of  the  Act,  80  Vic,  cap.  10.  Little  v. 
Caie,  8  Pug.  886. 

In  appeal  from  County  Courts,  only  such  papers  as  are 
necessary  for  the  decision  of  the  case  should  be  returned. 
Ibid. 

15— CommoD  School  Act— Appeal  to  luspector. 

T?here  the  proceedings  of  a  school  meeting  are  void 
and  are  a  nullity,  as  in  the  case  of  a  meeting  held  at  other 
time  than  directed  by  the  Common  Schools  Act,  1871, 
(Con.  Stat.  cap.  65,  sec.  91)  the  Inspector  cannot  en- 
tertain an  jxppeal,  the  proceedings  not  being  held  under 
the  Act,  otherwise  if  proceedings  were  merjsly  irregular ; 
but  meeting  properly  held.  Price  v.  Erb  et  at.,  1  P.  dt  B* 
708. 

16-8  3  vera!  Oronnds  of  Appeal* 

A  County  Coaut  .Judge  improperly  set  aside  an  inquisi- 
tion on  the  ground  of  the  Jury  being  seven  instead  of  five, 
witho.it  determining  the  other  grounds  of  objection  which 

were  raised  on  appeal:  this  judgment  was  reversed  with- 
out the  Court  considering  the  other  grounds.  Gregonj  v. 
MeQiuide,  3  Pag.  1. 

17  On  appeal  from  an  order  of  a  County  Court 

1 

Judge  refusing  a  rule  for  a  new  trial  on  the  ground  of  the 
verdict  being  contrary  to  evidence,  the  court  will  not  inter- 
fere with  the  finding  of  the  Court  below.  Hilland  v,  Hanim, 
1  P.<6  B.,  289. 

IS— Certifying  Pleadins8« 

On  an  appeal  from  County  Court,  the  Judge  should 
certify  a  copy  of  pleadings.  Mclntyre  v.  McMonagle,  2 
Pug.  466. 

l^^Time  for  Appeal— County  Court.  I 

No  preliminary  order  having  been  made  to  stay  proceed- 
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ings  in  suit  in  order  to  enable  defendant  to  perfect  liia 
appeal,  nor  bond  filed,  until  after  twenty  days  after  decis* 
ion  of  Judge,  the  plaintiff  might  have  signed  judgment, 
but  as  he  did  not  do  so  it  was  held  that  there  was  nothing 
in  the  Acts  80  Vic.  cap.  10.  and  88  Vic.  cap.  20,  to  pre- 
Tent  the  defendant  from  appealing  after  expiration  of  twenty 
days  from  time  of  Judge's  decision,  the  Judge  having  after 
the  filing  of  bond,  made  an  order  staying  proceedings  till 
judgment  should  be  given  on  appeal.  Currier  v.  Crosby,  ft 
Pug.  610. 
90— Hearing  of  Appeal— Discretion  of  Court  as  to. 

The  Supreme  Court  has  no  discretion  to  refuse  to  hear 
appeal  in  Crown  case  reserved  from  County  Court,  because 
the  defendant  has  left  the  Country,  and^is  not  under  recog- 
nizance to  appear  to  receive  sentence.  When  the  case  ia 
sent  up,  it  is  the  duty  of  Court  to  hear  it.  Regina  v.  Wright, 
IP.dt  J5..  868. 
91— Reflmdlng  deposit  money. 

Where  on  appeal  the  defendant  paid  money  into  Court 
and  then  abandoned  his  appeal,  the  court  directed  the 
money  to  be  paid  out  to  the  plaintiff.  New  Bruns,  Rwy.  Co. 
V.  Murray,  2  P.  &  B.,  412. 

County  Court  Judi:e  —  Order  under  Insolvent  Act  or 
1969. 

An  appeal  lies  to  Supreme  Court  from  order  of  County 
Court  Judge.  See  Insolvent  Act  of  1869.  Skinner,  dkc, 
V.  McLeod,  dc,  2  Pug.  181. 

Necessity  of  sbewlni:  that  all  Preliminary  steps  have 
been  taken. 

See  Insolvent  Act  of  1869.     26  Hamilton  v.  Burgeois. 

EqnUy— Order  made  by  Jud§fe— UTtaen  Appeal  should 
be  made'Jfirom. 

See  Insolvent  Act  of  1869.     9  McLeod  v.  Wright. 
Party  electing^  tribunal  bound  by  Its  decision. 

See  Certiorari  12,  Ex  parte  Richards. 

Vnlverslty  |of  New  Brunsirick— Appeal  to  Oovemor 
firom  Acts  of  Senate. 

See  University  of  iV^.  B. 
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APPEARANCE. 
on»— I^efect  Im,  cured  by  appeamnce. 

See  Justices  of  the  Peace,  IV.  17. 
Tolntary  dispensing:  n^tb  time. 

See  Pleading  I.  87. 
Filfng  Plea  before  appearance* 

See  Smnmary  Action  2. 

Entering  Special  BaiL 

Entering  special  bail  and  giving  a  notice  thereof  signed 
**  Attorney  for  defendant/'  is  a  sufficient  appearance,  with- 
out adding  express  words  of  appearance.  Fleming  t.  Shaw, 
C.  Jft.  117. 

Appearance  to  UTrit. 

See  County  Court  12,  Curry  y.  Laweon. 
Pnblicatlon  in  Oazette  for  Appearance. 

Where  writ  cannot  be  served  personally,  and  an  order  is 
made  for  service  by  publication  in  Gtizette  for  one  week,  it 
seems  that  the  defendant  has  that  week  during  which  he 
may  appear.    CoJwell  v.  Robertson^  1  P.  <t  B.  481. 

APPOINTMENT  OF  OFFIC!EB. 
1—Harbonr  Master— Holding  over    Recovery  of  Fees. 

Where  the  Justices  of  the  Peace  at  the  General  Sessions 
had  always  appointed  the  harbour  master  annually,  includ- 
ing him  in  the  annual  list  of  the  parish  officers,  and  had 
from  time  to  time  made  change  in  the  list  as  regarded  the 
office,  there  being  no  other  minute  or  warrant  of  the  ap- 
pointment than  the  list  entered  on  the  Court  minutes. 
Held,  That  the  plaintiff,  who  was  so  appointed,  could  not 
bold  over  after  the  year  against  the  defendant,  appointed 
in  his  place,  nor  recover  from  him  the  fees  of  office  received 
by  the  defendant  while  acting  in  the  office  under  his  ap- 
pointment: the  plaintiff's  appointment  was  either  not 
valid  at  all,  or  expired  at  the  termination  of  his  year  and 
the  appointment  of  his  successor.  Stewart  v.  McDonald^  1 
Kerr  62. 
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9— Cominlssloners  of  Se\¥erai:e. 

By  the  Act  18  Vic.  cap.  38,  the  Common  Council  of  St. 
John  is  authorized  and  empowered  to  appoint,  and  also  **  to 
remove  and  re-appoint  from  time  to  time,  as  may  be  ex- 
pedient," two  Commissioners  of  Sewerage  and  Water  Sup- 
ply. Held,  That  the  appointment  was  during  the  pleasure 
of  the  Common  Council,  and  that  they  were  the  proper 
judges  whether  it  was  *'  expedient  "  to  remove  the  Commis- 
sioners.   Ex  imrte  Sears,  6  AIL  225. 

3— Paiisb  Officer— Sessions  -Eiciirality^  of  Ifleetinnf 

A.  was,  at  a  parish  meeting,  appointed  to  the  office  of 
collector  of  rates  for  the  parish  of  W.,  and  a  list  containing; 
his  name  with  a  number  of  other  parish  officers  was  duly 
certified  and  attested,  and  forwarded  to  the  clerk  of  the 
peace.  On  the  list  being  laid  before  the  sessions,  a  resolu- 
tion was  passed  reciting  that,  whereas  a  sufficient  number 
of  collectors  had  not  been  elected  for  W.  (and  several  other 
parishes  named),  resolved  that  additional  collectors  be  ap- 
pointed, and  E.  was  appointed  an  additional  collector  for 
the  parish  of  W.  On  application  for  certiorari,  contradict- 
ory affidavits  were  read,  those  in  support  of  the  applica- 
tion stating  that  A's  election  was  confirmed^  while  those 
read  on  shewing  cause  stated  that  the  sessions,  instead  of 
confirming  the  election  in  the  usual  way,  appointed  the 
same  persons  to  the  same  offices,  adding  K.  to  the  list.  It 
was  also  shewn  that  neither  the  chairman  of  the  parish 
meeting,  nor  the  persons  who  had  elected  A.  had  paid  their 
iaxes. 

Held  (per  Allen,  C.  J.,  and  Weldon,  J.)  that  by  the  re- 
turn of  the  chairman,  A.  was  collector  de  facto,  and  while 
his  election  stood,  the  sessions  had  no  power  to  appoint 
another  collector,  the  office  being  full.  But  per  Fisher  and 
Wetmore,  J.  J.,  that  the  obligation  of  the  sessions  to  con- 
firm the  election  depended  altogether  upon  the  legality  of 
the  parish  meeting,  and  that  they  have  the  power  to  en- 
quire into  this  when  the  list  is  laid  before  them.  Ex  parte 
Renaud,  3  Pvg,  175. 
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Fees  to  <Ml€ers  appoioted  to  enforce  regulations* 

See  Stafcnte  2,  Dickie  y.  Lawson, 

IBe^nest    to   appoint    Appraisers— Necessity  of— Cov- 
enant to  Appraise*  -Infant  Heir* 

See  Covenant  18. 

4ppointnient— UTitiiont  limitation,  is  an  appointment 
for  life. 

JopUn  V.  Davidson,  Ber.  808. 
Under  Medical  Act. 


See  Pleading  I.  56.     Patterson  v.  Harding. 
Of  Directors  of  Banl£* 


See  Bank. 

Of  Tainators* 


See  Landlord  and  Tenant. 


Of  Appraisers* 

See  Landlord  and  Tenant. 
See  Covenant. 

APPORTIONMEATT  OF  BAIHAOES. 
Trespass  on  tivo  lots— Claim— Verdict  Oeneral. 

See  Trespass  IV.,  6  White  v.  Smith. 

APPRAISERS. 

Necessity  of  request  to  appoint* 

See  Covenant,  Woods  v.  Peters. 

Appointing:  of. 

See  Landlord  and  Tenant,  V.  2. 

APPRENTICE. 
Infant— Conviction. 

A    conviction   of  an  indented  apprentice  for  making 
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brooms  contrary  to  an  agreement  contained  in  an  inden- 
ture which  he  executed  while  an  infant,  is  bad.  Regina  v* 
Haws,  1  AU.  100. 

The  provisions  of  the  Rev.  Stat.  cap.  184,  sec.  6,  apply 
to  aU  indentures,  whether  the  apprentice  is  above  or  under 
fourteen  years  of  age,  and  unless  the  requisites  of  that  sec- 
tion are  complied  with,  the  apprentice  is  not  liable  to  im- 
prisonment by  Justices  under  the  16th  section  of  the  Act*. 
HarriB  v.  Roulston,  Trin.  1  Piy.  171. 

APPROPRIATION  OF  PAYMENT. 

Dealings  wltli  Old  and  New  Finn— Bemittances— Ap- 
plication of. 

Defendant  being  indebted  to  a  firm,  of  which  one  of  the 
plaintiffs  was  a  member,  after  the  transfer  of  the  debts  and 
business  of  that  firm  to  the  plaintiffs,  continued  to  deal 
with  and  make  remittances  to  the  new  firm,  with  a  know-^ 
ledge  of  the  transfer.  Heldy  That  the  jury  were  warranted 
in  finding  that  the  remittances  were  intended  to  be,  and 
were  properly  applied  by  the  plaintiffs,  to  pay  the  debts  due 
the  old  firm.    Esson  v.  Dunn,  6  AU.  417. 

l¥ant  of  PriTity. 

See  Bills  and  Notes  Y.  20. 

Sct-oflT. 

See  Bills  and  Notes  V.  17. 

Application  by  lair— Set-oil  and  payment— Rii^ht  of  de* 
lendant  to  shoir  appropriation  on  cross  examina^ 
tion  of  uritneftses. 

See  Evidence  VIII.  7. 

UTork  and  Ijabonr— Agreement  to  appropriate  towards 
rent* 

See  Assumpsit  III.  20,  40,  54. 

money  Appropriated. 

See  Assumpsit  III.  86,  and  Bills  and  Notes  Y.  17. 
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APPROPRIATIOHr.  OF  PROPERTY. 

See  Contract  25. 

APPURTENANCES. 

See  Crown  Grant. 

I. 

'ARBITRATION  AND  A1¥ARD. 

I.   SXTBMIBBION  AND  REFERENCE. 

n.  Rbtocation. 
in.  Mattbbs  Yitutino  Award. 
IV.  Setting  Aside  Award. 
V.  Miscellaneous. 

submission  and  reference. 


1 ^A  submission  to  arbitration  allowed  to  be  made 

a  rule  of  the  Supreme  Court  under  the  Act  of  Parliament  9 
and  10 Wm. III. cap.  16.  Doe  dent.  AUenY.Murray,2KerrS69  • 

% ^Must  be  made  a  rule  of  Court  before  moving  to 

set  aside  award.    Nugent  t.  Barron,  2  AU.  621. 

S— Eslargins  Time. 

When  the  time  for  making  an  award  is  enlarged  by  mutual 
deed  of  the  parties,  the  effect  will  be  the  same  as  if  the 
enlarged  time  had  been  that  originally  inserted  in  the  sub* 
mission.     See  Ferguson  t.  Munro,  2  Kerr  660. 

II. 

RETOCATION. 

1— Joint  Submission— Forfeiture  of  Bond— Damages. 

One  of  two  persons  on  the  same  side  may  revoke  a  joint 
submission  to  arbitration :  and  such  revocation  will  be  a 
forfeiture  of  a  joint  and  several  bond  by  both,  conditioned 
to  stand  to,  obey  and  perform  the  award.  Hatlieway  v.. 
CUf,  2  AU.  267. 

When  arbitrators,  after  a  revocation,  make  an  award 
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which  is  unimpeached,  the  amoant  awarded  is  a  proper 
measure  of  damages  in  an  action  on  the  arbitration  bond. 
Ibid, 

"S— :^ofice  to  ArMtrators  ootto  proceed— Party  desirous 
to  reiroke— Practice* 

On  a  reference  under  a  rule  of  Court,  notice  given  by 
one  of  the  parties  to  the  arbitrators  not  to  proceed,  cannot, 
since  the  Act  7  Wm.  IV.,  cap.  14.  sec.  27,  affect  the  validity 
of  the  award.  If  either  party  be  desirous  of  revoking  the 
submission,  he  should  apply  to  a  Judge.  Lloyd  v.  Hoskingf 
1  Kerr  132. 

See  Infra  V. 

III. 

MATTERS    VITIATING   AWARD. 

1— .Matters  not  included  in   Submis^iion— Pleading:  in 
Bar. 

To  debt  on  a  bond  conditioned  to  perform  an  award,  it 
is  a  good  plea  in  bar,  that  park  of  one  entire  sum  awcirded 
by  the  arbitrators,  arose  out  of  a  matter  not  included  in  the 
submission.     II ill  v.  Coijy  1  Kerr  187. 

^— Want  of  Notice. 

Where  a  question  upon  a  disputed  boundary  was  left  to 
reference,  and  the  arbitrators  informed  the  parties  that  they 
would  emj^loy  a  surveyor  to  make  a  survey  of  the  land, 
which  they  were  empowered  to  do  under  the  terms  of  the 
submission,  before  they  made  their  award ;  but  they  never- 
theless proceeded  to  make  their  award  without  any  such 
«urvey,  and  without  any  notice  that  they  had  changed  their 
intention  ;  the  Court  set  aside  their  award.  Doe.  dem.  Allen 
T.  Murray y  2  Kerr  439. 

a— Award  by  two  iviitaout  notice  to  tiilrd. 

Where  a  cause  is  referred  to  three  arbitrators  whose 
award,  or  that  of  any  two  of  whom  is  to  be  final,  two  of 
these  cannot  proceed  to  make  an  award  without  giving 
notice  to  the  third.  Raymond  and  another  v-  Lake, 
Ber.  116. 
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4— Uncertainty. 

An  award  directing  "  security  to  be  given  on  a  certain 
part  of  the  property  of  A.  B."  without  stating  what  part,  is 
void  for  uncertainty.     Burgoyne  v.  Burgoyne^  C.  MS.  120. 

^—Interest— Partiality. 

The  Court  will  not  disturb  an  award  made  under  a  rule 
of  reference,  on  the  grounds  of  interest  and  partiality  in  the 
arbitrators,  unless  the  interest  or  partiality  is  very  clearly 
ahewn ;  especially  (per  Parker,  J.)  where  a  party  after  dis- 
covering this  had  an  opportunity  of  applying  to  a  Judge  to 
revoke  the  submission,  of  which  he  has  not  availed  himself • 
Lloyd  V.  Hoskins,  1  Kerr  132. 

Airennent— Condition— Indenture. 

See  Pleading  I.  10. 
^— Amonnt  exceeding:  Penalty. 

An  award  is  not  invalid  because  the  amount  awarded 
exceeds  the  penalty  of  the  arbitration  bond ;  neither  will 
the  recovery  be  limited  to  that  penalty  in  an  action  on  the 
award  which  proceeds  on  the  mutual  submission  of  the 
parties.     See  Fergiison  v.  MunrOy  2  Kerr  660. 

Y— Arbitrators  Awardingr  distribution  of  cost— No  provi- 
sion in  Agreement  fdr  awarding:  costs. 

An  agreement  to  refer  matters  in  difference  between  the 
parties  to  Arbitration,  made  no  provision  respecting  the 
costs  of  the  reference.  An  award  was  made  stating  that 
the  Arbitrator  found  for  plaintiff  the  sum  of  $200  to  be 
paid  to  him  by  defendant,  plaintiff  and  defendant  each  pay* 
ing  their  own  costs.  Held,  That  as  the  clause  that  each 
party  should  pay  his  own  costs,  did  not  alter  the  legal 
effect  of  the  submission,  it  did  not  vitiate  the  award* 
Savage  v.  Stevenson,  i  P.  d  B.  150. 

8— Award  not  folloiring  submission* 

By  agreement  of  referenct?  between  partners,  the  Arbi- 
trators were  to  award  as  to  the  division  of  the  partnership 
property,  part  of  which  was  real  estate,  and  all  matters  in 
dispute  relative  to  the  dissolution.     The  Arbitrators  merely 
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awarded  that  the  defendant  should  pay  the  plaintiff  a  sum 
of  money.  Held,  bad  because  it  did  not  decide  as  to  the 
division  of  the  partnership  property.  Atkinson  v.  Potts, 
^  AU.  262. 

IV. 

SETTING  ASIDE  AWAKD. 

t— Irreipularity  of  Proceedings. 

Where  ^he  proceedings  of  arbitrators  had  not  been 
strictly  regular,  and  the  consequences  of  sustaining  the 
a^ward  would  be  mere  serious  than  those  of  setting  it  aside, 
the  Court  set  it  aside,  though  the  aj£davits  were  contradict- 
ory,— it  being  doubtful  whether  the  fparty  had  received 
notice  of  a  meeting.    Brown  v.  Oumer,  2  AU.  124. 

It  is  necessary  to  give  notice  of  an  adjourned  meeting, 
where  the  parties  are  not  present  at  the  adjournment. 
<jiuere,  Whether  notice  of  a  meeting  to  the  counsel  in  a  cause 
which  is  referred,  is  notice  to  the  party  ?    Ibid. 

H-^HTam  of  Notice— Jllntnality. 

The  defendant  having  cut  lumber  on  the  plaintiff's  land, 
iigreed  in  writing  to  pay  him  such  sum  as  two  arbitrators 
should  decide — it  being  understood  at  the  time,  that  the 
plaintiff  was  to  show  the  bounds  of  his  land.  The  plaintiff 
afterwards  without  notice  to  the  defendant,  pointed  out  his 
boundaries  to  the  arbitrators,  who  awarded  a  certain  sum 
due  him.  Held,  That  the  award  was  bad  for  the  want  of 
the  notice.     Therriau  v.  Theniau;  4  AU.  48. 

QMcere,  Whether  the  agreement  to  refer,  being  signed  by 
the  defendant  only,  was  not  bad  for  want  of  mutuality  ? 
Ibid. 

3— Not  signing^  within  Time. 

Under  a  submission  at  Nisi  Prius  to  the  award  of  A.  B. 
and  G.  or  any  two  of  them,  they  agreed  upon  an  award, 
and  it  was  drawn  up,  signed  by  A.  and  B.  and  delivered  to 
C  to  be  signed  by  him  and  handed  to  the  parties ;  C.  die* 
4X)vered  a  mistake  to  which  A.  and  B.  consenting,  the  award 
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was  corrected  and  signed  by  all  three,  but  not  within  the 
time  limited.  The  Gonrt  refused  to  give  effect  to  either, 
Wilson  V.  Kerr  aud  Campbell,  Ber.  280. 

4— Arbitrators  exceeding  po\¥er. 

An  award  made  under  a  rule  of  reference,  set  aside  on 
account  of  arbitrators  exceeding  their  power.  See  Camp- 
bell  V.  WiUon,  Ber.  104. 

5— UlalUiii:  airard  io  tevor  of  defendant  under  rule 
of  reference  to  ascertain  amonnt  'due  plaintllF— 
Improper  credits. 

When  a  verdict  was  taken  for  the  plaintiff  for  ^£1000 
subject  to  the  award  of  arbitrators  to  be  agreed  upon,  and  a 
rule  of  reference,  subsequently  drawn  up,  which  after  recit- 
ing the  agreement,  directed  that  the  award  should  be  enter- 
ed on  the  postea  as  a  verdict  of  the  jury, — Held,  That  the 
award  could  not  be  made  in  favour  of  the  defendant,  and 
that  the  power  of  the  arbitrators  was  confined  to  the  quan- 
turn  of  damages  only.  Held  also,  That  as  the  submission 
was  "  all  matters  in  the  cause,"  they  could  not  give  the 
defendant  credit  for  an  item  which  could  not  come  under  the 
head  of  payment  or  set  off  in  the  cause.  Campbell  v.  Wilson, 
Ber.  104. 

•—Further  information  alter  close  of  evidence* 

When  after  the  evidence  had  closed,  and  the  attorneys 
for  the  parties  had  left  the  room,  the  defendant's  attorney 
made  a  communication  to  one  of  the  arbitrators  respecting 
a  matter  in  controversy,  in  consequence  of  which  the 
arbitrators  obtained  further  information  on  the  subject,  and 
one  of  them  swore  that  his  decision  was  [materially  influ- 
enced thereby ;  an  award  in  favor  of  the  defendant  was  set 
aside,  though  the  other  arbitrators  swore  that  they  were 
not  influenced  by  the  subsequent  information.  M*CauS' 
land  V.  Power,  East  T.  1872. 

7— Improper  reception  of  CTidence. 

Where  arbitrators  improperly  receive  evidence  ex  paHe 
the  award  will  be  set  aside  without  reference  to  the  proba- 
bility of  their  having  been  influenced  by  the  evidence. 
Ibid. 
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9— Swearing:  witnesses— Waiver. 

An  award  will  not  be  disturbed  where  the  witnesses 
were  examined  without  being  sworn,  although  the  rule  of 
reference  required  them  to  be  sworn  if  the  party  objecting- 
to  the  award  were  present  and  consented  to  such  examina- 
tion.    Eeiliey  v.  Gillam,  Ber.  120. 

^^ An  award   made   under  a  reference  at  Nisi 

Prius  will  not  be  set  aside  on  the  ground  that  witnesses  were 
examined  without  being  sworn  if  the  objection  was  not- 
taken  before  the  arbitrators.    Seelye  v.  Kelly ^  Hil  T.  1827. 

9~ObJectlons— Merits. 

An  application  to  set  aside  an  award  will  not  be  sus- 
tained on  objections  going  only  to  the  merits.  Forbes  v» 
Lord,  C.  Ms.  60. 

lO— Discovery  of  new  evidence. 

An  award  made  under  a  rule  of  reference  at  Nisi  Prius^ 
will  not  be  set  aside  on  the  ground  of  the  discovery  of 
material  evidence  after  the  award,  where  the  party  who 
speaks  as  to  the  discovery  of  the  paper,  swears  only  in 
general  terms,  that  he  had  made  diligent  search,  etc., 
without  stating  the  particular  circumstances  relating  to  the 
search  and  finding.     Woodward  v.  Merritt,  C.  Ms.  86. 

11— Aw^arding  costs— Vitiating  wliole  award. 

A  cause  was  referred — the  costs  to  abide  the  event  of 
the  award.  The  defendant  admitted  that  the  sum  claimed 
was  due  at  the  time  of  the  arbitration,  but  objected  to  pay 
the  costs  because  the  action  was  commenced  before  the 
credit  expired,  and  the  arbitrators  having  found  this  to  be 
the  fact,  awarded  the  amount  admitted  to  the  plaintiffs 
and  directed  that  he  should  pay  all  the  costs.  Held,  It 
appearing  that  the  award  had  been  made  on  conditions 
that  the  defendant  should  not  be  subject  to  costs,  and  the 
whole  award  not  being  sustainable,  that  it  was  bad  alto- 
gether.    Emnis  V.  Neill,  3  All.     438. 

l^^l^aciies. 

The  Court  will  not  entertain  an  application  to  set  aside 
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an  award  made  nnder  rule  of  reference,  when  the  award 
was  to  be  entered  on  the  postea  as  a  verdict  of  a  jury  whea 
the  applicant  has  heen  guilty  of  laches. 

See  Foulis  v.  Kennear^  Ber.  26. 

Senilis  aside  Jodsment  on  aivrard  for  firaud. 

See  Practice  VI.  5. 

IS— Time  of  application  to  set  aside  a^rard. 

An  application  to  set  aside  an  award  upon  a  submission 
made  pursuant  to  the  Statute  9  and  10  Wm.  8,  cap.  15, 
must  be  made  before  the  last  day  of  the  term  next  after  the 
publishing  of  the  award.  Carter  v.  Adams,  2  AU.  211. 
14 ^A  motion  to  set  aside  an  award  under  a  submis- 
sion with  a  clause  of  consent  to  make  it  a  rule  of  Court, 
must  be  made  before  the  last  day  of  the  term  next  after 
the  award  is  published.    Nugent  y.  Barron,  2  All,  621. 

15 Where  an  award  made  under  an  order  of  Nisi 

Prius  is  entered  on  the  postea  as  a  verdict  under  the  Act  1% 
Yic.  cap.  89,  an  application  to  set  it  aside  may  be  made  at  any 
time  before  judgment  is  signed,  if  within  twenty  days  after 
the  award  is  filled  with  the  Clerk  of  the  Circuits.  Brown 
V.  Harding,  8  AU,  351. 

1^— Subject  to  tbe  same  roles  as  motion  for  neivr  trials. 

Motion  to  disturb  award  entered  on  postea  as  a  verdict 
of  jury,  must  be  governed  by  same  rules  as  motion  for  new 
trials. 

See  Foulis  v.  Kennear,  Ber,  26. 

lY— Umpire— Joining  uritli  ArMtrators. 

Where  the  submission  to  arbitration  was  by  mutual 
bonds,  conditioned  to  abide  the  award  of  two  arbitrators  if 
made  by  a  certain  day ;  but  if  they  failed  to  make  an 
award,  then  to  abide  by  an  umpirage  to  be  made  on  the 
same  day.  Held,  That  an  award  made  in  due  time  would 
be  valid  as  the  award  of  the  two  arbitrators,  although  the 
umpire  joined  with  them.    Ferguson  v.  Munro,  2  Kerr  660  » 

The  name  of  B.  P.  was  inserted   as  umpire  in  the 
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condition  of  the  defendanVs  bond^  but  omitted  in  that  of  the 
plaintifTsy  a  blank  left  for  his  name  not  having  been  filled 
up.  Heldf  That  the  award  was  not  vitiated  by  B.  P.  join- 
ing with  the  two  arbitrators  in  making  it,  although  there 
'  was  no  mutual  submission  to  him.    Ibid. 

Arbitrators  competent  to  decide  matters  of  Law. 
See  Foulis  v.  Kinnear^  Ber  26. 

18— Attaclinieiit. 

Award  must  be  before  Court  before  an  attachment  will 
be  granted  for  non-performance. 
See  Marks  v.  Marks,  8  Kerr  486. 

V. 

MiaCBLLANEOUS. 

1— Award  good  In  part— £ntry  on  poiitea. 

An  action  of  trover  was  referred  by  order  of  Nisi  Prius ; 
the  arbitrators  awarded  that  the  defendant  should  restore 
the  property  to  the  plaintiflf^  or  pay  him  £152.  Ueld, 
That  the  award  was  good  as  to  the  latter  alternative,  and 
that  the  verdict  should  be  entered  on  the  postea  for  the 
amount.    Hughson  v.  Whiter  EasU  T.  1881. 

:9— Operation  of  award* 

In  trespass  quare  CI.  fregit,  where  the  legal  title  to  the 
land  was  in  the  defendant  who^  some  time  before  the 
action^  had  brought  ejectment  against  the  plaintiff  to  re- 
cover the  land,  which  action  was  reierred  to  arbitration, 
and  the  arbitrators  awarded  that  the  present  plaintiff  was 
entitled  to  retain  the  land  as  his  own  property,  and  that 
the  present  defendant  should  forthwith  execute  a  deed  of 
the  land  to  the  plaintiff  or  his  heirs.  Held,  That  the  award 
did  not  operate  as  a  conveyance  of  the  land,  and  that  ihe 
defendant  was  not  estopped  from  setting  up  his  legal  title 
as  a  defence  in  this  action.     Oliver  v.  Elliott^  5  AU.  216. 

S— Divisible— Attdavlt  of  Arbitrator. 

A  cause  was  referred  at  Nisi  Prius — the  award  to  be 
entered  on  the  postea,  and  costs  to  abide  the  event.    The 
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award  ordered  that  defendant  should  pay  plaintiff  a  certain 
BQm,  and  that  each  party  should  pay  his  own  costs.  Hddt 
That  the  award  was  divisible ;  that  the  part  relating  to  the 
costs  could  be  separated  from  the  rest^  and  the  award  en* 
tered  up  as  a  verdict,  with  costs.  Also,  that  an  affidavit  of 
the  arbitrators  was  inadmissable  to  shew  that  if  they  had 
known  they  had  no  power  over  the  costs,  they  would  have 
awarded  a  different  amount  to  the  plaintiff.  Huisey  v. 
Ferguson,  HiL  T.  1864. 

4— Married  woman  cannot  bind  berself  by  bond  to 


A  married  woman  cannot  bind  herself  by  bond  to  refer 
matters  to  arbitration,  and  her  coverture  is  a  good  defence 
to  an  action  for  non-performance  of  an  award  made  under 

such  a  reference,*— there  bemg  no  mutuality  in  the  submis- 
sion.   Harper  v.  Alexander,  6  AU.  485. 


tbie  e«rtalnty. 

An  agreement  of  reference  recited  that  an  action  by 
defendant  against  plaintiff  was  pending ;  that  the  parties 
had  agreed  to  refer  the  action  and  all  claims,  etc.,  between 
them  relating  thereto,  or  growing  out  of  their  dealings ; 
that  the  action  should  be  discontinued,  and  that  the  costs 
of  the  cause  and  of  the  reference  should  be  in  the  discre- 
tion of  the  arbitrators.  The  arbitrators  awarded  that  de- 
fendant should  pay  plaintiff  £1000,  in  full  payment  and  sat- 
isfaction of  all  accounts  and  transactions  between  them, 
and  in  full  and  final  adjustment  of  all  matters  in  difference ; 
that  defendant  should  pay  plaintiff  j£12,  the  costs  o(  the 
reference,  and  that  on  payment  of  these  two  sums,  the 
parties  should  be  ip$o  facto  mutually  discharged  from  all 
claims  and  demands  .which  they  had  against  each  other. 
Hdi,  That  the  award  was  reasonably  certain,  and  in  effect 
decided  that  each  party  should  pay  his  own  costs  of  the 
siction.    Adam  v.  Carter,  HiL  T.  1864. 

€~-AniMndaient  of  Agreement  of  reference  ^Reflisal  to 
lno«rt  elanse« 

Where  the  plaintiff's  attorney,  in  making  a  fair  copy  of 
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an  agreement  of  reference  at  Nisi  Priufl,  by  mistake  omitted 
the  clause  that  the  award  was  to  be  entered  on  the  postea 
as  a  verdict,  the  Court  refused  to  allow  that  clause  to  be 
inserted  in  the  agreement  after  the  plaintiff  had  caused  it 
to  be  made  a  rule  of  this  Court.  Tobin  y.  Layton,  2 
AU.  584. 

T—Costs— Power  to  avrard— Postea— Separate  actions. 

An  action  of  assumpsit  and  an  action  of  debt  pending 
between  the  parties^  they  agreed  to  refer  them  to  arbitration 
— the  award  to  be  entered  on  the  postea  as  a  verdict,  the 
cost  of  the  causes  to  abide  the  event,  and  the  costs  of  the 
reference  to  be  in  the  discretion  of  the  arbitrators.  The 
arbitrators  awarded  that  the  action  of  debt  should  be  dis- 
continued, each  party  paying  his  own  costs ;  that  £iS  were 
due  the  plaintiff  in  the  action  of  assumpsit,  and  that  each 
party  should  pay  half  the  costs  of  the  reference — ^the  moiety 
payable  by  the  defendant  to  be  taxed  as  costs  in  the  cause. 
The  Court  refused  to  make  an  order  for  entering  the  award 
for  the  plaintiff  on  the  postea  in  the  action  of  a8sumpsi^, 
unless  he  consented  that  a  verdict  should  be  entered  for 
the  defendant  in  the  action  of  debt.  Abbotv.  Abbot,  4  AU.  87. 


8— PoTi^er  In  Jndgre  to  order  costs— Met 

Where  a  case  is  referred  at  Nisi  Prius,  and  judgment 
on  the  award  is  to  be  entered,  the  Judge  of  the  court  of  Nisi 
Prius  may  make  an  order  for  full  costs,  where  the  plain- 
tiff's demand  is  reduced  by  set-off ;  and  such  order  may  be 
made  ex  parte,     Seelye  v.  Styles^  3  AU.  246* 

9— Referees— Wlien  considered  as  agrents   of  parties 
in  statlniT  accounts* 

Plaintiff  being  lessee  of  land,  assigned  one  half  of  it  to 
the  defendant,  who  entered  into  a  bond  to  pay  the  plaintiff 
for  half  the  buildings,  such  sum  as  two  arbitrators  shoul  I 
determine  before  a  certain  day ;  the  arbitrators  not  having 
been  appointed  under  the  bond,  the  parties  afterwards 
agreed  verbally  to  refer  the  valuation  to  arbitrators,  who 
made  an  award  of  the  value.     Held,  That  the  referees  were 
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the  agents  of  the  parties  to  settle  the  yalne,  and  that  the 
plaintiff  might  recover  the  amount  awarded  by  them,  as  an 
acconnt  stated.     Coram  y.  Wlieten,  4  AU.  298. 

lO— Concurrent  Acts— When  not  considered  sucli. 

An  award  directed  that  the  defendant  should  pay  the 
plaintiff  a  sum  of  money  on  a  certain  day,  and  that  on  such 
payment  being  made  the  defendant  should  be  entitled  to 
receive,  and  the  plaintiff  should  deliver  him  two  parcels  of 
sleepers  then  lying  st  L.  Held,  That  they  were  not  con- 
current acts,  and  in  an  action  on  the  award  for  money,  it 
was  not  necessary  for  the  plaintiff  to  aver  a  readiness  to 
deliver  thp  sleepers.     HasseU  v.  Wilson,  1  All.  618. 

11— Breach  of  Bond  for  performance  of  aivrard— Par- 
ticular hrcach  must  he  stated  in  the  declaration — 
Oeneral  allegation  is  insufficient* 

See  Burgoyne  v.  Burgoyne,  G.  Ms,  120. 
12— PleadtniP  in  har  to  action  on  hond  or  award* 

Any  facts  which  vitiate  an  award  (except  misconduct  of 
the  arbitrators,)  may  be  pleaded  in  bar  to  an  action  on  the 
arbitration  bond,  or  on  the  award,  though  such  facts  do 
not  appear  on  the  face  of  the  award.  Rideout  v.  Stichiey^ 
lAU.  350. 

18— Statute— Taking  verdict— Time  of  signins  Judgr- 
ment* 

The  Statute  9  and  10  Wm.  III.  cap.  15,  does  not  apply 
to  references  under  the  Act  of  Assembly. 

It  is  not  necessary  that  a  verdict  should  be  taken  pro 
forma  to  authorize  an  award  to  be  entered  on  the  postea* 

Quare — ^Whether  judgment  can  be  signed  on  the  postea 
even  in  term,  until  the  expiration  of  twenty  days  after  fil- 
ing the  award.    See  Brown  v.  Harding,  8  AU.  246. 

14— Notice  ot:adf  oumed  meetiuir* 

Necessary  to  give  notice  of  an  adjourned  meeting  when 
the  parties  are  not  present  at  the  adjournment.  Qaeere — 
Whether  notice  to  the  counsel  in  a  cause  which  is  referred 
is  notice  to  the  party.     See  Brown  v.  Giirrier,  2  All.  124. 
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Iff— UTant  of  direction  as  to  entering  up  award* 

Reference  to  arbitration  under  Judges  order.  Costs  to 
abide  event ;  no  direction  as  to  how  award  to  be  entered  ; 
no  judgment  could  be  entered.    See  Costs  51. 

Counsel  Fees* 

See  Costs  128.    Mibnore  v.  Freese. 

16— Publication  of  award— Revocation  of  authority— 
Arbitratoi^s  authority  to  determine  rlirlit»— Cei^ 
tainty. 

Where  cause  referred  to  arbitration  and  the  arbitrator 
arrives  at  a  conclusion  on  matters  referred  to  him  and  re- 
duces such  decision  to  writing,  and  communicated  same  to 
parties,  the  award  is  complete  and  it  is  too  late  afterwards 
to  revoke  his  authority. 

An  authority  to  arbitrator  to  determine  whether  plain- 
tiff has  ''  any  legal  or  what  right  in  each  of  said  claim  or 
claims,  and  the  nature  and  extent  of  such  rights  "  extends 
to  rights  legal  or  equitable  in  fee,  life  or  years,  and  whether 
in  possession,  remainder  or  reversion. 

Certainty  to  a  common  intent  is  sufficient.    Milner  v. 
Brydges,  2  P.  dB.  87. 

lY— Aw^ard  made— Subsequent  action- Stayini:  pro* 
ceedlngs* 

The  Court  will  stay  action  on  motion  where  an  award 
has  been  made  in  matters  where  objections  to  award  are 
properly  questions  for  Court  to  determine  and  not  properly 
determinable  by  a  jury ;  and  party  not  compellable  to 
plead  the  award.    lb. 

18— Action  on  Award— Alleiped  Fraud. 

A  plea  setting  up  fraud  on  the  part  of  the  arbitrators 
as  a  defence  to  an  action  on  the  award  is  bad.  A  plea  that 
the  arbitrators  were  induced  to  make  the  alleged  award  by 
the  fraud  of  the  plaintiff,  his  attorney  or  agent,  although  it 
does  not  necessarily  mean  fraud  on  the  part  of  the  arbi* 
trators,  but  that  it  might  be  on  the  part  of  the  plaintiff, 
but  the  language  of  plea  being  ambiguous  and  two  mean- 
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ingB  presentiog  themselves,  that  constracti<m  mast  be 
adopted  which  is  most  unfavorable  to  party  pleading ;  bat 
by  demurring,  the  plaintiff  admits  it  to  be  a  &ct  that  the 
arbitrators  were  induced  to  make  the  award  by  his  iraud, 
and  the  law  not  permitting  a  man  to  make  his  own  fraud 
the  foundation  of  an  action,  the  plea  was  held  good  on  de- 
murrer.   BouUenhnuBe  v.  MUner,  8  Pug.  690. 

1#— AUeyed  iH^r^i^r  e^ndnet  of  Arbitrators— Amswer- 
ftav  mm^B,vUt^^AnowwkeJ  Arawlnv  award  beliiff 
Atiansey  of  one  partjr. 


Where  arbitrators  were  charged  by  the  plaintiff  that  in 
making  their  award  they  went  in  the  absence  of  the  plain* 
tiff  to  the  office  of  the  defendants'  attorney,  and  that  the 
defendants'  attorney,  as  he  believed,  influenced  the  arbi- 
trators in  making  their  award  which  charge  was  distinctly 
denied  that  they  were  influenced  by  anything  other  than 
evidence  given  before  them,  and  that  the  judgment  was 
made  up  solely  from  the  evidence  which  had  been  given, 
and  generally  negativing  what  the  plaintiff  says  he  believed 
they  were  influenced  by — was  held  a  sufficient  answer  and 
that  it  was  not  incumbent  on  the  arbitrators  to  answer 
minutely  to  the  allegations  against  them.  Upon  the  alle- 
gations, made  the  arbitrators  should  not  have  been  called 
upon  to  answer,  but  having  answered  their  answer  was 
sufficient.  Arbitrators  stand  in  a  different  relation  from 
jurors.  It  is  not  desirable  to  employ  one  of  the  attorneys 
of  the  parties  to  draw  up  the  sward.  Milner  ex  parte — In 
re  BoUenhovset  8  Pv^.  96. 

JLoas  of  voods  alter  selsnre  under  II.  fit.  bjr  sherill— U- 
ability  of  execntlon  creditor  preeludlnv  of  rec€h- 
▼ery  by  arbitration  had. 

See  Execution  IV.  20,  Miller  v.  Daniel. 

ARBITRATORS. 

See  Arbitration. 
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ARREST. 

1— Poorer  to  Arrest. 

The  House  of  Assembly  in  this  Province  has  not  the 
power  to  arrest  and  imprison  the  publisher  of  a  libel  on  a 
Member  of  the  House,  touching  his  conduct  and  proceed- 
ings in  the  House.     Hill  v.  Weldon,  3  Kerr  1 

The  publishing  of  a  newspaper  containing  libellous  re- 
flections on  Members  of  the  House  of  Assembly,  is  not 
such  a  breach  of  the  privileges  of  the  Assembly  as  will 
justify  the  arrest  of  the  publisher,  and  subsequent  commit- 
ment of  him  to  prison,  under  the  Speaker's  warrant,  made 
pursuant  to  the  order  of  the  House.    Ibid, 

No  power  of  arresting,  adjudicating,  and  punishing  by 
imprisonment  in  such  cases  belonged  to  the  House  of  As- 
sembly in  Nova  Scotia,  under  tie  grant  made  of  a  General 
Assembly  by  King  George  the  Second ;  nor  appertained  to 
the  Assembly  as  a  legal  or  necessary  incident  to  a  Colonial 
Legislature ;  nor  has  been  obtained  by  usage  and  acquie- 
scence ;  and  consequently  no  such  power  is  vested  in  the 
Assembly  in  new  Brunswick  from  the  circumstance  of  that 
Province  having  been  formerly  included  within  the  bounds 
of  Nova  Scotia,  neither  was  it  obtained  by  the  grant  of  a 
separate  Legislature  to  New  Brunswick  in  1874.  Ibid. 

Colonial  Assemblies  are  not  vested  with  all  the  rights 
and  powers  of  the  Houses  of  Parliament,  but  such  only  as 
are  essential  to  the  discharge  of  their  legislative  functions. 
Ibid. 

Quare,  Whether  the  causing  a  newspaper,  containing 
libellous  publications  on  Members,  to  be  sent  into  the 
House  of  Assembly  and  distributed  among  the  Members 
while  engaged  in  their  public  duties,  is  such  a  contempt 
in  the  face  of  the  House  as  would  justify  the  arrest  of  the 
offender  under  the  Speaker's  warrant,  and  commiting  him 
to  prison  ?  An  arrest  and  imprisonment  cannot  be  justi- 
fied on  any  such  grounds,  when  it  has  not  been  charged  as 
a  distinct  offence,  and  mentioned  in  the  warrant  of  commit- 
ment.   HiU  V.  Weldon,  3  Kerr  1. 
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Where  an  action  of  trespass  has  been  brought  against 
the  Speaker  of  the  House  of  Assembly  for  an  arrest  and 
impriscnment  made  under  his  warrant,  if  he  claims  ex- 
emption  from  personal  liability  in  consequence  of  having 
acted  under  the  order  of  the  House,  when  the  House  had 
no  authority  to  make  the  order,  he  should  specially  tra- 
verse with  an  absque  hoc.  If  he  justify  generally,  that 
•question  does  not  arise.  Ibid 

Qncgre,  Whether  the  order  of  the  House  of  Assembly  will 
excuse  or  justify  the  Speaker  in  issuing  a  warrant,  which 
cannot  be  legally  executed  by  the  officer  to  whom  it  is 
directed.  Ibid. 

H— PriTileve  firom. 


A  defendant  is  not  exempt  from  arrest  because  he  has 
been  before  arrested  and  discharged  on  ground  of  privilege. 
Gilbert  v.  McLauchlan,  2  Kerr  638. 

* — The  privilege  of  members  of  the  House  of  Assembly 
from  arrest  during  the  session  is  for  forty  days,  before  and 
after  the  prorogation  or  dissolution. 

See  Bennie  v.  Rankirij  1  All  820. 

A  member  of  House  of  Assembly  must  be  sued  by  bill 
and  summons.  Ibid. 

Sheriffs  being  required  by  rule  of  Court  (East  T.  2,  Geo. 
Ill,)  to  attend  Court  every  term,  are  privileged  from  arrest 
when  they  come  to  Fredericton  during  term,  and  the  par- 
ticular cause  of  their  so  coming  will  not  be  enquired  into. 
Scott  Y.  Clark,  Trin.  T.  1881. 

Applications  to  discharge  defendant  on  the  ground  of 
being  privileged  as  a  witness,  dismissed  with  costs,  it  ap- 
pearing that  he  had  waived  his  privilege  at  the  time  the 
arrest  took  place.     Gillespie  v.  Forgarty,  1  Keir  162. 

A  witness  attending  bona  fide  before  a  sheriff's  jury,  in 


114  ABHEST. 


proceedings  under  »  writ  de  proprietate  probanda^  is  privil- 
eged from  arreet ;  and  if  he  be  arrested  redeundOf  and  give 
a  bail  bond,  the  Court  will  order  the  bail  bond  to  be 
cancelled.    Burke  v.  Sutherland,  1  Kerr  166. 

Y'-Dlscharge  of  detendaat  by  one  of  several  plalntiA» 

If  a  defendant  in  custody  on  an  execution^  is  discharged 
by  one  of  several  plaintiffs,  he  cannot  be  again  arrested  at 
the  instance  of  a  co-plaintiff.    Andrews  v.  Clarke,  Ber.  82«. 

8— Tolnntarlly  allowing  defendant  to  yo  at  larirc* 

If  a  judgment  debtor  arrested  on  a  ca.  sa.  is  voluntarily 
allowed  by  the  creditor  to  go  at  large,  he  cannot  be  arrest- 
ed again  on  a  new  ca.  sa.^  and  if  he  should  be  so  arrested, 
and  give  bail  for  the  limits,  these  facts  will  be  a  good  de- 
fence to  an  action  on  the  limit  bond  for  an  escape.  See 
Andrews  v.  Vowdail,  (Bond  12.) 

9— Arrest  of  Judgment  debtor— Use  of  criminal  process* 

Plaintiff  recovered  a  verdict  against  defendant,  but  be- 
fore judgment  was  signed,  he  left  the  Province  and  went  to 
Nova  Scotia.  Plaintiff  afterwards  made  complaint  before  a 
Justice  of  the  Peace  that  the  defendant  had  committed  per- 
jury in  giving  evidence  on  the  action  in  which  the  verdict 
was  obtained  ;  upon  which  a  warrant  was  issued  against 
him,  and  delivered  to  a  constable,  who  took  it  to  Nova 
Scotia,  and  it  having  been  indorsed  there  by  a  Justice  of 
the  Peace,  the  defendant  was  arrested  on  it,  and  brought 
into  this  Province,  and  taken  before  a  Justice  of  the  Peace^ 
who  discharged  him ;  he  was  then  arrested  on  an  execu- 
tion issued  on  the  plaintifTs  judgment.  Heldf  That  unless 
the  plaintiff  had  fraudulently  made  use  of  the  criminal 
process  for  the  purpose  of  bringing  the  defendant  within 
the  jurisdiction  of  tbis  Court,  the  defendant  was  not  pri- 
vileged from  arrest  on  the  execution ;  and  this  being  denied 
by  the  plaintiff,  the  Court  refused  to  discharge  the  defend- 
ant from  custody.     Oulton  v.  Havson,  6  AIL  480. 
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l^—AM^mwH  Cm*  omier  to  hold  to  ball— InsmflieleiifT 
of— Applictttlon  to  Court  penMmg  application  to 
Judge. 

An  affidavit  to  hold  to  bail  stated — ^that  certain  goods 
were  shipped  at  Liverpool  on  board  a  certam  yessel,  of 
whieh  the  defendant  was  master,  to  be  brought  to  BK 
John ;  that  the  defendant  signed  a  bill  of  lading  to  deliver 
the  said  goods  to  the  plaintiff  at  Si.  John ;  that  the  vessel 
arrived  at  St.  John  with  only  a  part  of  the  goods  on  board; 
that  the  defendant  informed  the  plaintiff  that  he  had  sold 
certain  goods  (describing  them)  belonging  to  the  plaintiff, 
of  the  value,  etc.    Held^  That  this  affidavit  disclosed  no 

cause  of  action ;  that  it  was  consistent  with  the  statements 

• 

^n  it,  that  the  sale  of  the  goods  by  the  master  of  the  vessel 
was  justifiable ;  and  therefore  that  an  order  for  bail  should 
not  have  been  made.     Nevins  v.  CoUf  HU.  T.  1871. 

Where  a  defendant  has  applied  to  a  Judge  at  Chambers 
to  set  aside  an  arrest,  on  the  ground  that  there  is  no  ac 
eiiam  clause  in  the  writ,  he  may  afterwards,  and  while  this 
application  is  pending,  apply  to  the  Court  to  rescind  a 
Judge's  order  for  bail  in  the  case,  on  the  ground  that  the 
affidavit  to  hold  to  bail  is  defective.  (Fisher,  J.,  diiseri' 
Uente.)    Ibid. 

11— Arrest  vrlthont  warrant. 

To  justify  a  private  individual  in  arresting  a  person  on 
a  charge  of  felony,  without  a  warrant,  he  must  not  only 
make  out  a  reasonable  ground  of  suspicion  against  such 
person,  but  must  also  prove  that  a  felony  has  been  com* 
mitted.    Murphy  v.  EiUs,  East  T.  1871. 


A  person  resident  in  this  Province  who  has  been  de* 
clared  a  bankrupt  in  England  under  the  English  Bank- 
ruptcy Act,  and  who  has  been  afterwards  arrested  here  for 
a  debt  incurred  in  this  Province,  is  not  entitled  to  have 
the  bail  bond  which  he  has  entered  into  upon  such  arrest 
g^ven  up  and  cancelled,  upon  affidavit  that  he  was  on  his 
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way  to  England  to  surrender  himself  to  the  Commissioners 
^t  a  day  appointed  by  them  when  the  arrest  took  place. 

The  Mayor  dc.  of  St,  John  v.  Lockwood,  2  Ken'  9. 

13 ^A  defendant  who  was  in  custody  on  execution 

at  the  suit  of  the  plaintiff  at  the  time  of  the  Bankruptcy 
Act  5  Vic.  cap.  43,  coming  into  operation,  and  who  has 
:since  been  declared  a  bankrupt  under  that  Act  and  duly 
surrendered^  is  entitled  to  his  discharge  from  custody 

under  ihe  twenty-fourth  section.     Reynolds  v.  Hanford,  2 

Kerr.  114. 

j4 ^  certificate  under  the  pjresent  English  Bank- 
rupt Act  is  a  discharge  of  debts  incurred  in  this  Proyince, 
and  may  be  so  pleaded  in  the  Provincial  Courts ;  but 
Semhle^  The  certificate  cannot  be  pleaded  generally  as  in 
England,  but  the  proceedings  on  which  it  is  founded  must 
be  set  out.    Jouett  v.  Lockwood,  2  Kerr  674. 

£5 Where  the  defendant  was  arrested  for  a  debt 

due  on  a  bond,  and  it  appeared  that  after  the  debt  was 
contracted  he  had  become  a  bankrapt,  and  received  his  dis* 
-charge  under  the  "  Bankruptcy  (Scotland)  Act  of  1856," 
the  Court  ordered  his  discharge  on  his  entering  a  common 
appearance.     Oilbert  v.  McLean,  2  Han.  213. 

16— Di8charg:e  by  sherlflT— No  Jiidipc's  order. 

A  debtor  was  in  the  limits  when  the  Act  37  Vic,  cap.  7, 
abolishing  imprisonment  for  debt  came  into  force,  which 
provided  that  such  persons  in  confinement  when  Act  came 
into  force,  who  were  not  liable  to  be  arrested,  should  be 
discharged  from  custody,  and  was  discharged  by  the  sheriff 
accordingly  without  any  judge's  order  ;  upon  an  action  on 
the  limit  bond,  the  Court  doubted  if  more  than  nominal 
•damages  could  be  received.     Ex  parte  Dickson,  3  Pug.  299. 

17— Persons  other  than  constables  making  arrest* 

Where  an  offence  was  committed  in  the  County  of  G. 
:and  warrants  were  issued  for  the  arrest  of  the  guilty  par- 
ties, persons  from  another  county  who  came  to  assist  the 
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constables  of  the  County  of  G.  in  making  arrests  were  held 
entitled  to  the  same  protection  as  the  constables.  Regina 
y.  CJmrson,  3  Ptu^*  546. 

Action  for  Misnomer— Detective  execntion— istnlniT  of 
second  execntlon'ibefore  retnm  of  first. 

See  Trespass  V.  S. 
Jastmeation— Process  rei^ular. 

See  Trespass  V.  7. 

Arrest  under  execution  trom  justice's  Court  tor  exces- 
sive amount. 

See  Execution  IV.  10. 

Reiusins  to  discliarire  dcMor  after  payment  of  debt— 
liC^ai  determination  of  suit  or  discharge  by  law 
must  be  shewn. 

See  Action  at  Law  IX- 1,  2. 

Application  tor  dlschargre  from  arrest  on  account  of 
defective  affidavit. 

■ 

See  Affidayit  VI.  15.,  Mcintosh  v.  BumeU. 
jDelay  in  lliinir  affidavit— Discharge  of  defendant. 

See  Bail,  Palmer  v.  Dinsmore. 

ARREST  OF  JUDOMOENT. 

See  Practice  VI. 

ARTICLES. 

See  Shipping  Law. 

ASSAIHLT. 

See  Trespass  V.,  and  Criminal  Law. 

ASSESSlflENT. 

I.  Parties  Liable  for. 
Land  Damages. 
n.  Proceedings. 

School  Assessments. 
ni.  Miscellaneous. 
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Parties  Liable  fob« 

1 — CorporationB  are  liable  to  be  assessed  under  the  Parish 
School  Act  21  Vic,  cap.  9-  Ex  parte  The  New  Brunswick 
and  Canada  Railway  and  Land  Co.^  4  All.  876 

9— Joint    8to<d£    Companjr— Saint    Jfoiin    Suspension 
Bridge  Co« 

The  Saint  John  Suspension  Bridge  Company  is  not 
rateable  by  the  Bev.  Stat.  cap.  68,  sec.  17,  in  the  City  of 
Saint  John,  because  it  has  an  office  there  and  the  annual 
meetings  for  the  election  of  officers  is  held  there.  Ex  parte 
The  Saint  John  Suspension  Bridge  Company,  8  AIL  190. 

If  a  Joint  Stock  Company  owns  real  estate  in  several 
Parishes,  it  is  rateable  under  the  Rev.  Stat,  as  a  resident 
of  that  Parish  in  which  its  principal  business  is  carried  on, 
and  as  a  non-resident  in  the  other  Parishes.    Ibid. 

8— Parisia— No  Poor. 

By  the  Act  8  Geo.  IV,  cap.  26,  all  the  annual  expenses  of 
the  York  County  almshouse  are  to  be  assessed  on  the 
several  parishes  mentioned  in  the  Act,  according  to  the 
number  of  poor  each  parish  has  in  the  house.  Held,  That 
a  parish  having  no  poor  in  the  house  could  not  be  assessed 
at  all.    Rex  v.  Justices  of  York,  C  Ms.  108. 

4— Upon  whom— Onrner  of  Ijaad* 

An  assessment  made  by  commissioners  of  sewers,  under 
22  Vic.  cap.  68,  sec.  10,  must  be  upon  the  owner  of  the 
land  by  name,  and  not  upon  the  land  itself.  The  Queen  v. 
The  Commissioners,  <tc.,  Gennantown  Lake,  1  Han.  848. 

^— Baiimray  Company. 

The  E.  &  N.  A.  Railway  Co.  purchased  land  upon  which 
there  was  a  steam  mill ;  part  of  the  land  only  was  used 
for  the  purpose  of  the  Railway.  HeU,  That  the  mill  not 
being  a  part  of  the  land  so  used,  was  not  exempt  from 
taxation  by  the  Act  88  Vic.  cap.  46.  Ex  parte  The  E.  d  N. 
American  Railway  Co.,  Mich.  T.  1871. 
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The  words    ''real  and  personal  property"  in  the  first 
seetioii  of  the  Act  are  limited  and  explained  by  seo.  2.  Ibid. 

«— LiesteMiKiKt  Ck^Temor— Salary  ol^ 

The  official  salary  of  the  Lieutenant  Oovemor  of  the 
ProYince  is  not  liable  to  be  assessed  under  the  City  Charter 
of  Fiedericton,  22  Vic.  oap.  8,  as  an  income  **  derived  fropi 
any  trade,  profession  or  calling,  within  the  Province." 
Wilmoi  and  Ritchie,  J.  J.  dissentiente :  per  Barker,  J.,  that 
the  Lieutenant  Governor  is  not  an  **  inhabitant "  of  the 
City  within  the  meaning  of  the  Act.  Ex  parte  the  Hon.  A. 
H.  Qard&n^  6  All.  1. 

V—lidKaMtauat—Wlijr  not  considered  sncli. 

Plaintiff  had  a  house  and  property  in  the  parish  of  S. 
where  he  generally  resided,  and  where  he  was  assessed  as 
an  inhabitant.  He  held  the  Government  appointment  of 
Commissioner  of  Works,  the  office  of  which  was  kept  in 
I^redericton,  and.  was  attended  by  him  sometimes  for  a 
number  of  days  in  succession  without  returning  to  his 
house  in  S.  ffeU,  That  he  was  not  an  **  inhabitant "  of 
Fredericton,  and  that  his  being  at  the  head  of  his  depart- 
ment of  Board  of  Works  was  not  **  carrying  on  business  " 
in  Fredericton,  which  subjected  him  to  be  assessed  under 
the  Act  26  Vic.  cap.  83.  Hatheway  v.  Camming^  6  AU. 
161. 


A  non-resident  carrying  on  business  in  a  Parish,  is 
hable  to  be  assessed  on  his  personal  estate  under  1  Bev. 
8tat.  cap.  58,  sec.  19.    Ex  parte  McLeod,  1  Pug.  127. 

9— I^sund  Damages— Highways^  A  sjiesament^  when  and 
how  made- 
plication* 

See  Highways  20. 

Damages— Higiiwaysi 

See  Hi^^ways  28. 
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In  assessing  damages  for  land  taken  for  railway  pur- 
poses under  the  Act  28  Vie.  cap.  12,  the  jury,  besides  the 
value  of  the  land  taken  for  the  track,  may  give  damages 
for  the  inconvenience  caused  to  the  owner  by  the  severance 
of  one  part  of  his  farm  from  the  other.  Glazier  v.  Freder- 
icton  Branch  Railway  Co.,  2  Han.  8. 

II— Subsequent  damage. 

The  fact  that  the  plaintiff  has  been  paid  damages  for 
an  alteration  of  a  course  of  a  stream  flowing  through  hi& 
land  done  by  Bailway  Commissioners  under  the  authority 
of  the  Act  19  Vic.  cap.  17,  will  not  prevent  him  from  re- 
covering damages  caused  by  the  subsequent  overflowing  of 
his  land  in  consequence  of  the  improper  construction  of 
the  alteration.  McLeod  v.  Commisiioners  E.  dk.  N.  A* 
Railway,  1  Han.  674. 

IS— Private  covenant  as  to  compensation. 

Where  a  company  was  authorized  by"  Act  to  enter  on 
private  property,  erect  dams  and  reservoirs,  and  overflow 
land  for  the  purpose  of  obtaining  a  supply  of  water  on 
making  compensation  to  the  owners  of  the  land,  and  in  case 
they  could  not  agree,  the  amount  of  compensation  to  be 
assessed  by  a  jury  in  a  manner  directed  by  the  Act,  and 
the  Company  requiring  to  overflow  land,  entered  into  a 
covenant  with  the  owner  to  build  a  bridge,  over  the  over- 
flowage,  and  keep  it  in  repair  while  the  overflowing  con- 
tinued. Held,  That  the  parties  having  agreed  upon  the 
mode  of  compensation  the  statutory  remedy  by  assessment 
did  not  apply,     Ryan  v.  Lockhart,  1  Pug.  127. 

IS— Entering  on  land— Provisions  for  compensation — 
Keeessarsr  evidence  before  rigiit  to  issue  ^vrrit— 
Afrent— 4lwner*-Iir0Cices. 

See  Joint  Stock  Company  15.    Albert  Mining  Company. 
It— Assessment— Tolunteer  taxes. 

A  New  Brunswick  volunteer,  who  enrolled  under  31 
Yic.  cap.  4,  of  the  Parliament  of  Canada,  is  not  entitled  to 
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the  exemption  from  City,  Clomity  and  Parish  rates  and 
taxes,  provided  for  by  the  Provinoial  Act  28  Vic.  cap.  1, 
sec.  17.    Ruel^  Chamberlain,  dkc,  v.  Hunter,  1  Han,  606. 

1ft— Taxation  in  the  City  of  Fredericton~Clerl£— 
^  Carrytni:  on  business.^ 

A  clerk  in  the  Provincial  Secretary's  Office  in  Frederic- 
ton,  who  resides  outside  the  city  is  not  a  "  person  carrying 
on  bnsiness  "  within  the  meaning  of  26  Vic.  cap.  &5,  sec. 
20,  so  as  to  make  him  an  inhabitant  of  the  city  for  the 
purpose  of  taxation.    Ex  parte  Smith,  2  Pug,  147. 

16 — ^Ineome  derived  firom  any  trnde^  profession,  or 
callini^  ivitliin  the  Province,  but  not  firom  real  or 
personal  property— Meaning  of  ¥rords. 

The  plaintiff  was  a  grocer  doing  business  in  the  city  of 
Fredericton.  The  profits  of  his  bnsiness,  including  the 
value  of  his  management  were  $600  per  annum,  on  which 
sum  he  was  assessed  as  upon  income.  Held,  That  this 
was  not  income  derivable  from  personal  property,  and  that 
it  was  liable  to  assessment  under  26  Vic.  cap.  85.  The  in- 
come of  a  merchant  or  grocer  derived  from  his  trade,  pro- 
fession, or  calling,  is  not  income  from  real  or  personal  pro- 
perty Intended  by  the  Legislature  to  be  exempt.  Sterling 
V.  Mayor,  dbc,,  City  of  Fredericton,  2  Pug.  155. 

lY— Foreign  Incorporated  Company— Fredericton  As- 
sessment la¥r— Ai^ent* 

A  Company  established  abroad,  carrying?  on  business  in 
Predericton,  from  which  it  derives  its  income,  is  liable  to 
assessment.    Byrne  ex  parte,  2  Pug,  125. 

It  does  not  matter  that  the  head  office  of  the  Company 
is  in  another  place  in  the  province,  and  that  the  agent  may 
be  under  the  directions  of  the  superintendent  there,  auil 
tolls  are  sent  to  him.    lb. 

18— Foreiirn  Corporation— Brancli  Bank— Income* 

A  foreign  Banking  Corporation  having  a  branch  in 
Saint  John,  received  in  the  course  of  the  year  by  its  busi- 
ness by  such  branch  f  29,000,  but  during  the  same  period 

sustained  losses  in  its  business  beyond  that  amount ;  the 
8 


122  ASSESSMENT. 


agent  of  the  corporation  having  disputed  his  liability 
to  be  assessed  on  income,  on  a  special  case  stated  for  opin- 
ion of  Court.  Held,  That  he  was  properly  assessed  on 
whole  amount  received.  SvUivan  et  al.  Assessors,  &c,,  v. 
Robinson,  Agent,  dc,  1  P.  d  B,  431. 

19— Corporation  Stock— Persons  subscribing  for— Con- 
tract—I^iabiUty  to  assessments — Subscriber  and 
Stocl&taolder— Necessity  for  numbering  siiares — 
Equaiity— Sale— Further  liability. 

The  plaintiff  Company  was  about  being  organized,  and 
defendant  was  asked  to  take  stock  in  it,  and  subscribed  his 
name  to  a  paper  prepared  for  that  purpose,  agreeing  to 
take  ten  shares.  Held,  per  Bitchie,  G.  J.,  and  Allen  J., 
(Weldon,  J.,  dissentiente)  That  this  was  an  offer  made  by 
the  Company  on  the  one  side,  and  accepted  by  the  defend- 
ant on  the  other,  and  that  a  complete  contract  was  formed, 
which  made  him  hable  as  a  stockholder  to  assessments. 
Held,  also.  That  it  was  not  necessary  that  certain  shares 
designated  by  numbers  should  be  assigned  to  defendant, 
to  make  him  liable.  The  Act  of  Incorporation  of  the 
plaintiff  Company,  27  Vic,  cap.  43,  authorized  the  direc- 
tors to  make  such  equal  assessments,  from  time  to  time  on 
all  the  shares  as  they  might  deem  necessary  and  expedient, 
the  directors  in  making  the  first  assessment  expressly  ex- 
cluded $260,000  of  stock  subscribed  in  the  United  States. 
Held,  1st.  That  this  was  not  an  equal  assessment,  and  was 
therefore  bad.  2nd,  That  the  Act  30  Vic,  cap.  12,  which 
authorized  the  directors  to  restrict  the  assessment  to  one- 
half  of  the  stock  subscribed,  would  not  justify  the  assess- 
ment altogether  excluding  any  portion  of  the  stock,  but  at 
most  allowed  them  to  make  an  equal  assessment  on  all  the 
stock  to  that  extent.  8rd.  That  this  defect  was  not  cured 
Ly  the  Act  32  Yic,  cap.  54,  and  the  first  assessment  was 
therefore  illegal.  Nine  other  assessments  were  made  on 
defendant's  stock,  none  of  which  being  paid,  a  notice  was 
given  under  the  Act  82  Yic,  cap.  54,  which  included  all 
the  assessments,  and  a  sale  was  made,  after  which  defend- 
ant was  sued  for  the  residue  of  the  calls.    Held,  per  Bitchie,. 


ASSESSMENT.  128 


C.  J.,  and  Allen,  J.,  (Weldon,  J.,  dissentiente)  that  the  fact 
of  the  first  assesBment  being  unequal  did  not  vitiate  the 
sale,  and  defendant  was  liable  for  the  deficiency  remaining 
on  the  nine  assessments,  after  deducting  amount  realised 
from  the  sale  of  his  shares,  with  interest  and  expenses. 
European  and  N,  A.  Railway  Company^  dkc,  v.  McLeoi. 
8  Pug.  8. 

90— Wild  land  tax— ^on-r«>(sident  carrying  on  business 
in  parisii  irtaere  land  lies. 

By  Act  24  Vic.  cap.  19,  it  is  provided  that  there  shall 
be  assessed  and  collected  annually  the  sum  of  one  cent  an 
acre  on  granted  wilderness  land ;  but  it  is  also  declared,  thai 
no  owner  oflands  shall  be  taxed  under  the  provisions  of 
this  Act  on  lands  in  the  parish  where  he  resides.  The  1 
Bev.  Statutes  cap.  53,  sec.  19,  declares  that,  ^'  for  the  pur- 
poses of  assessment,  every  person  carrying  on  business  in 
any  parish  shall  be  deemed  an  inhabitant  thereof.*' 

Held,  That,  as  the  Act  24  Vic.  pointed  out  the  mode  of 
levying  and  assessing  the  tax,  the  mode  of  assessment  pro- 
vided by  the  Bevised  Statutes  was  not  incorporated  in  this 
Act,  and  that  section  19  had  no  application  to  it.  Besides^ 
the  Legislature  has  used  the  word  '^  Besident  "  in  a  sense 
different  from  that  of  "Inhabitant,"  the  former  having 
reference  to  an  actual  and  not  a  constructive  residence. 
The  plaintiff  being  a  non-resident,  though  doing  business 
in  the  parish  where  his  land  lay,  was  therefore  held  not  to 
be  exempt  from  assessment.  Murchie  v.  The  parish  of 
Canterbury,  2  Pug,  188. 

%\  Joint  Stock  Company  —  Siiareliolders—Iiiability 
for  calls— Hfotice  of  assessment— Statute— ex  post 
facto— Coustmetion  of. 

The  Act  82  Vic,  cap.  64,  passed  an  amendment  of  the 
Act  incorporating  the  European  and  North  American 
Bailway  Company  for  extension  from  St.  John  westward, 
after  declaring  that  it  may  be  doubtful  whether  the  sub- 
scribers for  stock  were  liable,  and  whether  any  assessments 
could  bemade  upon  them     by  reason.    1st.  Of  the  whole 
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of  the  capital  stock  not  having  been  subscribed  for.  2ncL 
Because  $60,000  had  not  been  paid  in  at  the  time  required 
by  the  Act,  and  8rd.  Because  it  was  doubtfal  whether  no- 
tices of  the  calls  or  assessments  had  been  given  in  the 
manner  directed  by  the  Act  of  Incorporation,  enacts  as  fol- 
lows : — 1st.  That  the  subscribers  shall  be  held  liable  in 
the  same  manner  and  to  same  extent  as  if  the  necessary 
amounts  had  been  subscribed  and  paid  as  required,  and  as 
if  all  assessments  made  and  notices  given  were  made  and 
given  according  to  the  terms  of  the  Act  of  Incorporation, 
and  the  notices  of  assessments  which  have  been  given 
«hall  be  held  as  having  been  regularly  and  lawfully  given 
in  full  accordance  with  the  requirements  of  said  Act,  and 
the  subscribers  to  the  capital  stock  shall  be  liable  to  the 
assessments  and  calls  made  or  to  be  made,  in  same  man- 
ner and  to  same  extent  as  if  the  necessary  amounts  had 
been  subscribed  for  and  paid  in  as  required,  and  as  if  the 
notice  and  notices  of  calls  and  assessments  had  been  made 
and  given  as  required  by  said  Act  of  Incorporation.  The 
lind  section  legalizes  all  acts  done  or  ordered  to  be  done 
by  the  Company,  their  officers,  etc.,  in  exercise  of  the 
powers  given  by  the  Act  of  Incorporation.  The  8rd  sec- 
tion declares,  that  to  entitle  the  Company  to  recover 
against  any  subscriber  or  stockholder,  a  notice  shall  be 
^ven  and  published  by  the  President,  which  notice  shall 
specify  the  amount  of  assessment,  that  is,  whether  the 
whole  or  what  part  of  the  subscribed  capital  stock,  and 
shall  require  the  same  to  be  paid  to  the  treasurer ;  and 
alter  such  publication  the  Company  may  recover  in  the 
same  manner  as  if  the  calls  for  assessments  had  been 
regularly  made  and  published  or  served  in  accordance 
with  the  requirements  of  the  Act  of  Incorporation.  On 
July  29th,  1869,  the  following  notice,  signed  by  the  Presi- 
dent of  the  Company,  was  published  : — "  I  hereby  give  no- 
tice that  the  following  calls  for  payment  of  the  capital 
stock  subscribed  to  the  European  and  North  American 
Eailway  from  St.  John  westward,  is  hereby  made,  viz.,  a 
call  of  nine  per  cent,  of  such  capital  stock ;  a  further  call 
of  eleven  per  cent. ;  a  further  call  of  ten  per  cent. ;  a  fur- 
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ther  call  of  ten  per  cent. ;  a  further  call  of  ten  per  cent ;  a 
farther  call  of  ten  per  cent." ;  a  further  call  of  ten  per  cent. ; 
a  farther  call  of  ten  per  cent. ;  a  further  call  of  ten  per 
cent. ;  a  farther  call  of  ten  per  cent. ;  the  said  several  per 
centages  making  the  whole  amount  of  the  said  capital 
stock  subscribed  to  the  said  Company.  Held,  per  Allen,  C.  J.» 
and  Weldon,  J.,  (Fisher,  J.  dissentiente,)  that  the  notice  was 
not  such  as  the  Act  required  to  entitle  the  Company  to  sue ; 
that  the  Act  did  not  authorize  the  President  to  make  calls, 
but  merely  to  give  notice  of  assessments  that  had  already 
been  made  by  the  directors ;  and  that  defendant  was  not 
liable.  The  European  and  N.  A.  Railway  Co.,  y.  Dunn,  S 
Pug.  820. 

99— iDsolvemcy— Estate  of  Insolvent— liiabllity  to  taxa- 
tion. 

The  Act  81  Vic,  cap.  86,  making  assessments  on  real 
estate  in  the  city  of  St.  John,  a  special  lien  on  the  property 
for  two  years,  applies  equally  where  the  owner  has  made 
an  assignment  in  insolvency,  and  such  lien  continues  for 
two  years  after  the  taxes  accrued ;  but  after  the  expiration 
of  such  period  the  corporation  can  only  rank  on  the  estate 
for  the  taxes  the  same  as  ordinary  creditors. 

The  estate  of  an  insolvent  in  the  hands  of  the  assignee 
is  liable  to  taxation.  The  Mayor,  Jtc,  of  St.  John  v. 
McLeod,  Assignee,  dkc»,  1  P.  dc  B.  428. 

9S—Oebentnres— Interest  on— Party  objectlni:. 

A  Town  Council  authorized  by  law  to  assess  for  inter- 
est payable  on  debentures  issued  by  the  Board  of  School 
Trustees,  has  no  power  to  make  an  assessment  for  interest 
on  debentures — to  he  issued. 

It  is  the  duty  of  a  party  objecting  to  an  assessment  to 
shew  prima  facie  that  it  is  wrong.  Ex  parte  Maker,  1 
Pug.  251. 

Conmiisstoners  of  sewers— Right  to|assess  proprietors 
of  lands. 

See  Commissioners  of  Sewers. 
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II. 

Proceedings. 
On  Befnult— Affidavit. 

See  Damages  IV. 

l¥rit  of  Inquiry* 

See  Damages  V. 
liimit  Bond— Damages— Assessment. 

See  Bond  8,  10,  15. 

IService   of   rule    for    assessing    damages— Delay   in 
service. 

See  Practice  VI.  14. 
1— IVotice— Parisii  School  Act— Amonnt. 

Where  an  assessment  is  made  under  the  Parish  School 
Act,  the  assessors  must  give  notice  thereof,  in  the  same 
manner  as  in  cases  of  assessment  for  County  rates,  under 
1  Rev.  Stat.  cap.  58,  sec.  12.     Ex  parte  Street^  1  Han.  107. 

9— -Notice. 

An  assessment  under  the  Act  relating  to  sewers  in  the 
City  of  St.  John,  is  not  valid  unless  the  notice  required  by 
the  Eev.  Stat,  cap.  53,  sec.  12,  has  been  given  by  the  as- 
sessors; and  Quare,  "Whether  such  assessment  can  be 
made  until  the  expiration  of  thirty  days  after  such  notice 
given.     Regina  v.  The  Mayor  of  St.  John,  8  AU.  361. 

An  assessment  which  does  not  exceed  the  sum  ordered 
to  be  levied  by  more  than  10  per  cent,  is  not  illegal.     Ibid. 

S— CaUing  Meeting— Dillerent  objects. 

An  application  to  Trustees  to  divide  a  Parish  into 
School  districts,  and  to  call  a  meeting  of  the  inhabitants  to 
determine  upon  an  assessment  under  the  Parish  School 
Act,  21  Vic.  cap.  9,  may  be  made  at  the  same  time;  and  if, 
on  the  division  of  the  parish,  three  or  more  of  the  appli- 
cants are  found  to  be  resident  freeholders  in  the  district 


ASSESSMENT.  127 


for  which  the  assessment  is  required,  the  trustees  may  call 
the  meeting  without  any  new  application.  Ex  parte  Yeats, 
4  AU.  381. 

A  poll-tax  may  be  levied  under  the  Parish  School  Act. 
Ibid. 

4— Separate  statements—lVllxed  assessment* 

A  warrant  directing  an  assessment  for  several  purposes ; 
as,  for  the  poor ;  for  County  contingencies ;  and  for  schools ; 
may  be  suflScient — provided  the  amounts  required  for  each 
object  are  separately  stated.  But  there  must  be  separate 
assessments  for  each  object,  and  if  the  whole  are  so  blended 
together  that  this  cannot  be  ascertained,  the  assessment  is 
bad.     Ex  parte  Mclnerney,  1  Pug.  227. 

If  an  assessment  is  ordered  by  the  Sessions  the  warrant 
may  be  issued  by  the  Clerk  of  the  Peace  after  the  Sessions 
have  adjourned.    Ibid. 

5— School  assessment— Assessment  list—Part  defective 
—  Certiorari. 

Where  the  assessments  for  schools,  and  for  the  County 
purposes  were  stated  in  separate  columns  in  the  assess- 
ment list,  and  an  objection  was  made  to  the  legality  of  the 
school  assessment,  a  certiorari  was  granted  to  bring  up 
that  part  of  the  assessment  only.  Ex  parte  Maker,  Hil. 
T.  1878. 

^— Conunon  Scbool  Act— Treasurer— Bond. 

It  will  not  invalidate  an  assessment  made  under  *'  The 
Common  Schools'  Act,  1871,"  sec.  12,  that  the  County 
Treasurer  has  not  given  a  bond,  as  directed  by  the  Act,  to 
account  for  the  money  paid  to  him  as  the  County  School 
Fund — that  part  of  the  Act  being  directory  only.  Ex. 
parte  Raymond,  Mich.  T.  1872. 

*y— Oemeral  Assessment— Severance— Districts. 

A  county  assessment  in  aid  of  Schools,  under  the  12th 
sec.  of  "  The  Common  Schools'  Act,  1871,"  need  not  be 
separate  from  the  general  County  assessment,  provided  the 
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several  amounts  are  distinguishable,  nor  is  it  necessary,  in 
order  to  support  such  an  assessment,  to  shew  any  division 
of  School  districts.    Ex  parte  Raymond^  HU.  T.  1878. 

8— Common  School  Act— School  purposes  ^Notuyiiii: 
^        Council  of  amonntreauired. 

By  Act  22  Vic.  cap.  87,  the  Mayor  etc.,  of  St.  John, 
were  authorized  ''  on  or  before  the  Ist  April  in  each  year," 
to  assess  the  City  for  certain  purposes.  By  ''  The  Com- 
mon Schools'  Act,  1871,'*  sec.  58,  the  Board  of  Trustees 
was  authorized  to  determine  annually  the  amount  required 
for  the  support  and  maintenance  of  Schools,  etc.,  in  the 
District,  and  "  previous  to  the  order  for  assessment  for 
general  City  purposes,"  notify  the  Common  Council  of  the 
amount  required,  and  the  Council  was  to  cause  the  same 
to  be  levied  and  collected  at  the  time  of  levying  and  coUect-r 
ing  other  City  taxes.  Held,  That  the  Act  was  imperative 
as  to  the  time  of  notifying  the  Common  Council  of  the 
amount  required  for  School  purposes ;  and  therefore,  where 
the  general  City  assessment  was  ordered  on  the  6th  March, 
but  the  Board  of  Trustees  did  not  notify  the  Council  of  the 
amount  required  for  Schools  till  the  26th  April,  an  assess- 
ment made  for  the  latter  purpose  was  bad.  Ex  parte 
CarvUl,  1  Pug.  222. 

d— School  Assessment— Notice— Time— Amount* 

A  School  assessment  under  the  Act  21  Yic.cap.  9,  sec.  16, 
is  bad  if  thirty  days  have  not  elapsed  between  the  publica- 
tion of  notice  of  the  assessment,,  and  the  delivery  of  the 
warrant  to  the  collector,  according  to  1  Bev.  Stat.  cap.  68, 
sec.  12.  Also,  if  the  amount  ordered  for  assessing  and 
collecting  exceeds  16  per  cent,  on  the  assessment.  Regina 
V.  Jar  dine  f  6  AU.  646. 

lO— Corporation— Against  ¥vhom— Stock— Actual  value. 

An  assessment  against  a  Joint  Stock  Corporation  must 
be  made  against  the  President  or  Manager  of  the  Company. 
Ex  parte  ike  Bank  of  New  Brtmswtckf  1  Pug.  266. 

Under  the  Act  22  Vic.  cap.  87,  sec.  12,  the  assessment 
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ahonld  be  made  upon  the  actaal  value,  and  not  upon  the 
par  value  of  the  Stock  of  an  incorporated  Company.    Ibid. 

CommpeUbojg  assessflient— School  Tntfltees* 

See  Mandamns  18.    Ex  parte  Davoe. 

m. 

MlBOBLIiANBOUB. 

See  Joint  Stock  Company. 
1— Amount  ot  asseosment. 

An  assessment  which  does  not  exceed  the  sam  ordered. 
to  be  levied  by  10  per  cent,  is  not  illegal.  See  Reginn,  v. 
Mayor  of  St.  John,  8  All.  861. 

* ^An  assessment  for  poll  tax,  if  not  fixed  by  a  par* 

ticolar  statute,  must  be  one-eighth  of  the  amount  ordered 
to  be  assessed  according  to  1  Bev.  Stat.  cap.  53,  sec.  11.. 
Ex  parU  Sharkey,  Mich.  T.  1872. 

S— Certiorari  to  remove— Time  of  application. 

An  application  for  a  c«?tiorari  to  remove  an  assessment, 
should  be  made  promptly.  Where  a  party  had  notice  of  nxk 
assessment  in  December,  and  his  property  was  sold  under 
execution  for  non-payment  in  February,  an  application 
made  in  Easter  term  for  a  certiorari  to  remove  the  proceed- 
ings was  refused,  though  the  assessment  appeared  to  have 
been  improperly  made.    Ex  parte  Oerow,  4  AH  269. 

4 — C^neral  Sessions — Poiver  to  order. 

The  General  Sessions  has  no  power  to  order  an  assess- 
ment as  for  County  contingencies,  to  meet  the  costs  incur* 
red  by  a  party  in  making,  and  by  the  assessors  in  resisting 
an  application  to  quash  an  assessment  under  the  Parish 
School  Act.    Regina  v.  Aeeessors  of  King's,  1  Han.  520. 

ft~8nnunoning  Freeiiolders— Private  road— Justices 
issuing  warrant  -Presence  of. 

The  two  Justices  who  issue  the  warrant  for  summoning 

freeholders  to  determine  on  the  necessity  of  a  private  road 

under  the  Highway  Act  50  Geo.  Ill,  cap.  6,  must  be  present 

at  the  assessment  of  damages  by  such  freeholders.    Pitt  v.. 

Law$oa  and  others,  C.  Ms.  57. 
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^—Commissioners^  acts  not  lu^clal— Interest. 

The  Acts  of  CommisBioners  of  Sewers  appointed  under 
the  Act  22  Vic.  cap.  53,  are  not  judicial  acts  ;  therefore  it 
is  no  objection  to  their  proceedings  to  assess  the  proprie- 
tors of  land  for  the  purposes  of  the  Act,  that  they  are  in- 
terested as  owners  of  land  in  the  district  assessed.  Ritchie, 
J.  dissentiente.     Ex  parte  Calhoun,  5  All.  454. 

See  Commissioners,  same  case. 

7 — Contractor  voting— Interest. 

K.,  a  commissioner  of  sewers  for  the  Germantown  Lake 
District,  became  contractor  for  the  execution  of  certain  work 
executed  under  their  direction,  and  afterwards  sat  and  voted 
with  the  other  commissioners,  when  they  decided  that  the 
work  had  been  satisfactorily  performed,  and  ordered  an 
assessment  on  the  land  owners  to  pay  for  it.  Held,  That 
the  assessment  was  bad.  The  Qu^en  v.  The  Comvmswners 
of  Germantown  Lake,  1  Han.  348. 

8— Assessment  on  person  i¥iio  iiad  conveyed  land  as- 
sessed—Change by  Commissioners  of  name— Cer^ 
tiorari  refused. 

An  assessment  was  made  upon  A,  as  a  proprietor  of 
land  in  the  district,  it  afterwards  appearing  that  he  had 
<ionveyed  the  land  to  B,  the  commissioners  struck  out  A*s 
name  and  inserted  B's ;  the  Court  in  the  exercise  of  its 
discretion  refused  to  grant  a  certiorari  to  buy  up  the  as- 
sessment on  B*s  application.     Ex  parte  Callioun,  5  AIL  454. 

As  the  insertion  of  B's  name  did  not  increase  the 
assessment  on  any  other  proprietor  of  land  in  the  district, 
it  was  held  to  be  no  ground  for  quashing  the  assessment 
on  the  application  of  such  other  proprietors.     Ibid. 

^—Refusal  of  ivarrant* 

An  application  for  a  warrant  to  summon  a  jury  to  assess 
the  damages  to  the  owner  of  land  through  which  the  Saint 
John  Water  Company  desired  to  lay  pipes,  etc.,  under  the 
authority  of  the  Act  2  Wm.  IV.  cap.  26,  was  refused,  where 
it  was  not  shewn  that  the  Company  deemed  it  absolutely 
necessary  to  lay  down  pipes  through  the  land.  Ex  parte 
The  Saint  John  Water  Company,  Ber.  128. 
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lO— Commissioners— liiability— Neglecting  Co  assess. 

Quare,  Whether  Commissioners  of  Sewers  would  be 
liable  to  an  action  if  they  neglected  to  make  assessment 
required  by  Act  of  Assembly.  See  Peek  v.  Hobmeon^  2 
Kerr  687. 

11— Po'iirer  of  Commissioners— Special  Act. 

Under  the  powers  given  to  the  Commissioners  of  Sewers 
by  the  Act  22  Vie.  cap.  58,  and  1  Bey.  Stat.  cap.  67,  to  as- 
sess for  all  expenses  of  draining,  dykeing,  etc.,  they  may 
assess  for  the  expense  of  purchasing  a  mill,  erecting  a  dam 
across  a  river,  making  surveys  and  for  interest  on  money 
borrowed — (these  being  necessary  for  carrying  out  the  ob- 
jects of  the  Act) — and  for  their  own  fees.  Ex  parte  Calhoun^ 
5  AU.  454. 

IJI— Error— Intention  to  correct— Certiorari. 

In  shewing  cause  against  a  rule  for  certiorari  to  remove 
an  assessment,  the  assessors  cannot  shew  that  the  matter 
objected  to,  is  an  error  which  they  intended  to  correct ; 
under  the  81st  sec.  of  1  Bev.  Stat.  cap.  58,  unless  the  error 
has  been  corrected,  the  certiorari  will  issue.  Ex  parte  Mc- 
Garr,  HiL  T.  1878. 

IS— Jury  of  Inquiry— No  return  of  panel. 

Sheriff  not  returning  any  panel  on  the  writ ;  damages 
assessed  by  a  jury  summoned  to  try  issues  at  the  assizes 
no  good  ground  for  setting  aside  assessment.  See  Wheeler 
V.  Gove,  1  Kerr  580. 

14— Rector- Rents  of  Glebe- Uability  to  Assessment. 

Under  the  Act  26  Vic.  cap.  85,  which  exempts  from  tax- 
ation the  income  of  the  inhabitants  of  Fredericton,  derived 
from  real  or  personal  property,  the  Bector  of  the  Parish  is 
not  liable  to  be  assessed  upon  the  income  derived  from  the 
rents  of  his  Glebe.  Lee  v.  Mayor  of  Fredericton,  East. 
T.  1878. 
Promissory  note  g^iven  for  amount  of  assessment. 

See  Bills  and  Notes  I.  9. 
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Interest— Instalment— Calls— Interest  not  allowed  on 
assessment  "iirliere  Act  silent  as  to. 

See  Interest  2. 

Assessment  otlDwummges* 

See  Bond. 

Judgment  by  default— Damages— Inquiry— Venire    HeU 
ting  aside  Assessment. 

See  Practise  YI. 

Assent— Novation. 

See  Assumpsit  III.  54. 

ASSETS. 

See  Executors  and  Administrators. 

ASSIONEi:. 
Of  Judgment— Attorney  elaiming  as  sueli. 

See  Attorney  III.  7,  9. 

Of  Bankrupt. 

See  Bankrupt. 

Of  Bail  Bond— Executor  of— Suing— Eviden<*.e. 

See  Bond  15. 

Of  Limit  Bond. 

S^e«Bond  2. 

Of  Covenant  binding  Assignee. 

See  Covenant  7. 

Bigbts  of— Breacb  of  warranty. 

See  Covenant  4. 

Of  Policy  of  Insurance— Consideration 

See  Pleading  I.  89. 
Of  Term— Deed- Project  Evidence. 

See  Landlord  and  Tenant  YI.  2. 
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Of  Ueeiise* 

See  License,  2,  8. 

Of  Moitgime—Blectnient— Defence. 

See  Mortgage  8. 

Of  Beplevim  Bond— Oeputy— Beliveiy* 

See  Bond  18. 

Of I^ase— Action  by  AMlfrnee  of  a  I^a«e  airainst  lessors 
on  covenants  to  pay  for  improvements,  plaintifl 
entitled  to  interest  on  amount  appraised  from 
time  it  l»ecame  payable. 

See  Landlord  and  Tenant  YI.  2. 

ASSIONMENT. 

Recognition  of— Third  Party. 

See  Chose  in  Action. 

Act^eptance  of  Bent— Becoirnition  of  Assignee 

See  Landlord  and  Tenant  14. 

By  Partner— Assent  of  Co-partner. 

See  Deed  IV.  1. 

Oifer  to  assign— Bona  fldes— Notice. 

See  Insolvent  Debtor  5. 

In  Trust— Creditors. 

See  Insolvent  Debtor  £• 

Of  Ucense  to  cut  timber. 

See  License. 

By  parol— To  dig  minerals. 

See  License. 
Of  Land,  without  debt. 

See  Mortgage,  1,  2. 

Of  Premises— mtortg^age  debt 

See  Mortgage  1,  2. 


184  ASSIGNMENT. 


Of  Mortgai^c-— Vesting  of  Po'iirer  of  Sale— KishlA 

See  Mortgage  18. 

Of  Deed— Creditors  not  parties  to— Bona  fide. 

See  Deed  III.  1. 

Trustee,  also  Creditor. 

See  Deed  III.  4. 

Asslgrnment  nnder  Insolvent  Act* 

See  Insolvent  Act. 
Of  Replevin  Bond. 

See  Bond  21. 

Of  lease— Exceptions  obstructing  light. 

See  Action  on  the  case  lY.  4. 

1— Of   Goods— Defeating    Execution— Consideration- 
Delivery  and  Acceptance— Evidence. 

An  assignment  of  goods  is  not  necessarily  void,  though 
the  intent  and  effect  of  it  may  be  to  defeat  an  execution,  if 
the  assignment  be  made  bona  fide  for  the  benefit  of  other 
particular  creditors,  and  there  be  a  delivery  and  accept- 
ance of  such  goods  under  the  assignment  before  the  execu- 
tion is  delivered  to  the  Sheriff.  Qiuere,  What  acts  will 
constitute  a  delivery  and  acceptance  ?  Kinnear  v.  miitef 
2  Kerr  235. 

It  is  a  good  consideration  for  such  assignment,  that  the 
assignees  were  liable  as  security  for  certain  existing  debts 
of  the  assignors,  and  the  goods  were  to  be  appropriated  to 
the  payment  of  those  debts.  Proof  of  the  actual  payment 
of  the  debts  is  not  essential.     Ibid, 

Whether  the  consideration  and  transfer  be  real  or  fic- 
titious, and  whether  there  have  been  an  actual  delivery 
and  acceptance  of  the  goods,  are  questions  for  the  jury,  on 
the  whole  evidence.    Ibid,, 

Where  part  of  the  alleged  consideration  was  interest 
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money  due  on  a  bond  to  a  creditor  in  Nova  Scotia,  and  a 
bill  of  exchange  drawn  by  him  on  the  plaintiff  was  given  in 
evidence.  Held,  That  a  contemporaneous  letter  written  by 
the  creditor  which  specified  that  the  bill  was  drawn  for 
such  interest  was  admissible  in  evidence.    Ibid. 

9— Previoiis  Assigmnent—Executlon—Bona  lldes* 

In  trespass  against  the  defendant.  Sheriff  of  North- 
umberland, for  taking  goods  under  an  execution  against  P. 
as  his  property,  which  the  plaintiff  claimed  under  a  pre- 
vious assignment  made  by  P.  to  him  in  payment  of  a  debt ; 
the  question  whether  the  transaction  was  bona  fide  or  not 
being  fairly  left  to  the  jury,  who  found  for  the  plaintiff,  the 
Court  refused  to  disturb  the  verdict.  Doak  v.  Johnston^ 
2  Kerr  819. 

Declarations  of  the  son  of  P.,  in  whose  possession  the 
plaintiff  had  left  the  goods,  as  to  the  circumstances  of  the 
transfer,  were  held  to  have  been  properly  rejected  by  the 
Judge  at  the  trial ;  though  the  fact  of  such  possession  was 
proper  for  the  consideration  of  the  jury.     Ibid. 

The  fact  that  the  assignment  was  made  to  the  plaintiff 
with  intent  to  avoid  an  execution,  does  not  in  point  of  law 
make  it  void,  if  it  be  bona  fide,  and  for  a  valid  considera- 
tion.   Ibid. 

S— Of  liease— Privity  of  Estate— Covenant— Reversloii 
—Action  of  Covenant* 

Action  of  covenant  by  assignee  of  lessee  against  lessor 
on  a  lease  made  of  land  for  eleven  years,  from  1st  Feb- 
ruary 1830,  on  the  usual  Provincial  building  covenant,  for 
not  appointing  an  appraiser  to  value  the  buildings  after  the 
expiration  of  the  term,  and  notice  to  the  defendant  on  the 
8rd  May,  1843,  that  the  plaintiff  had  chosen  an  appraiser 
on  his  part,  and  request  then  made  to  the  defendant  to  ap- 
point an  appraiser  on  his  part.  Plea,  that  the  defendant 
at  and  from  the  end  of  the  term,  viz.  1st  February,  1841  ^ 
was  willing  and  ready  to  appoint  an  appraiser  until  the  1st 
May,  1841,  when  the  defendant  granted,  bargained  and  sold 
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all  his  right,  title  and  interest  in  the  said  land  and  the 
buildings  and  improvements  thereon  to  B  and  G,  after 
which  the  said  B  and  C  became  and  are  the  only  persons 
capable  in  law  to  perform  the  covenants,  whereof  the 
plaintiff  had  notice ;  and  that  B  and  G  had  ever  since  been 
ready  and  willing  to  perform  the  covenant,  but  that  the 
plaintiff  had  not  applied  to  them  to  appoint  an  appraiser. 
Held,  Bad  on  demurrer,  there  being  nothing  on  the  record 
to  shew  any  privity  of  estate  at  the  time  of  the  assignment, 
or  that  the  assignment  was  of  a  reversionary  and  not  a 
possessory  estate,  or  that  the  plaintiff  remained  in  the  pos- 
session of  the  demised  premises,  or  that  B  and  G  were 
liable  to  the  performance  of  the  covenant.  Ansley  v. 
Peters,  2  Kerr  698. 

Semble,  The  lessor  would  not  be  discharged  from  liabil- 
ity on  his  personal  covenant  by  assignment  of  the  reversion, 
although  where  he  assigns  during  the  term,  and  gives  no- 
tice thereof  to  the  lessee,  application  should  be  made  to 
the  assignee  to  appoint  an  appraiser.  Ansley  v.  Peters,  2 
Kerr  598. 

The  lessor  by  a  bargain  and  sale  of  the  land  after  the 
ezpiratioa  of  the  term,  does  not  incapacitate  himself  from 
the  performance  of  the  covenant,  as  he  may  still  pay  the 
appraised  value  :  if  he  were  incapacitated,  the  bargain  and 
sale  after  the  term  and  before  appraisement  would  be  a 
breach  of  the  covenant.     Ihid. 

4— By  Deed— Property  passings  by. 

The  defendant  had  in  his  possession  as  a  pond  keeper 

timber  belonging  to  H.  who,  while  it  was  in  the  defendant's 

possession,  made  a  general  assignment  of  his  property  by 

deed  to  the  plaintiff.     Held,  that  this  was  an  assignment 

of  the  property  in  the  timber,  and  not  merely  of  a  chose  in 

action,  and  that  'the  plaintiff,  after  tendering  the  amount 

of  the  defendant's  lien  on  the  timber,  might  maintain 

trover  against  him.     Jack  v.  Eagles  2  AU.  95. 

•5— Policy  of  Insurance— Invalid  assignment* 

Plaintiff,  whose  stock  of  goods  in  his  store  was  insured  by 
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ciefendants  by  a  policy  under  seal,  sold  them  to  A.,  taking 
notes  in  payment.  Subseqaently,  at  the  offioe  of  defend- 
ants' agent,  and  by  his  consent,,  he  endorsed  on  the  policy 
that  he  thereby  assigned  it  to  A.,  having  sold  him  the  goods. 
This  assignment  was  entered  on  defendants'  books,  bat 
not  made  under  seal,  and  A.  was  not  informed  of  it.  The 
first  note  being  unpaid,  plaintiff,  by  consent  of  A.,  took 
back  the  goods,  and  possession  of  the  store.  They  were 
afterwards  consumed  by  fir6^  HMf  That  the  assignment 
on  the  policy  was  invalid,  and  that  plaintiff  could  recover 
under  the  policy  for  -the  loss.  Weldon,  J.,  dissentiente ; 
Fisher,  J.,  dubitante.  Crozier  v.  The  Phcenix  Imurance 
Co.,  2  Han.  200. 

•— fixecator— nioitirai^e  land  of  Testator. 

An  executor  cannot  assign  the  legal  estate  in  land 
mortgaged  in  fee  to  his  testator,  unless  the  land  is  devised 
to  him.  Without  such  devise,  his  assignment  will  only 
operate  as  a  transfer  of  the  mortgaige  debt.  An  assign*^ 
ment  of  a  mortgage  by  an  executor  is  not  admissible  in 
evidence  without  proof  of  the  probate.  See  Doe  v.  Haneon^ 
8  AH.  43R. 

T— Of  Adminlstratloa  Bond. 

In  an  application  to  put  an  administration  bond  in  suit^ 
the  Ck)urt  will  not  determine  whether  there  has  been  a 
breach  of  the  bond.  If  the  applicant  makes  out  a  primi 
facie  oase  of  breach,  and  thai  he  is  a  proper  person  to  sue 
for  it,  he  is  entitled  to  an  assignment.  In  re  Hunter,  1 
Han.  288. 

8 — ^An  assignment  will  not  be  refused,  though  the  bond 
varies  from  the  form  given  by  the  Act, — ^the  variance  being 
slight.    Ibid. 

ASSmiPSIT. 

I.   GSNSBALLY. 

IL  Pabtibs. 

Ill*  Homnr  Couirrs. 

a  Account  Stated. 

h  Money  Had  and  Beceived. 
9 
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c  Money  Lent. 

d  Qnantam  Memit. 

e  Indebitatus  ABSumpsit. 

Goods  Bargained  and  Sold. 
g  Money  Paid. 

IV.   MiSOELLANBOUS. 

L 

Gbnebally. 
Action— By  and  against  .mrlioni  Maintainable* 

See  Action  at  Law  IX. 

Riglit  to  Action. 

See  Action  at  Law  IV. 

For  mrliat  Maintainable. 

See  Action  at  Law  X. 

Rescinding:  Contract. 

See  Action  at  Law  V. 

Remedy— Suspension  o£ 

See  Action  at  Law  YI. 

Action  before  Expiration  of  Credit. 

See  Action  at  Law  YIL 

Foreign  Judgment— Assumpsit  Maintainable  upon* 

See  Action  at  Law  X. 

Magistrate's  Court   JTudgment* 

See  Action  at  Law  X. 

Former  Recovery* 

See  Action  at  Law  YIII. 

1— Breach  of  Agreement* 

By  agreement  between  the  plaintiff  and  defendant,  the 
latter  undertook  to  manufacture  and  deliver  to  the  plain- 
tiff by  a  certain  time  200,000  feet  of  deals,  and  the  plain- 
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agreed  to  adyance  to  the  defendant  twenty  Bhillings 
per  thousand  feet  for  all  the  deals  delivered,  bat  not  to 
advance  more  than  £60  over  the  quantity  delivered;  that 
the  plaintiff  should  dispose  of  the  deals  and  account  to  the 
defendant  for  the  proceeds,  the  gain  or  loss  to  be  divided 
equally,  and  the  defendant's  portion  of  the  proceeds  to  be 
deducted  from  his  private  account  with  the  plaintiff.  The 
plaintiff  advanced  jE200  to  the  defendant,  who  only  de- 
livered 74,000  feet  of  deals,  which  the  defendant  shipped 
to  Scotland,  where  they  remained  unsold.  Held,  That  the 
defendant  was  liable  for  breach  of  his  agreement,  and  that 
the  plaintiff's  remedy  was  not  suspended  until  the  deals 
delivered  were  sold,  but  that  he  might  recover  the  amount 
of  the  private  account  and  the  surplus  advances  as  liqui- 
dated damages.    Lock  v.  Purdon,  2  AU.  88. 

Held  also,  That  any  failure  on  the  plaintiff's  part  in 

selling  the  deals  did  not  affect  the  defendant's  liability  for 

breach  of  his  agreement.    Ibid. 

9— Mortgased    debt— Setaement  of   Accoimts— Cove* 
■umt  Existiiig. 

Defendant  being  indebted  to  plaintiff  for  supplies  ad- 
vanced to  build  a  ship,  and  requiring  further  advances, 
mortgaged  the  ship  to  the  plaintiff  in  September,  1857,  for 
£10,000,  and  covenanted  to  pay  the  amount  due  with  in- 
terest in  January,  1858.  In  November,  1857,  the  parties 
settled  their  accounts,  when  a  balance  of  £9,749  was  found 
to  be  due  the  plaintiff  on  the  advances  for  which  the  mort- 
gage was  given.  Held,  that  assumpsit  could  not  be  main- 
tained for  this  balance,  but  that  action  should  have  been 
on  the  covenant.    Jardine  v.  McCauley,  5  AU.  872. 

3— Special  averments— Failure  ia  proof  of—Recovery 
ander  Conuaon  Coaais. 

The  plaintiff  and  defendant  entered  into  a  contract, 
whereby  the  defendant  agreed  to  supply  the  plaintiff  with 
provisions,  etc.,  at  stated  prices,  for  teams  to  be  employed 
by  the  plaintiff  in  hauling  logs  during  the  winter ;  the  logs 
to  be  driven  into  the  boom  at  B.  as  early  the  ensuing 
spring  as  the  freshet  would  permit ;  defendant  to  make  pay- 
ment for  the  logs,  after  deducting  his  account  for  supplies, 
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etc.|  in  three  and  six  months  after  the  logs  were  driven  to 
the  boom.  The  action  was  brought  before  the  expiration 
of  six  months  from  the  delivery  of  the  logs»  and  the  plaintiff 
had  a  general  verdict  on  both  the  special  common  counts. 
Held^  That  having  failed  to  prove  the  averments  in  the 
special  counts,  the  plaintiff  could  not  sustain  the  verdict  on 
the  common  counts,  not  only  because  the  credit  had  not 
expired,  but  because  the  whole  estimate  of  damages  had 
been  based  upon  the  contract.  Cwntpbell  v.  Todd^  8 
Kerr  171. 
Evidence  under  Common  Counts. 

See  Infra  III. 

11. 
Parties. 
Parties* 

See  Action  at  Law. 

Corporation— Seal— A§^ents^  Authority— Estoppel. 

See  Corporation  4. 

Tenants  in  Common. 

See  Action  at  Law. 

Parties— Rescission  hy. 

See  Action  at  Law. 

Parties  not  in  statu  quo. 

See  Infra  29. 

IIL 
MoNEV  Counts. 
a — ^AcooiJMTS  Stated. 
1— SulHelency  of  Acknomrledgment. 

Upon  an  agreement  made  by  B.  to  purchase  from  C.  a 
quantity  of  saw  logs,  which  C  had  previously  bought  of  A, 
B  agreed  to  pay  A  £75  from  the  proceeds  of  the  lumber 
when  it  got  to  market  $  some  time  afterwards,  upon  an 
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application  for  payment,  B  said ''  be  had  chartered  a  vessel, 
trad  that  A  would  have  his  pay,  one-half  in  a  fortnight,  and 
the  other  half  in  two  or  three  months/*  Held,  That  A 
eoold  not  recover  the  dE7o  on  the  count  for  an  account 
stated,  although  more  than  three  months  had  elapsed  be- 
fore bringing  this  action.     Lee  v.  Howe,  1  Kerr,  569. 

^ rpjjQ  defendant  having  purchased  from  P  a  mill, 

together  with  a  quantity  of  logs,  which  had  been  sold  by 
the  plaintiff  to  P,  accepted  an  order  drawn  by  P  on  him  in 
the  plaintiff's  favor  for  £75,  the  price  of  the  logs,  payable 
when  the  deals,  into  which  the  logs  were  to  be  sawed,  were 
got  to  market  and  the  proceeds  realized  ;  and  some  time 
after  when  the  deals  were  at  the  market,  the  order  being 
presented  to  him  for  payment,  the  defendant  said  he  had 
chartered  a  vessel  to  take  away  the  deals,  and  that  he 
would  pay  the  plaintiff  one-half  the  amount  of  the  order  in 
two  or  three  days  and  the  remainder  in  two  or  three 
months.  Held,  That  the  plaintiff  was  entitled  to  recover 
the  £75  under  the  account  stated.  Lee  v.  Howe,  2  JTerr  546. 

8 An  account  containing  items  on  both  sides,  and 

shewing  a  balance  in  favor  of  the  plaintiff,  was  rendered  by 
him  to  the  defendant,  who  wrote  upon  the  account  a  sum 
of  money  as  a  deduction  from  the  balance  claimed  by  the 
plaintiff.  Held,  That  without  the  deduction  there  was  no 
admission  by  the  defendant,  and  that  he  had  only  admitted 
the  balance  of  the  account  after  the  deduction.  Held  dlso^ 
That  the  plaintiff  could  not  increase  this  balance  by  refer- 
ence to  a  previous  account  i:endered  to  him  by  the  defend- 
ant,  in  which  a  much  larger  balance  was  admitted  to  be 
due  than  the  plaintiff  claimed  in  this  suit,  without  shewing 
that  one  account  referred  to  the  other.  Spurr  v.  Allison,  8 
AU.  464. 

4 1^  account    containing  debits  and  credits  was 

presented  by  the  plaintiff  to  the  defendant,  who  admitted 
it  to  be  coErect,  but  refused  to  sign  it,  alleging  that  there 
might  he  other  credits  to  which  he '  was  entitled,  and  for 
which  he  required  time  to  consider.  Held,  That  this  did 
not  prove  an  account  stated.  HarUy  v.  OoodfeUow^  1 
Ha,ft*  885« 
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-When  A  delivered  goods  to  B  upon  the  under- 


standing that  B  should  deliver  other  goods  in  exchange, 
but  subsequently  A  rendered  an  account  to  B  of  the  same 
which  B  acknowledged  to  be  correct  and  promised  to  pay»  A 
may  recover  therefor  under  an  account  stated,  notwith- 
standing his  bill  of  particulars  gives  the  items  as  the 
ground  of  his  demand.  Grant  v.  Aiken  &  Shaw,  Ber.  269 
6— I>eniaiid  conllned  by  paitfcnlars. 

The  plaintiff  by  his  particulars  confined  his  demand  to 
damages  for  the  breach  of  a  special  agreement  which  he 
failed  to  prove.  Held,  That  he  could  not  give  evidence  on 
the  account  stated  of  the  acknowledgment  of  a  sum  due 
independent  of  the  special  agreement,  but  connected  with 
the  transaction  to  which  it  related.  Jackman  v.  Broum, 
Mich.  T.   1881. 

Y— Bill  of  Excham^e  admitted  nnder  accomit  stated— 
Pleading^. 

If  a  Bill  of  Exchange  is  drawn  for  balance  of  account 
acknowledged  to  be  due  to  the  plaintiff  from  the  drawer, — 
who  has  no  funds  in  the  drawers'  hands, — the  plaintiff 
may  recover  on  the  count  upon  the  account  stated,  if  in 
consequence  of  not  alleging  the  excuse  for  non-presentment, 
he  is  unable  to  recover  upon  the  special  count.  Emerson 
V.  Gardiner,  1  AIL  451. 

S The  payee  of  a  dishonored  Bill  of  Exchange  may 

recover  the  amount  from  the  drawer  in  an  action  on  the 
common  counts,  if  no  notice  of  dishonor  has  been  given. 
James  v.  McLean,  8  Alien  164. 

9— Payee  ag^alnst  maker— Evidence. 

In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note,  although  it  is  made  payable  at  a  particu- 
lar place,  yet  it  is  admissible  evidence  under  the  common 
counts.    Merritt  v.  Woods,  Ber.  261. 

A  promissory  aote  may  be  ^ven  in  evidence  under 
Account  Stated. 

See  JSteadman  v.  Holstead,  8  Kerr  885. 

Purchamo  money  in  Deed'-Admission  of. 

See  Estw'ppel  I.  17. 
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Stmttaff  AccoHiit   by  Referees  —  Airento   ot   Parties— 

I 


See  Principal  and  Agent  16. 

10  A  writing  addressed  to  defendant,  requesting 
him  to  pay  plaintiff  £25,  half  cash  and  half  goods,  is  not  a 
Bill  of  Exchange.  After  payment  of  part,  balance  cannot 
be  recovered  as  on  an  account  stated.  See  Bills  and  Notes 
1.14. 

11— Ai^eptaaees— EvlAemce— Snspemslom  of  dalmu 

The  defendant  being  indebted  to  the  plaintiff,  gave  him 
three  docmnents,  intended  to  be  acceptances  of  the  defend- 
ant for  $400  each,  payable,  with  current  rate  of  exchange 
on  New  York,  in  five,  seven,  and  ten  months  from  date 
respectively.  Heli^  That  they  amounted  to  a  special  agree- 
ment, by  which  the  plaintiff  undertook  to  suspend  his 
daim  for  payment  till  the  intended  acceptances  were  due ; 
but  that  after  that  time,  he  could  sue  on  the  original  con- 
sideration, or,  on  an  account  stated,  of  which  the  accept- 
ances  were  evidence.    Stuart  v.  Kirk,  5  AU.  181. 

11  a— Settlememt  of  Aeeovnts—EvlAemee— Recovery. 

On  a  settlement  of  accounts  between  the  plaintiff  and 
defendant  who  had  been  partners,  the  plaintiff  wrote  a 
promissory  note  in  his  own  favor,  which  he  read  to  the 
defendant  and  requested  him  to  sign;  the  defendant 
refused ;  but  admitted  he  owed  the  plaintiff  the  amount. 
Held,  Ist.  That  evidence  of  the  amount  admitted  by  the 
defendant,  was  receivable  without  producing  the  note. 
2nd.  That  the  amount  acknowledged  could  be  recovered  as 
an  amount  stated,  though  there  was  no  promise  to  pay. 
Hea  V.  Janes,  2  AU.  646. 

115— IVritten  order— Aeceptance  of  —  Insvflcieney  of 
Adutonrledi^inemt. 

B  being  a  creditor  of  A  drew  upon  him  a  certain  order 
requesting  him  to  pay  K  "  the  amount  of  my  account  fur* 
nished,"  and  delivered  it  to  E.  On  presentment  of  the  order 
to  A,  he  wrote  on  it,  **  Correct,  for  say  $75,''  signing  the 
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initials  of  his  name.  Held,  That  this  was  not  evidence  of 
an  account  stated.  The  acknowledgment  to  support  ac- 
count stated  must  be  made  with  reference  to  an  existing 
debt  due  from  the  defendant  to  the  plaintiff,  and  it  must 
appear  that  certain  claims  existed  between  the  parties 
concerning  which  the  amount  was  stated  and  the  balance 
agreed  upon.    Kennedy  y.  Adams,,  2  Pug.  162. 

11  c—Sel>-oir— Contract  under  seal— Extra  mrorfe. 

In  assumpsit  the  defendant  may  shew  under  a  notice  of 
set-off  for  work  and  labour,  and  on  account  stated  that  he 
did  work  for  the  plaintiff  under  a  contract  under  seal ;  that 
he  did  extra  work,  and  that  after  the  completion  of  the  work 
he  settled  with  the  plaintiff,  that  mutual  accounts  were 
stated  between  them,  and  that  a  balance  was  found  to  be 
due  to  defendant.    Holmes  y.  BiUingSy  6  All.  282. 

h — ^MoNEY  Had  and  BECEiyEP. 

By  and  against  whom  action  maintainable. 
Staketaold-— Horse  race. 

See  Action  at  Law. 

Harbour  Haster— Holdings  over— Fees  of  Office. 

See  Appointment  of  Officer  1. 

IS— Attorney— Money  collected— Demand* 

The  defendant,  an  attorney,  gaye  the  plaintiffs  a  receipt 
acknowledging  to  haye  receiyed  from  them  seyeral  promis- 
sory notes  for  collection,  one  of  the  plaintiffs  at  the  same 
time  by  letter  requesting  the  defendant  to  collect  the  notes. 
Held,  1.  That  an  action  for  money  had  and  receiyed  was 
properly  brought  in  the  name  of  both  plaintiffs,  though  the 
notes  were  in  fayour  of  one  of  them  only.  OUbert  y. 
Palmer,  1  AIL  466. 

IS A  notice  to  an  attorney  demanding  payment  of 

money  receiyed  by  him  in  his  professional  capacity,  signed 
by  a  person  who  was  not  shewn  to  haye  had  any  authority 
to  make  the  demand,  and  seryed  by  one  who  had  no 
authority  to  receiye  the  money,  is  not  a  sufficient  demand 
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to  support  ftn  action  for  money  had  and  received,  though 
the  person  who  signed  the  notice  was  afterwards  the  attorney 
in  the  suit.    RobvMon  v.  Palmer,  2  AU.  223. 


14— Ije8;acr— PaTinent  to  Exeentor  by  party  hoidinv* 

H  bequeathed  to  the  plaintiff  during  her  life,  the  profits 
of  his  stock  and  interest  in  the  Saint  Stephen's  Bank,  of 
which  the  bank  had  notice.  After  the  death  of  H  the  bank 
declared  a  dividend  on  the  stock,  which  was  claimed  by  and 
paid  to  H's  executor.  Held,  That  in  the  absence  of  an7 
agreement  by  the  bank  to  hold  the  dividend  for  the  plaintiff, 
an  action  for  money  had  and  received  will  not  lie,  and  that 
payment  to  the  executor  discharged  the  bank.  Hill  v. 
The  Saint  Stephen's  Bank,  8  AU.  145. 

19— Master  aad  servaat^Eaminys  for  other  servfces* 

The  plaintiff  hired  the  defendant  by  the  month  to  super- 
intend certain  work,  and  to  devote  the  whole  of  his  time 
to  it :  during  this  engagement,  and  without  the  plaintiffs 
knowledge,  the  defendant  worked  for  another  person  and 
received  wages.  Held,  [Ritchie,  J.  dissentiente]  That  the 
plaintiff  could  not  maintain  an  action  for  money  had  and 
received  against  the  defendant  for  such  wages,  and  that  the 
only  remedy  against  him  was  an  action  for  damages  for  breach 
of  his  contract.  Held,  per  Bitchie,  J.  1.  That  by  the  agree- 
ment, the  time  and  labour  of  the  defendant  became  the 
property  of  the  plaintiff,  and  that  the  subsequent  hiring  by 
the  defendant  was  a  wrong  which  plaintiffs  might  waive, 
and  recover  the  proceeds  of  the  labour  in  an  action  for 
money  had  and  received.  2.  That  the  plaintiff  might  elect 
to  consider  the  defendant  as  his  agent  in  such  hiring,  adopt 
his  contract,  and  recover  the  proceeds  as  money  paid  to 
the  plaintiffs  use.     Beardaly  v.  Copeland,  8  AU.  458. 

16— Proeeed9~Sale  of  Cari^o. 

The  plaintiff  and  one  F  shipped  on  board  defendant's 
vessel  at  Saint  Stephen,  a  cargo  of  lumber  about  half  of 
which  was  the  separate  property  of  the  plaintiff,  kept  apart 
from  the  rest  in  the  vessel.     The  lumber  was  to  be  carried 
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to  the  West  Indies,  and  there  sold  by  the  defendant 
on  the  separate  account  of  the  plaintiff  and  F,  and 
separate  bills  of  lading  were  given.  It  was  proved  that  the 
cargo  had  been  sold  by  the  defendant,  and  he  admitted 
that  he  had  received  therefor  $2,000.  No  account  of  sales 
or  expenses  was  in  evidence.  The  jury  having  found  a 
verdict  for  the  plaintiff  for  £200,  on  the  count  for  money 
had  and  received,  a  rule  nisi  for  a  new  trial  was  refused  ; 
the  Court  considering  that  there  was  sufficient  evidence  to 
support  the  verdict,  allhough  the  exact  amount  due  the 
plaintiff  did  not  appear.    Benson  v.  Leeman,  2  Kerr  118» 

IV— Totantaiy  PaTment— mistake. 

The  plaintiff  being  sued  by  the  defendant,  sent  an  agent 
with  money  to  the  plaintiff's  attorney  to  pay  a  certain  joint 
note  and  costs,  supposing  it  to  be  the  subject  of  the  action  ; 
the  agent,  surprised  by  the  attorney  presenting  him  with  a 
separate  note  for  nearly  a  similar  sum,  of  a  previous  date, 
on  signifying  there  must  be  some  mistake  about  it,  the 
attorney  told  him  that  there  would  be  no  further  costs  of 
suit  for  thirty  days;  but  the  agent  supposing  the  note 
shewn  him  the  result  of  a  settlement  of  the  first  note,  and 
that  there  had  been  a  mistake  in  the  dates,  paid  the  separ* 
ate  note  with  costs,  after  which  the  plaintiff  was  sued  on 
the  joint  note  for  the  money  contained  in  the  first  note,  and 
paid  it,  and  brought  this  action  to  recover  back  the  money 
paid  on  the  first  note ;  and  shewed  circumstances  in  evi- 
dence, upon  which  the  jury  found  that  the  first  note  was 
paid  without  consideration,  or  had  been  fraudulently  detain- 
ed by  the  defendant,  and  was  paid  by  the  plaintiff's  agent 
imder  a  mistake  of  facts.  Held,  That  the  plaintiff  could 
not  recover  back  the  money  paid  on  the  first  note,  as  he 
should  have  defended  the  first  action.  Johnson  v.  Brown, 
8  Kerr  264. 

18~Publlc  officer— Excessive  demand* 

If  timber  is  seized  for  having  been  cut  on  Crown  land 
without  license,  and  the  Government  instead  of  proceeding 
to  condemnation,  authorize  the  seizing  officer  to  release  it 
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upon  payment  of  a  certain  sum  per  ton,  which  is  paid  by 
the  daimant  under  protest ;  he  cannot  maintain  an  action 
for  money  had  and  received  against  the  officer,  because  the 
amount  demanded  by  him  exceeds  the  rate  allowed  by  law 
on  granting  licenses  to  cut  timber.  Tihbets  v.  Allans  8 
Kerr  280. 


A  purchaser  of  land  has  a  right  to  a  title  free  from  in* 
Gumbrances,  and  if  the  vendor  is  unable  to  give  such  a  title 
the  purchaser  may  recover  back  his  deposit.  Scott  v* 
QameU,  2  AU.  624. 

9#— Appropriation  of  money. 

S  being  indebted  to  the  plaintiff,  and  having  money  in 
the  defendant's  hands,  directed  him  to  pay  the  plaintiff's 
debt,  which  the  defendant  agreed  to  do,  the  amount  having 
been  ascertained  and  known  by  the  defendant.  Held^  That 
this  was  an  appropriation  of  the  money  by  S  and  a  receipt 
of  it  by  the  defendant  to  the  plaintiff's  use,  for  which  he 
could  maintain  an  action  for  money  had  and  received* 
Anderton  v.  Allison,  8  AIL  173. 

^j ^  having  consigned  goods  to  the  defendants  to 

sell,  drew  a  bill  for  the  amount  in  favour  of  B ;  the  defend- 
ants refused  to  accept  the  bill  till  the  goods  were  sold,  and 
it  was  protested  for  non-acceptance.  Soon  after  drawing 
the  bill,  A  assigned  his  property  to  the  plaintiff,  who 
claimed  the  proceeds  of  the  goods  from  the  defendants,  but 
afterwards  wrote  them  that  he  found  the  amount  had  been 
appropriated  by  A  to  pay  a  debt  to  B,  and  that  he  (plain* 
tiff)  had  nothing  to  do  with  it.  Held,  1.  That  the  plain* 
tiff  had  renounced  his  claim,  and  could  not  recover  the 
proceeds.  2.  That  his  subsequently  claiming  the  goods  in 
consequence  of  the  defendants'  refusal  to  accept  the  draft, 
did  not  destroy  the  effect  of  his  previous  admission.  Coikren 
V.  Kinnear^  ^  AU.  251. 

99--€^ntraet  rescinded. 

The  defendant  agreed  to  deliver  lumber  to  the  plaintiff 
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at  a  certain  time,  and  the  plaintiff  agreed  to  make  a  pay- 
ment in  advance,  and  to  pay  the  balance  on  delivery  of  the 
lumber;  neither  party  was  ready  to  perform  the  contract 
on  the  day  specified  for  the  delivery  of  the  lumber.  Held, 
That  the  contract  was  rescinded,  and  that  the  plaintiff 
could  recover  the  advances  under  the  count  for  money  had 
and  received.    McCann  v.  Kirlin,  &  All.  845. 

4ig~Contra€t— Failure  In  perfornuuice. 

Where  money  has  been  received  by  a  manufacturing 
T^orporation  under  a  parol  agreement  to  make  payment  for 
the  same  in  articles  of  their  manufacture,  which  they  have 
failed  to  perform;  an  action  of  assumpsit  lies  to  recover 
back  the  money.  Diamond  v.  The  Saint  George  Lime  Com- 
pany ^  2  Kerr  687. 

24— Purchase  money— No  fraud. 

Where  land  has  been  sold  and  the  deed  executed,  and 
there  is  no  fraud,  the  purchaser  cannot  recover  back  the 
purchase  money  in  an  action  for  money  had  and  received, 
although  he  may  have  been  evicted  by  title  paramount. 
The  rule  of  Caveat  emptor  applies,  and  he  should  have  pro- 
tected himself  by  covenants.  Robinson  v.  Jarvis,  Hil.  T. 
1882. 

99 — Tenants  In  common— For  share  of  Property  soM 
ivitli  consent. 

An  action  for  money  had  and  received  will  lie  by  one 
tenant  in  common  against  his  co-tenant  for  a  moiety  of  the 
price  of  the  common  property  sold  by  the  latter  with  the 
consent  of  the  former.    Shaw  v.  Grants  Ber.  110. 

««— Waiver  of  Tort— Sale  of  whole  Property  without 
consent. 

If  one  tenant  in  common  of  property,  sells  the  whole, 
without  authority  from  his  co-tenant,  the  latter  may  waive 
the  tort  and  recover  his  share  of  the  price  in  an  action  for 
money  had  and  received.    DoyU  v.  Taylor^  Ber.  201. 

97— Rents  and  Prollts. 

One  tenant  in  common  cannot  maintain  an  action  for 
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money  had  and  received  against  his  co-tenant  for  receiving 
mare  than  his  share  of  the  rents  and  profits  of  the  joint 
property,  nnless  there  is  an  account  settled  and  balanced 
agreed  npon,  even  though  the  defendant  may  have  acted 
as  bailiff  of  the  other  co-tenants  in  receiving  the  rents. 
Frost  et  al  v.  Di^hrow,  1  Han.  78. 

99— InHuit   tenant    In    common— Disputed  account— 
Balance  not  agreed  to. 

Defendant  being  a  tenant  in  common  with  the  plaintiffs 
who  were  infants,  rendered  in  an  account  in  which  he 
acknowledged  a  certain  sum  to  be  due  from  them  to  the 
plaintiffs,  as  their  share  of  Hie  rents  of  the  joint  property 
which  he  had  received,  the  plaintiffs'  guardian  disputed 
the  correctness  of  the  account,  and  claimed  a  much  larger 
sum  from  the  defendant.  Held,  In  an  action  for  money 
had  and  received,  that  such  balance  not  having  been 
agreed  to,  the  plaintiffs  were  not  entitled  to  retain  a  ver- 
dict for  that  amount.    Ibid. 

99— Parties  not  In  statu  quo. 

The  defendant  having  sold  certain  real  property  to  the 
plaintiffs,  and  received  their  acceptance  for  tbe  payment 
of  it,  procured  an  assignment  of  a  mortgage  on  the  pro- 
l)erty  to  be  made  and  delivered  to  the  plaintiffs,  and  fur- 
ther agreed  that  if  one  L  did  not  give  a  deed  oC  the 
liremises,  the  defendant  would  proceed  against  tbe  property 
either  by  foreclosure  or  under  the  Absconding  Debtors 
Act,  so  that  one  of  the  plaintiffis  should  receive  a  clear  title 
to  the  property;  which  not  being  done,  nor  the  assignment 
registered,  the  plaintiffs  tendered  back  the  assignment,  de- 
manded the  purchase  money,  and  brought  an  action  for 
the  recovery  of  it.  Held^  That  there  being  no  re-assign- 
ment of  the  mortgage  by  the  plaintiffs,  nor  an  acceptance 
thereof,  the  parties  were  not  in  statu  quo,  and  the  action 
therefore  was  not  sustainable.  Pingree  v.  Watson,  8  Kerr 
251. 

S9— Receipt— PronUse  to  account. 

9 

A  receipt  given  by  the  defendant  to  the  plaintiff  fcr 
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eertain  orderg,  (stating  the  names  of  the  persons  and  the 
amount  due  from  each)  ''  to  be  accounted  in  settlement, 
is  not  in  itself  sofficient  to  support  an  action  for  money 
had  and  received.    Lee  v.  Trefe;Oien^  HU.  T.  1884. 

dl^jMreemeBt  to  seO  tiflAer~9ale  Reecasaiy. 

Where  timber  was  delivered  to  the  defendant  on  an 
agreement  that  he  should  sell  it  and  pay  a  certain  part  of 
the  proceeds  to  the  plaintiffs,  an  action  for  money  had  and 
received  will  not  lie  unless  the  timber  has  been  sold.  Scrib^ 
ner  v.  BetU,  HU.  T.  1888. 


aH—AHiovBt  paid  on  Excc«Cioii->l4aBd  not  Ualble  to 
•eiznr€5« 


Defendant  recovered  judgment  against  the  executors  of 
8  for  a  debt  due  from  tibeir  testator,  on  which  execution 
was  issued  to  levy  de  bonis  teetatoris,  and  the  real  estate  of 
8  sold  by  the  Sheriff,  and  purchased  by  the  plaintiff,  who 
went  into  possession:  the  heirs  of  S  afterwards  ejected  the 
plaintiff— the  real  estate  not  being  liable  to  seizure  under 
the  execution.  Held,  That  the  plaintiff  could  not  recover 
from  the  defendant  the  amount  paid  to  the  sheriff  for  the 
land,  and  which  he  had  paid  over  to  the  defendant  under 
the  execution.    Robinson  v.  Jarvis,  HU.  T.  1882. 

S8— Displacement  of  Oillcer— Fees  of  olBce. 

Where  the  General  Sessions  of  a  County  appointed  a 
Harbour  Master  under  the  authority  of  an  act  of  Assembly 
which  did  not  limit  the  tenure  of  the  office,  and  afterwards 
displaced  him  without  reasonable  cause,  and  appointed 
another,  the  former  may  bring  an  action  for  money  had 
and  received  to  recover  the  fees  of  office  received  by  the 
latter  since  his  appointment.  JopUn  v.  Davidson,  Bert.  R. 
808. 

S4— Excessive  Demand  by  Seizing  oflcer. 

Where  timber  was  seized  for  having  been  cut  on  Grown 
land  without  license,  and  the  government,  instead  of  pro- 
ceeding to  condemnation,  authorized  the  seizing  officer  to 
release  it  on  payment  of  a  certain  sum  per  ton,  which  was 
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paid  by  the  claimant  under  protest;  he  cannot  maintain 
an  action  for  money  had  and  received  against  the  officer, 
because  the  amount  demanded  by  him  exceeded  the  rate 
allowed  by  law  on  granting  license  to  cut  timber.  Tib- 
bitu  y.  Allan,  8  Kerr  280. 


The  master  of  a  ship  owned  by  the  defendant  having 
died,  the  defendant  went  on  board,  took  charge  of  the 
captain's  effects,  and  locked  them  up.  Among  them  was 
a  sum  of  money,  which  the  mate  claimed  under  an  alleged 
agreement  with  the  captain  for  £2  per  month,  extra  wages ; 
and  he  took  the  money  as  payment, — ^the  defendant  not 
trying  to  prevent  him,  but  sajring,  he  would  let  him  have 
it  if  he  could  prove  the  bargain.  Held^  That  prima  facie 
the  money  was  the  private  property  of  the  captain,  and 
that  the  defendant  having  taken  possession  of  his  effects, 
and  afterwards  allowed  the  mate  to  take  the  money,  was 
liable  to  the  representative  of  the  captain  for  money  had 
and  received.    Dorman  v.  Anderson,  6  All.  215. 

S6— No  actval  receipt  of  money. 

Plaintiff  employed  defendant,  an  attorney,  to  collect  a 
debt  due  to  plaintiff  from  A :  the  defendant  did  not  actu- 
ally receive  the  money,  but  arranged  the  debt,  by  allowing 
the  amount  in  the  transfer  of  a  mortgage  from  A  to  B,  a 
creditor  of  the  plaintiff.  Held,  That  as  the  defendant  had 
not  received  money  or  money's  worth,  an  action  for  money 
had  and  received  would  not  lie.    Neil  v.  Jack,  5  All.  287. 

8Y~Sale  of  goods—Conversion— ^iTalver  oi  tort* 

Defendant  agreed  to  deliver  deals  to  H  on  board  a  ship 
sent  for  the  purpose — ^half  the  cargo  to  be  paid  for  in  cash : 
the  deals  were  shipped,  and  H's  agent  paid  the  defendant 
JE20  on  account.  H  became  bankrupt  in  England  on  the 
10th  June,  and  on  the  17th  June,  information  of  the  bank- 
ruptcy was  received  in  this  country  by  H's  agent,  who 
refused  to  make  any  further  payment  to  the  defendant,  but 
gave  him  the  bill  of  lading  of  the  cargo,  which  he  sold  for 
his  own  benefit.    Held,  That  the  portion  of  the  cargo 
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shipped  before  the  10th  June  vested  in  the  assignee  of  H, 
and  that  the  sale  thereof  was  a  conversion  for  which  the 
assignee  might  maintain  trover^  and  that  he  might 
also  waive  the  tort  and  bring  an  action  for  money  had 
and  received.     Carrick  v.  Atkinson,  6  AIL  616. 

88— Fees  of  Witness— Criminal  trial. 

The  fees  of  a  witness  attending  a  criminal  trial,  certified 
by  the  presiding  Judge  under  1  Rev.  Stat.  cap.  160,  sec. 
12|  may  be  recovered  in  an  action  for  money  had  and 
received,  where  it  appears  that  the  County  Treasurer  has 
sufficient  funds  in  hand  to  pay  the  amount.  Mulligan  v. 
Rainaford,  2  Han.  1. 

89— IVo  receipt  of  money  on  check. 

Defendant,  at  the  request  of  the  cashier,  and  for  the 
benefit  of  a  Bank,  bid  in  certain  shares  of  the  Bank-stock, 
which  were  advertised  for  sale.  The  defendant  had  no 
funds  in  the  Bank,  but  the  cashier  told  him  he  could  draw 
a  check  for  the  amount  of  the  purchase  money,  which  he 
did,  and  the  amount  was  paid  by  the  cashier  to  the  seller 
of  the  shares,  which  were  then  transferred  to  the  defendant. 
The  purchase  of  its  shares  by  the  Bank  was  contrary  to  the 
charter.  Defendant  offered  to  transfer  the  shares  to  the 
Bank,  but  they  refused  to  accept  them,  and  repudiated  the 
whole  transaction — the  cashier  having  in  the  meantime 
become  a  defaulter  and  absconded.  Heldy  (W^etmore,  J., 
disBtniiente)  That  no  money  having  been  received  by  the 
defendant  on  the  check,  and  the  money  not  having  been 
paid  for  his  use,  but  for  the  use  and  benefit  of  the  plain- 
tiffs, they  could  not  recover  the  amount  of  the  check. 
Commercial  Bank  v.  Stephenson,  Hil.  T.  1872. 

Corporation— Money  received  by  MayoT'-onet. 

See  Corporation  16. 
40— Wori£  and  labour— Agreement  to  credit  on  rent. 

Plaintiff  held  land  as  tenant  of  defendant  under  a  lease, 
and  by  an  agreement  outside  of  the  lease,  he  was  to  do  some 
ditching  on  the  land,  which  was  to  be  allowed  him  as  a  pay- 
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ment  on  account  of  the  rent.  The  ditching  was  done  dnr* 
ing  the  smmner,  and  the  defendant  afterwards  issued  a  dis* 
tress  warrant  for  half  a  year's  rent,  due  on  the  1st  of  May 
previously,  which  rent  the  plaintiff  paid.  Held^  That  the 
amount  of  the  ditching  was  a  matter  entirely  in  the  know- 
ledge of  the  plaintiff,  and  as  he  had  not  given  the  defend- 
ant any  account  of  it  before  the  distress  issued,  he  had  no 
means  of  crediting  it  on  the  rent ;  and  that  after  submitting 
to  the  distress^  the  plaintiff  could  not  maintain  an  action 
to  recover  back  the  value  of  the  ditching.  Graham  v.  OU- 
bert,  1  Pug.  289. 

40  Or— M^rowkg'^oer  —  Property  seized  —  Agent  ^  money 
paid  over  to  principal— Defence  on  trial. 

Defendant  wrongfully  seized  a  quantity  of  shingles  be* 
longing  to  plaintiff,  claiming  to  hold  them  for  stumpage, 
and  plaintiff,  to  obtain  their  release,  paid  the  amount 
claimed.  Held,  That  the  fact  of  defendant  acting  as  agent 
of  another  person  to  whom  he  had  paid  the  money  before 
action,  would  not  protect  him,  and  that  he  was  liable  in  an 
action  for  money  had  and  received.  Held  also,  That  in  such 
action  it  was  necessary  for  plaintiff  to  prove  payment  of  the 
money,  that  it  was  paid  under  compulsion,  and  that  it  was 
received  by  the  defendant  wrongfully,  but  where  on  the  trial 
the  plaintiff  gave  some  evidence  from  which  a  jury  might 
infer  that  it  was  received  wrongfully,  and  the  defendant 
rested  his  case  entirely  upon  the  ground  that  he  had 
received  the  money  as  an  agent  and  had  paid  it  over  to  his 
principal,  and  the  judge  directed  the  jury  to  find  for  the 
plaintiff;  while,  if  defendant  had  disputed  on  the  trial  the 
wrongful  taking,  the  judge  should  have  left  this  question 
to  the  jury,  yet  as  he  had  relied  solely  on  the  other  objec- 
tion, he  was  not  entitled  to  a  new  trial  for  misdirection. 
Lynch  v.  Keegan,  8  Pug.  645. 

Wai  vini:  tort. 

The  right  to  waive  a  tort  and  bring  an  action  ex  con- 

tractor  applies  only  to  actions  for  money  had  and  received. 

See  Use  and  Occupation  4.    McCvJly  v.  Ward. 
10 
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c- — ^MoNEY  Lent. 

.  • 

41 Plaintifif  having  agreed  to  lend  money  to  D,  he 

drew  a  note  for  the  amount  in  the  plaintiff's  favor  and  sent 
it  to  the  defendant^  who  received  the  money  from  the  plain- 
tiff and  gave  her  the  note — endorsing  his  own  name  there- 
on. The  plaintiff  swore  that  she  lent  the  money  on  the 
security  of  the  defendant^  believing  at  the  time  she  got  the 
note,  that  it  was  the  joint  note  of  the  defendant  and  D. 
Held^  That  the  defendant  was  liable  in  an  action  for  money 
lent.  Douglas  v.  DiabroWy  4  All.  197. 
d — Quantum  Meruit. 

49~Coiitract~Deviatlons — ^Acquiescence. 

The  plaintiff  contracted  to  build  a  bridge  for  the  defend- 
ants  according  to  a  specification,  for  a  certain  price,  but 
varied  from  the  contract  in  many  particulars,  of  which  the 
defendants  were  aware,  but  made  payments  to  the  plaintiff 
while  the  work  was  going  on  and  very  shortly  before  its 
completion :  the  bridge  was  carried  away  by  the  ice,  the 
spring  after  it  was  built.  Held,  That  the  defendants'  con- 
duct was  evidence  of  acquiescence  in  the  deviations,  and 
that  if  the  bridge  was  of  any  value,  the  plaintiff  was  en- 
titled to  recover  on  the  common  counts.  Foshay  v.  Box- 
ter,  1  All.  836. 

48— Work  and  Liabour. 

In  an  action  of  indebitatus  assumpsit,  to  recover  pay- 
ment for  cutting  wood  and  making  fires  for  the  House  of 
Assembly,  the  plaintiff  gave  in  evidence  the  contingent 
account  of  the  Assembly,  whereby  it  appeared  that  a  sum 
of  money  had  been  allowed  to  the  defendant  for  plaintiff^s 
services.  Held,  That  the  plaintiff  was  not  bound  by  tl:e 
amount  allowed,  but  might  recover  more  on  the  quantum 
meruit.     O'Brien  v.  Wetmore,  1  All.  594. 

44— master  and  Servant— Stage  Driver. 

The  plaintiff  was  employed  as  a  driver  by  the  proprietor 
of  a  stage  coach.  In  an  action  against  the  master  for 
wages,  in  which  the  plaintiff  was  proved  to  have  received 
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passage  money  from  persons  travelling  by  the  stage,  and 
which  the  defendant  claimed  to  set-off  against  the  demand 
for  wages,  the  jury  were  directed  that  they  might  presume 
the  plaintiff  had  paid  over  to  his  master  the  money  sa 
received,  in  the  ordinary  course  of  his  employment.  Held, 
That  without  some  evidence  that  such  was  the  course  of 
dealing,  the  direction  was  wrong.  McRae  v.  McBeath,  S- 
Kerr  446. 

Held  also,  That  money  given  to  the  servant  by  the  owner 
of  a  horse,  which  was  led  behind  the  stage  on  one  of  its 
trips,  was  a  mere  gratuity  to  the  servant  for  his  trouble  in 
looking  after  the  horse,  and  that  the  master  had  no  right 
to  it.    Ibid. 

4^^Bepatrs  of  Ship— Air^nt— liability. 

The  defendant,  having  advanced  money  to  D  to  build  a 
ship,  became  the  registered  owner  of  three-fourths  of  the 
ship  as  a  security  for  his  advances,  with  an  agreement  that 
she  should  be  sold  in  England  and  his  debt  paid  out  of  th& 
proceeds  of  the  sale.  The  ship  being  at  Saint  John,  and  re- 
quiring repairs  to  enable  her  to  go  to  England,  D  and  the 
master  of  the  ship  employed  the  plaintiff  to  do  the  work, 
directing  him  to  charge  it  to  the  owners.  The  ship  was  sent 
to  England  and  sold,  and  the  defendant  got  the  proceeds. 
Hdd,  That  he  was  liable  for  the  repairs.  WUliams  v. 
Wood,  4  AU.  862. 

Extra  lf¥owUM 

See  (Contract  10. 

^^—VUarfw^s  Horse* 

A  person  hiring  a  horse  to  perform  a  journey  is  not 
liable  for  the  value  of  the  horse  if  he  dies  on  the  road 
without  the  fault  of  the  rider.  Quare,  Whether,  in  such  a 
case,  the  owner  of  the  horse  is  entitled  to  recover  on  the 
quantum  meruit  for  the  time  the  defendant  had  the  horse  ? 
See  Dickie  v.  Campbell,  (7.  Ms.  44. 

47— O^raersiiip  ot  Property— liial^iiity. 

The  ownership  of  property  alone  will  not  render  the^ 
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owner  liable  to  pay  for  work  performed  upon  it  without  his 
request,  though  he  receives  it  knowing  that  the  work  has 
been  performed.     Hartley  v.  Fisher,  1  AU.  469. 

47  a  —  Adoptini;  Services  —  Association  —  Uability  of 
members. 

Where  certain  members  of  an  unincorporated  associa- 
tion acted  under  and  received  the  benefit  of  a  constitution 
and  by-laws,  framed  by  a  person  employed  before  they  be- 
came members,  they  were  held  liable  in  an  action  brought 
for  services  performed  in  preparing  such  constitution  and 
by-laws.    Ex  parte  Theal  et  al,  2  Pug.  849. 

4Y  &— Adoption  ot  Services—Committee  Report* 

Plaintiff,  a  clerk  in  the  of&ce  of  the  auditor  of  the  city 
of  St.  John,  was  employed  by  him  with  the  knowledge  of 
the  Mayor,  to  make  up  a  list  of  defaulters  in  payment  of 
taxes  for  several  years.  He  prepared  the  list  and  sent  it 
to  the  corporation,  together  with  an  account  for  his  ser- 
vices, which  account  was  referred  to  a  committee,  who  re- 
ported,|recommendingthatJG should  be  offered  the  plain- 
tiff in  full.  The  Common  Council  adopted  the  report  of  the 
committee,  and  filled  in  the  blank  with  $800,  declaring  that 
it  was  to  be  ''  without  prejudice,"  and  not  as  an  admission  of 
any  indebtedness  to  the  plaintiff.  Held,  That  as  by  Bev.  Stat. 
cap.  119,  a  corporation  may  contract  without  its  seal,  the 
defendant  had  adopted  the  contract  made  by  the  auditor, 
and  that  it  was  properly  left  to  the  jury  to  determine  the 
value  of  the  plaintiff's  work.  Girvan  y.  Mayor,  dtc,  St. 
John,  6  AU.  411. 

4Y  e— Special  Contract— Non-inllllment— Property  not 
capable  of  beiui:  returned— Fixtures— Waiver  by 
using* 

In  cases  of  contract  to  furnish  machinery,  &c.,  for  cer- 
tain purposes^  if  plaintiff,  dissatisfied  with  same  as  not 
being  according  to  contract,  and  the  machinery,  etc.  placed 
in  the  plaintiff's  building,  the  necessary  using  of  same  be- 
fore defects  are  discovered,  cannot  be  considered  of  itself, 
an  acceptance  and  waiver  of  objection  to  defects ;  it  should 
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be  left  to  the  jury  to  consider  all  the  circumstances,  such  as 
length  of  time  defendant  used  the  same,  the  complaints  he 
made  about  it,  etc.,  to  infer  whether  a  new  contract  on  plain- 
tiff's part  to  keep  the  machinery  was  made,  and  to  pay 
what  it  was  worth,  though  less  than  contract  price,  and  so 
to  entitle  party  to  recover  on  the  quantum  meruit.  There 
is  a  distinction  between  cases  of  taking  possession  of  an 
ordinary  chattel,  and  such  other  property  as  machinery 
placed  in  a  building.  Waterous  et  al  y.  Morrow^  2  P. 
dt  B.  11. 

e — ^Indebitatus  Assumpsit. 

4S  —  Special    Contract  —  Recovery  under   Common 
Conntfk 

Indebitatus  Aseumpeit  to  recover  the  price  of  a  quantity 
of  spruce  logs.  Written  agreement.  No  further  acts  re- 
maining to  be  done  by  the  plaintiff.  Held,  That  he  could 
recover  on  the  common  counts.    See  Leslie  v.  Hanson,  1 

Han.  26S« 

49— Trees  serered  from  freehold— Chattels— RecoTerjr 
for«  nnder  common  connts. 

Plaintiff,  by  a  written  agreement,  sold  to  defendant  for 
£45,  payable  part  that  autumn  and  balance  in  one  year, 
the  logs  on  his  and  his  son's  land,  with  the  right  to  cut,  for 
five  years.  Defendant  during  the  following  winter  cut  and 
hauled  off  all  the  trees  suitable  for  lumber.  In  the  mean- 
time, plaintiff  conveyed  to  his  brother,  who  brought  an  ac- 
tion of  trespass  against  defendant,  for  cutting  on  the  land, 
and  recovered  damages.  Held,  That  the  plaintiff  was  en- 
titled to  recover  the  amount,  defendant  having  bound  him- 
self to  pay  on  a  certain  day,  and  having  got  the  logs :  that 
the  trees  being  severed,  became  chattels,  and  plaintiff's 
claim  being  merely  a  money  demand,  might  be  recovered 
on  the  common  counts.    Murray  v.  Gilbert,  1  Han.  545. 

/—Goods  Bargained  and  Sold. 
^I#— Meri^er— Set-oflT. 

Plaintiffs  proved  a  demand  of  £41  against  defendant 
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for  goods  sold  and  delivered ;  defendant  proved  a  large  de- 
mand against  the  plaintiffs,  which  he  promised  to  settle  by 
his  account  for  the  goods,  the  amount  of  which  was  not  as- 
certained at  that  time.  Held,  That  the  plaintiffs'  demand 
was  not  merged  in  the  defendant's,  and  might  be  recovered 
on  the  common  count,  there  being  no  notice  of  set-off. 
Cushing  v.  Oodda/rd,  8  AU.  686. 

^l_Oood9  of  Plaintlflr— Execution  against^-Arruige- 
ment  wMk  Creditor. 

Plaintiff  sold  defendant  lumber,  part  of  which  was  after- 
wards levied  on  under  execution  against  the  plaintiff,  but 
was  given  up  to  the  defendant  by  an  arrangement  with  the 
judgment  creditor,  to  which  the  plaintiff  was  no  party. 
Held,  That  the  plaintiff  (having  a  right  to  sell  the  lumber) 
was  entitled  to  recover  the  price  notwithstanding  the 
defendant's  arrangement  with  the  judgment  creditor. 
Johnson  v.  Crocker,  iAU,  94. 

59~Partie8  disablini^  themselves  firom  perfprmance 
of  Contract— Rescission. 

By  agreement  between  the  plaintiff  and  the  defendant, 
the  plaintiff  was  to  put  up  and  enclose  the  frame  of  a  house 
by  a  certain  day,  and  the  defendant  was  to  make  the  doors 
and  window  sashes  out  of  the  plaintiff's  lumber,  finish  the 
inside  of  the  house,  and  be  paid  part  in  money  and  part  in 
goods  ;  the  plaintiff  furnished  the  lumber  for  the  doors  and 
sashes,  which  the  defendant  made  and  sold  after  the  expi- 
ration of  the  time  for  completing  the  house.  The  plaintiff 
never  put  up  the  frame.  Held,  That  as^both  parties  had 
disabled  themselves  from  performing  it,  the  contract  was 
rescinded,  and  the  plaintiff  could  recover  on  the  qtumtum 
meruit  for  goods  delivered  to  the  defendant  under  the  con- 
tract. Held  also,  That  as  the  facts  were  not  disputed,  the 
rescission  of  the  contract  was  properly  decided  by  the 
judge.     McAviey  v.  Oeddes,  4  AU.  626. 

g — ^MoNST  Paid. 

^S-'Contract— Transfer— IJnIinislied  "wowU* 

D  having  a  contract  with  the  defendant  to  do  work  on 
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a  railway,  transferred  his  contract  to  the  plaintiff  at  the 
defendant's  request,  on  receiving  a  bonus  of  one  penny  per 
yard  on  the  work  remaining  to  be  done.  Plaintiff  gave  D 
his  note  for  the  amount,  on  the  undertaking  of  the  defend- 
ant that  if  the  plaintiff  was  prevented  from  completing  the 
work,  the  defendant  would  pay  the  penny  per  yard  for  the 
amount  unfinished.  The  plaintiff  performed  part  of  the 
work,  and  left  the  rest  unfinished,  at  the  defendant's 
request  that  he  should  work  elsewhere.  The  plaintiff  hav- 
ing  paid  the  amount  of  the  note  to  D — Held,  That  he  could 
recover  it  from  the  defendant,  as  money  paid  to  his  use. 
Hatckins  v.  McBean,  5  AU.  209. 

^4— AppUcaCioii  ol  money. 

The  defendant  being  indebted  to  P  in  the  sum  of  $1124, 
requested  the  plaintiff  to  pay  the  amount  for  him.  The 
plaintiff  did  not  pay  the  money  to  P,  but,  'having  had  deal- 
ings with  him,  and  having  a  demand  against  him  for  ^624, 
placed  the  $1124  to  his  (P's)  credit,  intending  thereby  to 
pay  his  demand  of  $624.  Part  of  the  balance  was  paid  to 
P  and  part  was  applied  by  plaintiff  in  payment  of  some 
liabilities  of  P.  The  defendant  had  no  knowledge  of  P's 
indebtedness  to  the  plaintiff,  or  of  the  mode  in  which  the 
$1124  was  applied.  Held,  That  there  was  not  a  novation 
of  the  original  liability  of  the  defendant,  and  no  extinguish- 
ment of  the  debt  due  from  the  defendant  to  P ;  therefore  the 
plaintiff  could  not  recover  against  the  defendant  for  money 
paid  to  his  use.  Per  Bitchie,  G.  J. :  That  if  P  had  agreed 
to  extinguish  his  debt  against  the  defendant,  and  the  de- 
fendant had  notice  of  the  arrangement  between  the  plaintiff 
and  P,  and  had  assented  thereto,  the  action  for  money 
paid  could  have  been  maintained.  Per  Allen  J. :  That  if 
the  plaintiff,  with  the  assent  of  P,  had  retained  the  $624, 
and  paid  P  the  balance  of  the  $1124,  he  could  have  main- 
tained the  action — such  retainer  being  equivalent  to  a  pay* 
ment — and,  in  that  case,  no  assent  of  the  defendant  was 
necessary.    Harris  v.  Robertson ^  6  All.  496. 
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IV. 

Miscellaneous. 

Partners— UaMlity, 

See  Partnership  1. 

See  Commissioner  of  Sewers. 

illl— Collector  of  Taxes—Bond  given. 

Assumpsit  on  the  account  stated  lies  against  a  collector 
of  taxes  for  a  balance  admitted  by  him  to  be  due  to  his 
principal,  though  he  has  given  a  bond  to  the  principal  to 
account  for  moneys  collected.  The  Mayor,  dtc,  of  St.  John 
V.  Baldwin,  8  Kerr  477. 

116  —  Pleading  —  Sterling  Currency  —  Damages  —  Par^ 
tlcnlars. 

In  an  action  brought  in  this  Province  for  the  value  of 
goods  sold  and  delivered  in  England,  the  plaintiff  is  entitled 
to  recover  such  a  sum,  currency,  as  would  be  equivalent 
to  the  demand  in  sterling,  according  to  the  rate  of  exchange 
between  this  Province  and  England  at  the  time  of  trial. 
Such  an  allowance  may  be  recovered  under  the  common 
counts,  for  goods  sold  and  delivered  without  any  specific 
averment  that  the  debt  was  contracted  in  sterling  money, 
or  any  allegation  of  the  relative  value  of  sterling  and  cur- 
rency, this  is  matter  of  evidence.  The  particulars  not 
covering  such  a  specific  charge  were  held  sufficient,  being 
dated  at  Liverpool  and  made  up  in  sterling  money.  Camp* 
bell  V.  Wilson,  Ber.  265. 

HY -.  Special  Counts  ^  Particulars  —  Recovery  under 
Common  Counts. 

Where  a  Declaration  contains  Special  Counts,  with  a 
count  for  money  had  and  received,  and  the  particulars  also 
apply  to  the  latter  count,  the  plaintiff  may  give  evidence 
under  the  count  for  money  had  and  received,  though  the 
counsel  did  not  claim  to  recover  on  that  count  in  opening 
the  case.     Carrick  v.  Atkinson  5  AIL  515. 


ATTACHMENT.  161 


IVorli:'  and  I^abonr— Action  lor  Wages  as  Secretary 
of  Company— Recoirnilion  of  OIBcer— Payment 
by  Company  of  i^oods  ordered  by  plaintiif. 

See  Evidence  I.  24. 

Assmnpsit  maintainable  for  Top  Wbarteire  under 
Act  H  Tic.  cap.  89,  sec.  6— Necessary  Allegation 
and  Proof. 

See  Wharfage. 

l^niai  ot  Partnership— Inducing  belief  that  Certain 
persons  were  in  partnership. 

See  Evidence  I.  83.    Smith  v.  Oerow. 


Assumpsit  on  Case. 

See  Action  on  the  ease. 

ASPOBTAVIT. 
BiSht  to  nuiintain  trespass  de  bonis  asportatis. 

See  Trespass  1. 11,  14,  15,  25,  27. 

ATTACHmENT, 
1— Against  ivhom— Corporations— Costs— UTot  granted. 

An  attachment  cannot  be  granted  against  a  Corpora- 
tion for  non-payment  of  costs.  Doe  v.  Crawford,  8 
AU.  266. 

9— Sheriff— mode  of  former  proceeding. 

Until  the  general  rule  of  the  present  term  (Hilary,  4 
Yic.)  the  mode  of  proceeding  against  a  sheriff  when  out  of 
office,  for  not  bringing  in  the  body  of  a  defendant,  was  by 
distringas  and  not  by  attachment,  though  the  practice  hns 
been  otherwise  in  England  since  the  rule  of  King*s  Bench, 
Trinity  term,  81  Geo.  III.     Henn/  v.  Murphy,  1  Kerr  207. 
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S— SheriflT— Mlien  not  gfranted  against— Deputation  hy 
Fartr* 

An  attachment  will  not  be  granted  against  a  sheriff  for 
disobeying  rule  for  returning  a  writ  where  special  deputy 
appointed  by  plaintiff. 

See  Sheriff  Kingston  v.  O'Shea,  1  AU.  678. 

4--Slieriir-Dela7. 

Delay,  sufficiently  accounted  for,  is  not  a  cause  for  set- 
ting aside  an  attachment  against  a  sheriff  where  he  has 
not  been  prejudiced  by  such  delay.  Rex  v.  Sheiiff  of  GUm- 
cester^  Ber.  187. 

4S— W^itness. 

An  attachment  will  not  be  granted  for  not  obej  ing  a 
subpoena,  when  the  witness  is  in  custody  at  the  time  of 
service.    Regina  v.   Wetnwre^  Ber.  244. 

6— Witness— Wiltnl  Absence— Call ini^  on  Subpcsna. 

An  attachment  will  not  be  granted  against  a  witness  for 
not  obeying  a  subpoena  unless  there  is  a  clear  case  of  con- 
tempt ;  but  if  his  absence  is  wilful,  the  court  will  not,  in 
general,  look  to  the  materiality  of  his  testimony.  Ma- 
loney  v.  Morrison,  1  AU.  240. 

It  is  not  necessary  to  show  that  the  witness  was  called 
on  his  subpoena,  if  it  appears  by  other  satisfactory  evidence 
that  he  did  not  attend.    Ibid. 

7— W^itness. 

A  subpoena  to  attend  on  the  10th  September,  and  so 
from  day  to  day  until  the  cause  was  tried,  was  served  on 
the  11th  September,  and  the  witness  attended  for  several 
days,  and  knew  the  cause  was  not  tried.  Held,  That  he 
was  guilty  of  a  contempt  in  subsequently  absenting  him- 
self.   Johnson  v.  WiUistony  2  AU.  171. 

Where  a  witness  accepted  the  conduct  money,  and  went 
with  the  person  who  served  him  with  the  subpoena,  and  re- 
mained at  the  court  for  several  days,  an  attachment  was 
granted  against  him  for  subsequently  absenting  himself. 
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ihongh  be  and  another  person  swore,  in  contradiction  to 
the  party  who  served  the  sabpoBna,  that  the  original  writ 
was  not  shown  to  him,  and  he  also  swore  that  he  attended 
the  court  as  a  juror,  and  left  in  consequence  of  ill  health, 
with  the  intention  of  returning ;  his  absence  appearing  to 
be  wilful.    Johnson  v.  Williams^  2  All.  171. 

S—iritness— Refusal  to  Attend— Tender  of  Expenses. 

Where  a  party  is  served  with  a  subpoena  to  attend  as  a 
witness,  and  accepts  a  sum  of  money  which  is  tendered  to 
him  for  his  expenses,  without  objecting  to  the  amount,  but 
refuses  to  attend  on  account  of  his  own  business,  he  is 
liable  to  an  attachment  for  non-attendance,  even  though 
the  sum  tendered  be  less  than  he  is  entitled  to  receive  under 
the  ordinance  of  Pees.     Gilbert  v.  CampbeU,  1  Han.  258. 

1^— 'Time  of  Application^- Witness. 

An  attachment  against  a  witness  for  contempt  must  be 
applied  for  at  the  next  term  after  the  contempt  committed. 
Doe  dent.  Howe  v.  MeaUey^  Ber.  121. 

lO— To  Enlarire  Rnie. 

Motion  to  enlarge  rule  for  an  attachment  against  wit- 
ness for  not  obeying  subpoena  on  the  ground  that  he  could 
not  be  served  with  the  rule,  must  be  made  at  the  term  in 
which  rule  nisi  is  returnable.    Abbot  v.  Frink^  8  Kerr  868. 

ll-^osts^    BeAisal  to   Pay— Agreement   for  Consent' 
Rnle. 

A  refusal  to  pay  costs,  taxed  upon  an  agreement  for  a 
consent  rule,  will  not  entitle  the  opposite  party  to  an  at- 
tachment for  non-payment.  The  rule  should  be  first  drawn 
up.     Doe  V.  King,  8  Kert  178. 

19— Costs—Taxini^  nnder  Consent  Rnle. 

In  order  to  entitle  a  party  to  an  attachment  for  non- 
payment of  costs  under  the  terms  of  the  consent  rule,  it  is 
necessary  that  the  costs  should  be  taxed  after  the  consent 
rule  is  taken  out.    Doe  v.  King  8  Kerr  296. 

18— C^sts— Improper  taxation  of 

Where  the  amount  of  a  bill  of  costs,  in  which  one  item 
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was  improperly  taxed,  bad  been  demanded,  an  attacbment 
was  granted  for  tbe  balance.  Doe  dent.  McCuUum  y.  iZoe,  2 
AU.  148. 

14— €ofit»— Subsequently  incmred* 

Tbe  defendant,  after  a  demand  of  costs  under  a  rule  of 
Court  by  the  plaintiff's  attorney,  paid  tbe  amount  to  tbe 
plaintiff ;  tbe  attorney  afterwards  obtained  a  rule  for  an 
attacbment  for  non-payment  of  tbe  costs,  but  before  tbe 
attacbment  issued,  was  informed  of  tbe  payment  to  tbe 
plaintiff.  Held^  Tbat  be  was  not  justified  in  afterwards  is- 
suing an  attacbment  for  tbe  costs  of  an  affidavit  of  tbe  de- 
mand of  payment,  and  tbe  costs  subsequently  incurred. 
Reg.  V.  Harper,  2  AIL  488. 

1ft— IVoiiH^ayineiit  of  Costs— Power  of  Attorney— Pow^er 
of  Attorney  necessary  to  authorize  demand  of 
Costs. 

Tbe  attorney  in  a  suit  referred  by  order  of  niai  prins 
bas  no  autbority  to  demand  tbe  amount  awarded  to  bis 
client,  and  an  attacbment  will  not  issue.  Tohin  y.  LayUyii, 
2  AU.  622. 

16— Siirnatnre  of  AlBdavit  of  due  Execution  of  Power 
of  Attorney— Teriflcation. 

Wbere  tbe  affidavit  of  tbe,  due  execution  of  a  power  of 
attorney  to  demand  costs  under  a  rule  of  Court,  was  made 
in  Nova  Scotia  before  a  Judge  of  tbe  Supreme  Court  tbere. 
— Held,  Tbat  tbe  signature  of  tbe  Judge  must  be  verified 
by  an  affidavit  made  bere,  in  order  to  make  tbe  demand 
under  sucb  power  sufficient  to  found  an  attacbment.  Fraser 
V.  Harding,  2  Kerr  290. 

lY— Service  of  copy  of  Power  of  Attorney. 

An  attacbment  for  non-payment  of  costs  will  not  be 
granted,  wben  tbe  costs  are  demanded  under  a  power  of  at- 
torney, unless  a  copy  tbereof  is  served  upon  tbe  party  on 
wbom  tbe  demand  is  made.  Gilbert  v.  Cyr,  Mich.  T. 
1870. 
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19— Ponrer  of  Attorney— Must  be  executed  by  party-^ 
Attorney. 

A  power  of  attorney  to  demand  costs  must  be  executed 
by  the  party  in  the  suit  to  whom  they  are  payable.  The 
attorney  in  the  cause  has  no  authority  to  give  a  power  of 
attorney  for  that  purpose.  Robicheau  v.  Turner^  Trin.  T. 
1871. 

19— Demand  of  Costs  ont  of  Province— Place  of  de- 
mand. 

A  demand  of  costs  in  Nova  Scotia  is  sufficient  to  sup- 
port an  application  for  attachment  for  non-payment. 
(Parker,  J.,  dubitante.)  The  place  where  the  demand  was 
made  should  be  stated  in  the  affidavit  on  which  the  motion 
is  made,  and  a  rule  nisi  only  granted  (per  Parker,  J).  i2e- 
gina  v.  Delaney,  6  AU.  186. 

tiO— Time  of  Demand. 

The  affidavit  of  the  demand  of  money  in  order  to  ob- 
tain an  attachment  must  state  the  day  on  which  the  de- 
mand was  made.     CampbeU  v.  Todd,  1  AU.  199. 

til— Costs— Demand— By  nrhom  made. 

An  attachment  will  not  be  granted  for  non-payment  of 
costs,  unless  the  demand  is  made  by  the  party  entitled  to 
receive  the  costs,  or  his  attorney  in  the  cause,  or  a  person 
authorized  under  a  letter  of  attorney.  Marsh  v.  Rose,  C. 
Ms.  105. 

titi— Consent  rule— Costs  taxed  nnder. 

On  motion  for  an  attachment,  for  not  paying  costs  taxed 
under  a  consent  rule  and  a  rule  for  judgment  as  in  case  o  f 
a  non-suit,  it  is  unnecessary  to  shew  that  a  ca.  sa.  was 
taken  out  against  the  nominal  plaintiff,  and  shewn  to  the 
lessor  on  the  demanding  of  the  costs ;  nor  is  it  requisite 
that  it  should  appear  that  final  judgment  had  been  entered 
up ;  but  where  the  costs  are  demanded  under  a  power  of 
attorney,  the  practice  requires  that  a  copy  of  the  power  of 
attorney  should  be  served  on  the  party  when  the  costs  are 
demanded.    Doe  v.  King.  8  Kerr  492. 
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-98— On  Aurard— Aurardmnst  be  before  Conit. 

A  rule  for  an  attachment  against  a  party  for  not  per- 
forming an  award,  will  not  be  granted  unless  the  award  is 
brought  before  the  Court.    Marks  v.  Marks^  486. 

S4— Proceedinirs  against  SherllF— Remedy  on  JTudgment 
not  liost— IVlien  I 

See  Discharge. 

S5— Judge's  ceitMcate  that  there  uras  no  reasonable 
cause  to  bring  action  in  Supreme  Court— Cannot 
be  made  a  rule  of  Court  to  found  an  Attachment. 

See  Homer  v.  Crookshank,  4  AIL  876. 

96— Exhibiting  Interrogatories— Time. 

If  the  prosecutor  does  not  exhibit  interrogatories 
against  a  defendant  in  custody  on  an  attachment  for  con- 
tempt, a  rule  will  be  granted  for  his  discharge  unless  the 
interrogatories  are  filed  within  four  days.  Regina  v.  Sal- 
ter, 4  AU.  61. 

97— married  UToman- marriage  of  female  after  ver^ 
diet  in  ^ectment— Attacliment  against  married 
female. 

If  a  lessor  of  the  plaintiff  in  ejectment  (a  female)  mar- 
ries after  a  verdict  for  the  defendant,  an  attachment  will 
be  granted  against  her  for  non-payment  of  the  costs,  after 
due  demand.  Doe  dem.  Sargeant  v.  Sargeant,  East.  T^ 
1864. 

98— Attaclimeut  is  in  nature  of  a  mesne  Process— She- 
riif- Escape— liiabiiity. 

An  attachment  for  non-payment  of  costs  is  in  the  na- 
ture of  a  mesne  process,  and  a  sheriff  is  not  liable  to  an  ac- 
tion for  the  escape  of  a  person  so  imprisoned  unless  the 
plaintiff  in  the  suit  has  sustained  actual  damage  or  delaj 
in  consequence  of  the  escape.  Atkinson  y.  MitcheU,  6  AU* 
846. 
S9— Election  liaur— Costs— Attacliment. 

Where  the  Judge  who  tries  an  election  petition  makes 
an  order  for  costs  under  the  62nd  sect,  of  the  Act  82  Yic. 
cap.  82,  an  attachment  for  non-payment  of  the  costs  should 
be  granted  by  the  Judge  and  not  by  the  Court.  Kay  v^ 
Haningtan,  1  Pug.  881. 
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80— Enlari^ement  of  a  rule  tor  Attadunent. 

A  motion  made  to  enlarge  a  rule  nisi  for  an  attachment 
upon  affidavit  not  very  satisfactory,  and  a  majority  of  the 
Gonrt  so  considering,  yet,  there  being  a  minority  in  favoar 
of  enlarging  rale  the  motion  was  granted  as  if  an  attach- 
ment was  necessary,  it  could  only  go  with  consent  of  all 
the  jadges,  and  acquiescence  in  postponement  therefore 
acquiesced  in.    Jones  et  aL  v.  Smithy  2  Pvg.  46. 

81— €oste^l¥taettaer  attadunent  for,  ivlll  be  iranted 
since  ST  Tic.  cap,  !• 

Attachment  for  non-payment  of  costs  being  a  civil  pro- 
ceeding in  the  nature  of  an  execution,  it  will  not  be  granted 
since  the  Act  87  Vic.  cap.  7.  (Con.  Stat.  cap.  88)  abolishing 
imprisonment  for  debt.  Doe  dem.  Deveber  v.  Deveber^  2 
Pug.  417. 

S3— Contracts  made  before  passing    of  Act  8T   Tic» 
cap.  7* 

An  attachment  cannot  be  issued  upon  a  contract  made 
before  the  passing  of  the  attachment  and  abolishment  of 
Imprisonment  for  Debt  Act,  87  Yic.  cap.  7.  (See  however^ 
now.  Con.  Stat.  cap.  42.)  It  is  a  general  rule  that  a  statute 
shall  not  be  so  construed  as  to  operate  retrospectively,  un- 
less it  is  expressly  made  applicable  to  past  transactions,  or 
the  words  can  have  no  meaning  unless  such  a  construc- 
tion is  adopted.    Smith  et  al.  v.  Burke,  8  Pv^.  180. 

SS'Endorsement  on  UTrit  of  Attaclinient— Contempt. 

The  endorsement  on  writ  is  sufficient  if  it  inform  the 
party  what  the  proceeding  against  him  is  for.  Regina  v- 
Knapp,  1  P.  d  B.  288. 

S4— Filing  Rule  for  Attachment. 

It  is  not  necessary  that  the  Rule  of  Court  for  an  attach- 
ment for  contempt  be  taken  out  and  filed  in  the  office  of 
the  clerk  of  the  Crown,  otherwise  if  by  order  of  the  Judge. 
lb. 

S5— Belay  in  issnini:  Attacliment. 

Where  writ  of  Attaobment^was  returnable  on  the  first 
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Taesday  in  Michaelmas  Term,  and  alias  applied  for  in  the 
following  Hilary  Term.  Held^  There  was  no  such  delay  as 
to  justify  Court  in  setting  aside  the  alias,  the  defendant 
not  shewing  that  he  was  prejudiced  by  the  delay.    lb. 

86— Jndge^s  Order— Attadunent  Act. 

Where  Attachment  was  issued  during  the  progress  of  a 
cause  on  the  order  of  a  Judge  under  Attachment  Act  87 
Vic.  cap.  7,  sec.  68,  (Consol.  Stat.  cap.  4%  sec.  66.)  Heldf 
That  the  Judge's  order  must  be  rescinded  before  the  At- 
tachment could  be  set  aside.  McLeUan  v.  MUmore,  1  P. 
dB.  291. 

8T— BissolTing  Attachment— Insolvent  Act* 

The  provision  in  the  Attachment  and  abolition  of  Im- 
prisonment for  Debt  Act  87  Yic.  cap  7,  (Consol.  Stat.  cap. 
88)  providing  that  in  case  of  an  Assignment  in  Insolvency 
or  the  issue  of  a  writ  of  Attachment,  any  Attachment,  &c., 
shall  be  dissolved  upon  order  of  Court,  if  Judge  does  not 
apply  when  the  property  has  been  restored  to  defendant  on 
his  giving  a  bond.  Lloyd  v.  Allen  et  al.  1  P.  dt  B.  452. 
Overruled,  See  next  case. 

88— Property  released  on  Bond— Belay— Dissolving  At* 
tachment* 

Heid^  by  Weldon,  Fisher,  and  Wetmore,  J.  J.,  (Allen, 
C.  J.,  and  Dufif,  J.,  diss.)  that  the  60th  section  of  chapter 
42,  Consol.  Stat.,  which  provides  that  in  case  the  plaintiff 
delays  for  twenty  days  without  the  consent  of  the  defend- 
ant, or  the  leave  of  the  Court  or  Judge  in  taking  any  pro- 
ceeding in  the  cause,  the  Attachment  may  be  dissolved  un- 
less good  cause  be  shewn  for  the  delay,  applies,  although 
the  property  attached  has  been  restored  to  the  defendant 
on  his  giving  a  bond.  {Lloyd  v.  AUen,  1  P.  dt  B.  462 
overruled).  Sussex  Boot  dc  Shoe  Co.,  v.  Breau,  2  P,  dt  B. 
880. 

89 Where  an  Attachment  has  been  issued  against 

the  property  of  defendant  under  the  Attachment  Act  87 
Vic.  cap.  7,  (Consol.  Stat.  cap.  88)  and  a  writ  of  Attachment 
in  Insolvency  was  subsequently  issued  against  defendant. 
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Hdd^  That  as  soon  as  the  issue  of  a  writ  of  Attachment  in 
Insolvency  was  made  to  appear  to  a  Judge,  the  latter  was 
bound  under  sec.  54  of  Act  87  Yic.  cap.  7.  (GonsoL  Stat. 
cap.  88,  sec.  55)  to  dissolve  the  Attachment,  and  the  regu- 
larity of  the  proceedings  in  Insolvency  could  not  be  en* 
quired  into.     Ganter  v.  Blatchford,  1  P.  dtB.  6. 

4« ^Where  an  Attachment  is  issued  under  Act  87 

Vic.  cap.  7,  (Consol.  Stat.  cap.  88)  and  the  defendant 
afterwards  makes  an  assignment  in  Insolvency,  the  Attach- 
ment will  be  dissolved,  without  any  reference  to  any  rights 
or  remedies  which  plaintiff  may  have  with  regard  to  costs 
under  the  Insolvent  Act. 

Qiuere — ^Whether  plaintiff  has,  in  such  a  case,  any  lien 
for  his  costs.     BuUock  v.  Ring,  8  Piig.  262. 

41~Execatioii  in  Uen  of  Attaclunent  ander  88  Tic* 
€Mip.  4,  sec.  88. 

To  obtain  an  execution,  in  lieu  of  Attachment  under  the 
Act  88  Yic.  cap.  4,  sec.  22,  (Con.  Stat.  cap.  88,  sec.  27)  the 
same  facts  mi^st  be  shewn  as  were  formerly  necessary  to 
procure  an  Attachment.     Cotton  et  cd.  v.  Stacks  8  Pag.  211. 

48— Delay  in  Applying— Explanation. 

On  an  application  under  the  27  sec.  of  chapter  88,  Con- 
sol.  Stat,  for  an  order  for  writs  olfi.fa.  instead  of  Attach- 
ment, it  appeared  that  one  rule  ordering  the  plaintiffs  to 
pay  the  defendant  costs,  was  made  in  Hilary  Term,  88 
Vie,  and  the  other  in  Easter  Term,  88  Yic. ;  that  the  plain- 
tiffs had  not  been  in  Canada  since  the  rules  were  made^ 
and  that  the  costs  had  been  repeatedly  demanded  from  the 
plaintiffs'  attorney,  and  from  their  agent  in  New  Bruns- 
wick. Held,  That  the  delay  in  applying  was  sufficiently 
explained ;  that  the  defendant  was  entitled  to  apply  for  an 
Attachment,  and  the  order  for  the  issue  of  the  writs  of  fi. 
fa,  was  made  accordingly.  Cotton  et  al.  v.  Stack,  1  P.  dtB. 
614. 

48— Undertalcini:  by  Attorney  to  pay  costs  of  the  day. 

The  Court  will  not  make  an  order  under  Consol.  Sfcat 
11 
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cap.  88,  sec.  27,  for  an  execution  to  issue  against  an  at- 
torney for  costs  which  he  has  undertaken  to  pay.  The 
person  seeking  to  compel  the  performance  of  the  under- 
taking should  apply  for  a  rule  calling  upon  the  attorney  to 
shew  cause  why  an  Attachment  should  not  issue. 

Per  Weldon,  J.  The  provisions  of  the  Consol.  Stat, 
cap.  28,  sec.  27,  are  confined  to  the  parties  to  the  action. 
Oibson  and  Wife  v.  The  North  British  and  Mercantile  Ins. 
Co.,  IP.dtB.  671. 

44— Attachment  of  Debts— Garnishee  Act— Corporation 
— Agrent  of— HThether  money  received  by,  can  he 
Attached  hy  Creditor  of  Corporation  ^Deposit  or 
money— Public  Officers. 

Money  received  by  an  agent  of  a  Corporation  is  liable 
to  Attachment  under  the  88  Vic.  cap.  6  (Consol.  Stat.  cap. 
43.)  by  a  creditor  of  the  Corporation,  though  it  was  re- 
ceived by  such  agent  in  the  course  of  his  employment,  and 
held  by  him  with  the  assent  of  the  Corporation,  and  not  ad- 
versely. 

M.  Assistant  Superintendent  of  a  Railway  Co.,  deposit- 
ed in  his  own  name  for  safe  keeping  with  I.  &  Co.,  private 
bankers,  money  known  to  belong  to  the  Company.  Held, 
That  the  relation  of  debtor  and  creditor  existed  between 
I.  &  Co.,  and  the  Railway  Co.,  and  the  debt  could  be  at- 
tached by  a  creditor  of  the  latter.  The  Post  Office  In- 
spector held  in  his  hands  a  check  received  from  the  Post 
Master  General  of  Canada  in  favor  of  M.,  Assistant  Super- 
intendent of  a  Railway  Company,  to  pay  an  indebtedness  of 
the  Government  to  the  Company. 

Held,  That  under  these  circumstances,  the  Inspector 
was  not  liable  to  Garnishee  process  at  the  suit  of  a  creditor 
of  the  Company.  Ruel  v.  The  Cons.  European  d'  N,  A. 
Railway  Company,  3  Pug.  481. 

4  il— Surplus  jnoney  alter  Mortipage   Sale— Garnishee 
Act— Debt  due  or  Oiving* 

A  Building  Society  held  a  mortgage  against  the  property 
of  E.  Default  having  been  made  in  payment,  the  proper- 
ty was  sold  under  foreclosure  on  26th  February,  1876, 
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and  bid  in  by  M  for  $545.  The  terms  of  sale  were  10  per 
cent,  down,  to  be  forfeited  if  purchase  was  not  carried  oat, 
and  balance  to  be  paid  on  delivery  of  deed.  The  purchaser 
on  the  day  of  sale  (26th  February),  paid  the  solicitor  of  the 
Society  $55.00,  and  the  3rd  of  March  following,  he  accept- 
ed the  deed,  and  paid  the  balance.  The  amount  due  the 
Society,  including  expenses,  was  $844.47.  An  attaching 
order  under  the  Garnishee  Act,  88  Yic,  cap.  5,  was  obtain- 
ed and  served  on  the  Society,  1st  March,  at  the  instance  of 
F,  a  creditor  of  E.  Held,  That  as  there  was  not,  on  the 
1st  March,  when  the  order  was  served,  any  "  debt  or  sum 
of  money  due  or  owing"  to  E.  from  the  Society,  F.  was 
not   entitled  to  judgment  against  the  garnishee. 

Qiuere,  Whether,  if  the  proceeds  of  the  sale  had  been 
actually  received  by  the  mortgagee  when  the  order  was 
served,  it  would  have  been  subject  to  attachment.  Farmer 
V.  EUice,  3  Pug.  486. 

46— Entitling  Affidavit  to  set  aside  Garnishee  Order- 
Affidavit  for  Oamishee  Order— Particularity  and 
certainty  required* 

An  affidavit  used  by  the  defendant  in  an  application  to 
set  aside  or  vary  a  garnishee  order,  was  entitled  ''  William 
H.  Whittemore  and  Isaac  Hturd,  plaintiffs,  and  Edward 
Herbert,  defendant."  It  was  contended  that  it  should  have 
been  entitled  ''William  H.  Whittemore  and  Isaac  Hurd, 
primary  creditors — Edward  Herbert,  primary  debtor,  and 
Sears  and  McLellan,  Garnishees,*'  and  the  first  sec.  of  cap. 
48  Con.  Stat.,  was  relied  on.  Held,  That  the  affidavit  was 
properly  entitled,  that  the  first  sec.  of  cap.  43  does  not  re* 
late  to  procedure,  and  that  there  is  no  necessity  for  chang- 
ing the  title  of  the  cause  until  summons  (D)  is  issued 
against  the  garnishee  under  the  tenth  section. 

In  an  affidavit  for  a  garnishee  order  the  cause  of  action 
must  be  stated  with  sufficient  particularity  to  enable  the 
•Judge  to  decide  intelligently  whether  it  is  a  case  in  which 
aa  attachment  might  issue  or  not,  and  with  such  certainty 
as  would  subject  the  plaintiff  to  an  indictment  for  perjury 
if  the  statement  of  it  should  be  untrue.  Whittemore  v. 
UerheH,  2  P.  dt  B.  861. 
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4T— Cause  of  Action  set  out  in  Affidairit— Tariance. 

The  plaintiffs,  by  their  agreement,  had  covenanted  and 
agreed  to  do,  for  $2,600,  certain  work  for  the  defendant, 
who  was  under  contract  with  S  to  build  a  row  of  dwellings, 
the  work  to  be  finished  by  a  day  therein  fixed,  and  with 
leave  to  the  defendant  in  case  the  work  did  not  progress 
satisfactorily,  to  enter  upon  the  work  and  complete  it, 
charging  the  loss  thereof  against  the  contract  price,  and 
it  was  thereby  understood  that  such  entering  and  taking 
possession  of  the  work  should  not  in  any  way  affect  the 
contract,  or  be  construed  as  a  waiver  thereof,  or  as  an 
acceptance  of  the  work  done. 

The  work  was  not  completed  at  the  time  fixed,  and 
after  notice  the  defendant  took  possession  of  the  work  and 
continued  it.  The  plaintiffs  had  been  paid  in  part,  for  part 
of  the  amount  of  the  contract  price — the  defendant  had 
accepted  orders,  and  the  latter  had  been  served  with  gar- 
nishee orders  sufficient  to  cover  any  balance  on  account  of 
work  done.  The  plaintiffs  applied  for  a  garnishee  order  upon 
an  affidavit  in  which  the  cause  of  action  was  set  forth  aa 
follows: — **  A  sum  of  $2,228.67  for  work  and  labour  done 
and  performed,  and  materials  provided  by  the  plaintiffs  for 
the  defendant,  and  at  his  request/*  The  County  Court 
Judge  granted  the  order,  and  it  was  served  upon  S  and  on 
the  defendant's  banker.  The  defendant  claimed  there  was 
nothing  due.  On  an  application  to  set  aside  or  vary  the 
garnishee  order,  it  was  Heldy  That  under  the  facts  disclosed 
thd  plaintiffs  could  not  sustain  an  action  of  indebitatus 
assumpsit  for  work  and  labour ;  that  they  ought  not  to  be 
allowed  to  issue  an  attaching  order  for  one  cause  of  action 
and  recover  upon  another,  and  the  garnishee  order  was 
accordingly  set  aside.     Ibid. 

48— Contingent  liability. 

A  plaintiff  cannot  garnishee  moneys  not  due  absolutely 
to  the  primary  debtor,  but  depending  upon  a  contingency. 
Ibid. 

49— County  Court  JTudge— Jurisdiction. 

When  the  amount  sworn  to  in  an  affidavit  for  an  attach- 
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ing  order  is  beyond  the  jurisdiction  of  a  County  Court 
judge,  and  the  affidavit  is  sufficient,  he  has  no  discretion 
in  the  matter,  but  must  issue  the  order  in  the  prescribed 
form.  When  the  order  has  been  granted,  his  special  au- 
thority has  been  spent,  and  the  order  becomes  part  of  the 
proceedings  in  the  court  having  jurisdiction,  and  they  have 
the  same  inherent  power  to  deal  with  it  that  they  have  to 
deal  with  any  other  process  or  proceeding  in  the  court.  lb. 


_  Power  In  Court  to  Prevent  Abnse  of 
Process. 

The  court  will  not  allow  its  process  to  be  used  against 
good  faith,  and  when  it  appears  that  an  attaching  order  is 
used  for  the  pur[)ose  of  harassing  or  embarrassing  the 
primary  creditor,  and  not  bona  fide,  and  for  the  purpose  of 
securing  the  debt,  the  court  will  vary  it  or  set  it  aside.  lb. 

51— Ofumlshee—Foreign  Corporation— Ag^ency  In  Pro* 
vinee* 

A  debt  due  from  a  foreign  corporation,  though  having 
an  agent  and  doing  business  within  this  Province,  cannot 
be  garnisheed  under  the  Act  88  Yic.  cap.  6,  (Consol.  Stat- 
<jap.  43.)     Banney  v.  Morrow,  8  Pug.  270. 

59— Attaebntent  tor  Costs  ordered  to  be  paid  by  Conrt 
or  JTudfire. 

Since  the  passing  of  the  Act  88  Vic.*6ffipT4,"*tOonsol. 
Stat.  cap.  88,  sees.  26  and  27,)  restoring  the  power  of 
granting  attachments  for  non-payment  of  money  ordered 
to  be  paid  by  the  court  or  judge,  the  court  will  grant  at- 
tachments for  non-payments  of  costs.  Bisliop  v.  Meeluin, 
2P.dtB.  828. 

53— uritness    Blsobeylnfl;    Snbposna— Insnflleiency  of 
£xcnse. 

The  fact  of  the  parties  to  a  cause  having  agreed  to 
settle,  or  having  the  suit  substantially  settled  before  a  wit- 
ness is  called  on  his  subpoena,  will  not  save  him  from  lia- 
bility to  attachment  for  wilful  disobedience  to  the  process. 
Doe  dem.  Cogswell  v.  Smith,  8  Pug.  668. 
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94— l¥rit  of  Possession—Re-entry  by  Defendant* 

After  possession  of  premises  recovered  in  ejectment  has 
been  delivered  to  the  owner  by  the  sheriff  and  the  writ  of 
possession  is  returned,  the  power  of  the  court  in  the  suit  is 
at  an  end,  and  an  attachment  will  not  be  granted  against 
party  re-entering.     Doe  dem  Cogswell  v.  Smithy  2  Pug.  141. 

55— Setting  aside  Attachment— Delay  in  Application^ 

An  application  to  set  aside  an  attachment  issued  under 
87  Yic.  cap.  7,  (Con.  Stat.  cap.  42,)  must  be  made  before 
appearance.  Robin  et  at  v.  Taylor,  1  P,  <t  B.  208.  Kitchen 
v.  Chatham  Branch  Hy.  Co.,  1  P.dt  B.  215. 

56~  Rights  of  third  party— Setting  up  of. 

The  rights  of  a  third  to  the  property  attached  cannot 
be  set  up  by  the  defendant  in  an  application  made  by  him 
to  set  aside  the  attachment.  Kitchen  v.  Chatham  Branch 
Ry.  Co.,  1  P  d'  B.  216. 

5  T— Corporation. 

The  property  of  a  corporation  is  subject  to  attachment 
under  the  Act  37  Vic.  cap.  7,  (Consol.  Stat.  cap.  42.) 
Kitchen  v.  Chatham  Branch  Ry.  Co.,  IP.  dt  B.  215. 

5S— Restraining  Defendant  fk*oni  bringing  Action  on 
Bond. 

The  power  to  restrain  defendant  from  bringing  an  action 
on  an  attachment  bond  belongs  to  a  judge  and  not  to  the 
court.     Midrhead  v.  Arbo,  3  Pag.  283. 

Costs— Setting  aside  Attachment. 

See  Costs  V.  126.     Smith  v.  Burke. 

Attachment  liaiv— Affidavits. 

See  Affidavit. 

Service  of  writ  on  agent  of  defendant— PlaintiflT  and 
agent  same  person— Service  set  aside. 

See  Practise  IV.  23.    Parrot  v.  Roberts. 

Cost  of  Appeal  li*om  decision  of  Judge  In  Equity^  rc» 
coverable  by  attacliment  not  by  execution. 

See  Costs  79. 

See  General  Bules  13. 
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L  Admission. 
II.  Stbikimg  off  Roll. 

III.   P&IVIIiEaKS. 

IV.  Unoebtificated. 

V.   AUTHORITT. 

VI.  Duties. 
Vn,  Liability. 

Vni,  Bill  of  Costs. 
IX.  Taxation  of  Costs. 
X.  Miscellaneous. 

I. 
Admission. 

Ir^ee  General  Rules  15  to  26. 

See  Acts  of  Assembly  26  Vie.  cap.  23,  SO  Vic.  cap.  7,  81 
Vic.  cap.  8. 

n. 

STBiKiNa  OFF  Roll. 

%  -Some  reason  should  be  given  for  striking  an  attorney 
off  the  roll,  even  on  his  own  application.  Ex  parte 
McCfdly,  Gent,  one  dc,  1  Kerr  621. 

^—An  application  to  strike  an  attorney  off  the  roll  for 
misconduct,  must  be  founded  on  an  affidavit  adduced  on  the 
motion.     Ex  parte  Palmer,  2  AU.  688. 

in. 

PBIVILEaES. 

1— A  defendant  who  is  an  attorney  of  the  Supreme 
Court,  cannot  be  proceeded  against  summarily  for  a  de- 
mand under  £20.    Bennet  v.  Morse,  2  Kerr  624. 


The  plaintiff,  an  attorney  of  the  Supreme  Court,  by 
another  attorney  sued  out  a  conmion  capias  against  the 
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defendant,  and  laid  the  venue  in  York  county,  describing 
himself  in  the  commencement  of  the  declaration  as  an  at- 
torney of  the  Supreme  Court,  and  entitled  to  his  privilege 
as  attorney ;  on  the  defendant  obtaining  an  order  to  change 
the  venue  to  the  County  of  Gloucester,  on  the  usual  affi- 
davit that  the  cause  of  action  arose  there,  the  plaintiff  by 
another  order  had  the  venue  brought  back,  on  the  ground 
that  as  an  attorney  he  is  entitled  to  lay  and  retain  his 
venue  in  York  ;  and  on  motion  to  rescind  the  last  order — 
Held,  That  the  laying  or  retaining  the  venue  in  the  county 
where  the  court  sits  (viz.  in  the  County  of  York,)  is  a  pri- 
vilege  inherent  in  the  attorneys  of  the  Supreme  Court  of 
this  Province.  Held  also,  That  this  privilege  was  not 
waived  by  the  plaintiff's  not  suing  out  an  attachment  of 
privilege,  but  as  a  common  person  by  capias ;  the  privileged 
character  having  been  alleged  on  the  record  and  allowed  to 
remain  there,  without  any  prior  objection  to  its  regularity. 
Deshrisay  v.  Baldwin^  8  Kerr  879. 

8— Ueii. 

An  attorney  has  a  lien  on  a  judgment  obtained  by  him 
for  his  costs,  as  between  attorney  and  client.  Linton  v. 
Wason,  1  Kerr  800. 

4 ^Where  the  court  allowed  a  judgment  to  be  set-off 

against  another,  it  must  be  -  subject  to  the  attorney's  lien 
generally,  and  not  merely  to  the  extent  of  the  taxed  costs  in 
the  particular  suit.     See  Rogers  v.  Ledden,  2  Kerr  59. 

#j ^n  attorney,  who  also  practises  as  a  barrister, 

has  no  legal  right  to  retain  for  counsel  fees,  money  belong- 
ing to  his  client,  without  assent.     In  re  Bayard^  1  AH  869. 

€— Services— Fees. 

A  barrister  cannot  maintain  an  action  against  his  client 
for  professional  services.     Kerr  v.  Burns,  4  AU.  604. 

Qiuere,  Whether  such  an  action  would  lie  on  a  special 
contract  for  a  fixed  sum,  after  the  service  was  performed. 
Ibid. 

A  trial  fee,  under  the  Ordinance,  is  a  fee  to  the  counsel, 
and  not  to  the  attorney.    Ih. 
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Attorney  has  a  right  to  receive  the  taxed  costs  of  judg- 
ment assigned.     See  Oreen  y.  Hendricks,  1  AL  698. 

S— Parties  setUini^  suit. 

The  parties  to  a  suit  have  aright  to  settle  it  without  the 
consent  of  the  attorney,  and  he  is  not  justified  after  notioe 
of  the  settlement  in  proceeding  with  the  suit  to  recover  his 
costs,  unless  the  settlement  was  collusive  for  the  purpose 
of  defrauding  him.     Ex  parte  Morse,  8  Kerr  866. 

1^— Payment  of  money— Assignee. 

The  court  will  not  compel  an  attorney,  on  a  summary 
application,  to  pay  over  the  proceeds  of  a  judgment  to  a 
person  claiming  as  assignee  unless  his  right  is  clear.  Mur* 
ray  v.  Johnston,  1  AU.  697. 

14^— Service  of  bill  upon  attorney  shonid,  in  general, 
l»e  personal  service. 

See  Sayre  v.  Gilbert,  2  Kerr,  226. 

11— Barrister. 

A  barrister  has  no  legal  remedy  to  recover  remunera* 
tion  for  his  services.    In  re  Bayard,  1  AIL  859. 

iti A  barrister  against  whom  an  action  is  brought 

has  no  right  to  conduct  liis  defence  both  in  person  and  by 
counsel.     Robinson  v.  Palmer,  2  AU.  228. 

unien  JTudge  may  refuse  to  alio^ir  Counsel  to  address 
JTnry. 

See  Trial. 
Counsel  fee  on  arbitration. 

See  Costs  123. 

IV. 

Uncertificated. 

1— A  writ  issued  by  an  uncertificated  attorney,  and  all 
proceedings  taken  thereunder,  will  be  set  aside.  Desbrisny 
T.  Mackay,  1  Han.  188. 
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-The  proceedings  in  a  suit  by  an  attorney  who  has 


not  taken  out  a  certificate  under  the  Act  22  Vic.  cap.  28,  are  a 
nullity ;  and  the  objection  is  not  waived  by  the  defendant's 
attorney  attending  the  trial  of  the  cause,  after  knowledge 
of  the  omission.     Ryan  v.  Mclntyre,  HiL  T.  1870. 

8— Unceiti  Heated  Attorney— County  Court* 

An  attorney  of  the  Supreme  Court  may  practice  in  the 
'County  Courts,  though  he  may  not  have  taken  out  a  certi- 
ficate under  the  Act  22  Vic.  cap.  28,  (Cousol.  Stat.  cap.  84.) 
Voto  V.  Quinsler,  2  Pug.  482. 

4— Attorney^  In  eause  not  alloived  fees  as  ivitness. 

An  attorney  in  the  cause  is  not  entitbd  to  fees  as  a  wit- 
ness, it  being  his  duty  to  be  in  attendance  on  the  trial  of 
the  cause.    Jones  et  al  v.  Bolsford,  1  P..  cf  B.  58U 

V. 

Authority. 
t— ITritten. 

The  Act  12  Vic.  cap*  40,  sec.  16,  requiring  attorneys  to 
have  written  authority  to  sue  is  not  limited  to  summary 
actions.  If  payment  has  been  obtained  in  a  suit  with 
knowledge  of  the  client,  it  will  be  presumed  in  absence  of 
evidence  to  the  contrary,  that  the  attorney  had  written 
authority.  Either  party  may  apply  to  stay  proceedings  in 
an  action  brought  without  authority.  James  v.  McLean,  3 
AU.  164. 

9— Production  of  Authority. 

Counsel  not  required  to  produce  his  authority  in  making 
a  motion  before  Court.    See  In  re  Hunter,  1  Han.  233. 

8— Sl§:ning  Cognovit. 

An  attorney  has  no  authority  to  sign  a  Cognovit  in  a 
suit  without  the  authority  of  his  client,  but  his  client  will 
be  bound  by  a  Cognovit  given  without  his  consent,  if  he 
makes  no  objection  when  informed  of  it.  McNamee  v» 
O'Brien,  4  All  548. 
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iption  of  authority  to  issue  execution. 

Where  an  attorney  issued  an  execution  in  the  name  of 
the  defendant,  an  attorney  residing  at  a  distance  from 
him,  and  delivered  it  to  the  Sheriff,  and  afterwards  attend- 
ed before  a  judge  to  oppose  an  application  to  set  the 
execution  aside.  Held,  In  an  action  of  trespass  for  taking 
property  under  the  execution,  that  in  the  absence  of 
evidence,  to  negative  the  authority  and  to  shew  that  the 
defendant  did  not  receive  the  proceeds  of  the  execution,  it 
might  be  inferred  that  the  attorney  had  authority  to  issue 
the  execution.     Wilson  v.  Street,  3  All.  251. 

9~To  give  Poiv^er  of  Attorney  to  demand  costs. 

Attorney  cannot  give  a  power  of  attorney  for  his  client 
to  demand  costs.    See  Attachment  18. 

6 — Counsel— Appearance    in     suit    on    trial    Drittaout 
authority. 

Where  no  notice  of  trial  was  given  by  plaintiff,  and  a 
connsel  who  had  been  retained  in  a  former  trial,  in 
ignorance  of  this  fact  appeared  without  authority,  defend- 
ant being  absent,  and  defended,  a  verdict  for  the  plaintiff 
was  set  aside.     See  Doherty  v,  Desbrisay,  1  Han,  494. 

7' Attorney  Compromisini^  Suit— Authority. 

An  attorney  has  a  general  authority  to  compromise  an 
action  on  behalf  of  his  client,  provided  he  acts  bona  fide 
and  reasonably,  and  within  the  scope  of  his  authority  as 
an  agent  to  compromise. 

An  agreement  to  take  a  smaller  sum  as  a  discharge  for 
a  larger,  will  not  impose  an  obligation  oii  the  plaintiffs  to 
accept  it.  The  plaintiffs  themselves  making  such  an 
agreement  would  not  be  bound  by  it.  The  Bank  of  Nova 
Scotia  V.  Morrow,  1  P.  &  B.  843. 

If  an  attorney  enters  into  a  compromise,  although  con- 
trary to  the  directions  of  his  client,  although  the  compro- 
mise would  be  ultra  vives  against  the  client,  it  would  be 
binding  as  between  the  parties,  if  made  reasonably  skilful 
and  bona  fide.    See  same  case — judgment  of  Alien,  C.  J. 
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S— IJiiaatliorteed  persons  employinir  AUomei"  to  instf- 
tnte  proceedinys—Settiiis  aside  of« 

If  persons  unconnected  with  a  company,  or  its  duly 
qualified  officers,  authorize  an  action  in  the  name  of  the 
company,  the  client  will  stay  proceedings  without  costs. 
Dewelfe  v.  Alhe^i,  Mining  Co.,  2  Pug.  260. 

VI. 
Duties. 

1 — Implied  understanding  to  pay  over  money  collected, 
on  demand.    See  Gilbert  v.  Palmer,  1  AU.  455. 

IB— Hrhat  is  a  saffieient  demand  ? 

An  intimation  from  a  client  to  his  attorney,  who  has 
collected  money,  that  the  client  wishes  it  paid  over,  is  a 
sufficient  demand  to  support  an  action  for  money  had  and 
received.     Gilbert  v.  Palmer,  1  All,  667. 

It  is  not  necessary  that  the  demand  should  be  made  at 
the  attorney's  residence  or  place  of  business,  unless  he 
objects  on  that  ground.    Ibid, 

]>aty  to  commniiicate  to  client  ofl^r  of  compromise  of 
suit. 

See  Supersedeas,  Jones  v.  Steves. 

S— Counsel* 

It  is  the  duty  of  counsel  to  see  that  rules  obtained  by 
them  are  properly  entered  in  the  minutes  of  the  Court.  Ex 
parte  Glass,  2  All.  88. 

See  Practice  in  Equity  21. 

4— Attorney  and  Client— Riglit  of  Client  to  statement  ot 
account  and  bill  of  costs. 

A  client  is  entitled  to  a  statement  of  account  from  the 
attorney  who  has  collected  money  for  him  and  of  the 
attorney's  bill  of  costs. 

In  case  of  refusal  of  the  attorney  to  deliver  such  state- 
ment and  bill  of  costs,  the  court  having  authority  over  its 
cvm  officers,  will  compel  him  to  furnish  them.  Gunter  v. 
Sharp,  IP.  dtB.  286. 
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9 ^Duty  of  Attorney  to  attend  court  on  trial  of  cause, 

and  he  will  not  be  allowed  witness's  fees.  Jones  v.  Bots- 
ford,  IP.dB.  581. 

« ^Duty  of  Attorney  and  counsel  in  a  cause  to 

attend  court  until  cause  is  disposed  of.  Bowes  y.  Suther- 
land, 2  Kerr  1. 

vn. 

LlABIIilTY. 

1— For  Slierill^s  Fees* 

Attorney  liable,  as  well  as  plaintiff,  for  Sheriff's  fees  on 
executing  writ  of  ca,  sa.  See  Kavanagh  v.  McPhelim,  1 
Kerr  472. 

% Not  liable  for  poundage  on  execution  unless  he 

receives  the  amount  from  the  defendant,  though  the  defend- 
ant has  escaped  from  the  limits  and  his  bail  has  paid  the 
debt  and  costs  to  attorney.     CaldweU  v.  Badger,  2  AU  616. 

Mot  filinii^  papers— Forfeiture  of  costs* 

See  Practise  VI.  48  a. 
S — Iniproper  Pleadinff* 

If  an  attorney,  without  any  assignable  reason  and  with- 
out any  precedent,  adopts  a  new  and  unusual  mode  of 
pleading,  in  consequence  of  which  his  client  suffers  loss, 
the  attorney  is  answerable  in  an  action  for  negligence. 
Carrigan  v.  Andrews,  1  AU.  485. 

4— IssnlDff  Told  UTrit. 

An  attorney  is  liable  over  to  a  sheriff  who  sustains 
damages  by  proceeding  under  what  purports  to  be  a  writ  of 
the  Court  but  is  not,  when  the  same  is  put  into  the  sheriff's 
hands  by  him.     Johnston  v.  JVinslotv,  Ber.  58. 

vin. 

Bill  of  Costs. 
t— Delivery  of  before  action* 

It  is  not  necessary  for  an  attorney  to  deUver  a  taxed 
bin  to  his  client  before  bringing  an  action.  Ja<:k  v.  Clewes, 
8  Kerr  687. 
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« The  Act  of  Parliament  8  Jac.  I,  cap.  7,  requiring 

the  delivery  of  an  attorney's  bill  of  costs  before  action 
broaght,  extends  to  this  Province,  but  the  Act  2  Geo.  II. 
cap.  28,  requiring  the  delivery  a  month  before  action,  is 
not  in  force  here.    James  v.  McLean^  8  AU.  164. 

3— Sig^niiiir* 

The  Statute  8  Jac.  I ,  cap.  6,  requiring  attorneys  to 
deliver  signed  bills  of  costs  to  their  clients,  extends  to  this 
Province,  and  is  not  affected  by  its  repeal  in  England  by 
the  6  and  7  Vic.  cap.  73.     Kerr  v.  Bums,  4  All.  604. 

4 A  general  account,  including  the  bill  of  costs 

delivered  by  an  attorney  to  his  client,  though  made  out  in 
tbe  handwriting  and  headed  in  the  name  of  the  attorney, 
does  not  amount  to  a  signing  of  the  separate  bills  under  the 
Statute.    Ibid, 

IX. 

Taxation  of  Costs. 
1— Review  ot~Retatntngf  of  money  by  Attorney. 

The  defendant,  after  a  verdict  against  him,  placed  in 
his  attorney's  bands  £22,  to  be  applied  in  part  payment  of 
the  judgment ;  the  attorney  retained  the  money,  and  made 
an  application  to  review  the  taxation  of  costs,  which  was 
refused  with  costs,  because  the  defendant  had  in  the  mean 
time  paid  the  amount  of  debt  and  costs  to  the  sheriff.  The 
Court  ordered  the  attorney  to  repay  tbe  defendant  the  i!22, 
but  refused  to  compel  him  to  pay  the  costs  of  dismissing 
the  motion  for  review  of  taxation — not  being  satisfied  that 
the  defendant  had  instructed  him  not  to  take  such  proceed- 
ings.    Belts  V.  Cliaptnan,  2  AIL  450. 

!t-4>rderinff  Attorney  to  pay  costs  of  dismissing^  motion 
for  review* 

Where  on  an  application  for  a  review  of  taxation  of  costs, 
it  appeared  that  the  bill  was  exorbitant,  and  the  items  dis- 
allowed by  the  clerk,  with  trifling  exceptions,  illegally 
charged,  the  attorney  applying  for  the  review  was  ordered 
to  pay  the  costs  of  dismissing  the  motion.  Doe  v.  Dobson, 
2  AU.  681. 


ATTORNEY— BAERISTER— COUNSEL.        188 

S— AHonrsinee  of  Coansel  Fees— Clerk^s  dvity. 

In  taxing  costs  between  attorney  and  client,  coimBel 
fees  may  be  allowed  without  the  Judge's  fiat ;  but  it  is  the 
duty  of  the  Clerk  to  decide  on  the  authority  to  make  the 
the  payment,  and  the  reasonableness  of  the  charge.  Ex 
parte  James,  8  AIL  286. 

4— Oattay»— Special  Jmy—Retainiiii:  Govmsel. 

An  attorney  is  entitled  to  recover  from  his  client  a  sum 
paid  for  a  special  jury,  where  the  cause  has  been  so  tried 
with  the  client's  knowledge,  but  the  Judge  has  refused  to 
certify.     Ex  parte  James,  3  AIL  286. 

An  attorney  has  no  general  authority  to  retain  counsel 
in  a  cause  at  his  client's  expense,  though  such  authority 
may  be  implied.  If  the  attorney  has  an  opportunity  of  con- 
ferring with  his  client,  his  consent  should  be  obtained.  Ibid* 

^— Costs  in  Inferior  Court— Cleric  taxinfr* 

In  an  action  on  an  attorney's  bill  of  costs  incurred  in 
the  inferior  Court,  the  reasonableness  of  the  charges  may 
be  enquired  into.  The  Clerk  of  the  Supreme  Court  may 
tax  a  bill  of  costs  in  the  inferior  Court  as  between  attorney 
and  client.    James  v.  McLean,  8  AIL  164. 

6 — Taxable  Charg^es— Services  performed  at  request  of 
Client. 

In  taxing  costs  between  attorney  and  client,  the  attor- 
ney is  entitled  to  the  taxable  charges  of  drawing  and  copy- 
ing a  declaration  in  a  suit  brought  by  the  client,  though 
he  is  not  the  attorney  in  that  suit;  the  service  having  been 
performed  at  the  request  of  the  client,  and  with  the  assent 
of  the  attorney  in  the  suit.     In  re  Bayard,  1  AIL  571. 

T — Qucere,  Whether  an  attorney  can  recover  from  his 
client  money  paid  for  counsel  fees  ?  See  Jack  v.  Clews,  8 
Kerr  637. 

9 — Recovery  for  services  other  than  provided  tor  in  the 
ordinance. 

In  an  action  by  an  attorney  to  recover  the  amount  of  a 
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bill  of  costs  incurred  in  defending  defendant  against  a 
criminal  charge,  the  bill  had  been  taxed  by  the  clerk,  who 
taxed  only  such  items  as  the  ordinance  of  fees  provided 
for,  and  refused  to  recognize  or  touch  the  other  items. 
Held,  That  the  jury  were  bound  by  the  clerk's  taxation  as 
to  the  taxable  items,  and  as  to  the  others  they  might  find 
for  the  plaintifif  for  such  services  as  were  in  the  nature  of 
the  attorney's  work,  but  that  plaintiff  could  not  recover  for 
counsel  fees. 

Qucdre,  Whether  if  the  clerk  had  followed  the  English 
practice  and  taxed  the  whole  bill  it  would  have  been  sus- 
tained ?     Heck  V.  Tingley,  1  Han.  418. 

9— Rnle.dropped— Fee  of  Counsel  upon  ar^umeiit* 

Where  a  rule  for  a  new  trial  dropped  by  reason  of  the 
Court  being  equally  divided,  it  was  held  by  Fisher,  Wet- 
more  and  Dufif,  J.  J.,  (Weldon,  J.  diss.)  that  the  plaintiff 
was  entitled  to  a  counsel  fee  on  the  argument  of  the  rule* 
N.  B.  Railway  Co.,  v.  Murray,  2  P.  dt  B.  412. 

X. 
Miscellaneous. 
l—Action  for  neffligeitce— Prelerrini^  of Jadg^menU 

In  an  action  against  an  attorney  for  negligence  in  con- 
ducting a  suit  for  the  plaintiff  against  M.,  it  was  proved 
that  at  the  time  the  plaintiff  employed  the  defendant,  he 
was  informed  the  defendant  had  a  judgment  against  M., 
which  would  have  priority  over  the  plaintiff's  claim.  Held,. 
1.  That  it  was  no  breach  of  duty  on  the  part  of  the  defend- 
ant to  proceed  on  his  own  judgment  against  M.,  and  ex- 
haust his  property  before  issuing  execution  on  the  plain- 
tiff's judgment.  2.  That  evidence  could  not  be  given  that 
the  amount  for  which  the  defendant's  judgment  was  signed 
against  M.,  was  not  really  due.  Alison  v.  Weldon,  4  AU. 
681. 
tl— Record— Name  of  Attorney. 

The  Court  consider  it  irregular  for  the  name  of  more 
than  one  attorney  of  firm  to  appear  as  attorney  on  record. 
Qilmour  v.  BxM,  1  Kerr  94. 
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8— Partnership— Notice  by  one  of  Firm. 

Where  two  attorneys  in  partnership  appear  in  a  suit, 
a  subsequent  notice  of  a  proceeding  in  the  suit  signed  in 
the  name  of  one  of  them  is  sufficient ;  the  act  of  one 
partner  in  such  a  matter  being  the  act  of  both.  Doe  v» 
Taylor,  9AU.  487. 

4— Pleadings— Action  against. 

Where  Bill  iGlled  in  yacation,  attorney  must  plead  with* 
in  twenty  days  from  time  of  service  of  copy,  and  cannot 
wait  till  ensuing  term.    Sayre  v.  Gilbert,  2  Kerr  225. 

il—Miscondnct— cognizance  of,  by  Conrt. 

Where  a  motion  was  made  by  the  defendant  against 
the  plaintiff's  attorney,  requiring  him  to  refund  costs 
which  had  been  taxed  for  the  plaintiff,  on  the  ground  that 
a  payment  had  been  made  on  the  demand  before  action 
brought,  reducing  it  within  a  Magistrate's  jurisdiction,  and 
that  the  attorney  aware  of  it  had  incurred  a  large  amount 
of  costs,  which  the  defendant  had  paid ;  and  the  applica- 
tion was  accompanied  by  a  draft  of  the  bill  of  costs,  which 
was  said  by  the  attorney  to  be  lost  or  mislaid,  in  which 
draft  there  were  apparent  overcharges ;  the  ground  of  ap- 
plication in  regard  to  the  payment  was  satisfactorily  an- 
swered, but  the  Court  considering  that  the  attorney  had 
not  exercised  sufficient  forbearance  towards  the  defendant, 
in  going  on  with  the  suit  when  there  was  a  very  small  sum 
due,  ordered  him  to  prepare  a  new  bill  to  be  taxed,  to  re- 
fund to  the  defendant  the  overplus,  and  pay  the  costs  of 
the  motion,  although  the  attorney  had  offered  before  the 
application  to  refund  a  certain  amount,  or  to  abide  the  tax- 
ation of  the  opposite  attorney.  Melanson  v.  White,  8  Kerr 
501. 

•->]|Oscondnct« 

If  an  attorney  of  this  Court  is  guilty  of  any  misconduct 
in  practising  in  an  Inferior  Court,  this  Court  will  take  cog- 
nizance of  it  on  a  summary  application.     Gilbert  v.  Soney  f 

8  Kerr  679. 
12 
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7 The  Court  will  investigate  a  complaint  made 

against  an  attorney  by  his  client,  and  make  such  order 
therein  as  justice  requires.  On  such  an  investigation  an 
attorney  was  ordered  to  refund  money  to  his  client  and  pay 
the  costs  of  the  application.    In  re  Lvgrim,  Trin,  T.  18S1« 

Proceedinff  in  action  after  receipt  gfiven* 

See  Receipt,  Moran  v.  Oaliagher. 
Ordering  Attomei"  to  file  nrrit^ 

See  Execution  IV.  7. 

8— €lianir«  of  attorneys— Attorney  in  contempt— Time 
of  application. 

Where  a  Judge's  order  had  been  made  to  change  the 
attorney  and  file  the  papers  in  a  cause,  in  ignorance  of  the 
original  attorney  being  in  contempt,  a  party  wishing  to 
take  advantage  thereof,  should  apply  to  rescind  the  Judge's 
order.    Kerlin  v.  Bailiie,  2  AU.  116. 

It  is  too  late  to  apply  after  receiving  a  copy  of  declara- 
tion.   Ibid. 

9— Proper  person  to  make  application—Reasons. 

An  order  for  a  change  of  attorney  ought  not  to  be  made 
on  the  mere  application  of  the  attorney,  on  the  ground  that 
he  is  unable  to  proceed  in  the  suit  in  consequence  of  non- 
payment of  court  fees.    Kelly  v.  Dow^  4  AIL  256. 

Where  such  an  order  had  been  made  and  acted  upon , 
and  it  did  not  appear  that  the  client  was  aware  of  the  dis- 
ability of  the  attorney  at  the  time  he  commenced  the  suit, 
the  Court  refused  to  set  it  aside.    Ibid. 

10— Taking  UTarrant  ol  Attorney— Items  improperly 
included— Ignorance  of  party. 

It  is  improper  for  an  attorney  to  include  in  an  account 
against  his  client,  claims  for  money  lent,  with  professional 
charges,  in  order  to  take  security  for  the  whole ;  nor 
should  he  take  a  warrant  of  attorney  from  his  client  with- 
out affording  him  an  opportunity  of  taking  legal  advice 
upon  the  nature  of  the  demand  and  the  security.  Smith 
V.  Jones f  2  AU.  176. 
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Where  an  attorney,  without  any  fraudolent  intention, 
took  from  his  client  a  warrant  of  attorney  for  costs  of  saits 
and  money  lent,  etc.,  and  for  a  settled  account  due  from  a 
former  deceased  client,  whom  the  defendant  represented^ 
the  Court  refused  to  set  aside  the  security  and  a  judgment 
signed  thereon,  after  two  executions  had  been  issued  and 
money  levied  thereunder  without  objection  by  the  defen- 
dant.  But  sums  overcharged  were  deducted  from  the  judg- 
ment, though  it  had  been  assigned  to  a  third  person.  Such 
assignments  should  not  be  made  by  attorneys,  particularly 
when  there  is  any  question  about  the  amount.    Ibid. 

SembUj  That  if  the  warrant  of  attorney  had  been  taken 
for  costs  alone,  the  judgment  would  have  been  set  aside. 
Ibid. 

11 ^If  any  attorney,  knowing  that  he  is  dealing  with 

ignorant  persons,  takes  from  them  on  a  settlement,  a  war- 
rant of  attorney  for  debt  and  costs,  in  which  there  are  ex- 
travagant charges,  such  settlement  may  be  opened  up  and 
examined  within  a  reasonable  time.  Oilbert  v.  Soney,  8 
Kerr  679. 

Id— Actioii  o«i  Attomey^s  BUI— Settlement  of  sviit— Ma- 
terial 4|aestion  lor  Jary— Defence* 

Where  the  defence  to  an  action  on  an  attorney's  bill  is 
that  the  costs  were  incurred  in  a  suit  which  the  attorney 
had  settled  without  the  defendant's  authority,  it  is  a  ma  - 
terial  question  for  the  jury,  in  determining  whether  the  de- 
fendant obtained  any  benefit  &om  the  plaintiff's  services, 
to  ascertain  whether  the  previous  suit  was  settled  with  his 
consent.    Dibblee  v.  Wood,  1  Ptig.  187. 

18— Counsel— UTitness* 

Where  a  counsel  in  a  cause  is  by  consent  allowed  to  go 
upon  the  stand  to  prove  a  particular  fact,  he  becomes  a 
witness  in  the  cause  generally,  and  may  be  cross-examined 
upon  any  fact  in  the  cause.  Oilbert  v.  Campbell,  2  Hcin. 
65. 
Examination  as  IFitness— Objectionable. 

See  New  Trial. 
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14— Addressing  Jury— Objectionable  observations* 

If  a  counsel  in  addressing  the  jury  makes  remarks 
which  are  considered  objectionable  by  the  opposing  counsel, 
'  he  should  call  the  attention  of  the  Judge  to  it  at  the  time ; 
if  he  does  so,  the  Judge  concurring  will  require  the  objec- 
tionable observations  to  be  withdrawn.  OUbert  v.  Campbell, 
2  Han.  66. 

15~Adniissions* 

vi  Where  in  an  action  of  covenant  brought  by  the  assignee 
in  fee  on  a  warranty  of  title,  the  declaration  alleged,  as 
part  of  the  damages,  that  by  reason  of  the  defect  in  the 
title,  the  plaintiff  had  not  been  enabled  to  obtain  so  large  a 
price  for  the  land  as  he  otherwise  might,  and  would  have 
obtained ;  and  the  plaintiff's  counsel  stated,  in  his  open- 
ing at  the  trial,  that  the  plaintiff  had  before  the  commence- 
ment of  the  action  sold  and  conveyed  the  land  for  an  in- 
adequate consideration,  in  consequence  of  such  defect  in 
the  title  ;  and  afterwards  put  the  deed  in  evidence.  Heldf 
That  the  defendant  was  entitled  to  the  benefit  of  this  ad> 
mission  and  proof,  as  defeating  the  plaintiff's  action,  al- 
though he  could  not  have  been  permitted  to  give  evidence 
of  such  conveyance  under  any  of  the  pleas  upon  the  record. 
Wallace  v.  Vernon,  1  Kerr  6. 

16 ^Where  in  an  action  for  negligence  as  a  sur- 
geon, the  defendant's  counsel  in  addressing  the  jury  relies 
on  his  client's  skill  as  a  surgeon,  he  cannot  afterwards  ob- 
ject on  a  motion  for  a  new  trial  that  there  was  no  evidence 
that  he  was  a  surgeon.    Kelly  v.  Doiv,  4  AIL  486. 

Counsel  not  bein^  able  to  attend  trial— £xcnse  on  mo- 
tion for  Judgement. 

See  Judgment,  as  in  case  of  Non-suit  II. 

Actual  sig^nature  of  counsel  not  necessary  to  the  copy 
of  plea  delivered. 

See  Oulton  v.  Palmer,  2  All  864. 

Notice  to  Counsel  of  Party. 

Qtuere,  Whether  notice  to  counsel  of  a  meeting  of  arbi« 
trators  in  a  cause,  which  is  referred,  is  notice  to  the  party  */ 
See  Brown  v.  Guriief,  2  AIL  124. 
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No  actual  receipt  of  money  bjr  Attomey—Arraiiffeinent 
of  debt— Action  of  Assumpsit  will  not  lie  for  money 
iiad  and  received* 

See  Assampsity  86. 

ATTORlf  Elf's  L.IE]¥. 

See  Set-off,  16,  Abel  v.  Light. 
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l—PrivileiTCs— Costs. 

In  suits  where  the  Queen  is  a  party  and  entitled  to  costs, 
a  retaining  fee  of  2ds.  is  allowed  to  the  Attorney-General; 
and  for  all  papers  properly  termed  *'  pleadings,''  a  higher 
rate  per  folio  is  allowed  for  drafting  and  copying,  than  in 
Boits  between  subjects.  AUorney-Oeneral  v.  Twenty  Casks 
of  Spirits,  8  All.  404. 

9— Scire  Facias— Fiat. 

A  scire  facias  at  the  instance  of  a  private  prosecutor, 
to  repeal  letters  patent,  can  only  issue  on  the  fiat  of  the 
Attorney- General,  who  may  withhold  his  assent  if  no 
sufficient  ground  is  shewn.  A  draft  of  the  writ  and  a  state- 
ment of  the  facts  on  which  it  is  founded  should  be  laid 
before  the  Attorney-General,  and  if  he  is  disqualified  from 
acting,  the  Solicitor-General,  or  a  Crown  lawyer  should 
decide  on  the  application.    LeOall  v.  Duffy,  8  AU.  57. 

a— liiaMlity  for  SheriflT's  Fees. 

The  Attorney-General  is  liable  in  his  personal  capacity 
to  a  sheriff  for  such  of  the  sheriff's  fees  of  office  on  the 
execution  of  Grown  processes,  as  are  included  in  the 
AttorDey-General's  taxed  bill  of  costs,  and  received  by  him 
from  defendants  in  the  several  Grown  suits,  after  demand 
made,  where  no  ground  is  shewn  for  retaining  them. 
White  V.  Peters,  2  Kerr  829. 

4— Removal  of  Cause. 

On  an  application  to  remove  an  action  from  an  Inferior 
Court  into  this  Court,  on  the  ground  that  the  revenues  of 
the  Crown  would  be  affected  by  it,  the  statement  of  the 
Attorney-General  to  that  effect  is  sufficient.  Price  v 
Bayard.  6  AU,  284. 
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AUTHORITY. 

or  AUomey. 

See  Attorney. 

Construction  of  unitten  Antbority. 

See  Contract  9. 

AUTREFOIS  AG41UIT. 

See  Bastardy. 

See  Justice  of  the  Peace,  Y.  6. 

ATERMENT. 


See  Pleading. 


See  Arbitration. 


AUTARD. 


BAIL.. 

A  Discharge. 

B  Belebf — ^Application  fob. 
C  Lmrr  Bond  (Subeties.) 
D  Bendbb. 

A 

Disohabge  of. 

t— PlaintUI  proenrlniT  absence  of  defendant. 

Special  bail  discharged,  although  indemnified,  when 
prevented  from  surrendering  defendant  by  plaintifiTs  pro- 
curing his  absence  from  the  Province.  Pollock  v.  Sliort, 
Ber.  279. 

3— Surprise— Representation  of  PlaintilTs  Attorney. 

Where  the  plaintiff's  attorney  induced  the  bail  to  sup- 
pose that  execution  would  be  issued  against  the  property  of 
the  principal,  proceedings  against  the  bail  were  set  aside 
on  the  ground  of  surprise.    Haynes  v.  Chalmers ,  C  Ma.  1. 
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Where  special  bail  was  entered  in  Jane,  1826,  and  decla- 
ration delivered  in  March»  1827,  since  which  time  no  pro* 
ceedings  were  taken  by  the  plaintiff,  the  bail  were  dis* 
charged  on  accotint  of  the  delay.  Oanet  y.  Mcintosh, 
C.  Ms.  140. 

4— OflUttiiiir  to  enter  cavise  in  time. 

When  npon  a  summary  writ  returnable  in  Hilary  term, 
1842,  special  bail  was  regularly  put  in  and  notice  given, 
but  the  cause  was  not  entered  by  the  plaintiff  in  that  or  the 
next  succeeding  term ;  but  an  entry  was  irregularly  made 
in  Michaelmas,  1842,  and  final  judgment  signed  in  the 
April  following ;  the  court  stayed  proceedings  subsequently 
taken  on  the  recognizance  of  bail,  and  ordered  an  exonere* 
tar  to  be  entered  on  the  bail  piece,  without  costs.  Mul" 
doon  V.  Beveridge,  2  Kerr  582. 

il— Proceedlnn^  stayed  hy  defendant. 

Where  the  defendant  obtained  a  stay  of  proceedings 
until  security  for  costs  was  given,  after  sufficient  time  had 
elapsed,  and  no  further  proceedings  in  the  cause  taken  by 
the  plaintiff,  the  court  ordered  an  exoneretwr  to  be  entered 
ou  the  bail  piece.    HiU  v.  Rind^  Ber.  281. 

6— Not  gfiTinir  seeority  for  costs    after  stay  of  pro- 
ceedings. 

Where  the  defendant  in  Hilary  term,  1864  had  obtained 
an  order  to  stay  proceedings  until  security  for  costs  was 
given,  and  the  plaintiff  had  not  given  the  security,  the 
Court  discharged  the  bail  in  Michaelmas  term,  1865.  Batch- 
ford  V.  Morris,  8  All.  246. 

V— No  ca«  sa«  against  principle. 

When  no  ca.  sa.  against  the  principal  is  found  on  file  in 
the  clerk's  office,  proceedings  against  the  bail  will  be  set 
aside.   Merritt  v.  Lindsay,  HU.  T.  1828. 

8— AMdaFlt  not  filed  in  time— Entry  dociset. 

It  is  no  ground  for  setting  aside  proceedings  against 
bail,  that  the  writ  and  affidavit  to  hold  to  bail  have  not  been 
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filed  within  the  time  prescribed  by  rule  of  Court,  provided 
the  entry  docket  has  been  duly  filed.  OilmaurY.  Simpson ^ 
Mich.  T.  1861. 

O—Tariance—AIH  davit— Declaration. 

The  cause  of  action  stated  in  an  affidavit  to  hold  to 
bail,  was  the  non-delivery  of  goods  by  the  defendant  as 
master  of  a  vessel,  according  to  a  bill  of  lading.  The  con- 
tract set  out  in  the  declaration  upon  the  bill  of  lading  con- 
tained an  exception  of  "  the  damages  of  the  seas  and  break- 
age." Held^  That  there  was  a  material  variance  between 
the  declaration  and  affidavit,  and  that  the  bail  were  dis- 
cliarged.     Holderness  v.  McFarlane^  3  AIL  152. 

Bankrupt— Rlfflit  to  bave  bail  bond  cancelled 

See  Bankrupt  6. 

10— Affidavit  to  bold  to  bail-^Filing:— Time— UTaiver. 

It  is  in  general  sufficient  that  affidavits  to  hold  to  bail 
be  filed  within  thirty  days  after  the  term  in  which  the  writ 
is  returnable,  and  as  the  defendant  cannot  object  to  the 
want  of  the  affidavit  being  on  file  until  he  has  entered 
special  bail,  such  entry  is  not  a  waiver  of  the  omission  to 
file  the  affidavit.  But  pleading  to  the  action  after  a  term 
has  intervened  is  a  waiver,  as  the  defendant  might  have 
searched  the  office  and  informed  himself  of  the  irregularity. 
If  a  defendant,  being  aware  that  the  plaintiff  has  not 
filed  his  entry  docket  or  declaration  in  the  cause,  appears 
at  the  trial  and  defends  the  action,  he  thereby  waives  the 
previous  irregularity  in  the  plaintiff's  proceedings.  Read 
V.  McLellan,  1  AU.  9. 

11— Filing:  affidavit. 

The  affidavit  to  hold  to  bail  should  be  filed  within  the 
time  limited  for  entering  the  cause,  and  unless  it  is  found 
on  file  at  the  expiration  of  that  period,  the  defendant  is 
entitled  to  be  discharged  on  filing  common  bail,  unless  the 
neglect  to  file  it  is  most  satisfactorily  accounted  for. 
Palmer  v.  Densjnore,  2  Pug.  160. 
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IS— IVo  Statement  of  Indemnity. 

On  application  to  set  aside  proceedings  for  irregularity 
it  is  not  necessary  to  state  that  the  bail  are  not  indem- 
nified,   lb. 

IS— Declaration— UTronir  entitlinir  ^f* 

An  amendment  of  the  declaration  by  entitling  it  specially 
if  the  last  day  of  the  term  generally,  where  there  is  no  vari- 
ance in  the  cause  of  action,  does  not  discharge  the  bail, 
the  entitling  of  the  declaration  being  only  a  fiction.  Cotter 
V.  BrotmeU,  1  Pug,  866. 

• 

14 — ^Application— liatene»9  in  applyinfr  for  exoneretnr. 

It  is  not  too  late  after  being  sued  on  their  recognizance, 
for  bail  to  apply  to  enter  an  exoneretur  on  the  ground  of  a 
defect  in  the  affidavit  of  debt.     Lyons  v.  Ellison^  5  AIL  867. 

Action  by  1>ail—Deciaration   disclosing^  no  canse  of 
Action— Retnm  of  constable. 

See  Pleading  I.  70.     Towers  v.  Stephenson. 

15— l^rit— Affidavit— Irregularities  in. 

The  affidavit  to  hold  to  bail  was  objected  to  on  the 
grounds,  1st.  That  it  was  not  entitled  in  the  court  though 
sworn  before  a  commissioner.  2nd.  It  stated  defendant's 
indebtedness,  both  for  goods  sold  and  delivered,  and  in  same 
amount  for  account  stated,  without  stating  positively  it  was 
the  same  debt.  3rd.  That  deponent  was  illiterate  and  there 
was  no  certificate  of  the  affidavit  having  been  read  over. 
HeUj  That  even  if  any  irregularity  in  the  affidavit  or  writ 
would  be  a  ground  for  relieving  bail  (which  was  not  ad- 
mittedy)  the  objections  taken  to  this  affidavit  were  not  suf- 
ficient.    Cotter  V.  Brownell,  1  Pug.  856. 

16— Principal  liaving  means    to  pai"  debt— licavinii: 
limits— Knonrledife  ot  bail. 

The  fact  of  the  principal  having  means  to  pay  the  debt, 
and  that  the  bail  knew  he  had  gone  off  the  limits  and  did 
not  communicate  the  fact  to  the  plaintiff  or  his  attorney,  is 
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no  ground  for  opposing  an  application  by  the  bail  for  re- 
lief— ^there  is  no  duty  on  bail  to  do  this.  Merrit,  Assignee, 
dtc,  V.  Clancy  etal2  Pug.  476, 

17— Delay— Hot  gfiving^  paiticvilars— Indemnity— Ball 
not  required  to  negative* 

Where  particulars  of  plaintifiTs  claim  were  demanded 
on  October  18, 1874,  and  were  not  delivered  until  the  18th 
January,  1876,  and  no  excuse  was  given  for  the  delay,  ex* 
oept  forgetfulness  of  the  attorney,  the  court  held  the  bail 
were  entitled  to  be  discharged. 

It  is  not  necessary  for  bail,  in  an  application  for  relief 
on  the  ground  of  plaintiff's  delay,  to  negative  being  indem- 
nified.   Qray  v.  Vesey^  8  Pug,  849. 

B 
Belief — ^Application  fob. 

18— Action  on  Recoi^izance— Render— IVotice. 

Where  an  action  was  brought  on  a  recognizance  of  bail 
after  render  of  the  principal,  but  before  notice  thereof  to 
the  plaintiff,  the  Court  refused  to  stay  the  proceedings  ex- 
cept on  payment  of  costs.    Duff  v.  Hunter,  1  Kerr  499. 

19— Reference— Pleadlnir* 

Bail  cannot  plead  to  an  action  on  the  recognizance,  & 
reference  of  the  original  suit  to  arbitration.  They  should 
apply  to  the  Court  to  have  an  exoneretur  entered  on  the  bail 
piece.    Sharp  v.  Connell,  8  Kerr  125. 

90— Special  contract— Common  affidavit— Terdlct. 

Where  a  party  is  held  to  bail  on  the  common  affidavit 
for  goods  sold,  and  the  declaration  is  framed  with  counts 
to  recover  a  demand  arising  out  of  a  special  contract,  to- 
gether with  a  common  count  for  goods  sold ;  and  on  the 
trial  a  general  verdict  is  given  for  the  plaintiff  on  evidence 
however  which  only  referred  to  the  special  contract.  Held, 
That  the  bail  were  entitled  to  have  an  exoneretur  entered  on 
the  bail  piece,  on  motion,  without  first  applying  to  have  the 
verdict  limited  to  the  special  counts,  and  that  the  affidavit 
did  not  include  the  demand  arising  out  of  the  special  con- 
tract and  sounding  in  damages.  Ford  v.  Ladd,  8  Kerr  287  • 
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91— Canse  not  tried— Agreemeiit  to  give  Confession. 

Proceedings  against  bail  were  set  aside  on  payment  of 
costSy  where  notice  of  trial  had  been  given  for  the  sittings 
after  Trinity  term,  1858.  but  the  cause  was  not  tried  in 
consequence  of  the  defendants'  agreement  to  give  a  confes- 
sion,  and  the  confession,  though  dated  1st  June,  1858,  was 
not  given  till  October,  1859,  when  judgment  was  signed. 
Baymond  v.  McMackiny  ^  AU.  524. 

S!i— Misnomer  of  PlaintilF— Delay  in  amendinir* 

Where  the  defendant's  attorney  in  entering  special  bail 
mistook  the  plaintiff's  name,  and  was  informed  of  the  error 
by  the  plaintiff's  attorney,  but  died  soon  after  without 
having  amended  it,  and  the  defendant  employed  another 
attorney,  who  made  no  application  to  amend  the  proceed- 
ings until  it  was  too  late  to  try  the  cause  in  the  county 
where  the  venue  was  laid;  the  Court  refused  to  set  aside 
the  proceedings  on  the  bail  bond  and  let  the  defendant  in 
to  defend,  though  the  plaintiff's  name  was  mis-stated  in 
the  entry  docket;  the  defendant  not  having  been  misled 
thereby.    Riorden  v.  Dunn^  8  AU.  124* 


Where  an  action  was  brought  in  August,  1858,  and 
notice  of  trial  given  for  the  January  circuit  following,  which 
was  countermanded,  and  no  further  step  taken  by  the 
plaintiff:  the  Court  refused  in  Trinity  term,  1855,  to  relieve 
the  bail  on  the  ground  of  delay ;  the  plaintiff's  attorney 
stating  that  the  delay  had  been  caused  by  the  difficulty  of 
obtaining  evidence  in  a  foreign  country,  and  that  he  in- 
tended to  proceed  to  trial  at  the  next  Circuit.  Jarvis  v. 
Hardy,  8  AU.  242. 

S4— Condition  to  pay  costs  not  fnlfilled. 

In  an  action  brought  on  a  limit  bond  against  the  prin- 
cipal and  sureties  for  an  escape,  it  appeared  that  the  plain- 
tiff let  the  defendant  go,  upon  the  understanding  that  the 
defendant  should  pay  all  the  costs,  the  Court  refused  relief 
to  the  sureties  under  6  Wm.  lY.,  cap.  41,  sec.  18,  it  not  ap- 
pearing that  all  costs  had  been  paid.  Bobertson,  assignee 
of  Sheriff  Y.  Currie  et  al,  Ber.  190. 
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125— Attachment  for  costs  in  Equity  Limit  Bond  8>iven 
by  prisoner— Application  for  relief. 

"When  an  action  is  brought  in  the  Supreme  Court  on  a 
limit  bond  given  by  a  prisoner  in  custody  on  an  attach- 
ment for  costs  in  Equity,  application  for  relief  by  the  sure- 
ties must  be  made  to  the  Supreme  Court.  BariUtt  v.  Gfcw- 
gow,  Hil.  T.  1871. 

26— Sureties   on  limit  bond— Order  for  render  Judge 
County  Court* 

Under  the  Act  12  Vic.  cap.  89,  sec.  14,  the  sureties  in 
a  limit  bond  may  obtain  an  order  for  the  render  of  the 
principal ;  and  by  81  Vic.  cap.  18,  sec.  10,  a  judge  of  the 
County  Court  may  make  the  order.  The  term  **  bail"  in 
those  Acts  includes  the  sureties  in  a  limit  bond.     Ib'uL 

1i7— Pending  pleading. 

Bail  cannot  after  pleading  that  no  ca.  sa.  duly  issued 
against  the  principal,  and  while  that  plea  stands,  apply  to 
the  Court  to  set  aside  that  proceedings  for  irregularity,  on 
the  ground  that  the  execution  did  not  remain  in  the  sherifiTs 
office  four  days.    Fvlton  v.  Andrews y  2  AU.  859. 

After  failure  of  such  an  application,  a  motion  to  with- 
draw the  plea  and  set  aside  the  execution  for  the  same 
irregularity,  was  refused.    Ibid. 

129— Application  on  ground  of  delay  in  plaintiHl 

In  an  application  to  discharge  the  bail  in  a  suit  on  the 
ground  of  delay  in  the  plaintiff's  proceedings,  it  must  bB 
sworn  that  the  application  is  made  on  behalf  of  the  bail. 
RiUhie  v.  Porter,  2  AU.  860. 

^9— Objection  to  sufficiency  of  affidavit. 

Quaere,  Whether  it  is  too  late  for  bail  to  object  to  suffi- 
ciency of  an  affidavit,  after  the  time  for  putting  in  bail  has 
expired,  if  they  did  not  see  it  before  that  time.  Simonds 
V.  Simonds,  2  AU.  468. 

:ia— Irregularity  in  affidavit  to  liold  to  bail— IVaiver* 

An  irregularity  in  affidavit  to  hold  to  bail  is  waived  by 
pleading  to  the  action.  See  McPhelim  v.  Larson,  4  AU.  71. 
See  Supra  A.     Read  v.  McLeUan. 
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Bailable  capias  stating  no  cause  of  action.    See  Prac 
tise  IV.  1. 

SI— Render  to  gaol -Whence  e«eape« 

If  a  debtor  escapes  from  the  limits,  and  his  bail  apply 
to  be  relieved  on  rendering  him  to  gaol  onder  the  Act  IB 
Vic.  cap.  31,  such  relief  will  only  be  granted  on  condition 
of  his  being  rendered  to  the  gaol  whence  he  escaped.  Peters 
V.  Perley,  2  All.  585. 

SS  —  Bail   bond— Action  —  Insol vencjr   of  principal  - 
Affidavit. 

An  application  by  bail  under  the  1  Bevised  Stat.  cap. 
124,  to  stay  proceedings  in  an  action  on  a  limit  bond,  on 
account  of  the  insolvency  of  the  principal,  was  refused ;  it 
appearing  that  the  principal  had  property  sufficient  to  pay 
the  debt.     Bradford  v.  Fenton,  3  All.  407. 

The  affidavit  to  support  such  an  application  should 
state  that  it  is  made  at  the  expense  of  the  bail  and  without 
collusion  with  the  principal.     Ibid. 

Quare,  Whether,  after  application  for  relief,  the  bail 
can  defend  on  the  merit  ?    See  Bippey  v.  Austin,  4  All.  77. 

SS  —  Recoi^izance  —  Pleading  to  —  Cause  referred, 
siionld  apply  lor  an  exoneretnr. 

See  Practise  V.  22. 

S4 — Bail  for  principal  deMor—Application  by  other 
bail  for  relief— Same  subject  matter  of  suit  ^ 
Botb  bail  fixed— Payment  of  debt  by  one. 

A.,  the  maker,  and  B.  the  accommodation  endorser  of  a 
note,  were  held  to  bail,  and  the  bail  in  both  cases  fixed. 
B's  l>ail  settled  the  judgment  on  the  understanding  with 
the  plaintiff's  attorney  that  he  should  continue  the  pro- 
ceedings against  A's  bail  for  their  (B's  bail)  benefit.  On 
application  by  A's  bail  for  relief  on  the  ground  that  the 
debt  had  been  paid — Held,  That  they,  being  bail  for  the 
principal  debtor,  were  not  entitled  to  relief  at  the  expense 
of  B's  baU,  especially  as  it  did  not  appear  that  they  were 
not  indemnified.    McFearon  v.  CaUaghan,  5  AU.  588. 
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35— Escape— IVo  damaires— IVo  return  of  prfncipaL 

Matters  which  merely  tend  to  shew  that  the  plaintiff 
has  sustained  no  damage  by  the  escape  of  a  debtor  from 
the  limits,  do  not  afford  a  ground  for  summary  relief  to 
his  sureties  under  the  Act  10  and  11  Geo.  IV.,  cap.  80.  The 
principal  should  have  returned  within  the  limits,  or  be  pre- 
Tented  from  doing  so  by  inevitable  accident  before  such  an 
application  will  be  granted.  BonneU  y.  Ackerman,  Mich. 
T.  1884. 

S6— EanitaMe  grounds  for  relief— BaU  put  in  by  one 
person  for  purposes  of  render. 

At  the  time  of  entering  special  bail,  the  defendant  was 
receiving  a  weekly  allowance  under  the  Insolvent  Confined 
Debtors'  Act,  which  the  plaintiff  then  discontinued  to  pay, 
and  defendant  was  discharged  from  custody  in  consequence 
of  the  non-payment,  by  an  ex  parte  order.  The  bail  after- 
wards obtained  a  Judge's  order,  and  rendered  the  defend- 
ant to  custody,  and  he,  (without  any  notice  to  the  plaintiff) 
obtained  an  order  discharging  him  from  custody.  The 
plaintiff  having  obtained  judgment  against  the  defendant, 
and  issued  a  ca.  sa.  to  fix  the  bail,  proceeded  against  them 
on  the  recognizance.  The  Court  refused  to  stay  proceed- 
ings against  the  bail,  it  not  appearing  that  they  had  any 
equitable  ground  for  relief. 

Bail  may  be  put  in  by  one  person  only,  for  the  purpose 
of  rendering  the  principal.    Duncan  v.  Barnes,  6  All.  172. 

37— Order  of  Judge  aUoiring  principal  to  be  absent 
firom  tbe  Province— Absence  before  order  made- 
Application  for  relief. 

B.  and  F.  became  bail  to  the  action  for  S.  at  the  suit 
of  A.  At  the  time  of  signing  judgment  against  S.  he  was 
absent  from  the  Province  and  remained  away  for  some 
time.  During  his  absence  an  order  was  made  allowing 
him  to  be  absent  until  a  time  therein  limited.  B.  and  F. 
being  sued  for  the  breach  of  the  recognizance  prior  to  the 
making  of  the  order,  applied  for  relief  under  the  Consoli- 
dated Statutes,  chapter  87,  sec.  81,  and  chapter  88,  sec.  5. 
B.  being  sick  at  the  time  of  the  application,  did  not  make 
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any  affidavit.  From  the  affidavits  of  F.  and  S.,  who  had 
retomed  to  the  Province,  it  appeared  that  neither  B.  nor 
8.  was  indemnified.  A.  in  his  affidavit  in  answer,  charged 
B.  and  F.  with  being  confederate  with  S.  in  preventing 
him  (A)  from  obtaining  the  fruits  of  his  judgment,  and  in 
maintaining  the  nuisance,  to  recover  damages  for  which 
the  original  action  was  brought,  and  alleged  that  S.  had 
parted  with  his  property  shortly  before  judgment  against 
him.  These  charges  were  not  answered,  and  nothing  was 
said  as  to,  at  whose  expense  the  application  was  made.  S. 
had  never  been  rendered  in  discharge  of  his  bail.  Held^ 
by  Weldon  and  Fisher,  J.  J.,  that  the  Court  had  power  to 
grant  the  relief  asked  for,  and  that  the  application  of  B. 
and  F.  ought  to  be  granted  upon  their  paying  A.  his  costs 
up  to  that  time  and  upon  rendering  the  defendant  into  cus- 
tody. 

Held,  by  Wetmore  and  Duff,  J.  J.,  without  expressing 
any  opinion  as  to  whether,  under  the  statute,  the  Court 
could  grant  the  relief  asked  for,  that  the  defendants  had 
not  made  out  a  case  entitling  them  to  the  exercise  of  the 
equitable  jurisdiction  of  the  Court,  and  that  their  applica- 
tion should  be  refused. 

Semble, — An  order  of  a  Judge  allowing  a  defendant  who 
has  put  in  special  bail,  to  be  absent  from  the  Province,  has 
no  retro-active  effect.  Byron  v.  BaUon  and  Flaggy  2  P.  (6 
B.  896. 

S8 — ^Interest  on  Jndirnieiit  agpaiast  principal  not  at- 
loured  against  bail* 

Ball  are  only  liable  for  the  sum  sworn  to  and  costs,  and 
the  Court  will  not  allow  interest  on  the  judgment  against 
the  principal  in  an  action  or  other  recognisance.  Byron 
v.  Flagg,  2  P  &  B.  896. 

C. 
Limit  Bond — Sureties. 

S^—R«Uef— Conditions. 

Where  an  action  had  been  commenced  on  a  Umit  bond^ 
the  Court  relieved  the  surety  on  his  rendering  the  principal 
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and  paying  the  costs  of  the  action  on  the  limit  bond,  to- 
gether with  the  costs  of  the  application,  within  a  period 
fixed  by  the  Court.    Mcintosh  v.  Allen,  8  Kerr  862. 

40— InsvlBcieiicy  of  aflldaTit  on  application— Ansurer* 

In  application  for  relief  by  the  sureties  in  a  limit  bond, 
under  the  1  Bey.  Btat.  cap.  124,  the  affidavit  neither  stated, 
when  or  at  whose  instance  they  became  bail ;  what  pro- 
perty the  principal  had  at  the  time,  whether  the  bond  was 
given  on  arrest  upon  mesne  or  final  process  or  render ;  or 
\7hen  the  principal  escaped.  The  affidavit  in  answer  al- 
leged that  the  principal  had  stated  that  he  would  have  paid 
the  debt  if  the  defendants  had  not  become  his  bail;  that 
he  had  put  property  into  the  hands  of  L.  to  secure  the 
person  who  might  become  bail ;  that  the  defendants  be- 
came bail  at  the  request  of  L.  without  his  knowledge,  and 
that  L.  had  become  insolvent  and  transferred  the  property 
to  one  of  the  bail.  Held,  That  the  sureties  were  not  en- 
titled to  relief.    Smith  v.  Lewry,  4  AIL  162. 

41— Defendant  snpersedable  before  escape* 

The  sureties  on  a  limit  bond  entered  into  for  a  defend- 
ant in  custody  on  mesne  process,  are  entitled  to  be  dis- 
charged, if  the  defendant  before  his  escape  had  become 
supersedable.     Gordon  v.  French,  2  Kerr  610. 

43— Sureties  not  alfected* 

An  agreement  between  the  parties  that  no  advantage 
should  be  taken  of  the  omission  to  charge  in  execution, 
cannot  affect  the  sureties,  unless  made  with  their  privity. 
Ibid. 

See  Bond  (Limit  Bond.). 

D 

Bekdeb. 

43— Fictitious  name. 

If  two  names  appear  on  the  bail  piece  as  bail,  it  is 
sufficient  for  the  purpose  of  render,  though  one  of  them  is 
a  fictitious  person.     Wetmore  v.  EUiot,  1  AU.  720. 
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Qiuere,  Whether,  in  suoh  a  case,  the  plaintiff  might  ex- 
cept to  the  hail  ?    Ibid. 

44 Bail  may  be  entered  by  one  person  only  for  the 

purpose  of  rendering  the    principal.     Duncan  v.  Barnes. 
6  AU.  172. 

45— Action  OB  Umlt  Bond— Render  after. 

The  render  of  the  principal  after  an  action  brought  for 
an  escape  on  a  limit  bond,  is  not  a  ground  for  relieving 
the  sureties.     See  Bond  8. 

46— Motice  of  render— Omission— UTalver* 

QiuBre.  Whether  a  notice  of  render  which  omits  to 
state  the  lodgment  of  the  order  for  render  with  the  gaoler, 
is  sufficient  ?  Such  an  objection  to  a  notice  is  waived  by 
the  plaintiff  opposing  the  defendant's  discharge  out  of 
custody  under  the  Insolvent  Confined  Debtors'  Act,  and  by 
discontinuing  and  receiving  the  costs  of  an  action  brought 
against  the  bail  before  render.  Jackson  v.  Black,  4  AU.  76. 

A  notice  of  render  signed  by  the  defendant's  attorney 
is  sufficient  even  after  judgment,  if  he  continue  to  act  as 
attorney.     Ibid. 

47— liriien  may  be  made. 

Bail  to  the  Sheriff  may  render  the  defendant  before  the 
expiration  of  the  time  for  putting  in  special  bail.  James 
V.  White,  6  All.  431, 

4§ — Exception— Entry. 

Exception  to  bail  not  necessary  to  be  entered  in  Judge's 
book.     See  Porter  v.  Burns,  1  All.  106. 

49— Escape— Order  for  render  alter* 

An  order  to  render  may  be  made  after  an  escape  from 
the  limits,  and  proceedings  on  the  bond  against  the  sureti  s 
for  the  escape  will  be  stayed  on  payment  of  costs.  3/' - 
Millan  v.  Largen,  6  All.  313. 

BAIL.  (COlfllflON.) 

See  Practice. 

BAIL.  BOND. 

See  Bond  B. 
13 
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BAIIJBE. 

1— Pawnee  may  maintain  replevin  for  pawned  i^oods 
wrongftilly  taken. 

A  pawnee  may  maintain  replevin  against  the  pawnor 
for  a  wrongfal  taking  of  the  goods  pledged.  Proof  of  such 
pawning  is  sufficient  to  enable  the  pawnee  to  reooTer  in  an 
issue  joined  upon  the  ordinary  plea  of  property  against  the 
general  owner.    Oibson  v.  Boyd,  1  Kerr  160. 

S— Conveyance  to  Trustees— Retaining  part  of  iroods. 

Defendant  conveyed  all  his  property  to  trustees  for  the 
benefit  of  bis  creditors — certain  goods  of  which  the  trustees 
had  no  knowledge,  remained  in  his  possession.  Held, 
That  the  general  property  in  the  goods  passed  to  the  trus- 
tees, and  that  defendant  could  not  be  considered  as  holding 
the  goods  as  their  bailee.   Mcintosh  v.  Hastings,  6  AU.  234. 

Misfeasance— Want  of  privity— Loss  of  scow^. 

The  defendant  was  master  of  the  **  Francis  Herbert/' 
which  had  been  chartered  by  C.  McE.  &  Co.,  to  carry  a 
load  of  deals  from  St.  John  to  Dublin.  C.  McE.  &  Go. 
purchased  the  deals  from  J.  &  B.  and  employed  them  to 
deliver  the  same  alongside  the  vessel.  G.  McE.  &  Go. 
paid  J.  &  B.  for  the  scowage  and  then  charged  the  vessel 
with  the  amount  so  paid  |for  scowage.  J.  &  B.  borrowed 
a  scow  from  the  plaintiffs  which  they  left  loaded  with  deals 
alongside  the  "  Francis  Herbert,"  and  fastened  to  her  as 
directed  by  the  mate.  The  next  morning  the  scow  was 
missing.  The  plaintiffs  did  not  offer  any  evidence  to  shew 
how  the  scow  was  lost,  and  there  was  no  evidence  of  mis- 
feasance on  the  part  of  the  defendant.  Held,  That  the 
relation  of  bailor  and  bailee  did  not  exist  as  between  the 
plaintiff  and  defendant,  and  in  the  absence  of  any  evidence 
of  misfeasance  on  the  part  of  the  defendant,  he  was  not 
liable  to  the  plaintiffs  for  the  loss  of  the  scow.  Wetmore  et 
al  V.  McKenzie,  IP.  k  B.  557. 

BAIL.IFF. 
Special— Appointment  at  Request— liability  of  SiteriH; 

See  Sheriff  21. 
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Special  ItaillC  ot  plaintW  allowing  defendMit  to  iro  at 
laiye,  cannot  retake  on  a  new  ca«  mu 

See  Execution  II.  6. 

BAULSOSIVT. 

1~  Action  by  Bailor  for  negliircnce  to  lioree. 

The  Court  refased  to  set  aside  a  verdict  given  for  the 
plaintiff  in  an  action  by  the  bailor  against  the  bailee  of  a 
horse  for  negligence,  although  the  jury  were  not  able  to 
agree  whether  the  bailment  was  a  commodatum  or  mtUuum, 
the  injury  being  such  as  to  make  the  defendant  liable  in 
either  case.    Rainsbury  v.  RosSf  2  Kerr  179. 

9—WUriMg  horse— Deatli— liability. 

A  person  hiring  a  horse  to  perform  a  journey,  is  not 
liable  for  the  value  of  the  horse,  if  he  dies  on  the  road  with- 
out the  fault  of  the  hirer.  Qvarey  Whether,  in  such  case,, 
the  owner  of  the  horse  is  entitled  to  recover  the  hire  on 
the  qwintam  meruit^  for  the  time  the  defendant  used  the 
horse  ?    Dickie  v.  Carwpbellj  C.  Ms.  44. 

a— Ooods  deposited  in  UTareiioase— Special  instruc- 
tions. 

Plaintiff  deposited  goods  in  defendant's  warehouse 
(which  was  also  a  bonding  warehouse,)  with  directions  not 
to  deliver  them  except  to  his  order.  F.,  for  whom  the 
goods  were  intended,  but  to  whom  the  defendant  was  di- 
rected not  to  deliver  them  without  payment,  paid  the  dut^ 
at  the  custom  house,  and  obtained  a  permit  to  release  the 
goods  from  the  public  warehouse,  and  then  got  possession 
of  them  from  the  defendant's  clerk.  Held,  That  the  de- 
fendant was  liable  to  the  plaintiff  for  the  goods.  Qunnieon 
T.  Thomas,  East.  T.  1861. 

BANK. 
l~Antiiority  to  accept  bills— Declarations  directory. 

An  incorporated  Banking  Company  has  authority  to 
accept  bills  of  exchange  as  a  necessary  incident  to  the 
transaction  of  its  business,  and  such  acceptance  need  not 
be  under  the  Corporate  Seal.     A  bill  of  exchange  was 
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drawn  upon  a  bank  payable  in  three  equal  instalments* 
When  the  first  instalment  became  due  the  holder  presented 
it  at  the  bank ;  the  cashier  paid  the  first  instalment  and 
returned  the  bill  to  the  holder  with  the  following  endorse* 
ment :— "  Paid  on  the  within  $741.66.,  12  August,  1861." 
Held,  An  acceptance  for  the  remaining  instalments.  The 
20th  section  of  the  Act  4  W'm.  lY.  cap.  44,  incorporating 
the  Central  Bank,  which  declares  that  every  bond,  bank  bill 
or  other  instrume^t  by  which  the  Corporation  may  be  held 
liable  for  the  payment  of  money,  shall  declare  in  such  form 
as  the  directors  shall  prescribe,  that  payment  should  be 
made  out  of  the  joint  funds  of  the  Corporation  is  directory 
only,  and  its  non-observance  does  not  render  such  instru- 
ment void. 

Qucere^ — Whether  this  section  applies  to  any  instruments 
except  those  issued  by  the  bank  ?  Berton  v.  Central  Bank^ 
5  AU.  498. 

d— Charter  of  Incorporation— Directions  as  to  pay- 
ment—Omission. 

By  the  Act  incorporating  the  Central  Bank,  4  Wm.  IV. 
cap.  44,  sec.  20,  every  bond,  bank  bill,  or  other  instrument 
by  which  the  bank  may  be  liable  for  the  payment  of  money, 
shall  declare  in  such  form  as  the  directors  shall  prescribe, 
tliat  payment  shall  be  made  out  of  the  joint  funds  of  the 
corporation.  Qucere,  Whether  the  omission  of  such  decla- 
ration would  render  a  contract  void?  But,  Held,  That 
after  a  part  performance  of  the  contract,  and  receiving 
property  under  it,  the  bank  could  not  set  up  this  objection 
in  answer  to  a  suit  for  specific  performance  of  it.  Pickard 
V.  Central  Bank,  5  All.  472.     See  Equity — same  case. 

3— Savings  bank— Directors— Tenure    of   office— I^ia- 
biilty. 

The  Act  6  Geo.  IV.,  cap.  4,  relating  to  Savings  Banks, 
declared  that  all  moneys,  etc.,  belonging  to  the  institution 
were  vested  in  the  trustees  for  the  time  being,  for  the  use 
and  benefit  of  the  institution,  and  of  the  respective  deposi- 
tors therein.    By  regulations  made  under  the  authority  of 
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the  Act}  the  management  of  the  Savings  Bank  was  vested 
in  a  president  and  eight  directors  who  were 'to  be  chosen 
annually.  Held,  That  the  president  and  directors  so 
chosen  were  the  trustees  under  the  Act,  and  that  they  con- 
tinued in  office  after  the  expiration  of  the  year,  none  others 
having  been  chosen  in  their  places — and  were  liable  to  the> 
plaintiff  for  money  deposited  in  the  bank.  Gilchrist  v. 
Wyer,  Ber.  249. 

Banker  imlicensed— Unstamped  check. 

See  Check  1. 

Liabilities  of  stocidiolders. 

See  Joint  Stock  Company  9. 

BAWK  CASHIER. 
Acceptance  of  cbeck. 

See  Cbeck. 

Power  to  bind  stockholders. 

See  Fraudulent  Misrepresentation. 

BAWK  NOTE. 

Bank  note  payable  to  bearer. 

Holder  may  maintain  action  on,  though  he  has  no  bene- 
ficial interest  in  the  note,  ana  holds  it  merely  as  the  agent 
of  the  owner  for  the  purpose  of  demanding  payment.  See 
Allison  V.  The  Central  Bank,  4  All.  270. 

Foi^ery  of— What  amounts  to. 

See  Criminal  Law  11.  20. 

BANK  STOCiL. 

Executors  allowing  stock  to  remain  undisposed  of— 
Uabiiity  as  contributories. 

See  Winding  Up  Act  5. 

Bankers^  lien. 

See  Lien. 

BAWKBITPT. 
Privileire  from  arrest. 

See  Arrest. 
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Impeaehiiiir  ceilifl<»ite  fbr  flmnd— Cannot  be  shewn 
on  triaJU 

See  ETidence  III.,  18. 
Jndgnient  of  non-snit,  altlionKh  plalntUT  a  bankrupt. 

See  Judgment  as  in  case  of  non-suit  II.  11. 

Plalntiir  ezeentinir   writ  — No  knowledge  of  bank- 
mpty— Trespass. 

See  Sheriff  8. 

Rent  Accruing  due  after  issue  of  flat* 

See  Harding  v.  Baker,  1  AU.  676. 
Interest  in  €»se  vesting  in  assignee* 

Ibid. 
ProTisionai  assignee— Bight  to  sue* 

See  Beardsley  v.  Stephenson,  1  AU.  681. 
1— Claim  provable  under  flat— Liquidated  damages* 

The  defendant  conveyed  land  to  A.,  ^ith  a  covenant  for 
title,  which  was  broken  by  the  existence  of  a  prior  mort- 
gage, which  A.  was  obliged  to  pay.  Held,  That  the  amount 
so  paid  was  liquidated  damages,  and  was  a  claim  provable 
xmder  a  fiat  in  bankruptcy  afterwards  granted  against  the 
defendant,  and  was  discharged  by  his  certificate  under  the 
Bankrupt  Act,  6  Vic.  cap.  48.  Citnningham  v.  ScouUar.  4 
AU.  885. 
1i— Fiat— Proof* 

A  fiat  in  bankruptcy  under  the  Acts  of  Assembly  5  Vic. 
<sap.  48,  and  6  Vic.  cap.  4,  may  be  proved  by  a  certified 
<3opy  thereof  without  production  of  the  Boyal  Gazette,  ex- 
<3ept  where  title  is  to  be  shewn  in  the  assignee.     lUd. 
3— Privilege  firom  arrest— Pleading  certiflcate* 

A  certificate  under  the  present  English  Bankrupt  Acts, 
is  a  discharge  of  debt  incurred  in  this  Province,  and  may 
be  pleaded  in  the  Provincial  courts,  but  SembUs,  The  certi- 
ficate cannot  be  pleaded  generally,  as  in  England,  but  the 
proceedings  on  which  it  is  founded  must  be  set  out.  {See 
L.  R.,  6  C.  P.  228,  EUis  v.  McHenry.)  JotieU  v.  Lock 
wood,  2  Kerr  674. 
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4 Where  defendant  was  araested  for  a  debt  due  on 

a  bond,  and  it  appeared  that  after  the  debt  was  contracted 
he  had  become  a  bankrupt,  and  received  his  discharge 
under  the  ''  Bankruptcy  (Scotland)  Act  of  1866/'  the  Court 
ordered  his  discharge  on  his  entering  a  common  appear- 
ance.    Gilbert  t.  McLean,  2  Han.  218. 

^— Bafl  Itend  given— Bight  to  liave  cancelled. 

A  person,  resident  in  this  Province,  who  has  been  de- 
clared a  bankrupt  in  England,  under  the  English  Bank- 
ruptcy Acts,  and  who  has  afterwards  been  arrested  here  for 
a  debt  incurred  in  this  Province,  is  not  entitled  to  have  the 
bail  bond  which  he  has  entered  into  upon  such  arrest,  given 
up  and  cancelled  upon  affidavit  that  he  was  on  his  way  to 
England  to  surrender  himself  to  the  commissioners  at  a 
day  appointed  by  them  when  the  arrest  took  place. 

Quare,  As  to  the  liability  of  the  defendant  to  arrest,  and 
the  mode  of  discharge  ?  The  Court  is  unwilling  to  decide 
questions  of  such  importance  upon  a  summary  application, 
particularly  where  the  defendant  is  not  in  confinement. 
Mayor,  dc,  SU  John  v.  Lockwood^  2  Kerr  9. 

•~]>iacliarge  Ii^ib  Custody. 

A  defendant  who  was  in  custody  on  execution,  at  the 
suit  of  the  plaintiff,  at  the  time  of  the  Bankruptcy  Act,  5 
Vic.  cap.  43,  coming  into  operation,  and  who  has  since 
been  declared  a  bankrupt  under  the  Act,  and  duly  sur- 
rendered, is  entitled  to  his  discharge  from  custody,  under 
the  24th  section.     Reynolds  v.  Hanford,  2  Kerr  114. 

BABOIV  AND  F12MJ9U2. 

See  Husband  and  Wife. 

BARRISTER. 

See  Attorney. 

BARRISTER'S  DEED. 

See  Deed  31. 
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BABBISTEB'S  BEPOBT. 

Commissioners  not  having  divided  land— IVIaliJng:  re. 
report  ivitliont  ivaitlng  for^ObJection— No  excep- 
tions filed*: 

Where  the  Court  directed  commissioners  to  divide 
certain  lands,  and  referred  the  matter  to  a  barrister  to  take 
an  account  of  the  rents  and  profits  of  the  lands,  it  was 
held  that  the  barrister  might  make  his  report  without 
waiting  for  the  commissioners  to  divide  the  land,  and  that 
a  change  in  the  commissioners  could  not  in  any  way  effect 
the  questions  referred  to  him. 

Where  the  whole  matter  appears  upon  the  face  of  the 
report,  it  may  be  open  to  object  to  a  barrister's  report 
being  confirmed,  although  no  exceptions  have  been  filled  to 
it.    Fraser  v.  D&witt,  1  Pug.  788. 

BASTABDY. 

1— Still-bom  child— Order. 

An  order  of  affiliation  cannot  be  made  under  the 
Bastardy  Acts  where  the  child  is  still-born,  although  the 
parish  has  been  put  to  expenses  in  the  attendance  on  the 
mother.    Begina  v.  Murphy ^  1  Kerr  524. 

9— Jurisdiction  in  Sessions. 

A.  being  charged  as  the  reputed  father  of  a  bastard 
child,  of  which  B.  was  then  pregnant,  appeared  at  the 
January  Sessions  and  denied  the  charge ;  B.  was  sworn  as 
a  witness,  but  it  appearing  to  the  Sessions  that  she  did  not 
understand  the  nature  of  an  oath,  the  case  was  dismissed, 
and  A's  securities  discharged.  After  the  birth  of  the  child, 
A.  was  again  charged  before  a  subsequent  Session  with 
being  the  father,  and  pleaded  autrefois  acquit,  Held^ 
(Parker  J.,  dubitante,  and  Bichard  J.,  diasentiente,)  that  the 
January  Sessions  had  power  to  try  whether  A.  was  the 
father  or  not,  though  they  could  not  make  an  order  of 
filiation  till  the  child  was  bom,  and  that  having  acquitted 
him  of  the  charge,  he  could  not  again  be  tried  for  the 
same  offence.    Held,  per  Bitchie  J.,  That  until  the  birth  of 
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the  ehild,  the  Sessions  had  no  power  to  hear  evidenoe  or 
make  any  adjudication ;  and  that  the  order  of  the  Jan- 
uary Sessions  discharging  A  was  void,  and  could  not  be 
pleaded  as  an  answer  to  the  charge  made  against  him 
after  the  birth  of  the  child.  Ex  parte  Estabrooks,  4  AU. 
278- 

8— Proceedings  not  criminal— IVIuiess. 

A  proceeding  to  obtain  an  order  of  affiliation  under 
the  1  Bev.  Stat.  Cap.  57»  is  not  a  criminal  proceeding  on 
which  the  party  charged  is  punishable  on  summary  con- 
viction,  and  therefore  he  is  a  competent  witness  by  the 
Act  19  Vic.  Cap.  41.    Ex  parte  Cook,  4  AU.  506- 

Quare,  Whether  a  justice  of  the  Peace  who  is  a  rate- 
payer in  a  parish  on  which  a  bastard  child  is  chargeable 
is  disqualified  from  acting  in  proceedings  to  obtain  an 
order  of  affiliation.    Ibid. 

4 — ^fcanfthing  order  in  part* 

An  order  of  affiliation  may  be  quashed  in  part  and 
confirmed  as  to  the  rest,  if  the  defective  part  can  be  sep- 
arated from  the  other.     The  Queen  y.  Simpson,  1  Han.  82. 

5— Jnri«diction-~€onsent— Trial  by  single  Justice* 

Where  in  a  bastardy  case,  by  consent  of  counsel,  a 
single  Justice  tried  the  matter  alone,  and  afterwards  made 
an  order  of  affiliation,  the  Court  held  that  a  court  could 
not  be  constituted  by  consent,  and  ordered  the  proceedings- 
to  be  quashed.  The  Queen  v.  the  Justices  of  Westmorland,, 
1  Han.  468. 

Held  also,  that  the  Court  not  being  properly  constituted 
there  was  no  trial  at  all,  and  the  party  was  required  to 
enter  into  recognizances  to  aaswer  the  charge  before  the 
sessions.    Ibid. 

6 — Order  substantially  yood. 

An  order  of  affiliation  adjudging  the  father  of  the 
child  to  pay  £10  123.  9d.  for  the  lying-in  expenses  of  tho 
mother,  and  for  the  support  of  the  child  up  to  the  date  of 
he  order,  is  substantially  good,  though  it  does  not  follow 
he  form  given  in  1  Bev.  Stat.  Cap.  57.  Ex  parte  Kennedy^ 
HiL  T.  1866. 
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'Y—Jndvnieiif  on  scire  tecia«>-€osts. 

A  jndgment  on  scire  facias  on  a  recognizance  in  Bas- 
tardy proceedings,  nnder  1  Rev.  Stat.  Cap.  67,  is  conclusive 
nubile  it  stands,  and  the  defendant  cannot  object  to  the 
amount  of  costs  taxed  by  the  Sessions.  If  the  costs  are 
excessive,  application  should  be  made  to  the  Sessions  to 
reduce  them.    Reg.  v.  Carson,  HiL  T.  1866. 

S— Mayor  of  Fredericton— RIglif  to  sit  in  Sessions. 

Under  the  Act  2  Vic.  Cap.  8,  the  Mayor  of  Predericton 
faas  no  right  to  sit  in  the  Sessions  on  the  trial  of  a  Bas- 
tardy case  arising  outside  of  the  city.  Ex  parte  Carson, 
Trin.  T.  1864. 

'^tarder  of  AiBliation— Not  separafin  v  amonnts  of  money* 

^ — ^An  order  for  aflUiation  is  sufficient  though  it  varies 
from  the  form  (Z)  in  the  Revised  Statutes,  cap.  67,  by  in- 
cluding in  one  sum  the  amount  ordered  to  be  paid  for  the 
lying-in  expenses  of  the  mother  and  for  the  support  of  the 
child  up  to  the  date  of  the  order. 

SemhUy  That  it  is  too  late  to  apply  to  set  aside  an 
order  of  affiliation  after  a  lapse  of  four  terms.  Regina  v. 
Kennedy,  6  AU.  886. 

to— Lying-in  expenses- No  evidence  of— Excess— Pre- 
vions  arrest  in  other  Connty. 

Where  an  order  of  affiliation  directed  the  payment  of  a 
sum  of  money  for  the  lying-in  expenses  of  the  mother,  and 
there  was  no  evidence  of  the  payment,  a  certiorari  issued 
to  bring  up  the  order. 

If  it  appears  that  the  amount  ordered  by  the  sessions 
to  be  paid  for  the  expenses  of  apprehending  the  father  are 
larger  than  the  law  allows,  the  excess  will  be  deducted. 
It  is  no  objection  to  an  order  of  affiliation  that  the  puta- 
tive father  had  been  previously  arrested  upon  the  charge 
in  another  county.    Ex  parte  Beales,  6  All,  616. 

ACTION  ON  BASTARDY  BOND.  ' 

See  Action  at  Law,  X.  6. 
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BE^IITEST. 

See  WiU. 

BETTIIfO. 

Statute  of  Maine— Whether  appUi^ahle  to  horse  rac* 

See  Statute  6.     Bailey  v.  McDuffee. 

At  eleetioa  ofmemhers  for  I^ei^lslatnre. 

See  Election  Law.    Herbert  v.  Hannington. 

BIIX  IN  EIIUITT. 

See  Equity,    See  PractiRe  in  Equity. 

BII.I.  OF  EXCEPTIOBTS. 

Quare,  Whether  the  facts  stated  in  a  bill  of  ex- 


ceptions can  be  contradicted?    MiUs  v.  Vail,  -i  AU.  289. 

% ^A  bill  of  exceptions  improperly  obtained  in  the 

Court  of  Common  Pleas,  may  be  set  aside  by  that  Court 
before  return  made  to  a  writ  of  error ;  and  the  order  to  set 
it  aside  may  form  part  of  the  return.  MiUs  v.  Vail,  4  AU. 
629. 

BIL.L.  OF  L.ABIIVO, 
Estoppel  hy--£vidence  allovrahle  to  explain. 

See  Carrier  1. 

Sefhsal  to  deliver  goods— Mo  bill  of  lading  produced. 

See  Pleading  II.  28. 

Considered  as  an  entire  contract. 

See  Contract  17. 
Charter  party— Agent. 

See  Shipping  Law  17.    Burpee  v.  Carvill^ 

Bill   of  lading  not  endorsed— Goods  not  deliverable 
ider. 


See  Shipping  Law  11-18.     Domtnlle  v.  Ferguson,   Fergu- 
son V.  DomviUe, 

« 

tele  by  specified  gauge. 

See  Contract  87,  McLean  v.  Robinson. 
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BILL  OF  PARCELS. 

Oelivenr  of,  after  sale  of  goods^Parol  evidence  as  t» 
quality. 

See  Evidence  V.  2. 

BILL  OF  SALE. 
Oeliverrnp  of  nnreffistered  vessel— Fraud. 

See  Shipping  Law  6. 

WLe^ntry  of,  before  an  assignment  in  Insolvency^  by 
the  grantor,  ivhcther  it  relates  back  to  its  deli- 
very I 

See  Insolvent  Act  11.     Pugsley  v.  Hegan. 

l-o-Conveyance  to  Company  unincorporated  by  name 
of  subsequent  incorporation. 

An  incorporated  Company  has  no  power  to  charge  its 
name  without  the  authority  of  the  Legislature.  Where 
property  was  conveyed  to  a  Company  under  the  name  by 
which  it  was  afterwards  incorporated,  but  which  had  no 
legal  existence  at  the  time,  it  was  held  that  nothing 
passed  by  the  conveyance.  Lloyd  y.  E.  dkN.  A.  Ry.  Co. 
et  al2P.  dt  B.  194. 

9— After  acquired  property  does  not  pass— Remedy  in 
Equity. 

At  law,  a  bill  of  sale  or  conveyance  cannot  pass  the 
property  in  goods  which  are  not  in  existence,  or  which  do 
not  belong  to  the  grantor  at  the  time  the  deed  is  given  ; 
though  in  Equity  such  a  contract  would  operate  to  transfer 
to  the  vendee  the  beneficial  interest  in  the  property  as  soon 
as  it  was  required  by  the  grantor,  and  the  grantee  might 
enforce  specific  performance  of  the  contract. 

The  Legislature  may  authorize  after  acquired  property 
to  be  transferred,  but  inasmuch  as  such  a  mode  of  convey- 
ance would  conflict  with  the  rule  of  law — "  that  a  man 
cannot  grant  or  charge  that  which  he  hath  not " — it  would 
require  very  clear  and  unambiguous  words  in  the  Act  to 
shew  that  such  was  the  intention.  Lloyd  v.  E.  d  N.  A» 
Ry.  Co.,  2P.  dS.  194. 
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3— Filing  of— Application  of  act. 

The  Act  87  Vic.  Cap.  14,  (Consol.  Stat  Cap.  75,)  which 
required  the  filing  of  bills  of  sale  made  after  the  passing  of 
the  Act,  did  not  come  into  force  until  the  1st  of  October, 
1874,  though  it  was  passed  on  the  8th  April  preceding. 
Held,  That  after  it  came  into  force,  its  provision  then 
applied  to  all  bills  of  sale  made  after  the  8th  April. 
Ritchie  et  al  v.  Sheriff,  1  P,  dt  B.  59. 

4— Certified  copy— Evidence. 

Certified  copy  of  bill  of  sale  not  admissible  in  evidence 
under  21  Vic.  Cap.  3,  sec.  7,  (Consol.  Stat.  Cap.  46,  sec.  7) 
without  proof  of  the  execution  of  the  original.  Lovejoy  v. 
McDiarmid  et  al,  1  P.  dt  B.  275. 

BIIXS  AND  PROmiSSOBT  NOTES. 

I.  Ebqukitbb — Form — Operation. 
II.  Pabties— Rights — Liability — Acceptance, 
in.  Presentment — Demand. 
IV.  Notice  op  Dishonor. 

V.  Defence. 
VI.  Miscellaneous. 

I. 

Eequisites  — Form — Operation. 

1— Continuing:  Secnrity^— Time  ot  payment  not  speci- 
fied—Demand. 

Where  no  time  of  payment  is  specified  in  a  promissory 
note,  it  is  payable  on  demand ;  and  where  such  note  is  on 
interest,  it  does  not  become  over-due  by  mere  lapse  of 
time  without  demand  of  payment  having  been  actually 
made.     Thome  v.  Scovil,  2  Kerr  557. 

51— Blanl£  Payee* 

A  promissory  note  payable  to  — or  order,  cannot 

he  recovered  by  the  person  to  whom  it  was  given,  either  as 
payee  or  bearer,  without  inserting  his  name  in  the  blank  as 
payee.  Mutiuil  Safety  Insurance  Company  v.  Porter,  2  All. 
280. 
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Any  bona  fide  holder  of  such  a  note  may  insert  his 
name  in  the  blank  as  payee.    Ibid. 

8— Date  contemporaneons  with  debt— Presmnptioii. 

There  is  no  presumption  that  the  date  of  a  promissory 
note  is  contemporaneous  with  the  debt  which  forms  the 
consideration ;  therefore  a  note  given  for  liquor  after  the 
passing  of  the  Act  16  Vic.  Cap.  61,  was  held  (R.  Parker,  J., 
dissentientej)  not  to  be  void  without  proof  that  the  sale 
took  place  after  the  passing  of  the  Act.  MeCann  v. 
ReiUy,  8  AU.  164. 

4— Cnrrent  Rate  of  Exchange. 

A  writing  whereby  the  defendant  promised  to  pay  to 
his  own  order  ;£42  8s.  9d,  with  current  rate  of  exchange 
on  Boston,  is  not  a  promissory  note,  either  under  the 
statute  8  and  4  Anne,  Gap.  9,  or  the  1  Rev.  Stat.  Gap.  116. 
Nash  V.  Oilbon,  ^  AU.  479- 

SembUf  That  even  if  a  declaration  on  such  a  note  could 
be  sustained,  it  should  have  averred  what  the  rate  of  ex- 
change was,  and  what  Boston  was  intended.     Ibid. 

ff-^Payahle  to  maker^s  order. 

A  note  payable  to  the  maker's  own  order  is  not  a  pro- 
missory note  within  the  statute  of  Anne,  or  the  1  Rev.  Stat. 
Gap.  116 ;  but  when  such  a  note  is  endorsed  in  blank  by  the 
maker,  it  becomes  a  note  payable  to  bearer.  Ennis  v. 
Hastings^  4  AU.  482. 

It  is  no  ground  for  motion  in  arrest  of  judgment  that 
such  an  instrument  has  been  declared  on  as  a  promissory 
note,  and  as  having  been  endorsed  to  the  plaintiff.    Ibid. 

d—Smn  certain—Lex  Mereatoria. 

A  bill  of  exchange  must  be  drawn  for  payment  of  a 
sum  certain ;  therefore  an  instrument  drawn  by  A.  upon 
B.,  requesting  him  to  pay  to  the  order  of  A.,  five  months 
after  date,  $400,  with  current  rate  of  exchange  on  New 
York,  is  not  a  bill  of  exchange.     Cazet  v.  Kirk,  4  AU.  648. 

A  custom  between  merchants  in  this  Province  and  the 
United  States,  to  draw  bills  of  exchange  in  this  form,  is 
not  part  of  the  lex  mercatoria.     Cazet  v.  Kirk,  4  AU.  648. 
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7— Br ^te  payaMe  t»  A»  or  Ms  heirs. 

Bight  to  recover  vested  in  personal  representatives. 

Semble,  Whether  the  instrmnent  is  a  promissory  note* 
See  Doak  Adminigtrator,  dtc,  v.  Bobinson,  1  Han.  279. 

8— PrtBclpal  and  svrety— Uabllltjr  as  nutkers-  -Propertr 
as  secarltjr  misapplied  by  sarety. 

One  of  the  defendants  in  a  joint  and  several  note^ 
signed  it  as  a  snrety  for  the  other;  the  principal  after- 
wards pat  property  in  the  plaintiff's  hands  to  sell  and  pay 
the  note,  but  he  applied  the  proceeds  to  the  payment  of 
another  debt  dne  to  him  from  the  principal.  Held,  Thai 
this  was  no  defence  at  law,  both  the  makers  of  the  note 
being  principals.    Morrison  v.  Kyle,  East.  T.  1872. 

9— No  absolate  transfer— Eqaities. 

A  note  payable  on  demand  was  endorsed  to  the  plaintiff 
as  security  for  a  liability  he  had  incurred  for  the  payee ; 
the  maker  afterwards  paid  the  amount  of  the  note  to  the 
payee.  Held,  That  the  note  not  having  been  absolutely 
transferred  to  the  plaintiff,  he  stood  in  the  same  position 
as  the  payee,  and  could  not  recover.  Estahrooks  v.  Me- 
Kenzie,  HU.  T.  1827. 

10— Br ote  held  by  creditor  taking  proceedini^s  under 
Insolvent  Debtors  Act—Bight  not  divested. 

The  right  to  a  promissory  note  held  by  a  person  who 
takes  proceedings  under  the  Insolvent  Debtors  Act,  (21  Vic. 
cap.  17)  is  not  divested  by  the  publication  of  the  notice 
calling  a  meeting  of  creditors,  and  he  may  afterwards 
transfer  the  note, — ^neither  is  his  right  divested  by  a  com- 
position with  his  creditors  under  the  Act.  Campbell  v. 
Gilbert,  5  AU  4!20. 

tl— Stamps. 

Where  no  stamps  are  affixed  to  a  promissory  note  at 
the  time  it  is  given,  and  no  authority  given  to  affix  them, 
and  only  stamps  of  a  single  duty  were  upon  it  when  pro- 
duced at  the  trial,  the  note  is  void  under  the  Statute  of 
Canada.    81  Vic.  cap.  9.     Travis  v.  Glazier,  2  Han.  216. 
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19— Cash  or  goods  -IVofe  Payable  in. 

A  note  payable  in  cash  or  goods  comes  within  the  mean- 
ing of  the  Act  4  Vic.  cap.  4.  Bumham  y.  Watts,  2 
Kerr  377. 

13— Specific  articles— Note  for  sum  payable  in. 

A  note  for  the  payment  of  a  certain  sum  in  specific 
articles,  becomes  a  money  debt  after  the  time  for  delivering 
the  articles  has  elapsed ;  and  a  set-off  is  admissible  in 
an  action  upon  it,  under  the  Act  4  Vic.  cap.  4.  Steeves  v. 
Hopper,  1  AU.  894. 

Qiuere,  Whether  the  plaintiff  could  declare  for  special 
damages  for  not  delivering  the  articles  ?    If  he  could,  the 

consideration  on  which  the  contract  was  made  should  be 

stated.    Ibid. 

14— Half  Cash— Half  Goods. 

A  writing  addressed  to  the  defendant  requesting  him  to 
pay  the  plaintiff  £25,  "  half  cash  and  half  goods,"  is  not  a 
bill  of  exchange,  nor  can  the  plaintiff  (after  acceptance  and 
payment  of  £12  10s.  in  cash)  recover  the  balance  as  on  an 
account  stated.  Melville  v.  Bedell,  HiL  T.  1832. 
15— Foreign  Currency. 

A  note  made  in  this  province  for  a  certain  number 
of  dollars  "payable  in  U.  States  currency'*  is  a  pro- 
missory note.  Fisher  J.  dtibitante.)  Saint  Stephen  Branch 
Railway  Co.  v.  Blaek,  2  Han.  189. 

16— Donatio*>IVlortis  Causa. 

A  man  in  expectation  of  death  endorsed  a  negotiable 
note  specially  to  his  wife  and  delivered  it  to  her.  Held, 
That  the  wife  acquired  no  right  by  the  endorsement  and 
that  it  could  not  operate  as  a  donatio  mortis  causa,  the  note 
not  being  transferable  by  delivery  only.  See  Weldon  v. 
Weldon,  2  AIL  590. 
IT— 2¥oteon  demand. 

Semble — A  note  payable  on  demand  is,  after  demand  of 
payment  and  refusal,  to  be  treated  as  over-due ;  and  a  note 
whereof  payment  has  actually  been  made  when  demanded, 
cannot  stand  on  a  better  footing.  See  Doiigan  v.  Small,  2 
Kerr  89. 
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*  — 

18 — ^memorandum  at  foot  of  note. 

A  memorandum  put  by  an  endorser  at  the  foot  of  a 
promissory  note  without  the  maker's  authority,  declaring 
it  to  be  payable  at  a  particular  place,  does  not  affect  the 
maker's  liability,  it  forming  no  part  of  his  contract. 
Cunard  v.  Tozer,  2  Kerr  865. 

19— Afixlng  Stamps. 

Defendant  was  applied  to  by  W.  while  travelling  on 
the  cars  between  St.  John  and  Fredericton  to  insure  his 
life  in  a  Company,  of  which  W.  was  acting  as  sub-agent. 
Defendant  signed  an  application  and  gave  to  W.  his  note 
for  the  premium,  drawn  in  favor  of  the  general  agent  of  the 
Company,  but,  having  no  stamps  at  the  time,  he  authorized 
W.  to  affix  them,  which,  the  latter  stated  in  evidence,  in  an 
action  brought  on  the  note,  he  did  immediately  after,  either 
in  St.  John  or  Fredericton.  On  an  appeal  from  the  deci- 
sion of  the  County  Court,  where  the  plaintiff  recovered  in 
an  action  brought  on  the  note,  the  Judge's  return  did  not 
disclose  whether  or  not  there  was  any  evidence  to  shew 
that  the  stamp  was  put  on  the  same  day  the  note  was  given. 
Held,  per  Allen,  C.  J.,  and  Fisher  and  Duff  J.  J.,  That 
they  must  assume  that  the  stamp  purported  to  have 
been  cancelled  on  the  same  day  the  note  bore  date, 
and  that  there  was,  therefore,  prima  facie  evidence 
that  it  was  stamped  on  thafc  day  which  would  be  suf- 
ficient; but,  per  Weldon  and  Wetmore,  J.  J.,  That,  as 
the  note  was  issued  when  it  was  given  to  W.,  the  latter 
could  not  afterwards  render  it  valid  by  affixing  the  stamp, 
or  at  all  events,  the  plaintiff  was  bound  to  shew  clearly 
that  it  had  been  affixed  on  the  same  day.  Wright  v.  Mur- 
ray, 3  Pug.  656. 

90— Knowledii:e  of  want  of  Stamps— Attorney  affixing:. 

On  the  trial  of  an  action  by  endorsee  against  maker 

of  a  promissory  note,  it  appeared  on  cross-examination 

of  defendant  that  when  the  note  was  made,  the  parties 

had  no  stamps,  and  the  maker  gave   the  payee  money 

to  purchase  the  necessary  stamps,  and  authorized   him 
14 


218  BILLS  AND  PEOMISSORY  NOTES. 


to  affix  them  to  the  note.  He  did  not  do  bo  until 
some  months  afterwards,  when  a  son  of  the  payee 
affixed  stamps  of  the  amount  that  should  have  been 
affixed  when  the  note  was  given.  Subsequently  the 
note  was  transferred  to  plaintiff  for  value.  At  this  time  it 
appeared  to  have  been  properly  stamped,  but  no  evidence 
was  given  to  show  whether  or  not  plaintiff,  who  was  not 
present  at  the  trial,  had  any  knowledge  of  the  notes  not 
having  been  stamped  when  made. 

The  presiding  Judge  allowed  the  attorney  of  the  plain- 
tiff to  affix  double  duty  stamps,  and  received  the  note  in 
evidence.  On  motion  for  a  new  trial,  Held,  per  Weld*  n, 
Fisher,  and  Wetmore,  J.  J.,  That  as  the  Judge  was  satis- 
fied from  all  the  evidence  that  neither  plaintiff  or  his 
attorney  had  any  knowledge  of  the  want  of  stamps  until 
the  fact  was  disclosed  on  the  trial,  he  was  right  under  sec» 
12  of  the  Act  37  Vic.  cap.  47,  in  allowing  the  double  duty  to 
be  paid,  and  that  the  attorney  had  implied  authority  to  affix 
the  stamps, .  but  per  Allen  G.  J.,  and  DuS  J.,  That  it 
having  been  shovm  that  the  notes  were  not  stamped  when 
made,  the  onus  was  cast  on  the  plaintiff  of  proving  clearly^ 
by  his  own  evidence,  that  he  first  knew  of  the  defect  on  the 
trial ;  and  also  that  an  attorney  cannot,  without  special 
instructions  from  his  client,  restore  validity  to  a  note  by 
affixing  double  duty  stamps.  Leonard  v.  Foshay  et  al  S 
Pug.  662. 

ill— Double  dutsr-^-Affixing  stamps— Paity— Payee. 

The  payee  of  a  note  is  not  a  "  subsequent"  party,  and 
cannot  render  it  valid  by  affixing  a  double  duty  stamp,  if 
the  proper  duty  has  not  been  paid  at  the  time  of  issuing 
the  note.  Nor  is  an  attorney  who  merely  receives  a  note 
for  collection  such  a  holder  as  is  contemplated  by  the  Act. 
He  must  have  a  beneficial  interest  in  the  note.  Reynolds 
et  al  V.  VaughaUy  2  Pug.  169. 

99— Drawer— Orii^inal  party. 

The  drawer  of  a  bill  of  exchange  is  as  much  an  original 
party  as  the  payee  of  a  note,  and  cannot  give  validity  to  an 
unstamped  instrument  by  paying  double  Axiiy,  Kennedy 
V.  Adams,  2  Pug.  162. 
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98 — Omissioii  to  stamp  through  ignorance. 

Held,  Ihat  the  payee  of  a  note  for  $26,  who  took  the 
same  anstamped,  believing  that  the  Stamp  Act  only  ap- 
plied to  notes  above  that  amount,  could  make  it  valid  by 
paying  double  duty,  under  section  12,  of  the  Act.  87  Vic» 
cap.  47,  as  soon  as  he  became  aware  of  the  fact  that  the 
note  required  to  be  stamped.  Curran  v.  Morgan^  S  Pug*  641. 

34— "Written  order— Acceptance. 

B.,  being  a  creditor  of  A.,  drew  upon  him  a  written  order, 
requesting  him  to  pay  K.  ''  the  amount  of  my  account  fur- 
nished," and  delivered  it  to  K.  On  presentment  of  the 
order  to  A.,  he  wrote  on  it,  "  Correct,  for  say  $76" — sign- 
ing the  initials  of  his  name.  Held,  That  this  instrument 
was  not  a  bill  of  eKchange,  nor  could  K.  maintain  an 
action  against  A.  on  an  account  stated.  Kennedy  v. 
Adams,  2  Pug.  162. 

Si«l— Ag^reement  to  pvty  plaintilT  for  third  party. 

Plaintiff  sued  upon  the  following  instrument:  "  12 
months  from  the  26th  June,  1878,  I.,  (defendant,)  will  pay 
J.  C,  (plaintiff,)  $90  for  D.  P.,  or  otherwise  settle  the  sum 
of  $90  for  him  on  a  note  that  he  says  he  gave  J.  G.  for 
$100."  Held,  That  this  was  not  a  promissory  note,  pay- 
able to  plaintiff,  neither  even  an  agreement  with  plaintiff, 
but  with  D.  P.     Cochrane  v.  Call,  8  Pug.  224. 

96— Order  upon  third  party. 

G.  drew  upon  W.,  requesting  him  to  pay  an  amount 
named  to  himself  (G.,)  or  order.  Held,  That  the  instru- 
ment could  be  declared  on  either  as  a  bill  of  exchange  or 
promissory  note.     Golding  et  al  v.  Waierhouse,  8  Pug.  818. 

9Y— IVon-negotiahle  note— Endorsement  on  hack  o£ 

Y.  being  desirous  of  borrowing  a  sum  of  money  from 
plaintiff,  proposed  defendant  as  security,  and  said  he  would 
give  plaintiff  their  joint  note  for  the  amount.  Going  to 
defendant's  residence,  the  latter  wrote  a  note  in  form  fol- 
lowing :  *'  Six  months  after  date,  for    value  received,  I 
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promise  to  pay  (plaintiff)  forty  dollars.  Y.  signed  at  the 
bottom  of  his  note,  and  defendant  wrote  his  name  across 
the  back,  stating  at  the  same  time  that  the  note  was  *'  a 
joint  note,  or  better  than  a  joint  note,''  and  handed  it  to 
the  plaintiff.  Heldf  That  the  defendant  was  liable  as 
maker,  the  circumstances  clearly  shewing  he  intended  him- 
self to  be  liable  as  such.     Plera  v.  Hall,  2  P.  d  B.  34. 

II. 

Pauties — Rights — Liability — Acceptance. 

1  —  Holder  —  No  beneficial  interest  —  Note  payable  to 
bearer. 

Holder  may  maintain  action  although  he  has  no  bene- 
ficial interest  in  note,  and  holds  it  merely  as  agent.  See 
Allison  V.  Central  Bank,  4  AIL  270. 

9-- Holder. 

Prima  fade  a  person  who  has  the  possession  of  a  note 
endorsed  in  blank  is  the  legal  holder.  Per  Ritchie,  J.  See 
Howard  v.  Godard,  4  All.  452. 

3— Endorsement  contrary  to  air^^nient— Paynienl. 

Defendant  gave  a  negotiable  note  to  G.,  who  agreed  to 
hold  it  as  security  for  a  liability  he  had  incurred  for  the 
defendant ;  G.,  in  violation  of  this  agreement,  endorsed  and 
transferred  the  note  to  C,  in  order  to  raise  money  for  G.'s 
benefit ;  C.  got  the  note  discounted  at  a  bank,  and  was 
obliged  to  take  it  up  at  maturity,  and  two  years  afterwards, 
he  transferred  it  to  the  plaintiff.  G.  never  paid  the  money 
for  the  defendant,  which  formed  the  consideration  for  the 
note.  Held,  That  unless  C.  knew  the  circumstances  under 
livhich  G.  got  the  note,  or  was  implicated  in  G.*s  fraud,  he 
would  have  lijid  a  right,  on  taking  up  the  note  from  the 
bank,  to  recover  the  amount  from  the  defendant ;  and  that 
the  plaintiff  claiming  under  C,  had  the  same  rights. 
Hastings  v.  O'Mahoney,  4  ALL  805. 

Semble,  That  if  C.  had  taken  up  the  note  w4th  G/s 
money,  it  would  have  been  extinguished,  and  he  could  not 
have  recovered  on  it.    Ihid. 
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4—Endorser— Orislnai  liability— Participation  in  pajr* 
ments* 

H.  gave  the  defendant  a  promissory  note  for  the  price 
of  goods  purchased  from  him,  which  note  the  plaintiff  dis> 
counted  for  the  defendant,  who  received  the  proceeds ;  when 
the  note  became  due,  it  was  renewed  by  H.,  and  the  new 
note  endorsed  by  the  defendant  and  held  by  the  plaintiff. 
Held,  That  this  was  only  an  extension  of  the  time  for  pay- 
ment, and  did  not  alter  the  original  liability  of  the  defend- 
ant as  endorser.  The  Commercial  Bank  v.  Williston  and 
another,  1  Han.  283. 

Before  the  renewal  of  the  note,  H.,  who  was  largely  in- 
debted to  the  plaintiff,  as  the  drawer  of  a  number  of  other 
notes,  paid  the  plaintiff  a  sum  of  money  without  making 
any  appropriation  of  it ;  he  soon  afterwards  asked  the  plain- 
tiff to  give  him  credit  for  it,  for  the  benefit  of  his  endorsers  ; 
but  the  evidence  left  it  uncertain  whether  it  was  for  the 
benefit  of  his  accommodation  endorsers  only,  or  for  his  en- 
dorsers generally,  and  a  verdict  having  been  given  for  the 
plaintiff  for  the  amount  of  the  note,  without  any  deduction 
on  account  of  the  money  paid  by  H.,  a  new  trial  was 
granted,  in  order  to  ascertain  whetlier  the  endorsers  gener- 
ally were  entitled  to  participate  in  the  payment  by  H.  It 
being  tlie  defendant's  duty  to  establish  this  fact,  the  new 
trial  was  granted  on  payment  of  costs.     Ibid. 

5— Infant. 

A  person  after  he  comes  of  age  is  liable  in  assumpsit 
upon  a  note  of  hand  made  by  him  when  an  infant,  it  aiter 
coming  of  age  he  promise  to  pay  it.  Fisher  v.  Jewett,  et 
al  Ber.  35. 

6 — Retirini^  of  original  note— Fraudulent  substitullon 
— Rig:lit«!»  of  holder* 

Plaintiff  was  managing  agent  of  the  bank  in  which  the 
defendant  had  discounted  an  endorsed  note  drawn  by  him- 
self.  When  the  note  fell  due,  the  plaintiff  agreed  to  renew 
it  on  payment  of  a  certain  sum,  and  getting  another  en- 
dorsed note  for  the  difference.   Defendant  brought  a  renewal 
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note  to  the  plaintiff — who  (believing  it  to  be  duly  endorsed) 
gave  up  the  original  note ;  but,  soon  afterwards  discovering 
that  tlie  renewal  note  was  not  endorsed,  he  called  on  the  de- 
fendant to  rectify  the  error,  which  he  refused  to  do.  Heldf 
That  the  original  note  having  been  obtained  by  the  defend- 
ant fraudulently,  it  was  still  constructively  in  the  plaintiff's 
possession,  and  he  could  sue  thereon  in  his  own  name  as 
holder.     Grover  v.  Watson,  6  All.  384. 

7  —  Bona  lld«  holder  —  Failure   of  consideration  be- 
tween original  prrties. 

The  defendant  made  a  note  in  favour  of  S.  for  the 
amount  of  a  bill  of  exchange.  S.  failed,  and  the  bill  was 
dishonored.  efore  the  note  came  due,  and  before  the 
failure  of  S.,  it  was  deposited  by  him  with  a  number  of 
other  notes  with  the  plaintiffs  as  collateral  security  for  the 
payment  of  certain  bills  of  exchange  on  which  he  was  liable 
to  the  plaintiffs,  the  agreement  being,  that  if  the  bills  were 
not  paid,  the  proceeds  of  the  notes  were  to  be  applied  in 
payment  of  the  amount,  but  if  the  bills  were  paid,  the 
plaintiffs  were  to  collect  the  notes  and  place  the  amount  to 
the  credit  of  S.  The  amount  of  notes  deposited  by  S.  with 
the  bank  as  collateral  security  never  exceeded  his  indebted- 
ness, and  at  the  time  the  note  in  question  was  endorsed 
to  the  plaintiffs,  and  when  S.  failed,  there  was  a  consider- 
able deficiency.  Heldy  That  the  plaintiffs  were  bona  fide 
holders  for  value,  and  were  not  affected  by  the  failure  of 
consideration  between  defendant  and  S.  Commercial  Bank 
V.  Page,  East.  T.  1871. 

8— Execntors  of  Draiver— Insnfllciency  of  original  con- 
sideration—Eanities  as  against. 

A.  made  a  promissory  note  payable  to  his  own  order, 
which  he  endorsed,  and  gave  to  his  son-in-law  B.  as  a  gift 
by  way  of  advancement  to  B's  wife.  After  it  was  due,  B« 
transferred  it  to  the  plaintiff  for  valuable  consideration. 
Held,  That  as  the  original  consideration  was  not  suflScient, 
it  was  subject  to  all  the  equities  in  the  plaintiffs  hands 
and  he  could  not  recover  against  the  executors  of  A.  Tho- 
mas V.  McLeod,  I  Han.  688. 
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I^Railnray  Company* 

The  Saint  Stephen  Branch  Railway  Go.  may  take  and 
recover  on  a  promissory  note  given  for  amount  of  assess- 
ments on  calls  due  by  a  stockholder  on  his  shares.  St» 
Stephen  'Branch  RaUivay  Co.  v.  Black,  2  Han.  139. 

10— Joint  Liability— Separate  Interest. 

The  jury  having  found  defendants,  joint  promissors  on 
a  promissory  note.  Held,  That  they  were  liable  although 
the  interest  of  each  in  the  purchase  of  vessel  might  be 
separate.  See  Maynes  v.  Mahoney  and  McLean^  2  Han. 
28. 

11— Endorsement  of  name— ^o  endorsentent  by  payee 
— Uabiiity. 

A  party  not  appearing  on  the  face  of  a  promissory  note 
as  a  maker,  does  not  by  endorsing  his  name  thereon,  ren- 
der himself  liable  to  the  payee  as  a  maker  of  the  note. 
Smith  V.  Hill,  1  All.  213. 

19— Not  producing  or  offering:  to  deliver  note. 

The  maker  of  a  negotiable  note  is  not  bound  to  pay  it 
unless  the  party  demanding  payment  produces  and  offers 
to  deliver  it  up.     Jordan  v.  Coates,  2  AU.  107. 

13— Agent-  Anthority— Inference. 

The  authority  of  an  agent  specially  authorized  to  draw 
a  bill  of  exchange  for  a  particular  purpose,  ceases  on  the 
acceptance,  and  if  the  drawer  is  discharged  by  want  of  no- 
tice of  dishonor,  the  agent  cannot,  without  further  express 
authority,  revive  the  liability  by  agreeing  to  waive  the  legal 
discharge.     McGhie  v.  Gilbert,  1  AU.  285. 

14 The  defendants  gave  a  promissory  note,  which 

was  endorsed  in  blank  by  the  payee  :  after  it  was  due  it 
was  in  the  hands  of  J.,  who  demanded  payment  of  the  de- 
fendants, but  refused  to  produce  it,  and  a  few  days  after- 
wards told  the  defendants'  agent,  who  offered  to  pay  the 
note,  that  they  should  not  have  it,  and  he  would  give  them 
a  hunt  for  it.  The  defendants  afterwards  tendered  the 
amount  of  the  note,  when  J.  said  he  had  sold  it,  but  refused 
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to  tell  who  the  holder  was,  saying  the  defendants  might 
seek  it.  On  the  following  day  the  suit  was  commenced, 
and  the  defendants  immediately  afterwards  paid  into  the 
Justice's  hands  the  amount  of  the  note  and  costs.  The 
plaintiff  was  J's  son,  living  in  the  house  with  hioi,  and 
there  was  no  proof  of  any  actual  transfer  of  the  note  by  J. 
Held,  That  it  might  be  inferred  that  the  plaintiff  was  only 
the  agent  of  J.,  and  therefore  that  the  jury  were  justified 
in  finding  a  verdict  for  the  defendants.  Jordan  v.  Coates, 
2  AIL  107. 

t^— Personal  liability— Signing:  note  as  agent. 

Defendant  as  Commissioner  of  The  New  Brunswick 
and  Canada  Eailway  Company,  drew  a  bill  of  exchange  on 
the  company,  to  pay  for  work  done  on  the  railway,  and 
signed  it  **  J.  J.  Robinson,  Commissioner."  The  drawee 
knew  for  what  purpose  the  bill  was  drawn,  and  that  the  de- 
fendant was  the  agent  of  the  company.  Held,  In  an  action 
by  an  endorse,  that  the  defendant  was  personally  liable. 
Peele  v.  liohinson,  4  AIL  561. 

16— Recognition  of  autiiority— Evidence* 

In  an  action  on  a  bill  of  exchange  expressed  to  be  accept- 
ed ^^ 2)cr procuration''  by  the  defendant's  clerk,  evidence 
was  given  of  a  conversation  with  the  defendant  in  which  he 
stated  that  A.  (the  drawer)  had  drawn  a  bill  on  him  which 
the  plaintiff  held,  and  that  A.  ought  to  pay  it,  because  it 
was  drawn  for  his  benefit.  Held,  Sufficient  proof  to  leave 
to  the  jury  of  a  recognition  of  the  clerk's  authority  to  accept. 
Morrison  v.  Spurr,  8  ^1//.  288. 

17— Endor»»euieut  by  requef^t— FiQuitie!^. 

"Where  a  i^erson  endorsed  his  name  upon  a  note  at  the 
request  of  the  payee,  at  the  same  time  informing  the  payee 
that  it  did  not  render  him  liable,  he  is  not  liable  to  a  paiiy 
to  whom  the  payee  afterwards  endorsed  the  note  after  it 
was  due.  McQidnn  v.  Sorrdl,  2  AIL  140. 
Iti— Payee'-Kecovery  on  Coumion  Counts. 

The  payee  of  a  dishonored  bill  of  exchange    may  re- 
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cover  the  amount  from  the  drawer  in  an  action  on  the 
common  counts,  if  no  notice  of  dishonour  has  been  given. 
James  v.  McLean^  3  AU,  164. 

11^— urife— l>onatio  mortis  causa— Assent  of  Executor— 
Evldeuce. 

A  man  in  expectation  of  death,  endorsed  a  negotiable 
note  specially  to  his  wife  and  delivered  it  to  her.  HthL  1. 
That  the  wife  acquired  no  right  by  the  endorsement,  and 
2nd.  That  it  could  not  operate  as  a  donatio  mortis  causa, 
the  note  not  being  transferable  by  delivery  only.  8d.  That 
the  executor's  aUowing  the  widow  to  retain  the  note  for  two 
years  and  to  receive  legacies  under  her  husband's  will 
without  demanding  the  note,  was  no  evidence  of  his  assent 
to  her  retaining  it,  he  having  demanded  payment  from  the 
maker.     Weldan  v.  Weldon,  2  AIL  690. 

tiO — Evidence  of  Acceptance— Cashier— Instalments. 

A  bill  of  exchange  was  drawn  payable  in  three  instal- 
ments. When  the  first  instalment  became  due,  the  holder 
presented  it  at  the  bank  where  it  was  payable ;  the  cashier 
paid  the  first  instalment  and  returned  the  bill  to  the  holder 
with  the  following  endorsement,  *'  Paid  on  the  within 
$741.00,  August  12,  1861.''  Held,  An  acceptance  for  the 
remaining  instalments.  Berton  v.  llie  Central  Bank,  5 
All  498. 

BanRin^  Company— mode  of  Acceptance. 

An  incorporated  banking  company  can  accept  bills  as 
incident  to  their  business,  and  such  acceptance  need  not  be 
under  their  corporate  seal.  Berton  v.'  Ctnitral  Bank,  5  All, 
498. 

Initialing  of  Inland  Bill  of  Exchaunre^  not  an  Acrept- 
a  nee. 

See  Check  2. 

III. 

Presentment — Demand. 

1— Excuse— Illness*  ot  maker. 

In  an  action  against  the  endorser  of  a  promissory  note. 
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Held,  That  ihe  circumstance  of  the  maker  lying  danger- 
ously ill  will  not  excuse  the  want  of  presentment  thereof 
at  bis  residence  or  place  of  business  ;  therefore  a  present- 
ment to  bis  brother  in  the  street,  near  the  residence,  is 
sufficient.  If  such  presentment  could  avail  under  the  cir- 
cumstances, it  should  be  specially  alleged.  Nowlin  v. 
Roach,  2  Kerr  887. 

2— Settled  account  including^  note— Evidence. 

In  an  action  on  a  promissory  note  payable  at  a  par- 
ticular place,  and  a  bill  of  exchange  protested  for  non- 
acceptance,  the  only  evidence  to  prove  the  presentment  of 
the  note  and  protest  of  the  bill,  was  a  settled  account 
between  the  parties  including  the  note  and  bill,  and  a 
^charge  for  **  protested  exchange."  Held,  Sufficient  to  dis- 
pense with  the  preliminary  proof  of  pretentment  and  pro- 
test, and  that  it  might  be  inferred  thafc  the  protested 
exchange  mentioned  in  the  account  referred  to  the  bill  in 
question,  it  being  of  the  same  amount,  and  no  other  bill 
being  shewn  between  the  parties.  Bulloch  v.  Binney^  1 
AU.  181. 

3— Protest— Evidence  of  Presentment,  dte. 

In  an  action  against  the  drawer  of  a  foreign  bill,  the 
protest  is  evidence  of  an  acceptance  payable  at  a  partic- 
ular place,  and  of  due  presentment  at  that  place.  Tan*att 
V.  Wilmot,  1  All.  853. 

4 — Sufficiency  of  Presentment— Endorser. 

A  letter  written  by  the  attorney  of  the  endorsee  to  the 
maker,  stating  that  the  note  in  question,  together  with 
other  notes,  had  been  placed  in  his  hands  for  collection, 
and  requiring  him  to  pay  the  interest,  and  give  new  secur- 
ity for  the  principal,  is  not  such  a  presentment  and  demand 
of  payment  as  would,  upon  notice  thereof,  make  the  endor- 
ser liable.  This  letter  was  sent  on  the  4th  March,  and  not 
being  attended  to,  the  note  was  presented  to  the  maker  for 
payment  on  the  17th  June  following,  and  notice  of  dis- 
honour given  to  the  defendant  as  endorser  on  the  18th. 
Held,  That  the  defendant  was  liable.  Thome  v.  Scovil^  2 
Kerr  557. 
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t(— Due  dtlig^ence— Question  of  lai¥  and  fact— Jnry* 

Whether  due  diligence  has  been  used  in  the  present- 
ment of  a  bill  of  exchange  to  the  drawee,  is  a  mixed  ques- 
tion of  law  and  fact;  and  where  the  question  has  been 
properly  left  to  the  jury,  the  Court  will  not  interfere  with 
their  verdict  unless  it  clearly  appears  that  they  have  come 
to  a  wrong  conclusion.    Perley  v.  Howardy  2  Kerr  518. 

<l— Tl^aiTer— <|aestioii  left  to  Jary. 

Where  the  defendant,  who  was  the  endorser  of  a  pro- 
missory note  which  had  not  been  duly  presented  to  the 
makers,  promised  payment  thereof,  knowing  that  he  had 
not  received  due  notice  of  dishonour,  and  under  circum- 
stances from  which  it  might  be  inferred  that  he  was  aware 
of  the  non-presentment,  and  the  case  had  been  left  to  the 
jury  on  the  point  of  waiver  of  both  these  defects,  who 
found  for  the  plaintiff :  the  Court  refused  to  disturb  the 
verdict.     Waiters  v.  Lordly^  2  Kerr  13. 

7— Waiver. 

A  subsequent  promise  by  the  endorser  in  ignorance  of 
the  defect  in  due  presentment,  though  he  was  aware  at  the 
time  that  he  was  discharged  for  want  of  due  notice,  is  a 
waiver  only  of  the  want  of  notice,  not  that  of  presentment. 
Notvlin  V.  Roach,  2  Kerr  387. 

9— Presentment— Promise— I iniorance  of  non-present- 
ment—UTatver. 

A  bill  of  exchange  was  drawn  by  defendant  on  T.  in 
Bangor,  payable  in  Boston,  and  accepted  generally  by  T., 
who  had  no  place  of  business  in  Boston.  T.  died  before 
the  bill  was  due  There  was  no  presentment  in  Boston, 
but  presentment  was  maiie  at  T*s  place  of  business  in 
Bangor,  and  answer  given  that  there  was  no  administra- 
tion and  no  person  authorized  to  pay  acceptances.  About 
six  weeks  after  the  bill  was  due,  the  defendant  wrote  to  the 
plaintiff  (endorsed)  regretting  the  non-payment,  requesting 
time  for  payment,  and  to  be  dealt  leniently  with,  and 
offering  notes  at  four  and  six  months,  which  the  plaintiff 
refused.    Held^  That  as  it  did  not  appear  when  defendant 
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made  the  offer,  be  was  aware  the  bill  had  not  been  pre- 
sented in  Boston,  his  promise  was  no  waiver  of  the  pre- 
sentment.    Dana  v.  Bradley,  East  T.  1862. 

In  an  action  on  a  promissory  note,  payable  at  a  bank 
to  order  of  maker,  and  indorsed  by  him,  there  was  no 
proof  of  presentment.  Held,  That  a  subsequent  promise 
to  pay  made  by  defendant  admitted  that  all  had  been  done 
by  plaintiffs  to  entitle  them  to  recover.  Saint  Stephen 
Branch  Railway  Company  v.  Black,  2  Han,  129. 

10— Place— DwelliiiiP  house- Store  closed* 

The  maker  of  a  promissory  note,  who  was  a  merchant 
residing  and  carrying  on  business  in  the  city  of  St.  John,, 
having,  before  the  note  became  due,  closed  his  store  and 
absconded.  Held,  That  presentment  at  his  late  dwelling 
house  was  sufficient  without  proof  of  presentment  at  the 
store,  or  that  the  store  remained  closed  on  the  day  the  note 
fell  due.     Robinson  v.  Taylor,  2  Kerr  198. 

1 1— Admi  jBsioii. 

The  holder  of  a  note  swore  that  he  went  to  the  maker's 
store  for  the  purpose  of  presenting  it  for  payment,  but 
finding  the  door  locked  made  a  formal  presentment  at  the 
door.  The  maker  of  tlie  note  swore  that  he  was  at  his 
store  at  the  time  stated,  and  that  no  presentment  was 
made.  The  Judge  left  the  jury  the  question  whether  the 
holder  had  presented  the  note,  and  in  answer  to  a  question 
by  the  jury,  told  them  that  for  the  purposes  of  the  suit 
such  a  presentment  would  be  sufficient,  no  objection  on 
that  ground  having  been  made  by  the  defendant.  Held, 
That  there  was  no  misdirection,  and  that  the  jury  could 
not  have  been  misled  by  the  answer  to  their  question. 
Reed  v.  Kavanagh,  4  AIL  457. 

An  admission  by  a  defendant  that  he  had  received 
notice  of  dishonour,  in  the  absence  of  any  proof  that  it 
was  received  too  late,  or  any  objection  made  to  it,  is  evid- 
ence of  its  sufficiency.     Ibid. 
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19— Meeessity  of  presentnient— IVote  draivii  and  pay- 
able in  Boston. 

Qu<ere^  Whether,  in  an  action  on  a  note  drawn  and 
payable  in  Boston,  it  is  necessary  to  prove  presentment 
there,  there  being  no  evidence  that  presentment  is  neces' 
sary  by  the  law  of  that  country.  If  necessary,  it  may  be 
waived  by  a  subsequent  promise  to  pay  the  note.  See 
Allen  V.  McNaughton,  4  AU,  284. 

13— Time  and  place  of  presentment. 

In  an  action  against  the  endorser  of  a  note,  the  plain- 
mnst  show  that  it  was  presented  at  a  reasonable  hour. 
Patterson  v.  Tapley,  4  AIL  292. 

Where  a  note  was  payable  at  a  **  store,"  and  the  only 
evidence  was  that  when  the  holder  went  to  present  it,  the 
store  was  closed  ;  and  the  defendant  objected  that  the  pre- 
sentment was  not  shown  to  have  been  made  at  a  reasonable 
hour.  Held,  That  in  the  absence  of  any  evidence  of  the 
nature  of  the  business  carried  on  at  the  store,  it  might  be 
inferred  that  it  was  closed  in  the  due  course  of  business, 
and  therefore  that  the  presentment  was  not  made  at  a 
reasonable  time.     Ibid. 

Semble,  If  no  question  is  raised  at  Ihe  trial  about  the 
hour  of  jiresentment,  and  it  is  proved  to  have  been  made 
on  the  day  the  note  falls  due,  it  might  be  presumed  to 
have  been  made  at  a  proper  hour.     Ibid, 

14 — Presentment  of  a  note  at  the  maker^s  place  of 
business  is  sufficient,  although  there  is  no  person  there  at 
the  time.     Kiunear  v.  Goddard,  4  AIL  559. 

The  maker  of  a  note  was  proved  to  have  occupied  an 
office  up  to  the  1st  May,  after  which,  there  was  no  direct 
evidence  of  occupation,  but  his  desk  remained  there  as 
before.  Held,  In  the  absence  of  any  proof  of  his  having 
changed  his  office,  that  presentment  of  a  note  there  after 
the  Ist  May,  was  sufficient.  Kinnear  v.  Goddard,  4  AU. 
559. 

15>-Payable  at  particular  place — Time  of  demand. 

A  demand  of  payment  of  a  promissory  note  made  pay- 
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able  at  a  particular  place,  may  not  be  made  on  the  very 
day  it  falls  due  to  fix  the  maker,  although  there  must  be  a 
demand  at  the  place  upon  or  after  the  day,  before  bringing 
the  action.     Ratchfard  v.  Griffith,  2  Ken*  112. 

i6>-Payablc  ^^at  any  Bank  ^^— Place  of  presentment. 

A  promissory  note  drawn  on  Boston,  where  both  the 
maker  and  payee  resided,  was  made  payable  '^  at  any 
bank."  Held,  That  this  meant  any  bank  in  Boston. 
Baldwin  v.  Hitchcock,  1  Han,  310. 

17— nfeeessity  of  presentments 

In  an  action  by  the  payee  against  the  acceptor  of  a  bill 
of  exchange,  payable  at  a  particular  place,  which  became  due 
on  the  drd  of  Novembery  the  plaintiff  averred  presentment 
for  payment  on  the  2nd.  It  appeared  in  evidence  that  the 
bill  had  been  presented  on  the  2nd,  and  that  on  the  3rd,  the 
day  it  became  due,  the  defendant  expressly  refused  to  pay 
it  to  the  plaintiff's  agent,  who  called  again,  but  it  did  not 
appear  that  the  note  was  again  produced.  Held,  That 
proof  of  presentment  on  the  3rd  was  admissible,  and  that 
the  refusal  to  pay  on  the  3rd,  rendered  the  actual  present- 
ment of  the  bill  on  that  day  unnecessary.  Cliandler  v. 
Beckivith,  Ber.  268. 

17  a — Payable  at  particular  place— JVecessslty  of  pre- 
sentment —  Suspension  of  remedy  —  Common 
Counts. 

See  VI.  12  a. 

19— Pleading^. 

See  VI.  12. 

Laches  of  presenting^  draft— Effect  of -Direction  to 
Jury  by  Judg^e. 

See  Evidence  XII.     Dunn  v.  Fredn.  Boom  Co, 

Whether  presentment  and  notice  of  dishonour  must  be 
stated  in  affidavit  for  an  attachment  against  an  endorser. 
See  affidavit  III.  10.     Nicholson  v.  Nowlin, 
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IV. 

Notice  of  Dishonob. 

See  Bills  and  Notes  III. 
1— Evidence  of. 

Assumpsit  by  endorsee  against  drawers  of  a  foreign  bill 
of  exchange,  drawn  by  the  defendants  in  this  Province,  on 
Doncan  Brothers,  London,  payable  sixty  days  after  sight, 
and  returned  under  protest  for  non-payment ;  the  declara- 
tion averred  in  the  usual  form  a  presentment  to,  and  ac- 
ceptance by  the  drawees,  presentment  for  payment,  dis- 
honour, protest  and  notice.     There  was  no  direct  evidence 
of  acceptance,  but  on  the  face  of  the  bill  appeared  the  fol^ 
lowing  words :  **  Accepted   17th  May,   1841,   at   Messrs. 
Jones,  Lo3'd  &  Co. — Duncan  Bro's.;"  and  the  protest  of  the 
notary  public  stated  that  he  went  with  the  original  afore 
copied   bill  of  exchange  to  the  house  of  Messrs.  Jones, 
Loyd  &  Co.,  bankers,  where  the  same  drawn  upon  Messrs, 
Duncan  Brothers  is  accepted  payable,  and  demanded  pay- 
ment thereof,  and  was  referred  to  the  acceptors,  whereupon 
he  went  with  the  bill  to  the  counting-house  of  the  accep- 
tors and  demanded  payment,  whereunto  a  clerk  answered 
that  the  said  bill  cannot  be  paid.     Due  notice  of  the  dis- 
honour was  given  to  the  defendants,  and  no  objection  made 
in  regard  to  the  acceptance.     Held,  That  there  was  suf- 
ficient evidence  of  the  dishonour  to  make  the  defendants 
liable.     Irvin  v.  Crookshank,  2  Kerr  399. 

d— Presomption  of. 

An  action  by  the  payee  against  the  drawer  of  a  dis- 
honoured bill  of  exchange,  was  discontinued  on  terms  of 
the  acceptor  paying  the  costs,  and  placing  the  amount  of 
the  bill  to  the  payee's  credit  with  a  person  to  whom  he  was 
indebted ;  and  on  the  representation  of  the  acceptor  that, 
this  had  been  done,  the  bill  was  given  up  to  him.  In 
trover  against  the  acceptor  for  the  bill  (the  amount  not  hav- 
ing been  placed  to  the  payee's  credit,)  the  jury  were  direc- 
ted that  under  the  circumstances  they  might  presume  that 
the  payee  had  given  notice  of  dishonour  to  the  drawee,  and 
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that  the  plaintiff  was  entitled  to  damages  to  the  amount  of 
the  value  of  the  bill  at  the  time  of  the  conversion,  which 
was  the  amount  due  on  the  face  of  the  bill.  Held,  That 
this  direction  was  right.     McDonald  v.  Eveiitt,  8  Kerr  569. 

3— Sufllciency  of. 

A  bill  drawn  in  St.  John  was  dishonored  in  London, 
•on  the  16th  October,  the  plaintiff  not  then  being  the 
holder;  a  mail  left  Liverpool  for  St.  John  on  the  19th 
October,  by  which  the  plaintiff  could  not  have  given  notice 
of  dishonor,  but  notice  was  given  by  the  next  mail  on  the 
4th  November,  which  was  as  soon  as  the  defendant  was 
entitled  to  it.  Held,,  That  prima /cw^ie  the  notice  was  suf- 
ficient and  that  the  plaintiff  was  not  bound  to  shew  that 
he  had  received  due  notice  from  the  holder  of  the  bill  at 
ihe  time  of   the  dishonor.     Tarrat  v.   IVibnot,  1  AU.  358. 

4~By  i¥lioin. 

Notice  of  the  dishonor  by  the  cashier  of  a  bank  at 
which  a  note  has  been  left  by  the  holder  for  collection  is 
sufficient.     Girvan  v.  Pnce,  809  All  409. 

5 Where  a  note  endorsed  in  blank,  is  left  at  a  bank 

for  collection,  notice  of  dishonor  may  be  given  by  the  bank, 
though  it  has  no  interest  in  the  note.  Howard  v.  Godard, 
4  All  452. 

-6~!Votice  by  letter— Posting. 

Notice  of  dishonor  to  the  defendant  as  endorser  of  a 
promissory  note,  put  in  the  office  at  Saint  John,  and  directed 
as  follows  :  **  Mr.  D.  D.,  (the  defendant)  near  Blake's  mills, 
Nashwaak,"  is  not  sufficient,  without  proof  that  a  letter 
thus  directed  would  probably  reach  the  defendant  in  due 
<30urse  through  the  medium  of  the  post  office.  Robimon  v. 
Duff,  2  Kerr  206. 

"7 In  an  action  against  the  drawer  of  a  bill  of  ex- 
change, dated  at  Moncton — Held,  That  in  the  absence  of 
any  evidence  of  its  locality,  or  the  course  of  the  post  with 
regard  to  it,  the  mere  putting  the  letter  in  the  post  office 
at  Saint  John,  containing  a  notice  of  dishonour,  directed 
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to  the  defendant  at  Moneton,  did  tiot  tKfford  a  reasonable 
presmnption  that  the  letter  lironld  reach  its  destination. 
Balioeh  V.  Binney,  8  Kerr  440, 

Where  by  the  copy  of  a  notice  of  dishonor  taken  by  a 
copying  machine,  it  appeared  to  have  been  directed  at  the 
bottom  to  the  defendant.  Semble,  That  the  letter  pat  into 
the  post  office,  containing  the  notice,  will  be  presumed  to 
be  directed  on  the  outside  the  same  way.    Ibid. 

^—MlmtaM,e  lii  date  of  note* 

Notice  of  dishonor  to  the  endorser  of  a  promissory 
note  is  not  voided  by  a  mistake  in  the  description  of  the 
note,  E.  G.,  stating  it  as  a  note  datQd  Ist  January,  1841, 
whereas  it  was  dated  1st  January,  1840^  the  note  being 
otherwise  correctly  described,  and  there  being  no  other  note 
to  which  the  notice  could  have  applied,  Robinson  v.  Tay- 
lor, 2  Kerr  198. 


An  admission  by  the  defendant  that  he  had  received 
notice  of  dishonor,  in  the  absence  of  any  proof  that  it  was 
received  too  late,  or  any  objection  made  to  it,  is  evideoce 
of  its  sufficiency.     Read  v.  Kavanagh,  4  AU.  457. 

1^^— Place— Chang^e  ol  residence. 

Defendant  had  resided  and  carried  on  business  fpr 
several  years  at  a  place  called  Brandy  Point,  and  was  in 
the  habit  of  receiving  thi-ough  the  post  office,  letters  ad- 
dressed to  him  there.  Held,  That  a  notice  of  dishonor 
addressed  to  him  at  Brandy  Point  was  sufficient,  though  he 
had  changed  his  residence  about  that  time — the  plaintiff  net 
being  aware  of  such  change,  and  having  applied  for  infor- 
mation as  to  his  residence,  to  the  payee  of  the  note,  with 
whom  the  defendant  was  in  the  habit  of  transacting  bis 
basinesB  in  St.  John.  Z%&  Bank  of  New  Brtmswick  v.  Mil- 
lican,  4  AU.  264. 

It  — Serrlce   of  notice— Entry  in  deceased  Notary^s 
bool£— Residence  of  party— Presumption. 

Where  the  endorser  of  a  note  (the  defendant)   and 
15 
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several  of  bis  brothers  lived  veith  tbeir  mother,  and  the 
proof  of  service  of  notice  of  dishonor  was  an  entry  in  a  book 
by  a  deceased  clerk  of  a  notary » whose  business  it  was  to  serve 
notices  of  dishonor  and  to  make  entries  thereof  in  a  book,  and 
who  had  been  directed  to  serve  the  notice  at  the  residence  of 
the  defendant — "  served  on  brother  at  residence/'  Heldy  In 
the  absence  of  evidence  that  any  brother  of  the  defendant 
had  any  other  residence  than  at  their  mother's  house,  that 
it  was  a  fair  presumption  that  the  notice  had  been  served 
there,  and  that  the  Judge  was  warranted  in  leaving  it  to 
the  jury  to  find  whether  it  had  been  duly  served.  Cariby 
V.  Wright,  1  Pug.  191. 

19— Time—HralTer. 

Where  a  bill  drawn  on  persons  residing  in  Dublin,  Ire- 
land, was  protested  for  non-payment  on  the  3rd  November, 
1841,  notice  thereof  to  the  endorsers,  who  resided  at  St. 
John,  in  this  Province,  (where  the  bill  was  drawn)  on  the 
22nd  December  following,  was  held  not  to  be  in  due  time,  it 
appearing  the  mails  left  Great  Britain  for  this  Province  on 
the  4th  and  on  the  19th  November,  and  that  a  notice  sent 
by  the  mail  of  the  19th,  would  have  reached  St.  John 
about  the  4th  December.  Bank  of  Neic  Brunswick  v. 
Knowles,  2  Kerr  219. 

An  oflfer  to  give  promissory  notes  at  three  and  six 
months  for  the  amount  due  on  the  bill,  which  was  not  ac- 
cepted.     Heldy  To  be  no  waiver  of  the  laches.     Ibid. 

IS— Due  diliit^ence. 

The  defendant  had  a  house  in  Maugerville,  where  his 
family  lived,  and  where  he  resided  in  the  winter;  but 
during  the  rest  of  the  year — from  May  till  about  the  end  of 
December — ^he  carried  on  business  at  Indiantown,  and 
resided  at  the  house  of  B.,  where  his  notes  had  several  times 
been  presented  for  payment,  and  notices  of  dishonor  had 
been  left  for  him,  and  which  notes  he  had  paid.  In  January, 
1867,  a  clerk  in  the  bank,  who  had  formerly  delivered 
notices  at  the  same  place,  left  a  notice  of  dishonor  at  B.'s 
house,  addressed  to  the  defendant,  which  notice  he  never 
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received,  having  left  Indiantown  for  Maugerville  aboat  three 
weeks  before.  The  Judge  left  it  to  the  jury  whether  the 
-holder  of  the  note  had  used  due  diligence  to  ascertain  the 
defendant's  residence,  and  in  giving  the  notice  of  dishonor. 
Held,  per  Garter,  G.  J.,  Wilmot,  J.,  and  Ritchie,  J. — (N. 
Parker,  M.  B.,  and  B.  Parker,  J.,  diisentientibus)  that  the 
direction  was  right ;  and  that  when  reasonable  diligence 
has  been  used  to  discover  the  place  to  which  notice  should 
be  sent,  and  it  has  been  sent  accordingly,  it  proves  the 
averment  of  due  notice  in  the  declaration ;  but  that  if,  in 
consequence  of  the  holder  being  unable  to  discover  the 
endorser's  residence,  no  notice  of  dishonor  is  given,  the 
excuse  should  be  averred.  Per  N.  Parker,  M.  B., — ^that  the 
proper  question  for  the  jury  was,  whether  B/s  house  was 
the  defendant's  residence  at  the  time  the  notice  was  left  ; 
and  if  it  was  not,  that  the  verdict  should  have  been  for  the 
defendant,  thougn  the  plaintiff  had  used  due  diligence  to 
ascertain  his  residence.  Per  Parker,  J.,  that  as  B.'s  house 
was  neither  the  defendant's  residence  or  place  of  business 
at  the  time  the  notice  was  given,  or  the  place  designated 
by  him  on  the  note,  the  delivery  of  the  notice  there,  did 
not  prove  the  averment  of  notice  in  the  declaration.  Pat- 
terson V.  Tapley,  4  AU.  529. 

14 — DispeitsaUon  of  presentment— ISirideiice  of. 

The  payee  of  a  note,  endorsed  it  to  the  plaintiff  as  secu- 
rity for  a  debt :  on  the  day  the  note  came  due  (the  maker 
having  in  the  meantime  left  the  country)  the  plaintiff  went 
to  th(i  endorser  and  gave  him  the  note,  saying  he  supposed 
it  was  of  no  use  to  any  one,  the  endorser  handed  it  back  to 
the  plaintiff,  and  told  him  to  keep  it  for  the  present.  Held, 
That  this  was  evidence  of  a  dispensation  of  presentment 
by  the  endorser.     MoBters  v.  Stubbs,  4  AU.  468. 

l«l — Recovery  under  common  counts,  if  no  notice  of 
dishonor  ^iren. 


See  James  v.  McLean,  8  All.  164. 


)  I 


i^— IVIistake  in  name— Time  of  receiving  notice— Ad 
mission— Inference  for  jury* 

A  notice  of  dishonor  sent  through  the  post  ottice,  was 
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addressed  to  "  Edward  T.  Price."  The  defendant,  whose 
xiame  was  "  Edward  Priee/'  adndtted  the  reoeipt  of  the 
notice,  bnt  objected  to  pay  because  he  was  an  accommoda* 
tion  endorser.  Held^  That  the  jury  might  infer  that  he 
had  received  the  notice  in  due  time,  and  therefore  that  he 
was  liable,  notwithstanding  the  mistake  in  the  name. 
Girvan  v.  JVtce,  8  All.  409. 

Ifotice— Avermeiit  of. 

See  Pleading  I.,  72.  Bank  of  Nova  Scotia  v.  Esta- 
brooks. 

V. 

Defence. 
t— Fraud. 

Several  of  ii^e  creditors  of  the  defendant  entered  into  a 
composition  agreement  with  him,  whereby  they  engaged 
to  accept  payment  of  their  debts  at  certain  stated  periods^ 
and  among  the  rest,  the  plaintiff  agreed  to  grant  three 
years  for  the  payment  of  his  debt  Held,  That  the  plain- 
tiff could  not,  before  the  expiration  of  that  period  maintain 
an  action  on  a  promissory  note,  which  he  had  afterwards 
induced  the  defendant  to  give  him  for  the  amount  of  hie 
debt,  payable  by  annual  instalments,  but  that  such  note 
was  in  fraud  of  the  other  creditors.  WtUard  v.  KiUman,  1 
Kerr  106. 

9— Fraud— Question  for  Jury. 

If  in  an  action  against  the  maker  of  a  promissory  note, 
-the  defence  is  want  of  consideration,  and  that  the  note 
came  into  the  plaintiff*s  possession  by  fraud,  that  question 
should  be  left  to  the  jury.     Smith  v.  Fleming,  2  Han,  .147. 

a The  endorsee  of  a  bill  of  exchange,  accepted  by  the 

defendant, .  for  the .  accommodation  of  tb^  payee»  and  of 
v^hich  there  was  some  evidence  of  endorsement  overdue, 
having  received  propertjy  from  the  payees  foi;  the  purpose  of 
satisfying  this  bill  and  others,  admitted  that  he  had  suffi- 
<sient  property  In  his  hands  for  that  purpose^  and  promised 
the  defendant  to  destroy  the  bill.     Held,  That  there  was 
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eTid^nee  of  a  good  consideration  for  the  promise,  and  that 
the  Judge  was  right  in  leaving  it  to  the  jury  to  say  whether 
the  plaintift  had  not,  on  such  consideration,  renounced  his 
claim  against  the  defendant  on  the  bill.  WaUonY.  Porter, 
8  Kerr  187. 

4— Consideration. 

The  plaintiff  agreed  to  sell  the  defendant  all  his  right 
and  title  to  the  timber  giowing  on  a  tract  of  land,  which 
he  had  agreed  to  purchase  from  the  Grown,  and  for  which 
he  had  paid  the  principal  part  of  the  purcha^-e  money,  but 
had  not  obtained  a  grant.  The  defendant  cut  a  portion  of 
the  timber  for  which  the  plaintiff  paid  the  duties,  but  the 
Crown  prevented  the  defendant  from  cutting  the  remainder. 
Held,  In  an  action  on  a  promissory  note  given  by  the  de- 
fendant to  the  plaintiff  for  the  right  to  the  timber,  that 
there  was  not  such  an  entire  failure  of  consideration  as  to 
prevent  the  plaintiff  from  recovering.  Clark  v.  Ash,  8  Kerr 
211. 

ft Defendant  gave  the  plaintiff  a  promissory  note 

for  £150,  because  she  thought  a  deceased  brother  (whose 
brother  she  inherited)  would  have  left  the  plaintiff  as  much 
if  he  had  made  a  will :  a  verdict  for  the  plaintiff  for  £20 
was  set  aside,  though  there  was  evidence  that  the  deceased 
owed  the  plaintiff  about  that  amount,  this  debt  being  no 
part  of  the  consideration  of  the  uo^e.  Mc Carrol  v.  Rear- 
don,  4  All.  261. 

6 — Consideration— Assent  of  party. 

Wliere  the  plaintiffs,  wlio  were  an  Insurance  Company 
refused  payment  of  a  partial  loss  to  the  assured  in  a  marine 
policy,  in  consequence  of  the  claims  of  W.  P.  &  Co.,  to 
whom  the  amount  of  insurance  was  in  case  of  loss  made 
payable ;  but  consented  to  advance  the  amount,  upon  the 
assured  giving  their  promissory  note  endorsed  by  the  de- 
fendant for  the  sum,  which  was  to  be  paid  at  maturity  un- 
less they  procured  the  assent  of  W.  P.  &  Co.  to  their  re* 
taining  the  money;  which  assent  was  refused.  Held^ 
That  the  defendant  was  liable  on  the  note,  and  could  not 
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defend  himself  on  the  ground  ot  want  of  conBideration^  or 
that  the  plaintiflfs  were  not  justified  in  requiring  the  assent 
of  W.  P.  &  Co.  to  the  payment  of  the  money  for  which  the 
note  was  given.  New  Bi'uiuwick  Assurance  Company  v. 
Ansley,  2  Kerr  196. 

7 Defendant  gave  his  note  payable  at  a  future 

day,  to  the  plaintiff,  for  a  debt  duA  from  A.  to  the  plaintiff, 
A.  agreeing,  in  consideration  thereof,  to  convey  land  to  the 
defendant.  A.  afterwards  refused  to  convey  the  land. 
Held,  That  the  giving  time  for  the  payment  of  A's  debt 
was  a  good  consideration  lor  the  defendant's  promise,  and 
that  the  plaintiff's  knowledge  at  the  time  the  note  was 
given,  of  the  agreement  between  the  defendant  and  A.,  re- 
specting the  land,  did  not  affect  the  plaintiff's  right  to  re- 
cover on  the  note,  he  not  being  a  party  to  such  agreement. 
Mo  fat  V.  Duplissey,  1  Han.  21. 

8— Note  for  arrears  ol  rent— No  autliority  to  lease— Note 
▼old. 

The  Justices  of  York  were  empowered  by  Act  10  Vic. 
cap.  7,  to  lease  certain  lands  by  auction,  but  that  no  lease 
should  be  made  unless  the  rent  should  have  been  fixed  by 
the  Justices,  or  till  the  land  should  have  been  sold,  or 
offered  for  sale  at  auction.  The  right  of  the  Justices  was 
transferred  to  the  Corporation  of  Predericton,  who  agreed 
to  lease  the  land  to  A.,  but  no  lease  was  executed,  and  A. 
died,  owing  rent;  the  land  was  afterwards  advertised  at 
auction,  but  upon  the  sale,  the  defendant  agreed  to  take  a 
lease  on  the  same  terms  that  A.  held  the  land,  and  pay  the 
arrears  of  rent,  for  which  he  gave  his  note  to  the  plaintiff. 
Held,  That  they  had  no  authority  to  lease  the  land  except 
by  auction,  and  that  the  defendant  was  not  liable  on  the 
note.     City  of  Fredericton  v.  Lucas,  8  AIL  588. 

1^— €oinpostlion— Suspemston  of  aetlon— Fraud. 

Several  of  the  creditors  of  the  defendant  entered  into  a 
composition  agreement  with  him,  whereby  they  engaged  to 
accept  payment  of  their  debts  in  certain  stated  periods^  and 
among  the  rest  the  plaintiff  agreed  to  grant  three  years  for 
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the  payment  of  his  debt.  Held,  That  the  plaintiff  could 
not  before  the  expiration  of  that  period,  maintain  an  ac- 
tion on  a  promissory  note  which  he  had  afterwards  induced 
the  defendant  to  give  him  for  the  amount  of  his  debt,  pay- 
able by  anntuil  instalments;  but  that  such  note  was  in 
fraud  of  the  other  creditors.  Wiliard  v.  Killinan^  1  Kerr 
106. 

9a — CoMsideraUon—Compofiiitioii— Release. 

The  defendant  assigned  to  a  trustee  a  portion  of  his  an- 
nual income,  for  the  purpose  of  paying  his  creditors  a  com- 
position on  the  amount  of  their  respective  demands,  and 
they  covenanted  that  the  payment  of  the  composition 
should  operate  as  a  release  of  the  original  debts  compound- 
ed for  ;  C,  one  of  tbe  creditors,  refused  to  execute  the  com- 
position deed  until  the  defendant  gave  him  a  note  for  £200, 
which  he  did  without  the  knowledge  of  the  other  creditors, 
and  after  which  C.  signed  as  a  creditor  for  £728.  Held,  1. 
That  the  sum  stated  in  the  deed  must  be  taken  to  be 
the  whole  amount  of  G's  debt,  and  therefore  there  was 
prima  fa<de  no  consideration  for  the  note,  and  it  was  a 
proper  question  for  the  jury  whether  the  alleged  considera- 
tion was  real  or  not.  2.  That  the  note  was  a  fraud  upon 
the  other  creditors,  and  that  the  plaintiff  having  become 
endorsee  after  it  was  due  could  not  recover  on  it,  though  it 
would  not  affect  that  part  of  the  defendant's  income  which 
was  assigned  for  payment  of  his  debts.  McCalmont  v. 
BaiUie,  1  AU.  578. 

lO—Objectioii— Lateness  of  to  constderatloii. 

The  defendant  having  given  a  promissory  note  to  the 
plaintiff,  upon  which  the  defendant's  property  was  attached 
in  the  United  States,  gave  a  new  note  with  security,  in 
order  to  get  the  property  released.  Held,  That  it  was  too 
late  to  object  that  the  consideration  of  this  note  was  frau- 
dulent.    Tutile  V,  Smith,  8  Kerr  648. 

II— Note  over  dae— findorsement* 

Where  a  promissory  note  made  in  1886  at  Bangor  in 
the  United  States,  where  the  maker  and  payee  both  re- 
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sided,  payable  on  demanfl  (without  specifying  interest),  was 
endorsed  about  two  years  afterwards  by  the  payee  to  the 
p^intiff  at  Saint  John  in  this  Province,  in  payment  of  a 
debt,  And  it  appeared  that  the  amount  of  the  note  had  been 
paid  by  the  maker  to  the  payee  at  Bangor  a  few  days  after 
the  dat€|,  but  the  note  had  not  been  given  up  because  the 
payee  then  stated  it  was'lost  or  mislaid  ;  an  action  having 
been  brought  by  the  endorsee  against  the  maker,  in  which 
a  verdict  was  found  for' the  defendant ;  the  Court  refused  a 
new  trial.    Dmigan  v.  Small,  2  Kerr  891 

Semble,  A  note  payable  on  demand  is,  after  demand  of 
payment  and  refusal,  to  be  treated  as  over-due  ;  and  a  note 
whereof  payment  has  actually  been  made  when  demanded, 
cannot  stand  on  a  better  footing.     lb. 

tlons. 

In  an  action  commenced  in  the  autumn  of  1840  by  en- 
dorsee against  C,  the  maker  of  a  promissory  note  dated  in 
March,  1885,  and  payable  in  the  November  following,  no 
evidence  was  given  at  the  trial  by  the  plaintiff  of  the  time 
and  oirenmstances  of  the  transfer,  but  the  defendant  in 
order  to. shew  that  the  note  had  been  endorsed  over*due, 
se  as  to  let  in  evidence  of  the  endorser's  declarations,  pro  - 
duced  a  witness  who  stated  that  the  endorser  had  in  Au- 
gust, 1840,  shewed  him  a  note  made  by  0.  in  his  (the  en- 
dorser's) favour,  which  he  proposed  to  assign  to  him  in 
payment  of  a  debt ;  which  note  witness  believed  to  be  the 
same  as  that, now  .ip^auit,  Uiiougli  ite,  Aoald  AOt  distiactly 
identify  it ;  the  Judge  having  refused  to  admit  evidence  of 
the  endorser's  declarations,  and  a  verdict  being  found  for 
the  plaintiff,  the  Court  granted  a  new  trial  on  the  payment 
of  costs,  on  account  of  the  staleness  of  the  demand,  and 
the  strong  presumption  that  the  note  had  not  been  endorsed 
over-due.     Hammond  v.  Clarke,  2  Kerr  98. 

1  a— GIvtaiT  time  to  maker. 

The  plaintiff,  who  was  endorsee  of  certain  promissory 
notes  made  by  J.  &  H.  K.,  and  endorsed  by  the  defendants. 
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ivhioh  notoB  were  given  in  payment  of  a  bill  of  exchange 
dnwtx  on  persons  in  England,  in  the  plaintiff's  favour,  and 
endorsed  by  him  to  J.  &  H.  K«,  in  anticipation  of  saoh  bill 
coming  baek  protested,  entered  into  an  agreement  with  J^ 
&  H.  E.  to  hold  over  and  return  the  promissory  notes  to> 
them  in  case  they  took  up  the  bill,  with  damages  and  costs, 
when  it  came  back ;  the  bill  came  back  subsequent  to  the 
notes  falling  due,  and  the  plaintiff  was  compelled  to  pay 
the  amount  to  C.  the  then  holder,  J.  &  H.  E.  failing  to  per- 
form their  agreement.  Held^  That  the  agreement  amount- 
ed to  a  giving  of  time  to  the  makers,  and  that  the  endorsers 
VTBte  discharged.    BedeU  v.  Eaton,  2  Kerr  217. 

14~Settleineiit  of  IVote. 

In  an  action  on  a  promissory  note  for  £30,  made  by  J^ 
£.  to  defendant,  and  by  him  endorsed  to  the  plaintiff,  the 
defence  was  that  the  note  had  been  settled  between  the 
plaintiff  and  the  maker,  the  plaintiff  having  received  from 
him  a  new  promissory  note  for  £182,  in  which  the  £30  waa 
included ;  but  it  appearing  to  have  been  agreed  between 
the  parties  that  the  £30  was  to  stand — the  amount  when 
paid  to  be  endorsed  on  the  note :  the  Court  set  aside  a  ver- 
dict given  for  the  defendant,  and  granted  a  new  trial  on 
payment  of  costs.     Tkurgar  v.  Berry,  2  Kerr  314. 

1^1— Alteratton— IVegrotlabiUty. 

Where,  upon  a  purchase  of  goods  by  C.  from  A.,  C, 
agreed  to  give  a  promissory  note  for  the  amount,  endorsed 
by  B.,  and  a  note  was  accordingly  drawn  and  taken  to  B. 
who  endorsed  it ;  but  the  words  *'  or  order"  had  been  unin- 
tentionally omitted,  which  were  afterwards  inserted  by  A» 
without  B.'s  privity.  Held,  That  an  action  could  not  be 
maintained  by  A.  against  B.  upon  such  note.  Lawton  v» 
MiUidge,  2  Kerr  520. 

16— Identity. 

In  an  action  by  the  endorsee  of  a  promissory  note  against 
the  maker,  the  hand-writing  of  the  attesting  witness  to  the- 
maker's  sigpature,  together  with  the  hand-writing  of  tho 
endorser,  were  proved,  but  no  evidence  was  given  to  iden- 
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tify  the  defendant  with  the  person  named  in  th:;  note,  and 
the  Judge  at  the  trial,  for  want  of  such  evidence,  nou-suited 
the  plaintiff;  on  motion  for  a  new  trial — Held,  That  the 
evidence  given  at  the  trial  was  sufficient,  and  accordingly 
a  new  trial  was  granted.  McGuUoiigh  v.  Shields,  3  Kerr  891. 

17— Set  oflT— Appropriation. 

Where  the  maker  of  a  promissory  note  delivered  the 
payee  a  quantity  of  hay,  without  making  any  specific  ap- 
propriation of  the  amount  towards  the  paying  of  the  note, 
and  on  a  subsequent  demand  of  payment  claimed  no  deduc- 
tion on  account  of  the  hay.  Held,  In  action  on  the  note, 
that  the  value  of  the  hay  could  only  be  considered  as  a  set- 
off, and  that  the  plaintiff  was  entitled  to  costs,  though  the 
verdict  was  for  less  than  £5.    Barlow  v.  Clark,  3  Kerr  485. 

18— Payment^HU^c^ipt  of  rent. 

It  is  no  defence  to  an  action  on  a  promissory  note  that 
the  plaintiff  had  had  possession  of  land  belonging  to  the 
defendant,  given  as  security  for  the  note,  and  had  an  oppor- 
tunity of  receiving  therefrom  rent  more  than  sufficient  to 
pay  the  note  ;  unless  it  is  shewn  that  the  plaintiff  actually 
received  such  rent.     Sinwuds  v.  Travis,  2  Han.  14. 

19— Security  for  payment. 

The  defendant  placed  timber  in  the  plaintiff's  hands  as 
security  for  the  payment  of  a  promissory  note,  under  an 
agreemen!)  that  the  timber  was  not  to  be  sold  before  1st 
November  without  defendant's  consent,  but  after  that  day, 
the  plaintiff  to  be  at  liberty  to  sell,  after  giving  the  defend- 
ant fourteen  days'  notice  :  the  plaintiff  sold  the  the  timber 
after  the  1st  November,  but  without  giving  the  notice. 
Heldy  (Ritchie,  J.,  dabitante,)  That  though  the  defendant 
might  be  entitled  to  damages  in  an  action  of  trover,  or  on 
the  agreement  for  a  wrongful  sale  of  the  timber,  he  was 
not  entitled  to  credit  as  a  payment,  in  an  action  on  the 
note,  for  more  than  the  proceeds  of  the  sale,  though  that 
was  less  than  the  highest  market  value  of  the  timber. 
Kinnear  v.  Ferguson,  4  AU.  391. 
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94^  Ai»l»roi»rlatlon^PrlTf t7. 

It  is  no  defence  to  an  action  brought  by  the  plaintiff,  a 
merchant  in  Liverpool,  as  endorsee  of  a  bill  of  exchange 
drawn  by  the  defendant  on  one  J.  W,,  at  Liverpool,  and 
remitted  to  the  plaintiff  by  his  agent  at  Saint  John  in  pay- 
ing for  moneys  collected,  that  the  bill  was  drawn  against  a 
ship  and  cargo,  which  the  owners  had  consigned  to  the 
plaintiff  instead  of  sending  them  to  J.  W.,  the  defendant's 
agent,  as  had  been  originally  intended ;  the  plaintiff  not 
having  been  privy  to  the  arrangement,  and  having  in  fact 
applied  the  proceeds  of  the  ship  and  cargo  to  the  payment 
of  other  demands  which  he  had  against  the  owner.  Hatton 
V.  Wilmot,  2  Kerr  324. 

91  —  Improper  drawlnv  —  Forf^ery  of  slffnanure  —  £•- 
toppeL 

It  is  not  competent  for  the  endorser  of  a  note  to  set  up 
as  a  defence  to  an  action  upon  it,  that  the  signature  of  the 
maker  is  forged.    McLeod  v.  Carman^  1  Han.  692. 

99— Endorsement  by  one  of  Arm— Anthority— Frandn- 
lent  endorsement— Bona  llde  holder. 

In  an  action  by  a  bona  fide  holder  against  the  endorsers 
of  a  note,  it  is  no  defence  that  the  note  was  endorsed  by 
one  of  the  defendants  (a  firm)  fraudulently,  without  the 
authority  of  the  other  defendants,  and  for  matters  not  relat- 
ing to  the  business  of  the  partnership.     Ibid. 

Notice  of  such  fraudulent  endorsement  given  to  the 
bona  fide  holder  of  a  note  will  not  affect  his  right  to  recover, 
nor  will  it  affect  the  right  of  his  endorsee  though  the  last 
endorsement  was  made  after  the  note  was  due.    Ibid. 

98— HU^Iease,  before  maturity  of  note. 

The  holder  of  a  note  may  discbarge  the  endorser  by  a 
general  release  before  the  note  is  due,  and  such  release  will 
be  a  good  defence  to  an  action  by  a  subsequent  endorsee. 
McLeod  V.  Carman^  1  Han.  692. 

94— Statute  of  limitations* 

To  a  plea  of  the  statute  of  limitations  in  an  action  by 
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the  endorsee  against  the  maker  of  a  promissory  note,  the 
plaintifif  replied  that  when  the  cause  of  action  accrued  to  him 
he  was  beyond  seas,  and  that  he  exhibited  his  bill  within 
six  years  after  his  return.  Rejoinder,  that  at  the  time  the 
supposed  cause  of  action  accrued  to  the  plaintiff,  he  was 
not  beyond  seas.  Held,  That  the  action  accrued  to  the 
plaintiff  when  the  note  was  transferred  to  him,  and  this 
being  more  than  six  years  after  it  was  due,  his  absence  be- 
yond seas  was  immaterial.     Bradbury  v.  BaiUie,  1  AU.  690. 

V\  hen  the  statute  has  begun  to  run,  no  subsequent  en- 
dorsement to  a  person  whether  in  or  out  of  the  Province, 
will  stop  it.     Ibid. 

%5 To  an  action  on  a  promissory  note  payable  in 

four  instaknenta,  th«  defendanli  plaaded  that  he  did  not 
undertake  or  promise  within  six  years.  Replication — that 
the  several  causes  of  action,  and  each  and  pvery  of  them 
accrued  to  the  plaintiff  within  six  years,  etc.,  on  which  issue 
was  joined.  Held^  That  though  the  plea  might  be  bad  on 
demurrer,  the  proof  of  the  issue  was  on  the  plaintiff,  and 
the  cause  of  the  action  on  the  two  first  instalments  having 
accrued  more  than  six  years  before  the  action  was  brought* 
he  could  not  recover  them.  Montgomery  v.  McNair,  2 
AU.  81. 

^^ ^Xhe  plaintiff  sued  on  two  promissory  notes, 

made  by  the  defendants,  while  partners  in  trade  more  than 
six  years  before  the  commencement  of  the  action  ;  certain 
payments  having  been  made  within  six  years  by  one  part- 
ner after  the  dissolution  of  the  firm,  as  also  an  account  in 
writing  stated  and  signed  by  him,  ackDowled«j:iag  a  balance 
which  included  what  was  still  due  on  the  note.  Held,  Suf- 
ficient  to  entitle  ths  plaintiff  to  a  verdict  against  such  de- 
fendant, and  if  the  respective  payments  were  actually  made 
on  the  notes,  they  would  be  sufficient  to  take  the  case  out  of 
tiie  Statute  of  Limitations  against  both  defendants,  the  Act 
of  Assembly,  6  Wm.  IV.,  cap.  51,  having  expressly  left  the 
effect  of  payments  on  the  same  footin>(  that  they  were  be- 
fore the  passing  of  the  Act.    Sands  v.  Keator,  3  Kefr  829. 
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117— 9tatate  of  llHUtattonflb 

AssnmpBii  on  three  promisBory  notes ;  plea,  Statute  of 
Limitations.  The  notes,  -with  seyeral  others,  were  given 
for  land  sold  to  the  defendant  by  the  plaintiff  as  execntor 
of  6.,  whose  widow  was  entitled  to  the  interest  of  the  money 
for  which  the  land  was  sold.  The  defendant,  within  six 
years  before  action  brought,  paid  the  widow  £4  lOs.,  and 
directed  her  to  tell  the  plaintiff  to  endorse  it  oii  tfie  notes 
without  mentioning  any  particular  notes,  and  no  notes 
being  produced ;  no  endorsement  was  made  on  the  notes 
and  there  was  no  positive  evidence  that  the  other  notes  had 
been  paid ;  but  £4  10s.  was  the  annual  interest  due  on  the 
three  notes.  The  jury  having  found  that  the  payment  was 
made  on  the  three  notes — Held,  That  it  was  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations.  Vanwart 
V.  Roberts,  8  Kerr  672. 

9§— Joint  payees— Endorsement  by  one. 

A  promissory  note  made  to  G.  and  D.  jointly,  was  en- 
dorsed by  C.  alone  to  B.,  and  by  B.  to  A.  Held,  That  B. 
was  liable  as  endorser,  and  could  not  set  up  as  a  defence  to 
an  action  by  A.  that  D.  had  not  joined  in  the  endorse- 
ment.    Thurgar  v.  Clarke,  2  Kerr.  870. 

Semble,  That  A.  could  not  have  maintained  an  action 
against  the  maker  of  the  note  without  proving  that  G.  had 
authority  to  endorse.     Vnd. 


519— Extinffnistament  of  original  claim— Giving:  bill— 

Declaration  in  assumpsit  on  the  common  counts.  Plea, 
admitting  the  sum  of  dg526  12s.  4d.  to  htufe  been  due  to  the 
plaintiff,  averred  that  for  that  sum  the  defendant  at  Saint 
Andrews,  in  this  Province,  drew  bis  bill  of  excbange  on  one 
G.  M.,  payable  to  the  plaintiff,  which  was  delivered  to  plain- 
tiff, and  by  him  received  and  accepted  for  and  on  account 
of  the  sum  so  due.  Replication — ^that  after  the  bill  of  ez- 
ehange  was  so  received,  and  before  it  became  due  and  pay- 
able, the  plaintiff  sent  the  same  by  a  vessel,  of  which  the 
said  G.  M.  was  master,  addressed  to  the  plaintiff's  agent  in 
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the  West  Indies,  for  the  purpose  of  being  presented  on  the 
said  vessers  arrival,  but  that  the  vessel  foundered  at  sea  on 
the  passage  out,  whereby  the  said  C.  M.,  the  drawee,  per- 
ished, and  the  bill  was  destroyed  and  lost,  and  the  plaintiff 
was  unable  to  present  the  same,  and  the  same  remains 
wholly  unpaid.  Special  demurrer,  assigning  for  causes 
that  the  plaintiff's  remedy  for  the  original  debt  was  lost  by 
his  taking  the  bill  of  exchange,  and  was  not  restored  by  the 
destruction  and  consequent  non-payment  of  the  bill,  as  set 
out  in  the  replication ;  that  the  facts  stated  in  the  replica- 
tion were  immaterial ;  that  after  the  receipt  of  the  bill  the 
liability  for  the  original  debt  was  only  a  secondary  liabilityt 
and  the  plaintiff's  primary  remedy  was  against  the  personal 
representative  of  the  drawee,  and  that  the  remedy,  if  any, 
was  in  equity  only.  Held,  That  the  replication  was  not 
defective  for  any  of  the  causes  assigned,  but  afforded  a  suf- 
ficient answer  to  the  plea.  Boyd  v.  McLauchlan,  1  Kerr 
210. 

SO Plaintiff  having  an  account  against  defendant 

and  W.  E.,  settled  it  by  taking  W.  K.*s  notes,  payable  at 
future  days  in  favor  of  plaintiff  and  his  partner,  and  gave 
a  receipt  at  the  foot  of  the  account,  stating  that  he  had 
received  payment  by  the  notes  (describing  them.)  Held, 
That  the  original  debt  was  extinguished  by  the  notes. 
Tliompson  v.  Keith,  6  All.  88. 

31— Satisfaction  of  debt— Taking  bill. 

Taking  a  bill  of  exchange  is  not  per  se,  a  satisfaction  of 
the  debt,  but  operates  only  as  a  suspension  of  the  plaintiff's 
right  to  recover  on  the  consideration  of  the  bill,  until  he  has 
done  all  that  is  necessary  to  procure  satisfaction  by  means 
of  the  bill.     Emerson  v.  Gardiner,  1  AU.  461. 

8tl  —  fixtinguistament  of  debt  —  Siipiinir  composition 
deed. 

The  holder  of  a  note,  signing  a  composition  deed,  by 
which  he  agreed  to  receive  a  certain  dividend  in  full  dis- 
charge of  his  claim  against  the  maker,  extinguishes  the 
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elaim  on  the  note,  and  he  cannot  maintain  any  action 
thereon  against  the  endorser.  Tkurgar  v.  Travis,  2  AU.  272. 

S3— No  legal  interest. 

D.  agreed  to  purchase  a  vessel  from  the  defendant,  and 
to  pay  by  relieving  him  of  outstanding  liabilities,  or  in  ap- 
proved payments  on  the  transfer  of  the  ship  ;  in  order  to 
carry  out  this  contract,  D.  obtained  outstanding  notes  of 
the  defendant's,  by  giving  bis  own  notes  endorsed  by  W.  in 
the  place  of  them,  which  notes  he  transferred  to  the  plain- 
tiff over-due,  telling  the  plaintiff  at  the  time  that  he  had 
no  interest  in  them,  and  that  they  belonged  to  W.  The 
defendant  never  transferred  the  vessel.  Held,  That  the 
jury  were  properly  directed  that  W.  never  had  possession 
of  the  notes,  had  no  legal  interest  in  them,  and  that  the 
defendant  was  legally  liable  on  the  notes,  notwithstanding 
the  agreement  about  the  vessel  might  have  been  broken  by 
D.    Raymond  v.  Wibnot,  2  All.  80. 

34— IJsiiry. 

A  promissory  note  of  £200,  ma^e  by  the  defendant  to 
one  W.  L.,  and  endorsed  to  the  plaintiff,  which  was  affected 
by  usury,  was  discounted  at  the  Commercial  Bank,  and  pay- 
ment thereof  when  due  demanded  by  the  bank.  The  makers 
paid  the  bank  j£25,  and  the  plaintiff  the  remaining  £176  ; 
whereupon  a  new  promissory  note  was  given  with  the  same 
parties  as  before  for  £175,  on  which  the  present  action  was 
brought.  The  £200  note  was  given  up.  Held,  That  it  was 
open  to  the  jury  to  consider  the  note  for  £176  as  a  new 
security  not  affected  by  the  usury  in  the  previous  note  ; 
and  they  having  found  for  the  plain  tiff,  the  Court  refused 
to  disturb  the  verdict.     Davis  v.  Chubb,  2  Kerr  895. 

^^- In  an  action  by  the  endorsee  against  the  maker 

of  a  promissory  note,  there  was  positive  and  uncontradicted 
evidence  of  usury ;  but  a  verdict  was  nevertheless  given  for 
the  plaintiff :  the  Court  set  aside  the  verdict,  and  granted 
a  new  trial  on  payment  of  costs.  Davis  v.  Leavitt,  2 
Kerr  897. 


•248  BILLS  AND  PROmBSORY  NOTES. 

•86 The  defendant  joined  •wiirh  one  H.  in  a  promis- 

flory  note  to  plaintiff  for  the  priee  of  goods  sold  to  H.  When 
the  note  became  due,  the  defendant  being  called  on  for 
payment,  gave  anew  note  to  the  plaintiff,  which  was  tainted 
with  usury,  and  the  old  note  was  thereupon  given  up.  Held, 
That  the  plaintiff  failing  on  the  second  note  oij  the  ground 
of  usury,  could  not  recover  on  the  first  note  which  had  been 
«o  given  up  to  the  defendant.  The  usury  being  clearly 
proved,  the  Court  set  aside  a  verdict  given  for  the  plaintiff 
•on  the  second  note,  and  granted  a  new  trial  on  payment  of 
oosts.     Turner  v.  Oilbert,  2  Kerr  464. 

ST An  agreement  to  discount  a  note  on  condition 

that  the  borrower  would  take  part  of  the  amount  in  bills  of 
exchange,  at  a  premium  higher  than  the  cash  rate,  is 
prima  facie  uBXnioMB;  but  that  alone  will  not  amount  to 
usury  if  the  excess  of  premium  can  be  ascribed  to  any  real 
•contingency,  or  was  taken  as  a  fair  equivalent  for  any  risk 
incurred  by  the  lender.  Bank  of  British  North  America 
V.  Fisher,  2  AU.  1. 

39 Defendant  endorsed  a  note  for  the  accommo- 
dation of  S.,  who  gave  it  to  B.  to  raise  money  on  it :  B. 
Applied  to  the  plaintiff  who  discounted  the  note,  deducting 
more  than  the  legal  interest.  Held,  That  it  was  a  loan  by 
the  plaintiff,  and  not  a  purchase  of  the  note,  and  therefore 
the  transaction  was  usurious.    Peters  v.  Irish,  4  AU.  826. 

39 In  an  action  by  the  endorsee  against  the  en- 
dorser of  an  accommodation  note,  to  which  the  defence 
was,  that  the  plaintiff  in  discounting  the  note  had  taken 
usurious  interest,  the  maker  of  the  note  proved  ihat  he 
^ave  to  B.,  a  broker,  to  get  it  discounted.  B.  could  not 
identify  the  note  as  the  one  discounted  for  him  by  the 
plaintiff,  but  said  if  it  was  so,  the  transaction  was  usurious. 
A  verdict  having  been  found  for  the  defendant,  a  new  trial 
was  refused — there  being  no  evidence  of  any  other  note  be- 
tween the  parties,  and  the  plaintiff  failing  to  shew  that  he 
■had  not  obtained  it  from  B.  Hastings  v.  Hennigar,  4  AU. 
567. 
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40 The  defendant  made  a  note  in  fayonr  of  the 

plaintiff,  which  he  endorsed  in  blank,  and  delivered  to  the 
defendant,  who  transferred  it  to  N.,  to  whom  the  plaintiff 
was  obliged  to  pay  the  amount.  Held^  That  the  plaintiff 
could  recover  on  the  note  as  payee,  though  there  was  usury 
in  the  transaction  between  the  defendant  and  N.,  the  plain- 
tiff being  no  party  to  that,  and  there  being  no  usury  in  the 
inception  of  the  note.  Lawrence  v.  Hammond^  4  All,  618. 
See  Act  of  Assembly  22  Vic.  cap.  21,  modifying  laws  re- 
lating to  usury,  limiting  interest  to  6  per  cent.,  but  con- 
tracts for  more  not  void  as  to  principal  and  legal  interest. 

VI. 

MiSOBIiLANBOUB. 

SemhUy  That  the  acceptor  of  a  protested  bill  of  exchange, 
drawn  in  this  country  and  accepted  payable  in  England,  is 
not  liable  to  10  per  cent,  damages  under  Bev.  Stat.  cap. 
116,  in  an  action  brought  here.  See  Morriion  v.  Spurr, 
8  AU.  288. 

S— Evidence  —Declarations  of  principal. 

In  an  action  against  one  of  the  makers  of  a  joint  and 
several  promissory  note,  signed  by  him  as  surety  for  the 
other  maker,  declarations  of  the  latter  made  subsequent  to 
giving  the  note  are  not  evidence  against  the  defendant. 
Palmer  v  Wilson,  8  All.  448. 

S—Notefor  Uqnors. 

In  an  action  on  a  note  for  the  price  of  liquors  sold,  the 
plaintiff  need  not  prove  that  he  had  license  to  sell.  McAidey 
v..  Lawlor,  4  All.  600. 

4  —Eavities— Holder  —Payee. 

If  a  promissory  note  is  endorsed  over  as  a  security  for 
advances  only,  the  holder  is  subject  to  the  same  equities  as 
the  payee.     Estabrooks  v.  McKenzie,  C.  Ms.  69. 

A Check,  if  treated  as  an  inland  bill  of  exchange, 

the  initialing  by  party's  cashier  does  not  amount  to  an  ac- 
ceptance.   See  Check  2. 
16 
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6— Forgery  relief  on  as  defence— Consideration  not 
required  to  be  proved. 

In  an  action  on  a  promissory  note  for  £700  the  defence 
was  that  the  defendant's  signature  was  forged  for  the  plain- 
tiff, and  in  order  to  establish  this,  evidence  was  given 
{inter  alia)  of  a  legacy  of  £5000,  payable  by  the  defend- 
ant to  the  plaintiff's  wife,  which  legacy  had  been  paid  inde- 
pendently of  the  note.  The  defendant's  counsel  relied  up- 
on the  absence  of  evidence  of  any  other  transaction  between 
the  parties  out  of  which  the  note  could  have  arisen,  and 
therefore  the  apparent  want  of  consideration,  as  an  ingre- 
dient to  establish  the  forgery.  The  Judge  left  the  question 
of  forgery  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 
Held,  That  as  the  defendant  had  put  his  defence  on  the 
ground  of  forgery,  the  plaintiff  was  not  called  upon  to 
prove  the  consideration,  nor  was  the  Judge  to  leave  to  the 
jury  whether  he  had  given  any  consideration  for  the  note. 
(See  Harvey  v.  Towers^  6  Exch,  656.)  Mathiavet  v.  Roaclu 
Mich.  T.  1833. 

Y-^AIteration  of  note— Evidence  when  made. 

A  joint  note  made  by  two  persons  appeared  on  its  face 
to  have  been  altered  in  the  date.  The  note  was  delivered 
to  the  plaintiff  by  an  agent  of  one  of  the  makers  (defend- 
ants) in  its  altered  state ;  the  other  defendant  was  called 
as  a  witness,  and  stated  that  he  could  not  write,  or  read 
writing  beyond  his  own  name,  and  could  not  say  that  the 
note  had  been  altered  since  he  signed  it.  Heldf  Sufficient 
for  the  jury  to  infer  that  the  alteration  was  made  before 
the  note  was  signed.     Street  v.  Walsh,  5  AIL  348. 

9  -Interest  recoverable  from  ivhen. 

A  promissory  note  dated  thu  24th  August,  1857,  pay- 
able with  interest  '^  from  first  August  last,*'  bears  interest 
from  the  first  August,  1856.  Calhoun  v.  CoUpitts,  5  AU. 
882. 

9— Partnership— Tariance— Proof. 

In  an  action  against  A.  and  B.  carrying  on  business  in 
partnership  together  with  C,  under  the  style  of  A.  &  Co., 
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<m  a  promissory  note  signed  by  A.  in  the  name  of  the  firm, 
the  declaration  alleged  thai  the  note  was  made  by  A.  and 
B.  under  the  style  and  firm  of  A.  &  Co. ;  held  no  variance. 
The  non-joinder  of  C.  conld  only  be  taken  advantage  of  by 
plea  in  abatement.    HeUy  v.  BaUoch,  2  Kerr  699. 

10 In  an  action  by  the  payees  against  the  maker 

of  a  promissory  note  payable  to  A.  B.  C.  and  D.,  the  de- 
claration alleged  that  the  defendant  promised  to  pay  the 
plaintiffs  by  the  name,  style  and  firm  of  A.  B.  G.  and  D. 
Held,  That  it  was  not  necessary  to  prove  that  the  plaintiffs 
were  partners,  and  that  the  words  **  name,  style  and  firm  '* 
might  have  been  struck  out  of  the  declaration.  Alien  v. 
McNaughUm,  4  AU.  284. 

11— Averment— Proof— Special  count— HU^covery  nnder 
common  connt. 

If  the  holder  of  a  bill  of  exchange  relies  upon  there 
being  no  funds  in  the  hands  of  the  drawee,  as  an  excuse 
for  not  presenting  the  bill  and  giving?  notice  of  dishonour, 
that  fact  should  be  stated  in  the  declaration  :  and  if  pre- 
sentment and  notice  are  averred,  they  must  be  proved  to 
enable  the  plaintiff  to  recover  on  the  special  count.  If  a 
bill  of  exchange  is  drawn  for  the  balance  of  an  account 
acknowledged  to  be  due  to  the  plaintiff  from  the  drawer 
who  has  no  funds  in  the  drawee's  hands,  the  plaintiff  may 
recover  the  amount  upon  the  count  on  the  account  stated, 
if,  in  consequence  of  not  alleging  the  excuse  for  present- 
ment and  notice,  he  is  unable  to  recover  upon  the  special 
count.     Emerson  v.  Oardner,  1  AU.  451. 

19— Payable  at  particular  place— Common  Counts. 

In  an  action  by  the  payee  against  the  maker,  a  pro- 
missory note  is  admissible  in  evidence  under  the  common 
money  counts,  although  it  is  in  the  body  of  it  made  pay- 
able at  a  particular  place ;  the  right  uf  recovery,  however, 
is  suspended  until  presentment  be  made  at  the  place,  on  or 
after  the  time  of  payment.    Merritt  v.  Woods,  Ber.  261. 

iS—Partlculars  referring  to  note— Evidence. 

Where  the  declaratioa  contained  a  count  by  the  plain- 
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tiff,  as  endorsee  of  a  note  drawn  by  D.  B.  in  favour  of  the 
defendant,  and  by  him  endorsed  to  the  plaintiff ;  with  the 
common  money  counts ;  and  a  bill  of  particulars  had  been 
delivered  stating  that  the  action  was  brought  to  recover  the 
amount  of  the  note.  Held,  That  the  plaintiff  failing  in 
proof  on  the  count  for  the  note,  was  not  entitled  to  give 
evidence  under  the  common  counts  of  an  admission  by  the 
defendant  that  he  had  received  funds  from  D.  B.  for  the 
purpose  of  paying  the  note,  and  had  afterwards  promised 
to  pay  it.     Ta/pley  v.  McHem-y,  2  Kerr  57. 

14— Oefect  supplied  by  Particulars. 

The  omission  in  a  notice  of  set-off  to  state  that  a  pro- 
missory note,  which  is  otherwise  sufficiently  described,  had 
been  endorsed  to  the  defendant,  is  not  material,  where  the 
defect  is  supplied  by  the  particulars,  and  the  plaintiff  has 
not  been  misled.    Bughee  v.  McDonald^  2  Kerr  61. 

1ft— Evidence  under  Common  Counts. 

See  Assumpsit.     See  also  Supra  12. 

16— Contribution— liiability  for— Satisfaction. 

See  Consideration  8. 

lY— Tariance— Copy  of  Snnunons  and  BTote— Summary 
process— Tariance  in— Cannot  be  talien  advan- 
tage of  on  trial  if  note  corresponds  ivith  oriipinai 
urliich  is  Ihe  record. 

See  Steadman  v.  Hohtead,  8  Kerr  855. 

18— Usury,  SIS  Vic.  cap.  Sil— HU^covery  of  interest— No- 
tice of  Set-olF— Recovery  under. 

The  consideration  of  a  note  given  for  a  balance  found 
to  be  due  on  settlement,  where  nothing  would  have  been 
owing  had  lawful  interest  been  only  charged,  wholly  failed, 
and  defendant  is  entitled  to  recover  under  notice  of  set-off 
everything  paid  above  six  per  cent.     Peters  v.  Hortotiy  2 

Pug.  176. 

19— Judicial  notice— Foreii^n  country. 

The  Court  will  not  take  judicial  notice  that  a  note  pay- 
able in  Boston  is  payable  in  the  United  States.  Cmhing 
V.  Oordon,  6  AU.  524. 
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Meceteary  avemieiit  of  presentHteBt|ln  wkttUkmviu 

See  Affidavit — same  case. 

Awwr4  aii4  satlsfactioii— l¥lietfier  bill  or  note  taken 
as  snch ;  a  question  for  Jury* 

See  Evidence  XII.     Dunn  v.  Fred.  Boom  Co. 

liaciies  in  i^resentins  draft<-€re4itor  mailing  4eM  ills 
own  thereby. 

See  Evidence  XII.    lb. 
Payment  of  note  to  one  administrator. 

See  Executors,  &c.,  7.     Trv/enum  v.  Dixon. 

Cheelcs. 

See  Check. 
l¥ant  ot  eonsideration— Tliird  person. 

See  Agreement  10. 

£amed  premium— Agreement  as  to  payment— Non- 
maturity  of  note. 

See  Insurance  42. 

BOARD  OF  WRAM/WM. 

Regulations— Mot  imposing  penalty— Omission  not  in- 
validating. 

See  Criminal  Law  19. 

BOARDIHTG  HOUSE  KEEPER. 
1 — Lien. 

A  boarding  house  keeper  has  no  lien  on  the  goods  of  a 
person  occupying  rooms  in  his  house  under  an  agreement, 
for  non-payment  of  his  bill.  Light  v.  Ahel^  Trin.  T.  1865. 
9— Character  of  keeping  left  to  Jury— Pleading. 

In  replevin  the  defendant  pleaded  that  she  kept  a  public 
boarding  and  lodging  house,  with  rooms,  etc.,  for  the  recep- 
tion, public  entertainment,  boarding  and  lodging  of  all 
guests,  boarders,  etc.,  who  might  come  to  her  house  willing- 
to  pay  an  adequate  price ;  that  the  plaintiff  was  accepted  as 
a  guest  and  boarder  in  the  house  for  certain  reasonable 
reward,  and  as  such  guest  brought  the  goods  and  chattels 
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to  the  defendant's  house,  and  that  she  kept  and  detained 
them  for  a  lien  thereon,  to  insure  payment  of  an  account 
due  to  her  for  lodging  and  entertainment  provided  for  the 
plaintiff.  Beplication — de  injuria.  Held,  That  the  replica- 
tion did  not  admit  that  defendant  was  an  inn-keeper,  that 
on  the  issue  raised,  it  was  properly  left  to  the  jury  to  find 
whether  the  defendant  was  an  inn-keeper  or  a  lodging  house 
keeper,  and  whether  the  plaintiff  was  received  at  her  house 
as  a  traveller,  or  transient  boarder,  or  as  a  boarder  under 
a  special  agreement.    Light  v.  Abel,  6  AU.  400. 

Bodily  hannu 

See  Criminal  Law. 

BOOM  COMPANY. 

Ponrer  to  erect  booms— BTavififatloii—Obstmctioii  of. 

The  Southwest  Boom  Company  was  incorporated  by  17 
Vic.  cap.  10,  (Acts  of  New  Brunswick,)  for  the  purpose  of 
erecting  booms,  &c.,  and  of  picking  up,  securing,  and  raft- 
ing timber  and  lumber  floating  down  the  Miramichi  Biver. 
By  the  fourth  section  of  the  Act,  it  is  enacted  thac ''  the 
boom  or  booms  shall  be  so  constructed  as  to  admit  the  pas- 
sage of  rafts  and  boats,  and  to  preserve  the  navigation  of 
the  river."  The  Act  17  Vic.  cap.  10,  was  continued  in  force 
by  36  Vic.  cap.  44,  (Acts  of  New  Brunswick,)  and  further 
powers  were  given  the  company  by  87  Vic.  cap.  107.  At 
the  place  where  the  company  erected  its  boom,  the  rivei 
was  about  one-third  of  a  mile  in  width,  and  of  this  the 
company  appropriated  about  fifteen  hundred  feet  for  their 
boom,  leaving  a  space  of  from  one  hundred  to  one  hundred 
and  fifty  feet  on  the  northern  side  of  the  river  for  the  pas- 
sage of  rafts  and  boats.  It  does  not  appear  that  the  river 
was  ever  obstructed  prior  to  1874,  but  in  the  spring  of  that 
•  year,  in  consequence  of  an  unusually  large  quantity  of 
lumber  being  in  the  river,  and  an  extraordinary  and  sud- 
den rise  of  water,  the  whole  river  at  and  for  a  considerable 
distance  above  the  boom  became  so  blocked  up  with  the 
lumber  brought  down  bj  the  freshet,  that  it  was  impossible 
for  any  thing  to  get  through,  and  the  whole  navigation  of 
the  river  was  for  a  time  entirely  closed.    In  consequence  of 
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is,  the  plamtiff  was  prevented  from  getting  his  lumber 
to  market  until  late  in  the  summer,  and  from  fulfilling  a  con- 
tract to  deliver  deals  at  Chatham,  and  consequently  sustained 
damage.    The  company  contracted  with  one  B.  to  pick  up 
the  lumber  coming  down  the  river  and  put  it  into  the  boorn^ 
and  the  latter,  for  the  purpose  of  facilitating  his  work» 
erected  what  was  called  a  swing-boom,  by  which  the  whole 
open  space  between  the  company's  boom  and  the  northern 
shore  was  completely  closed  during  the  principal  part  of 
the  time.     On  the  trial,  the  jury  were  directed  that  if  they 
came  to  the  conclusion  that  the  Boom  Company  had  con* 
structed  their  booms  in  the  manner  required  by  the  Act, 
and  had  left  a  sufficient  space  open,  and  the  jam  of  lumber 
which  obstructed  the  river  was  the  result  of  inevitable  acci- 
dent, and  of  some  cause  which  the  company  could  not  con* 
trol,  viz.,  The  sudden  and  unusual  freshet  which  forced  the 
principal  drives  down  the  river  sooner  than  in  ordinary 
seasons,  and  in  such  unusually  large  quantities,  that  they 
could  not  be  controlled  by  ordinary  means — then  the  plain- 
tiff could  not  recover.    Regarding  the  swing-boom  erected 
by  B.,  the  jury  were  directed  that  the  company  was  liable 
for  the  effect  of  it.     The  jury  found  for  the  plaintiff.     Held, 
that  the  Acts  35  Vic.  cap.  44,  and  87  Vic.  cap.  107,  are  not 
ultra  vires,  that  the  right  to  authorize  the  erection  of  booms 
for  securing  lumber  in  the  rivers  of  this  Province  belongs  to 
the  Local  Legislature ;  and  that  the  words  **  navigation" 
and  *'  shipping"  in  the  91st  section  of  *'  The  British  North 
America  Act"  are  used  in  the  sense  in  which  they  are  used 
in  the  several  Acts  of  the  Imperial  Parliament,  relating  to 
navigation  and  shipping,  and  in  the  Act  of  the  Parliament 
of  Canada,  SI  Vic.  cap.  68,  viz.,  as  giving  the  right  to  pre- 
scribe rules  and  regulations  for  vessels  navigating  the 
waters  of  the  Dominion.    Held,  (by  Allen,  C.  J.,  Wetmore 
and  Duff,  J.  J.,)  That  the  direction  in  regard  to  the  boom 
erected  by  B.  was  correct,  and  that  there  was  evidence  on 
which  the  Jury  could  properly  find  the  company  liable  for 
the  obstruction  thereby  occasioned.    Held,  (by  Allen,  C.  J., 
Weldon,  Fisher,  and  Duff,  J.  J.,)  That  the  company  were 
bound  to  protect  the  navigation  of  the  river  against  the 
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effeeis  of  all  ordinary  floods  and  freshets  that  might  be  ex- 
peeted  in  that  part  of  the  oonntry,  but  not  against  extraor- 
dinary and  unforeseen  floods  and  freshets,  and  that  they 
were  not  liable  for  an  obstruction  to  the  navigation  caused 
by  the  vi$  major,  and  not  through  their  own  negligence  and 
improper  conduct.  Held,  (by  Wetmore,  J.,)  That  the  Act 
of  Incorporation  should  be  construed  as  a  contract  on  the 
part  of  the  company,  and  that  by  this  they  had  undertaken 
to  preserve  the  navigation  of  the  river,  which  they  were 
bound  to  do  at  all  hazards,  and  that  they  could  not  be  ex- 
cused  on  account  of  the  vis  major.  Held,  (by  Weldon  and 
Fisher,  J.  J.,)  That  the  finding  of  the  jury  was  against  the 
weight  of  evidence,  and  that  there  should  be  a  new  trial  on 
payment  of  costs.  McMillan  v.  Southwest  Boom  Co.,  1  P« 
db  B.  716. 

BOOMAGE. 
lilaMlity  to  Payment  oft 

Tbe  Act  10  Vic.  cap.  72,  authorized  The  South  Bay 
Boom  Company,  to  erect  booms  and  piers  between  certain 
points  on  the  Biver  St.  John,  for  securing  timber,  logs,  etc., 
and  the  15th  sect,  authorized  them  to  receive  certain  boom- 
age  on  all  timber,  logs,  etc.,  which  should  be  ''  carried  or 
received,  or  which  should  enter  into  or  within  said  piers  or  ^ 
booms."  Held,  That  the  owner  of  a  saw  mill  at  the  mouth 
of  a  stream  within  the  bounds  of  the  boom,  and  whose  free 
access  to  the  Biver  St.  John  was  partially  obstructed 
thereby,  bad  no  common  law  right  as  a  reparian  proprietor, 
to  pass  logs  through  the  boom  to  his  mill,  without  pay- 
ment of  boomage ;  and  that  as  he  came  within  the  words 
of  the  Act,  there  was  no  implied  exemption  from  the  charge 
imposed  by  thri  15th  sec.  of  the  Act.  South  Bay  Boom  Co. 
V.  JeweU,  5  All.  267. 
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A.  Limit  Bond. 
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C»  Bbplbvim  Bond. 

D.  Adminibtration  Bond. 

E.  Arbitration  Bond. 
-F.  Shbripf's  Bond. 
O.  Miscellaneous. 

A.  LmiT  Bond. 
1— lilmit  Bond— Defence— Action  by  SherilT. 

In  an  action  of  debt  brought  by  a  l^eriff  upon  a  limit 
bond  under  10  and  11  Geo.  lY.  cap.  80,  it  is  a  good  defence 
to  shew  that  the  Sheriff  had  received  the  defendant  again 
into  close  custody  either  on  being  rendered  by  his  bail  or 
by  such  defendant  rendering  himself  in  discharge  of  his 
bail,  but  non-dainnifacatus  is  not  a  good  plea  except  only 
where  the  bond  is  merely  to  indemnify.  Campbell  v.  Henan 
et  al  Ber.  72. 

9— Assignee  of. 

In  an  action  by  the  assignee  of  a  bond  for  the  gaol 
limits,  it  is  a  fatal  objection,  even  on  motion  for  arrest  of 
judgment  after  verdict,  that  it  does  not  appear  on  the  re- 
cord that  the  assignee  was  the  plaintiff  in  the  suit  on  which 
the  bond  was  laken,  there  being  nothing  to  render  proof  of 
that  fact  necessary  on  the  trial  of  the  issue.  Semble,  The 
declaration  should  state  the  writ  on  which  the  defendant 
is  in  custody  when  the  limit  bond  is  taken.  Cameron  v. 
Beardsley,  2  Kerr  698. 

S — Damages— Assessment. 

In  an  action  on  a  limit  bond,  the  damages  may  be  as. 
sessed  by  the  jury  ;  and  the  proper  rule  of  damages  when 
the  bond  has  been  taken  from  a  person  in  custody  under 
execution  is  the  amount  of  such  execution.  McKenzie  v. 
Marsh,  2  Kerr  629. 

{See  Nos.  10,  15.) 

4— Umits  of  Gaol— Prisoner  going  beyond. 

The  Act  6  Wm.  lY.  cap.  41,  authorized  the  Justices  of 
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the  Peace  in  the  several  countieB  to  designate  certain  gaol 
limits,  not  to  be  less  than  40  rods  nor  to  exceed  160  rods 
from  any  gaol :  the  Justices  of  G.  made  an  order  that  the 
gaol  limits  of  that  county  should  extend  to  160  rods  from 
the  gaol,  and  that  the  sheriff  should  cause  the  same  to  be 
defined  and  designated  by  erecting  posts  at  the  extremi- 
ties. In  pursuance  of  this  order  the  sheriff  marked  out 
limits  in  1837,  which  had  been  since  acted  upon.  Held, 
That  a  limit  bond  taken  in  reference  thereto,  was  not  for. 
feited,  though  the  posts  erected  were  afterwards  found  to 
be  174  rods  distant  from  the  gaol,  and  the  prisoner  had 
gone  beyond  the  160  rods,  but  not  beyond  the  posts — ^it  not 
appearing  that  he  was  aware  of  the  excess.  Boyd  v.  Km^ 
nedy,  1  AU.  624.      . 

Persons  entering  into  a  limit  bond  are  not  required  to 
make  a  measurement  to  ascertain  that  the  limits  marked 
out  by  the  Justices  are  in  due  conformity  to  the  law.    Ibid, 

9— Payment  of  Sherili^s  fee  apon— Taidn^. 

Payment  of  Sheriff's  fee  is  necessary  to  the  completion 
of  limit  bond,  and  the  Sheriff  is  not  bound  to  discharge  de- 
fendant from  gaol  and  give  him  the  benefit  of  the  limits 
without  such  fee  being  paid.  See  Caldwell  v.  Winslow,  2 
All  203. 

6— Validity  of— more  than  double  amount— Non  est  fac- 
tum* 

A  limit  bond  taken  under  the  Act  6  Wm.  lY.  cap.  41^ 
for  more  than  double  the  sum  for  which  the  execution 
issued,  is  valid ;  though  if  the  penalty  was  unreasonable 
the  obligor  might  be  relieved  by  the  Court.  Forster  v.  Pine, 
2  All.  215. 

T— Defence— IVon  est  Ikctnm— Different  Court. 

It  is  no  defence  under  a  plea  of  non  est  factum  in  an  ac- 
tion on  a  limit  bond,  that  it  was  brought  in  a  different 
Court  than  that  in  which  the  original  action  was  brought. 
Ibid. 
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An  action  on  a  limit  bond  need  not  be  brought  in  the 
Conrt  in  which  the  suit  in  which  the  bond  was  given  wa& 
brought.    JaineB  v.  Boach,  6  AU.  28. 

9 — ^Takinir  assignmeiit  of  flrst  bond— Insafliclent  snre* 
ties— TakiniT  second  bond. 

M.  being  a  prisoner  on  the  limits,  escaped  without  the 
knowledge  of  the  sheriff  or  the  plaintiff,  but  returned  again 
to  the  limits,  and  the  sheriff  being  dissatisfied  with  the 
sureties,  took  a  new  limit  bond :  the  plaintiff  afterwards  > 
(knowing  that  the  second  bond  had  been  given)  took  an  as- 
signment of  the  first  bond,  brought  an  action  thereon,  and 
recovered  a  verdict  for  the  debt  and  costs  in  the  original 
suit.  Held,  That  he  could  not  afterwards  consider  M.  as 
remaining  a  prisoner  on  the  execution,  and  take  an  assign- 
ment of  the  second  bond  and  proceed  thereon  for  the 
escape,  even  though  the  sureties  in  the  first  bond  were  in- 
sufiicient.     Ooodioin  v.  Murray,  8  AU.  595. 

Taking  a  second  limit  bond  is  no  defence  to  an  action 
for  a  previous  escape,  unless  the  plaintiff  consents  to  waive 
such  escape.     lb. 

lO— Action  by  assignee-— Common  Venire— Assessment 
ot  damages* 

In  an  action  by  the  assignee  of  a  limit  bond,  to  which 
non  est  factum  is  pleaded,  the  common  venire  to  try  the 
issue,  is  sufficient ;  and  the  plaintiff  need  not  have  dam- 
ages assessed,  but  may  take  a  verdict  for  nominal  damages, 
and  issue  execution  for  the  amount  of  his  debt.  McElroy 
V.  Getty  and  another,  impleaded  tvith  EUis,  1  Han,  261. 

11— Assignee— Action  by— Proceedings  to  be  set  forth. 

In  an  action  by  the  assignee  of  a  limit  bond,  it  is  ne- 
cessary to  set  forth  in  the  declaration  the  proceedings  in 
the  original  action  in  which  the  defendant  was  in  custody* 
Baxter  v.  Sime,  Hil.  T.  1883. 

13— Defence— Action  on  a  limit  bond— Second  arrest 
after  voluntarily  allowing  to  go  at  large. 

If  a  judgment  debtor  arrested  on  a  ca,  aa.  is  voluntarily 
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allowed  by  the  creditor  to  go  at  large,  he  cannot  be  acrest- 
«d  again  on  a  new  ca.  %a. ;  and  if  he  should  be  so  arrested, 
«nd  give  bail  for  the  limits,  these  facts  will  be  a  good 
answer  to  an  action  on  the  limit  bond  for  an  escape.    An 
drews  v.  DervdaU,  Trin.  T.  1882. 

18— Order  tor  dischari^e  not  served. 

An  order  for  the  discharge  of  an  insolvent  debtor  from 
the  limits,  not  served  upon  the  sheriff,  nor  acted  upon  by 
him,  is  no  answer  to  an  action  on  the  bond  for  the  escape 
of  the  debtor.  (Wilmot  and  Bitchie  J.  J.,  disHentietite.) 
James  v.  Roach,  6  AIL  28. 

14— JBseape— DUrerent  eouuty^Iudge*»  warrant— Umft 
bond— Sherili  no  rlilit  to  take. 

A  debtor  in  custody  of  the  sheriff  of  Garleton  on  a  ca. 
sa.  escaped  into  the  County  of  York,  and  was  there  arrest- 
ed under  a  Judge's  warrant  for  the  escape  and  committed 
to  the  custody  of  the  sheriff  of  York  who  gave  him  th^ 
limits.  Held,  That  the  sheriff  had  no  right  to  take  a  limit 
bond ;  and  the  party  being  at  large,  the  Court  refused 
either  to  set  aside  the  Judge's  warrant,  or  to  cancel  the 
limit  bond.     Ex  parte  Haines,  Hil.  T.  1862. 

See  Bail.     (ReUef.) 

1ft- Extension  of  limits  by  Act  80  Vic.  cap.  9§— Pre- 
Tions  regnlations. 

The  Act  80  Vic.  cap.  28,  extending  gaol  limits  to  the 
whole  County,  repealed  the  regulations  establishing  gaol 
limits  passed  prior  to  that  Act.  Regina  v.  Fergmon,  1  P. 
&  B.  3. 

(Above  Act  was  repealed  before  coming  into  operation). 

B  Bail  Bond. 

16— Execntor  of  assignee  may  maintain  action— Evi- 
dence—Execntion  issuing— Amount. 

The  executor  of  the  assignee  of  a  bail-bond  may  bring 
an  action  upon  it.     Scribner  v.  Oiibon,  4  AU.  182. 

In  an  action  by  the  assignee  of  a  bail-bond  where  the 
only  plea  is  non  est  factum,  the  plaintiff  need  not  give  any 
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eTidence  of  the  original  cause  of  action ;  but  on  proof  of 
the  execution  of  the  bond,  he  is  entitled  to  a  verdict  with 
nominal  damages,  and  if  execution  issues  for  more  than 
the  debt  due  and  costs,  the  defendant  may  be  relieved  by 
application  to  the  Court.    Ibid. 

IV— Erasure  In— Avol^buice. 

Where  in  an  action  on  a  bail  bond  there  was  an  erasure 
in  the  condition,  and  the  name  of  the  plaintiff  in  the  suit 
appeared  to  have  been  altered,  and  there  was  no  evidence 
when  the  alteration  was  made.  Held,  That  this  avoided 
the  bond.     Wee*c8  v.  Hall,  Hil.  T.  1834. 

IS— Assignment  of—Witnesses— Connty  Court  Act* 

The  bail  bond  given  to  the  Sheriff  in  the  case  of  a  capias 
issued  out  of  the  County  Court,  being  assignable  by  virtue 
of  the  County  Courts  Act,  the  Statute  of  Ann,  relating  to 
the  assignment  of  bail  bonds,  has  no  application,  and  it  is 
not  necessary  that  the  assignment  should  be  made  in  the 
presence  of  two  credible  witnesses.  Smith  et  al,  assignees^ 
dtc.y  V.  Smith.  2  Ptuf.  420. 
Settiui:  aside  of. 

See  Practice  VI.  57.     Leicis  v.  Weldon. 

C  Replevin  Bond. 

11l»-Fomi  of. 

A  replevin  bond  not  in  form  given  by  the  Rules  of  Court,. 
Mich.  T.  4  Vic.  is  bad.     Pollock  v.  Gardner,  2  Kerr  655. 

90  —  Breach  —  Delay   in  prosecntini:  —  Assiipoment  — 


A  tenant  replevied  goods  distrained  for  rent  in  Novem- 
ber, 1858 ;  the  landlord  appeared,  and  the  cause  was  en- 
tered for  trial  at  the  Circuit  in  May,  1859,  but  the  plaintiff 
not  appearing  when  it  was  called  on,  it  was  struck  off  the 
docket.  Heldj  That  this  was  a  breach  of  the  condition  of 
the  replevin  bond,  to  prosecute  without  delay.  The  breach 
of  the  bond  is  necessarily  a  damage.  St^en  v.  Hanson,  4 
AU.  469. 
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A  replevin  bond  may  be  assigned  on  the  request  of  the 
attorney  of  the  defendant  in  the  action  of  replevin,  and 
may  be  given  by  the  sheriff  to  his  deputy  to  be  delivered  to 
the  assignee.    Ibid. 

It  is  no  ground  for  arresting  the  judgment  in  an  action 
on  a  replevin  bond,  that  the  bond  as  stated  in  the  declara- 
tion, is  not  in  the  form  prescribed  by  the  Act,  if  the  bond 
itself  is  correct.  The  variance  might  be  amended  even 
after  notice  of  motion  to  arrest  the  judgment.    Ibid. 

lil— Pleading— Excuse  for  l^reach. 

In  an  action  by  the  assignee  against  the  obligors  of  a 
replevin  bond,  the  breach  alleged  was  that  the  obligors  did 
not  appear  at  the  day  mentioned  in  the  condition  of  the 
bond  (Michaelmas  term),  and  prosecute  the  suit  with 
effect  and  without  delay.  Plea,  that  the  defendant  in  re- 
plevin did  not  appear  at  the  return  of  the  writ  (the  second 
Tuesday  in  October),  and  in  order  that  the  plaintiffs 
might  prosecute  their  suit  according  to  the  condition  of 
the  bond,  they  sued  out  a  process  against  the  defend-* 
ant,  returnable  in  Easter  term,  to  which  the  defendant 
had  appeared,  and  that  the  suit  was  at  issue  and  being  pro- 
secuted with  effect  and  without  delay.  Held,  on  demurrer, 
That  the  plea  shewed  a  sufficient  excuse  for  the  plaintiff's 
breach  ;  it  not  being  specifically  objected  by  the  demurrer 
that  they  had  not  issued  process  against  the  defendant  on 
the  return  of  the  writ  of  replevin,  or  within  twenty  days 
after.  Williams  v.  The  St.  Andrexvs  Steam  Mill  Company , 
1  All.  680. 

1i2— Claim  of    property— Inquisition— Breach— Imma- 
terial mistake  In  name. 


If  a  defendant  in  replevin  claims  property  in  part  of  the 
goods  replevied,  and  the  property  is  found  in  him  on  an  in- 
quisition under  a  writ  de  propristate  pivbanda,  this  con- 
stitutes a  breach  of  the  replevin  bond,  and  entitles  the  de- 
fendant to  an  assignment  of  it,  in  order  to  recover  the  costs 
of  the  proceeding.     Berry  v.  Mitchell,  2  AU.  380. 
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Quare^  As  to  the  disposition  by  the  sheriff  of  the  goods 
not  claimed  by  the  defendant.    Ibid. 

Property  replevied  was  claimed  by  the  defendant  in  the 
name  of  "  Barry"  instead  of  '^  Berry ;"  the  property  was 
fonnd  to  be  in  the  claimant,  and  the  bond  was  assigned  to 
him  by  his  proper  name.  Held,  That  the  mistake  was  im- 
material.   Ibid. 

5iS~l¥lien  bond  caniiot  be  assigned  to  defendant* 

When  on  a  writ  de  proprietate  probanda,  the  finding  is 
for  the  defendant,  the  replevin  suit  is  terminated  and  the 
replevin  bond  cannot  be  assigned  to  the  defendant.  Pol- 
lock V.  Gardiner,  2  Kerr  666. 

94- -One  surety  only— Objection  cannot  be  taicen  by 
plaintiir. 

A  replevin  bond  with  one  surety  is  sufScient,  and  may 
be  assigned.  Though  the  sheriff  might  object  to  take  such 
a  bond,  or  the  defendant  in  the  replevin  suit  to  take  an  as- 
signment of  it,  the  plaintiff  in  the  suit  cannot  take  the  ob- 
jection.    Taylor  v.  Burpee,  6  AU.  191. 

9ft— Handwriting  —  Proof— Assiirnmeutr—  Reqnest— De- 
fendant's attorney. 

In  an  action  by  the  assignee,  proof  of  the  obligor's  hand- 
writing is  sufficient,  without  calling  the  subscribing  wit- 
ness. The  bond  may  be  assigned  at  the  request  of  the 
defendant's  attorney.      Ibid. 

96  — Action    on    bond  —  Prosecnte    witliont    delay  — 
Against  whom. 

Defendant  M.  issued  a  writ  of  replevin  againat  B. ; — 
the  present  plaintiff  put  in  a  claim  of  property  but  no  writ 
de  prop,  probanda  was  issued.  The  plaintiff  afterwards  ap. 
ppared  in  the  replevin  suit,  but  M.  did  not  proceed  therein, 
whereupon  the  plaintiff  took  an  assignment  of  the  replevin 
bond  and  brought  an  action  thereon  for  not  prosecuting  the 
replevin.  Held,  Bad  in  arrest  of  judgment — the  condition 
of  the  bond  being  that  M.  should  prosecute  the  suit  without 
delay,  etc.,  against  B.,  and  not  against  the  plaintiff.  Smith 
V.  Millar,  6  AU.  886. 
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%7^9tmjinu  proceediuifs—Power  of  JTadge^Damaffes. 

The  provision  in  the  Act  4  Wm.  IV.  cap.  88,  authorizing 
the  Court  to  give  relief  in  actions  on  replevin  bonds,  hav- 
ing been  omitted  from  the  Act.  18  Yic.  cap.  68,  which  re- 
pealed the  former  Act,  a  Judge  has  no  power,  except  under 
special  circumstances,  to  stay  the  proceedings  in  such  an 
action ;  where  it  is  brought  for  the  breach  of  the 
condition  of  the  bond,  to  prosecute  the  replevin  suit  with- 
out delay,  and  the  plaintiff's  proceedings  are  regular,  the 
Court  will  not  enquire  whether  the  defendant  in  the  replevin 

suit  has,  or  has  not  sustained  damage  by  the  breach  of  the 
bond.     BetU  v.  McOowan,  1  Pug.  166. 

3§— Third  piu-iy  daimini^  property^ElTect  of  asslsn* 
ment  of  bond  and  recovery  by. 

Qwere^  Whether  in  replevin,  where  a  third  party  claims 
the  property  and  his  claim  is  found  good,  and  he  takes  an 
assignment  of  the  bond  and  recovers  upon  it,  that  satisfies 
the  bond,  or  whether  it  can  afterwards,  be  assigned  to  de- 
fendant in  the  suit,  in  case  he  recovers  judgment,  or  if 
plaintiff  fails  to  prosecute  the  action  ?  WheeUr^  (issignee, 
dtc,  V.  Stetvart,  8  Png,  898.  See  Replevin  41.  VanwartY. 
Shepherd. 

99— Allegation  of  damage— Pleading  to« 

Where  a  replevin  bond  is  assigned  to  a  claimant,  in  con- 
sequence of  his  claim  of  property  being  found  good,  and  an 
action  is  brought  on  the  bond,  an  allegation  of  special  dam- 
age cannot  be  pleaded  to,  because  plaintiff  is  entitled  to 
recover  nominal  damages  on  proof  of  the  finding  in  his 
favour,  and  damages  are  not  the  gist  of  the  action — per 
Allen  C.  J.,  and  Weldon,  Fisher,  and  Duff,  J.  J.— Wet- 
more  J.,  dubitante.  Wheeler,  assignee,  v.  Stetvart,  8 
Fvg.  898. 

In  an  action  on  replevin  bond,  the  property  in  the  goods 
replevied  cannot  be  put  in  issue  ;  neither  can  the  vtUidity 
of  the  inquisition  of  the  Sheriff's  Jury  under  a  writ  de  pro. 
prob.,  which  becomes  a  quasi  record,  be  tried  in  such  an 
action.    lb. 
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SO— StayiuiT  proceedings— Power  of  Court  or  jrudye. 

The  provisions  in  the  Act  4  Wm.  IV.  cap.  38,  authoriz 
ing  the  Court  to  grant  relief  in  actions  on  replevin  bonds 
having  been  omitted  from  the  Act  18  Vic.  cap.  68,  which 
repealed  the  former  Act,  the  Court  or  Judge  has  no  power 
to  stay  proceedings  in  such  an  action  where  it  is  brought 
for  the  breach  of  the  condition  to  prosecute  the  replevin 
suit  without  delay,  and  the  plaintiffs  proceedings  are  regu- 
lar. The  Court  cannot  adjudicate  in  a  summary  way,  as 
to  say  that  no  damages  have  resulted.  The  controlling 
power  of  the  Court  over  proceedings  in  suits  can  only  be 
exercised  where  special  circumstances  arise  to  warrant  ii» 
BettSf  asgignee,  dtc.^  v.  McOowan  et  al,  1  Pug,  165. 

SI— Several  plaintlA. 

Where  there  are  several  plaintiffs  in  replevin,  it  is  not 
necessary  that  more  than  one  should  join  in  the  bond  to  the 
sheriff.     Wheeler,  assignee,  dtc,  v.  Harding,  8  Pug.  898. 

83— To  whom  bond  assignable. 

A  replevin  bond  conditioned  to  prosecute  the  suit  against 
C.  D. — (the  defendant  named  in  the  writ  of  replevin) — 
**  or  some  other  person,"  cannot  be  assigned  under  the 
Bep  levin  Act — per  Allen,  C.  J.,  and  Wetmore  and  Duff,  J.  J» 
Weldon  and  Fisher,  diss.    lb. 

D  Administration  Bond. 
88— Application  to  put  in  suit* 

In  an  application  to  put  an  administration  bond  in  suit, 
the  Court  will  not  determine  whether  there  has  been  a  breach 
of  the  bond.  If  the  applicant  make  out  a  prima  facie  case 
of  breach,  and  that  he  is  a  proper  person  to  sue  for  it,  he 
is  entitled  to  an  assignment.    In  re  Hunter,  1  Han.  288. 

An  assignment  will  not  be  refused  though  there  is  a 
variance  between  the  bond  and  the  form  given  by  the  Act. 
Ibid. 

The  counsel  moving  for  the  assignment  is  not  bound  to 

shew  that  he  is  authorized  to  make  the  application.    In  re 

Hunter,  1  Han.  288. 
17 
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It  is  sufficient  to  shew  the  substance  of  the  proceedings 
against  the  administrator  in  the  Probate  Court  without  pro- 
ducing a  copy  of  them.    Ibid. 

34^Brea€h— Non-payment  of  debt* 

The  non-payment  of  a  debt  does  not, perse,  constitute  a 
breach  of  an  administration  bond,  "  well  and  truly  to  ad- 
minister according  to  law"  the  goods  and  chattels  of  the 
intestate.     Sherlock  v.  McGee,  1  All,  116. 

8«(— Devastavit— Requisite  statement* 

In  an  action  on  an  administration  bond  under  the  Act 
8  Vic.  cap.  61,  assigning  as  a  breach  a  devastavit  by  the 
administrator,  it  must  be  stated  that  the  estate  of  the  in- 
testate has  sustained  injury  thereby  to  a  certain  amount. 
Sherlock  v.  McGee,  1  AU.  846. 

An  allegation  in  the  assignment  of  a  breach  that  good 
and  chattels  came  to  the  hands  of  the  defendant  as  admin- 
istrator,  necessarily  shews  that  they  were  the  goods  of  the 
intestate.     Ibid. 

E  Abbitbation  Bond. 
86— Revocation. 

One  of  two  persons  on  the  same  side  may  revoke  a  joint 
submission  to  arbitration,  and  such  revocation  will  be  a 
forfeiture  of  a  joint  and  several  bond  by  both,  conditioned 
to  stand  to,  obey  and  perform  the  award.  Hatheway  v. 
Cliff,  2  AU.  267. 

37— Breach— Pleading^. 

Particular  breach  in  bond  for  performance  of  award, 
must  be  stated  in  declaration.     See  Pleading  I.  43. 

F  Sheriff's  Bond. 
3§— Action  on. 

In  an  action  brought  on  bond  given  by  sheriff  under 
Rev.  Stat.  cap.  131,  (Consol.  Stat.  cap.  125,)  it  is  not 
necessary  that  it  should  appear  on  the  face  of  the  judgment 
obtained  against  the  sheriff  that  the  action  was  brought 
for  a  breach  of  the  duties  of  his  office ;  and  it  is  sufficient  if 
such  breach  of  duty  is  set  out  in  the  action  on  the  bond 
and  proved. 
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Where  a  sheriff  is  directed  to  levy  under  a  yi  /a  a 
certain  amount,  and  he  seizes  and  sells  for  a  greater  sum, 
he  is  guilty  of  a  breach  of  the  duties  of  his  office,  and  his 
sureties  are  liable  on  bond  given  under  statute.  Miller  v. 
Weldon,  2  Pug.  227. 

O  Miscellaneous. 

39— Impeached  for  fraudulent  representation- 1¥hat 
defendant  may  prove. 

Where  a  bond  given  for  the  purchase  money  of  a  lot  of 
land,  is  impeached  for  fraud,  on  the  ground  that  there  was 
a  fraudulent  representation  at  the  time  of  the  bargain,  and 
previous  to  the  giving  of  the  deed,  as  to  a  parcel  of  land  in- 
cluded in  the  purchase,  it  must  be  affirmatively  sliewn  as 
one  of  the  requisites  of  such  a  defence,  that  the  deed  does 
not  in  fact  contain  the  land  bargained  for.  Sisson  v.  Meri- 
theto,  3  Kerr  284. 

40— Escroiv— Non-exeention  by  one  of  the  obliy^ors* 

The  condition  of  a  bond  recited  that  five  persons  named 
as  obligors,  had  agreed  to  secure  the  payment  of  a  sum  of 
money  to  the  plaintiff ;  one  of  the  persons  named  did  not 
execute  the  bond.  Held,  That  in  the  absence  of  any  circum- 
stances attending  the  execution,  beyond  the  mere  fact  of  one 
of  the  parties  named  not  having  signed  it,  there  was  not 
sufficient  evidence  to  be  left  to  the  jury  that  the  bond  was 
delivered  as  an  escrow.  Held  aUo,  That  it  was  the  joint 
bond  of  the  obligors  who  executed  it,  and  that  the  omission 
of  one  of  the  persons  named  in  the  bond  to  execute  it, 
did  not  render  it  merely  the  several  bond  of  each  obligor 
who  did.     Keator  v.  Scovil,  3  Kerr  647. 

41— Crow^n  bond— ^e§[lect  to   enforce  payment— Sure- 
ties—Application  for  relief. 

One  of  the  conditions  oi  a  bond  given  to  the  Crown  by 
a  deputy  postmaster,  required  him  to  give  three  months' 
notice  to  the  postmaster-general  of  his  intention  to  resign 
his  office,  and  to  pay  all  sums  of  money  chargeable  against 
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him  as  postmaster.  At  the  time  of  his  resignation,  a  post- 
master was  a  defaulter,  and  died  insolvent,  about  twenty- 
one  months  after.  No  proceedings  were  taken  against  him 
to  enforce  payment,  though  he  was  applied  to  several  times^ 
and  promised  payment,  and  no  notice  of  his  indebtedness 
was  given  to  his  sureties  till  after  his  death.  Held,  That 
his  sureties  were  not  entitled  to  be  relieved  from  the  bond 
under  the  83  Hen.  VIII.  cap.  39,  sec.  79.  Tlie  Queen  v. 
Hammond  and  another,  1  Han,  88. 

49— Corporation— Bond  to  —  Condition  —  IVotice— Seal 
of  companyinot  necessary. 

Sec  Principal  and  Surety  1, 

48— Oblli^ees— Action  by  one. 

A  bond  conditioned  for  the  payment  of  money  to  A.  or 
B.,  or  either  of  them,  cannot  be  sued  on  in  the  name  of 
one  of  the  obligees,  unless  the  other  is  dead.  See  Hazen  v. 
Drummond,  4  AU.  267. 

BASTARDY  BOIVD. 
Action  on. 

See  Action  at  Law  X.  6. 

BOND  AND  mr ARRANT  OF  ATTORNET. 

See  Warrant  of  Attorney. 

BOUNDARY. 

See  Crown  Grant. 

BOUNDARY  I.INES. 

1— Agreement  as  to— Binding  operation. 

Where  the  respective  owners  of  adjoining  lots  agree  by 
parol  to  a  division  line,  it  is  binding  upon  them,  though  it 
may  differ  from  a  line  to  which  they  had  previously  occu- 
pied.   Lawrence  v.  McDowell,  Ber,  283. 

9 ^Where  a  boundary  line  has  been  run  between 

adjoining  proprietors  of  land  by  a  surveyor  mutually  em- 
ployed by  them  and  acted  upon  for  a  number  of  years,  and 
conveyances  made  according  to  it,  it  is  binding  upon  them 
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though  it  ivas  incorrectly  rnn  and  deviated  from  the 
description  in  the  deeds  under  which  they  held,  and  gave  one 
of  the  parties  a  much  greater  quantity  of  land  than  he  was 
entitled  unto.    Doe  dem  Carr  v.  McCtMoxigh,  1  Kerr  460. 

3 Running  and  marking  a  line  by  one  party,  not  in 

accordance  with  the  true  line  between  adjoining  grants, 
haying  only  been  assented  to  on  the  condition  that  the  true 
line  should  be  ascertained  and  run,  cannot  establish  it  as  a 
^conventional  boundary  until  it  is  acquiesced  in  and  acted 
on  by  both  parties.    Bevier  v.  Oovane,  4  AIL  144. 

4— Ascertained  marks— Controlliiig  courses. 

Where  the  side  line  of  a  grant  to  H.  was  described  as 
north  107  chains,  or  to  the  northwesterly  angle  of  A*s 
grant,  such  angle  being  capable  of  being  ascertained,  con- 
trols the  course  and  distance  of  the  side  line  of  H's  grant. 
Hanson  v.  Mahoney,  2  Han.  11. 

Dlspate  as  to  boundary— Question  for  Jury. 

See  Trespass  II.  29. 

BREACH. 
Bond. 

See  Bond. 

Particular  breach  in  bond  for  performance  of  an 
ainrard  must  be  stated  in  declaration. 

See  Pleading  I.  48. 

Arbitration  bond* 

See  Bond  27. 

Covenant. 

See  Pleading  I. 
fiMre  Facias  on  inquisition. 

See  Practise  IV.  3. 

BREACH  OF  AABEEJnENT. 

See  Agreement. 
t— Unpaid  instalment— Damai^es—^^ross  action. 

In  an  action  for  breach  of  an  agreement  to  convey  pro- 
perty to  the  plaintiff  on  payment  to  the  defendant  of  a  sum 
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of  money  by  instalments,  and  which  agreement  the  defend- 
ant had  disabled  himself  from  performing,  before  the  last  in- 
stalment wasjdue.  Eeld,  That  the  plaintiff  not  having  paid 
the  last  instalment,  could  not  recover  it  as  part  of  the 
damages  for  breach  of  the  agreement.  Being  part  of  the 
same  transaction,  the  defendant  is  entitled  to  have  the  un- 
paid instalment  deducted,  and  is  not  driven  to  bring  a  cross 
action  for  it.     Gilbert  v.  CampeU,  2  Han.  65. 

3— Partial  breach— Action. 

Where  goods  are  delivered  under  an  agreement  to  be 
paid  for  by  endorsed  notes  payable days  after  deliv- 
ery, the  vendor  may,  before  the  expiration  of  the  term  of 
credit,  sustain  an  action  against  the  vendee  for  a  partial 
breach  of  his  agreement,  the  vendee  having  in  part  paid 
for  the  goods  according  to  agreement.  Brown  v.  Frink, 
Ber.  863. 

BREAKIltfO  OP£]y  DOORS. 

Raising  a  window  whereby  a  constable  was  enabled  to 

reach  and  unbolt  the  door  on  the  inside  of  the  house,  and 

thereby  enter  it,  is  a  breaking.  Smith  v.  Burpee,  Mich.  T.^ 
1872. 

See  Distress. 

Notice  of  Action. 

Criminal  Law. 

Constable. 

Breaking  Into  Held  under  lawful  fence— IVliat  doe» 
not  constitute. 

See  Trespass  II.  2. 

BRIBERY   AND  CORRUPTION. 

See  Election  Law. 

BRITISH  NORTHI AMERICA  ACT,  1S6Y. 
1— Provincial  Ijegislatures— Powers  of— Insolvency. 

Insolvency  being  one  of  the  subjects  upon  which  the  ex- 
clusive right  to  legislate  is  vested  in  the  Parliament  of 
Canada,  the  Legislature  of  New  Brunswick  has  no  right  to 
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pass  an  Act  relating  thereto,  since  the  **  British  North 
America  Act "  came  into  force.  Reg.  y.  Chandler,  1  Han. 
648. 

9— Imprisonnientfor  debt. 

The  Act  83  Yic.  cap.  22,  relating  to  imprisonment  for 
debt,  does  not  come  within  the  prohibition  of  the  91st  sec. 
of  the  British  North  America  Act,  1867,  paragraph  ''  Bank- 
ruptcy and  Insolvency."  Valentine  v.  Hazleton.  Equity 
1870. 

{See  Practice  in  Equity  22.     Same  case.) 

3— Rail^irays. 

The  Provincial  Act  88  Yic.  cap.  47,  authorizing  the 
issue  of  Debentures  to  the  Houlton  Branch  Railway  Com- 
pany, to  aid  in  the  construction  of  a  railway  from  Houlton, 
in  the  State  of  Maine  to  the  New  Brunswick  and  Canada 
Railway  in  this  Province.  Held,  To  be  beyond  the  powers 
of  the  local  Legislature  under  the  ''  British  North  America 
Act,  1867."  See  92.  Sub  sec.  10.  Ex  parte  Marks,  Hil. 
T.  1872. 
See  Infra  18.     Regina  v.  Dow. 

4 Plaintiffs  were  incorporated  in  1851  by  an  Act 

of  the  Legislature  of  New  Brunswick  for  the  purpose  of  con- 
structing a  railway  from  St.  John  to  the  boundary  of  the 
United  States  ;  the  stock  not  having  been  subscribed,  nor 
the  assessments  on  the  stockholders  made  according  to  the 
conditions  of  the  Act,  and  it  being  doubtful  whether  sub- 
scribers for  stock  were  liable  to  pay  the  calls,  another  Act 
(82  Yic.  cap.  54)  was  passed  to  obviate  the  objections — de- 
claring m  what  manner  the  subscribers  for  stock  should  be 
liable.  Held,  That  this  Act  was  not  beyond  the  powers  of 
the  local  Legislature  under  *'  The  British  North  America 
Act."  See.  92.  Sub  Sec.  10.  E.  and  N.  American  Rail' 
way  Co.  V.  Thomas,  Hil.  T.  1872. 

5— Branch  Pilots  St.  John— Regrulations—Authority  to 
make. 

By  Act  8  Vic.  cap.  70,  the  Corporation  of  Saint  John 
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was  authorized  to  make  laws  and  ordinances  for  the  regu- 
lation of  the  Branch  Pilots  of  St.  John.  Under  this  autho- 
rity by-laws  were  nlade  before  the  passing  of  "  The  Brit- 
ish North  America  Act,  1867."  Afterwards,  in  1869,  the 
Corporation  made  another  by-law  relating  to  pilots.  Held^ 
That  the  regulation  of  pilotage  belonged  to  the  Parliament 
of  Canada  under  the  91st  section  of  the  British  North 
America  Act,  and  (per  Ritchie,  C.  J.,  Allen  and  Weldon,  J.  J. 
that  after  that  Act  came  in  force,  the  powers  of  the 
Corporation  to  make  by-laws  relating  to  pilotage  ceased, 
and  therefore  the  by-law  of  1869  was  uUra  vires  (per  Fisher 
and  Wetmore,  J.  J.)  that  under  the  129th  Section  of  the 
British  North  America  Act,  the  power  of  the  Corporation  to 
make  by-laws  under  the  Act  8  Yic.  cap.  70,  was  continued 
until  the  Parliament  of  Canada  legislate  on  the  subject, 
and  therefore  the  by  -law  was  valid.  Reg.  v.  Peters,  Hil.  T. 
1878. 

6— Discharge    fl*oin     imprisonment*— Insolvent    Act- 
Trader. 

Defendant  was  in  custody  on  the  first  of  October,  when 
the  Act  87  Vic.  cap.  7,  abolishing  imprisonment  for  debt 
came  in  force,  and  applied  for  his  discharge  under  the  Act. 
It  was  objected  that  the  Act  was  ultra  vires,  but  the  Coiirt 
held  otherwise — limiting  their  decision,  however,  to  the 
present  case,  in  which  it  was  shewn  the  defendant  was  not 
a  trader  and  not  subject  to  the  Insolvent  Act  of  1869. 
Armstrong  v.  McCutchen,  2  Piig,  881. 

V— Act  of  Provincial  Legislature  altering  gaol  limits. 

An  Act  of  a  Provincial  Legislature  altering  the  law  es- 
tablishing gaol  limits,  does  not  so  relate  to  insolvency  as  to 
be  vitra  vires  under  British  N.  A.  Act.  McAlmon,  assi(]nee, 
rfc,  V.  Pine,  2  Pug.  44. 

9— Imposing  lines  for  selling  liquor  ^irithout  license. 

An  Act  of  the  Local  Legislature,  passed  since  Confeder- 
ation, imposing  fines  and  penalties  for  selling  liquor,  is  not 
uUra  vires,  and  although  there  may  be  a  question  as  to  the 
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power  of  the  Local  Legislature  to  direct  the  manner  in 
which  the  fines  may  be  recovered,  the  excess  only — ^that  is, 
the  mode  of  recovery  would  be  void.  Regina  v.  McMillan, 
2  Pug.  110. 

0— Liquor— Prohlbitini:  sale  of. 

A  Local  Legislature  has  no  power  since  the  British  N. 
A.  Act,  1867,  to  pass  a  law  directly  or  indirectly  prohibiting 
the  manufacture  or  sale  or  limiting  the  use  of  spirituous 
liquors.    Regina  v.  Justices,  dtc,  of  Kings  Co.  2  Pu{/.  585. 

K^Sale  of  spirituous  liquors. 

The  Local  Legislature  has  no  power  directly  or  indi- 
rectly to  prohibit  the  sale  of  spirituous  liquors,  such  power 
belonging  exclusively  to  the  Parliament  of  Canada.  Ex 
parte  Mansfield,  2  P.  dt  B.  56. 

tl— Imprisonment— Order  of  Judfre. 

Sub-sections  one  and  two  of  section  thirty  two,  Consol. 
Stat.  cap.  88,  under  which  a  Judge  may  make  an  order  to 
imprison  the  defendant  in  case  (1)  that  he  has  had  since 
the  date  of  the  judgment  or  order  the  means  to  pay  it,  and 
neglects  or  refuses  to  pay,  or  in  case  (2)  the  liability  was 
incurred  by  obtaining  credit  under  false  pretences,  or  by 
means  of  any  other  fraud,  or  by  the  commission  of  an  act 
for  which  the  person  in  default  might  be  proceeded  against 
criminally.  Held,  not  ultra  vires  (per  Allen,  C.  J.,  Fisher, 
Wetmore  and  Duff,  J.  J.,  Weldon  J.  dissenting.  Ex  parte 
EUis,  1  P.&  B.  598. 

19— Trade  and  commerce— Interference  i¥itli. 

The  Act  88  Vic.  cap.  88,  authorizing  the  Mayor  of  Fred- 
ericton  to  grant  to  any  person  wishing  to  engage  in  any 
trade,  profession,  occupation  or  calling  in  the  city,  a  license 
to  engage  therein,  is  not  vJtra  vires  as  being  an  interference 
with  trade  or  commerce. 

A  commercial  traveller  is  engaged  in  an  occupation  or 
calling  and  comes  within  the  Act.  Ex  parte  Fairbairn,  2 
P.  <t  B.  4. 

IS— Railiirays— Debentures— Foreign  Country. 

The  Provincial  Act  88  Vic.  cap.  47,  authorized  the  isuse 
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of  debentures  to  the  Houlton  Branch  Railway  Company, 
to  aid  in  the  construction  of  a  railway  from  Houlton  in  the 
State  of  Maine,  to  the  New  Brunswick  and  Canada  Railway 
in  this  Province.  Held,  (per  Ritchie,  C.  J.  and  Allen  and 
Weldon  J.  J.,  Fisher  J.  dissenting),  To  be  beyond  the 
powers  of  the  Local  Legislature  under  the  British  North 
America  Act,  1867.  Regina  v.  Dow^  1  Pug.  800.  (In 
this  case  judgment  was  reversed  on  appeal  to  Privy  Coun- 
cil.) See  Privy  Council  Appeals,  vol.  VI.,  L.,  R.,  page  272^ 
DoWy  appellant,  Black,  respondent. 

14— Parish  Courts— Appointing  Commissioners  ot. 

The  Act  89  Vie.  cap.  5,  (Consol.  Stat.  cap.  69)  establish- 
ing Parish  Courts,  provides  by  section  1,  that  Commission- 
ers shall  be  appointed  by  Lieutenant-Governor  in  Council. 
Held,  per  Weldon,  Fisher  and  Wetmore  J.  J.,  Allen  C.  J» 
and  Duff  J.  dissenting ;  That  the  section  1  is  not  idtra 
vires  of  the  Local  Legislature.  Oanong  v.  Bayley,  1  Pug. 
824. 

Booms— Erection  ot,  on  navi^^able  rivers. 

See  Boom  Company. 
Fishery— I^ease  of. 

See  Fishery. 
Costs  in  actions  ag^ainst  Justices. 

Quaere,  Whether  the  Dominion  Act  32  and  83  Vic.  cap. 
29,  sec.  134,  relating  to  costs  against  Justices,  is  not  ultra 
vires  the  Federal  Parliament.  Wliittier  v.  Debbie,  2  Pug. 
243. 

Private  property— Power  of  Dominion  Parliament  to 
legislate  respecting— Quaere. 

See  Davidson  v.  King,  2  Pv^.  526. 

Acts  of  liocal  liCgisiature  relating  to  attendance  of 
Orand  and  Petit  Jurors  in  criminal  matters  in 
County  Courts  are  not  ultra  vires. 

See  County  Court  10. 
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Provisions     for     non- Sectarian     Scliools— €oninion> 
Scliool  Acu 

See  Gommoii  School  Act. 
Priirate  property— Railnray  Act— Interference  witli. 

See  Davidson  v.  Kingf  2  Pug*  626. 

OperwMon  of  Insolvent  Act  upon  property. 

See  Insolvent  Act.     McLeod  v.  McLeod. 

BRITISH   STATUTES. 

i— Statutes  not  in  force  in  New  BmnswiclK. 

The  Act  of  Parliament  7  Geo.  II.,  cap.  20,  authoriziDg 
a  stay  of  proceedings  in  ejectment  on  a  mortgage,  on  pay- 
ment of  the  debt  and  costs,  does  not  extend  to  this  Pro- 
vince. (But  see  2  Wm.  IV.  cap.  28,  sec.  8.)  Doe  dem 
Owen  V.  Hathewayy  Hil.  T.  1827. 

9 The  Acts  of  Parliament  6  Geo.  II.,  cap.  19,  and 

18  Geo.  II.,  cap.  18,  relating  to  the  proceedings  for  certio- 
rari, do  not  extend  to  this  Province.  Ex  parte  Ritchiej  2 
Kerr  75.     Ex  parte  Bustin,  2  AIL  211. 

8 The  Statute  1  Rich.  II.,  cap.  12,  under  which  a 

Sheriff  was  held  liable  in  an  action  of  debt  for  an  escape, 
is  not  apphcable  to  this  Province.  Wilson  v.  Jones,  1  AU, 
658. 

4 The  Statute  29  Eliz.  cap.  4,  relating  to  Sheriffs 

fees,  is  not  in  force  in  this  Province.  Kavanagh  v.  Phelan, 
1  Kerr  472. 


5 The  Act  2  Geo.  II.,  cap.  28,  requiring  the  deli- 
very of  bill  of  costs  a  month  before  action,  is  not  in  force 
here.    See  No.  16. 


6 The  Statute  88  Hen.  VIII.,  cap.  39,  sec.  50, 

giving  to  bonds  to  the  King  the  force  and  effect  of  a  Statute 
Staple,  extends  to  this  Province.  Rex.  v.  McLaughlin, 
Mich.  T.  1886. 
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-The  Statute  of  Uses  27  Hen.  YIII.,  cap.  10,  and 


the  Statute  of  Enrolments  27  Hen.  YIII.,  cap.  16,  extend 
to  and  are  in  force  in  this  Province.  Doe  dent  Hanningtan 
T.  McFadden,  Bert.  158. 

s The  Statute  88  Hen.  VIII.,  cap.  89,  sec.  79,  au- 
thorizing the  Court  of  Exchequer  to  ^ve  relief  to  Grown 
debtors,  extends  to  this  Province,  and  by  virtue  thereof 
the  Supreme  Court  may  relieve  from  an  estreated  recogni- 
zance (Parker,  J.,  dubitante).    Rex  v.  Appleby j  Ber,  897. 

9 The  Act  of  Parliament  9  and  10  Wm.  III.,  cap. 

16,  relating  to  submissions  to  arbitration,  held  to  be  in 
force.     {See  No.  18.)    Doe  dent  Allen  v.  Murray,  2  Kerr 
359. 

10 The  Statutes  48  Eliz.  cap.  6,  and  18  Car.  II., 

cap.  2,  relating  to  costs,  are  in  force  in  this  Province. 
Kelly  V.  Jones,  2  AU.  478  ;  Gilbert  v.  Sayre,  2  AU.  512. 

11 The   Statute  48  Eliz.  cap.  6,   authorizing  a 

Judge  to  certify  to  deprive  a  plaintiff  of  costs,  being  part 
of  the  practice  of  the  Court  of  King's  Bench  when  the  Su- 
preme Court  of  this  Province  was  established,  is  in  force 
here,  and  is  not  affected  by  a  subsequent  repeal  of  it  in 
England.    Kelly  v.  Jones,  2  AU.  478. 

13 The  Act  of  Parliament  8  Jac.  I,  cap.  7,  requir- 
ing the  delivery  of  an  attorney's  bill  of  costs  before  action 
brought,  extends  to  this  Province.    See  No.  16. 

18 The  Statute  9  and  10  Wm.  III.,  cap.  16,  does 

not  apply  to  references  under  the  Act  of  Assembly.  See 
Brown  v.  Harding,  8  AU.  851. 

14 Certificate  under  English  Bankrupt  Act  plead- 
able in  this  Province. 

See  Bankrupt. 

15 Qtusre,  Whether  the  Statute  18  Eliz.  cap.  10, 

applies  to  Church  Corporations  in  this  Province  ?  See 
BedeU  v.  Rector,  dtc.,  of  Christ  Church,  Fredericton,  8  AU. 
217. 
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te— Bill  of  Costs^DettTerjr  of. 

The  Act  of  Parliament  8  Jao.  I,  cap.  7,  requiring  the 
delivery  of  an  attorney's  bill  of  costs  before  action  brought, 
extends  to  this  Province,  but  the  Act  2  Geo.  II.,  cap.  28> 
requiring  the  delivery  a  month  before  action,  is  not  in  force 
here.     James  v.  McLean,  8  AU.  164. 

17 The  construction  given  in  England  to  the  Stat- 
utes 22  and  28  Car.  II.,  cap.  9,  is  part  of  the  law  of  thia 
Province,  and  is  not  affected  by  the  Act  of  Assembly  18 
Vie.  cap.  82.     See  Costs  24. 

B¥-L.A1ir. 
Suing  for  calls— No  bye-laiir«  made. 

See  Joint  Stock  Company. 
Fredericton,  (City  of.) 

1— Proof— Necessity  of. 

In  a  prosecution  for  a  penalty  under  a  by-law  of  a  cor- 
poration, the  by-law  must  be  proved.  Reg.  v.  Wortinan, 
4  AU.  78. 

-In  a  prosecution  tried  before  the  Mayor  of  Fred- 


ericton, for  violating  a  by-law  of  the  Corporation,  the  by- 
law  must  be  proved.    Ex  parte  MvMgan,  6  AU.  881. 

8 — Vol  fixing  time  for  payment—  Selling  i¥itliout  U- 
cense— Penalty— Right  to  recover. 

A  by-law  of  Fredericton,  to  regulate  the  public  markets 
required  the  stalls  in  the  market  to  be  leased  annually, 
and  declared  that  the  lessee  of  a  stall  should  receive  from 
the  Mayor  a  license  to  occupy,  and  that  any  person  occu- 
pying without  license  should  be  liable  to  a  penalty.  Held, 
In  a  prosecution  for  the  penalty,  that  the  only  question  was 
whether  the  defendant  had  a  license.  Ex  parte  MuUigan,, 
2  AU.  688. 

Where  the  by-law  fixes  no  time  for  payment  of  the 
purchase  money  of  a  stall,  it  may  be  done  by  conditions  of 
sale.    Ibid.    {See  Justice  of  the  Peace.) 
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4— Power  to  make   Bj-laws  —  Authority  to  Impose  a 
toll. 

Power  given  to  the  Corporation  of  Fredericton  by  the 
Act  22  Yic.  cap.  8,  to  make  by-laws  ''  to  regulate  the 
anchorage,  lading  and  unlading  of  yessels,"  does  not  author- 
ize the  imposition  of  a  toll  for  anchorage.  Reg.  v.  Dow- 
ling,  5  All  878. 

9 — Corporation  limiting  by  contract— Their  power  to 
make  by-iaiirs. 

The  Corporation  of  St.  John  being  by  charter  the  con- 
servators of  the  harbour,  with  power  to  regulate  the  navi- 
gation, anchoring  and  fastening  of  vessels,  and  to  make 
by-laws,  etc.,  granted  to  the  plaintiff  the  right  to  build  a 
wharf  extending  into  the  harbour,  and  to  receive  the  wharf- 
age and  emoluments  to  be  derived  from  vessels  lying  at 
such  wharf — ^the  plaintiff  built  a  wharf,  and  the  Corpora- 
tion afterwards  passed  a  by-law  that  no  vessel  should  lie 
at  that  wharf  with  her  bow  to  the  south ;  in  consequence  of 
which  the  plaintiff  lost  the  wharfage  of  a  vessel.  Held,  In 
an, action  against  the  Corporation,  that  they  had  no  right 
to  limit  by  contract  their  power  to  make  by-laws  relative 
to  matters  within  their  control  under  the  charter,  and  that 
the  plaintiff's  grant  must  be  taken  subject  to  their  right  to 

make  such  bye-laws  from  time  to  time,  as  they  should  deem 
necessary  for  the  anchorage  of  vessels.  Walker  v.  Mayor, 
dc.y  of  St.  John,  1  Irvg.  148. 

PoDirer  In  Corporation  HU  John  to  make  bye-la\v$  for 
piiotag^e  since  passing  of  ^*  The  British  iVorth 
America  Acl,  1§67/' 

Sec  The  British  North  America  Act,  1867,  5. 

6— liicensed  tavei*n— SuHerlnK  music  to  be  played  in 
house. 

Where  a  building,  used  as  a  dancing  room,  was  built 
separate  from  a  house  licensed  as  a  tavern,  but  had  communi- 
cation therewith  through  a  porch,  and  there  was  no  other 
entrance  to  the  dancing-room — Held,  That  it  was  a  part  of 
the  house,  and  that  the  proprietor  was  liable  to  a  fine 
under  a  by-law  of  the  City  of  St.  John,  for  allowing  music 
to  be  played  therein.     Ex  imrte  Harvey,  6  All.  264. 
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V^-Iiicense  to  sell  fresh  meat— St«  John— Freemeu* 

By  section  8  of  the  by-law  of  the  City  of  St.  John, 
passed  in  July,  1876,  it  is  provided  that  the  Mayor  may 
license  freemen,  &c.,  to  sell  fresh  meats,  &c.,  for  which  license 
the  sum  of  $20  shall  be  paid  to  the  City  Chamberlain.  The 
9th  section  imposes  penalties  upon  persons  other  than 
licensed  butchers  or  persons  licensed  under  the  8th  section, 
who  shall  sell  fresh  meats,  &c.,  in  small  quantities,  either 
in  the  market  or  elsewhere  in  the  city.  M.,  a  freeman  of 
the  city,  was  convicted  of  an  offence  against  this  by-law. 
Held,  That  the  by-law  in  question  was  invalid  as  against 
freemen  of  the  city,  and  that  the  conviction  was  bad.  Ex 
parte  Minnehan,  1  P.  &  JB.  228. 

fi— Corporation  of  SU  John— Punishment  by  Imprison- 
ment—Invalidity of  hy-lai¥. 

By  88  Vic.  cap.  4,  sec.  8,  the  Mayor  of  Saint  John  is 
authorized  to  license  persons  being  natural  born  British 
subjects,  and  also  such  persons  as  shall  become  naturalized 
or  be  made  denizens,  and  also  aliens,  the  subjects  of  any 
country  at  peace  with  Great  Britain,  to  use,  &c.,  any  art, 
trade,  &c.,  or  engage  in  any  profession,  &c.,  within  the 
City  of  St.  John,  on  payment  of  such  sum  of  money  as  may 
be  fixed  by  the  Common  Council.  By  the  fourth  section, 
the  Common  Council  is  empowered  to  fix  the  amounts  so  to 
be  paid,  by  by-laws  ordained  for  that  purpose,  and  to  im- 
pose penalties  and  forfeitures  for  any  breach  of  the  by-laws. 
By  the  fifth  section,  all  persons  not  being  free  citizens  of 
the  city  are  prohibited  from  using  any  art,  trade,  &c.,  in 
the  said  city,  without  being  duly  licensed  thereto,  as  in  the 
said  Act  provided.  In  May,  1871,  the  Common  Coimcil 
passed  a  by-law,  under  the  authority  of  the  said  Act,  by 
which  the  amounts  to  he  paid  for  licenses  to  do  business 
were  fixed  and  determined,  and  by  which  it  was  ordained 
that  any  person  who  should  use  any  art,  trade,  &c.,  or 
engage  in  any  profession,  &c.,  without  being  duly  hcensed, 
should  forfeit  and  pay  twenty  dollars  for  each  offence.  The 
sum  was  to  be  sued  for,  prosecuted  and  recovered  in  the 
name  of  the  Chamberlain  of  the  city.     It  was  further  pro- 
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Tided,  that  in  default  of  payment  of  the  penalty,  the  offen- 
der was  to  be  committed  to  the  common  gaol  of  the  said 
city  for  the  space  of  ten  days.  B.  T.  was  tried  before  the 
Police  Magistrate  of  8t.  John  on  the  charge  of  practising 
as  a  physician  without  a  license,  contrary  to  this  by-law. 
The  suit  was  brought  in  the  name  of  the  Chamberlain.  On 
the  trial,  the  evidence  of  B.  T.  was  offered  and  rejected* 
Held,  That  the  by-law  was  bad^  as  it  authorized  the  im- 
prisonment of  the  offender  in  default  of  the  payment  of  the 
penalty,  the  power  to  punish  breaches  of  the  city  by-laws 
by  imprisonment  not  being  given  by  the  charter,  nor  in  ex- 
press terms  by  88  Vic.  cap.  47,  and  the  by-law  not  being 
in  accordance  with  6  Vic.  cap.  85,  sec.  8,  which  authorizes 
imprisonment  in  case  no  goods  or  chattels  can  be  found 
whereon  to  levy  the  penalty.  A  Municipal  Corporation 
cannot  enact  a  by-law  subjecting  a  party  to  imprisonment, 
in  default  of  pajrment  of  a  penalty,  without  express  author- 
ity from  the  Legislature.  The  proceeding  for  the  recovery 
of  the  penalty  was  in  the  nature  of  a  civil  suit,  and  not  of  a 
criminal  proceeding,  and  the  evidence  of  B.  T.  was  impro- 
perly rejected  under  19  Vic.  cap.  41,  (Consol.  Stat.  cap.  46.) 
Ex  parte  Trask,  1  P.  d  B.  277. 

CAI.L.S. 

See  Assessment. 
Winding  up  Act. 

Note  may  be  given  for  assessment  due  on  calls. 

See  Bills  and  Notes  II.  9. 

Liability  of  Equitable  and  beneficial  owner  of  stock 
to  repay  calls. 

See  Equity.    BoUford  v.  Crane. 

CANADA. 
Jurisdiction— Seizure  of  timber. 

See  Timber. 

CANADIAltf    COURT. 

See  Judgment  III. 
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CAPIAS. 


See  Practice  IV. 


fflisnomer. 

See  Identity. 

"Wrong  Name— Pleading. 

See  Pleading  II.  20. 

It  is  not  an  irregularity  in  a  capias  ad  respondendum^ 
that  it  requires  the  defendant  to  answer  the  plaintiff  in  a 
plea  of  debt,  instead  of  trespass,  the  usual  form.  Camp, 
bell  V.  Mosaop,  C.  Ms.  154. 

CARI^ETOIV  WATER  "RTORKS. 
Issviimr  notes. 

See  Mandamus  9. 

CARRIER. 

1— Master  of  Ship— Loss  by  Jettison. 

The  master  of  a  ship  who  has  signed  the  usual  bill  of 
lading,  is  not  liable  for  a  loss  by  the  jettison  of  goods, 
which  have  been  laden  on  deck  with  the  knowledge  and 
consent  of  the  shipper  and  consignee.  Such  master  is  not 
estopped  by  the  bill  of  lading  from  shewing  that  the  goods 
are  to  be  laden  on  deck.  Johnston  and  another  v.  Crane^ 
1  Kerr  856. 

9 The  master  of'  a  vessel  is  not  liable  for  the  loss 

occasioned  by  the  jettison  of  goods,  which  have  been  laden 
on  the  deck  with  the  privity  and  assent  of  the  shipper. 
Johnston  v.  Crane,  2  Kerr,  89. 

Under  the  facts  of  this  case  as  already  reported,  ante^ 
vol.  1,  p.  856,  the  Court  did  not  think  there  was*  sufficient 
ground  for  reconsidering  their  former  judgment,  though 
they  were  not  fully  agreed  on  the  question,  whether  the 
shipper's  assent  to  the  goods  being  taken  on  deck  would 
under  all  circumstances  be  a  bar  to  his  recovery  for  a  loss 
by  jettison.  Johnston  v.  Crane,  2  Kerr  89. 
8— lioss  of  lumbers-Jus  tertii. 

By  agreement  between  the  plaintiff  and  M.,  the  latter 
18 
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was  to  famish  plaintiff  with  supplies  to  get  lumber,  which 
was  to  be  the  property  of  M.,  and  was  marked  accordingly ; 
a  portion  of  the  lumber  was  sold,  and  M.  took  part  of  the 
proceeds — ^allowing  the  plaintiff  to  receive  the  remainder — 
and  afterwards  sued  him  for  the  balance  of  his  account  for 
supplies.  Heldy  That  M.  had  thereby  repudiated  all  claim 
to  the  rest  of  the  lumber,  and  that  in  an  action  against 
the  defendant  as  carrier  for  loss  of  part  of  it,  he  could  not 
set  up  the  right  of  property  in  M.  under  the  agreement,  as 
an  answer  to  the  action.    Forbes  v.  Holtz,  4  ^U.  611. 

4— Railmray  Company— Uability. 

The  Commissioners  of  E.  and  N.  American  Bailway,  in 
the  absence  of  any  regulations  approved  by  the  Governor  in 
Council  limiting  their  responsibility  for  the  safe  conveyance 
of  goods  and  luggage,  are  subject  to  the  same  liabilities  as 
common  carriers.  Willis  v.  The  Commissioners  of  the  Euro- 
pean and  North  American  Railway^  2  Han,  157. 

5— Delivery  to  carrier— Acceptance  for  vendor. 

A  delivery  of  goods  by  a  vendor  to  a  common  carrier 
without  any  specific  direction  or  authority  from  the  vendee, 
will  not  amount  to  an  acceptance  by  the  latter  within  the 
Statute  of  Frauds.     Daley  v.  MarkSf  Ber.  846. 

6    Delivery  not  complete— Loss. 

Plaintiff  sent  boards  alongside  of  defendant's  vessel  to 
be  shipped,  but  before  being  taken  on  board,  they  had  to  be 
surveyed  and  classified  by  the  plaintiff,  and  before  this  was 
done  they  were  stolen.  Held,  That  until  the  survey  and 
classification,  they  were  not  in  defendant's  possession,  and  he 
was  not  liable  for  their  loss.     Cushing  v.  Roberts,  6  All.  296. 

7— Negligence  of  servants. 

A  common  carrier  is  liable  for  the  negligence  of  his  ser- 
vants in  taking  goods  on  board  his  vessel  in  his  absence, 
though  he  may  have  directed  them  not  to  receive  goods — 
the  plaintiff  having  no  notice  of  such  instructions.  Street 
V.  Morrison,  5  AU.  296. 

§— IVegllgence  In  using  Improper  gear. 

In  putting  a  large  cask  of  brandy  on  board  a  vessel  from 
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a  wharf,  a  carrier  used  can-hooks.  In  lowering  the  cask 
from  the  wharf  one  of  the  chains  (by  which  the  hooks  held 
the  cask)  broke  and  the  cask  fell  into  the  hold  and  was 
destroyed.  Heldy  That  it  was  negligence  to  use  can-hooks 
instead  of  slings  to  lower  the  cask.  Street  v.  Morrison^ 
East.  T.  1862. 

9— Carriers— lioss  of  banrage— Damages. 

The  plaintiff  being  a  passenger  on  the  defendant's  rail- 
way, gave  his  baggage  in  charge  of  their  servants.  The 
baggage  having  been  lost,  the  plaintiff  sued  for  the  value  of 
articles,  and  damage  sustained  in  consequence  of  such  loss, 
both  in  expense  incurred  thereby  and  loss  of  time.  Held, 
that  the  damage  must  be  confined  to  reasonable  expenses 
of  searching  for  the  baggage,  such  as  telegraphing,  cah 
hire  in  going  to  the  defendant's  office,  and  such  like 
expenses.  Morrison  v.  The  Ev/ropean  d  N-.  A.  By.  Co.,  2 
Pug.  296. 

10 ^In  an  action  against  a  common  carrier  for  the  loss 

of  goods,  a  jury  is  not  justified  in  giving  a  verdict  of  greater 
damages  than  the  value  of  goods  actually  proved  to  have 
been  contained  in  the  case,  and  the  maxim  omnia  prasu- 
muntur  contra  spoliatorem  will  not  apply  unless  it  is  shewn 
that  the  goods  were  in  the  defendant's  possession,  and  that 
they  had  an  opportunity,  but  omitted  to  shew  their  valu«» 
Smith  V.  Lunt,  2  Ptig.  64. 

Action  of  tort  aifpainsl— Admission  f>y  Afpent. 

See  Evidence  I.  81.     Regina  v.  Peters. 

CA.  SA. 

See  Bail  7,  19.    Practice  IV. 

CASVAX  EJECTOR 
Judgment  against. 

See  Ejectment  III. 
Practice  VIII. 
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€AT£AT  EMPTOR. 

Sale  and  conveyance  of  land— No  Fraud— Eviction  of 
purciiaser  by  title  parantonnt— Action  for  money 
liad  and  received  for  purcliase  money*  not  main- 
tainable. 

See  AsBumpsit  24. 

CERTAINTY. 

See  Justice  of  the  Peace.     (Conviction.) 

CERTIFICATE  OF  JIJBGE. 

See  Judge. 

CERTIFIED  COPIES  OF  DEEOS. 

Se^lEvidence  YII. 

Semblef  Whether  certified  copies  of  deeds  axe  properly 
receivable  in  evidence  under  Rev.  Stat.  cap.  112,  sec.  12, 
irithout  a  new  affidavit  and  notice  since  first  trial  of  cause. 

See  OUbert  v.  Campbell^  2  Han.  55. 

Certified  copy  of  bill  of  sale  |not  receivable  on  evi- 
dence. 

See  BiU  of  Sale  4. 

CERTIFIED  FEES. 
Constable— Rigtit  to  Recover. 

See  Criminal  Law  lY. 

CERTIORARI. 

I.    When  it  Lies.    When  Granted. 
n.    Time  of  Application.    Delay. 

III.      MitCBLLAKBOUS. 

I. 

When  it  Libs — When  Granted. 
1— Proceedin§f8  of  Trustees  of  Schools. 

The  Supreme  Court  has  power  to  grant  a  certiorari  to 
remove  the  proceedings  of  trustees  of  schools  under  the 
Parish  School  Act  15  Yic.  cap.  40,  and  to  quash  them  if 
<l6f6ctive.    Ex  parte  Jocelyny  2  AU.  687  • 
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9-nladgiaeiit  of  City  Court. 

A  certiorari  lies  to  remove  a  judgment  from  the  City 
Court  of  Saint  John ;  and  the  power  will  be  exercised 
where  the  case  involves  questions  as  to  the  right  of  real 
property  and  the  construction  of  Statutes,  though  the 
amount  in  dispute  is  trifling.  Ex  parte  McNichol^  8  AU^ 
493. 
3a— Importaat  principle— City  Court. 

Where  an  important  principle  was  involved  in  a  case 
tried  before  the  City  Court  of  St.  John,  the  Court  granted 
a  certiorari  to  bring  up  the  proceedings,  though  the  case 
might  have  been  reviewed  before  a  Judge  at  Chambers. 
Ex  pane  Foye,  East.  T.  1873. 

8— Proceeding's  of  Justice  of  Peace. 

Quaere,  Whether  a  certiorari  to  remove  proceedings 
before  a  Justice  of  the  Peace  in  a  civil  suit,  is  not  taken 
away  by  the  Rev.  Stat.  cap.  137.  But  if  not,  some  reason 
must  be  shewn  for  not  proceeding  by  review.  Ex  parte 
EUis,  3  All  601. 

4— Insolvent  Debtors  Act. 

A  certiorari  lies  to  remove  into  Supreme  Court  the  pro- 
ceedings before  Justices  under  the  Insolvent  Confined 
Debtors  Act.     White  v.  Coleman,  4  AIL  630. 

5  -Insolvent  Act  of  1§69. 

A  demand  was  made  upon  a  debtor  under  sect.  14  of 
the  Insolvent  Act,  1869,  requiring  him  to  make  an  assign- 
ment of  his  estate  and  effects  for  the  benefit  of  his  credit- 
ors. The  debtor  presented  a  petition  under  section  15  to 
the  County  Court  Judge,  upon  hearing  which  he  decided 
that  the  demand  was  inoperative,  and  ordered  that  no  fur- 
ther proceedings  be  taken.  Held,  That  as  there  was  an 
appeal  from  the  Judge's  decision,  a  certiorari  would  not 
lie  to  remove  the  proceedings.  Ex  parte  Thomas,  2  Han. 
168. 

6 — ^feSnnunary  convictions. 

The  power  given  to  a  Judge  by  the  Rev.  Stat.  cap.  161, 
sec.  32y  to  hear  appeals  from  summary  convictions  before 
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Justices  of  the  Peace,  does  not  take  awa}'  the  right  of  the 
Supreme  Court  to  grant  a  certiorari  to  remove  such  con- 
victions.   Ex  parte  Montgomery^  Q  AU.  149. 

Quare^  Whether  such  mode  of  appeal  is  applicable  to 
offences  not  created  by  the  Rev.  Stat.  Also,  whether,  in 
deciding  a  case  on  appeal,  the  Judge  is  to  be  governed  by 
strict  legal  principles  or  by  the  equitable  principles  on 
which  reviews  of  civil  cases  are  determined  ?    lb. 

Y— Commissioners  altering^  road. 

The  granting  a  certiorari  being  discretionary  it  was  re- 
fused to  bring  up  the  proceedings  for  the  alteration  of  a 
public  road,  where  the  applicant  had  aUowed  one  term  to 
elapse,  and  the  road  had  been  opened  in  the  mean  time. 
Rex  V.  Heaviside,  Hil.  T.  1883. 

9— Senate  of  University. 

A  certiorari  is  only  granted  to  bring  up  the  judicial 
acts  of  some  inferior  tribunal.  The  acts  of  the  Senate  of 
the  University  of  New  Brunswick  in  dismissing  one  of  the 
professors  are  not  judicial  acts,  and  therefore  not  subjected 
to  be  reviewed  by  this  Court.  Ex  parte  Jacob,  S  AU.  15Q. 
See  University  of  New  Brunswick. 

I^Proceedingrs  before  Police  IVIai^istrate,  St.  Jolin. 

A  conviction  before  the  Police  Magistrate  of  St.  John 
for  a  breach  of  the  bye-laws  of  the  Corporation  cannot  be 
removed  by  certiorari,  tlie  provisions  of  the  36th  and  37th 
sections  of  the  Portland  Police  Act  11  Vic.  cap.  12,  by 
which  Ihe  certiomri  is  taken  away,  and  an  aj^peal  piven 
being  uicorporated  in  the  St.  John  Police  Act  12  Vic.  cap. 
18.     Ex  parU  Harley,  5  AIL  264. 

lO— Assessment— Water  Commissioners  of  St«  Jolin. 

Certiorari  refused  to  bring  up  an  assessment  of  the 
Water  Commissioners  of  St.  John  under  the  Act  18  Vic. 
cap.  88,  though  the  certiorari  was  not  taken  away  by  the 
Act.  An  appeal  to  the  Common  Council  being  given  to 
persons  aggrieved  by  the  assessment.  Ex  parte  Nowlin^ 
Tnn.  T.  1864. 
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AMessment— Pany  aot  iiUiired  by  mistake. 

See  Commissioners.    Ex  parte  Calhoun. 

11 — Question  of  Fact. 

A  certiorari  will  not  in  general  be  granted,  when  the 
case  in  the  Court  below  depends  on  a  mere  question  of  fact. 
Lord  V.  Turner,  2  Han.  1 3. 

19— Btemedy  by  Review. 

Where  a  mode  of  reviewing  the  judgment  of  an  inferior 
Court  is  pointed  out  by  statute,  the  Court  will  not  grant  a 
certiorari  except  under  exceptional  circumstances. 

Where  a  party  has  elected  his  mode  of  appeal  by  apply- 
ing for  a  review,  and  an  adverse  decision  has  been  had ; 
the  court  will  not  grant  a  certiorari ;  the  party  must  abide 
by  the  decision  of  the  tribunal  he  has  elected.  Ex  parte 
Richards,  2  Pug.  6. 

13 — ^Where  a  Judge  grants  a  rule  nisi  hr  a  certior- 

ari,  the  Court  will  entertain  the  motion  although  the  party 
complaining  ntiight  have  proceeded  in  a  summary  way  by 
review.    Ex  parte  Wilson,  1  P.  dt  B.  274. 

II. 

Time  op  Application — ^Delay. 

1 The  time  for  granting  a  certiorari  to  remove  pro- 
ceedings of  Trustees  of  Schools  under  Parish  School  Act  15 
Yict.  cap.  40,  is  not  limited  by  Act  13  Vic.  cap.  30,  sec.  2. 
Ex  parte  Jocelyn,  2  AU.  637. 

« An  application  for  a  certiorari  to  remove  proceed- 
ings under  the  Highway  Act  13  Vic.  cap.  4,  though  no  time  is 
limited  by  law,  should  be  made  without  unreasonable  delay. 
A  delay  of  one  term  held  not  unreasonable.  Ex  parte 
Herbert,  3  AU.  108. 

a ^Where  an  appeal  from  a  summary  conviction  is 

made  to  a  Judge  of  the  Court  under  the  1  Bev.  Stat.  cap.  161 
sec.  32,  and  refused  by  him,  a  subsequent  application  to  this 
Court  for  a  certiorari  should  in  general  be  made  at  the  first 
term  afterwards.    Ex  parte  O'Regan,  3  AU.  261. 
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The  Court  refused  to  interfere  in  sueh  a  case  after  the 
lapse  of  one  term,  where  the  conviction  appeared  to  be 
sufficient  on  the  merits.    Ibid. 

4 ^An  application  for  a  certiorari  should  be  made  at 


the  first  term  after  the  conviction ;  but  where  the  Justice 
had  no  jurisdiction  in  the  matter,  a  certiorari  waa  granted, 
though  a  term  had  elapsed.     Ex  parte  Mulhern,  4  AU.  259. 

5 An  appUcation  for  a  certiorari  to  remove   an 


assessment,  should  be  made  promptly.  Where  a  party 
had  notice  of  an  assessment  in  December,  and  his  property 
was  Bold  under  execution  for  non-payment  early  in  Feb- 
ruary, an  application  made  in  Easter  term  for  a  certiorari 
to  remove  the  proceedings  was  refused,  though  the  assess- 
ment appeared  to  have  been  improperly  made.  Ex  parte 
Oerow,  4  AU.  269. 

6 When  an  order  of  affiliation  was  made  in  Janu- 
ary 1866,  but  the  defendant  did  not  enter  into  recognizance 
to  support  the  child,  and  in  January,  1866,  the  Sessions 
adjudged  him  to  be  imprisoned  for  not  obeying  the  order. 
Held,  Too  late  to  apply  for  a  certiorari  to  remove  the  pro- 
ceedings for  an  alleged  defect  in  the  order  of  affiliation. 
Ex  parte  Kennedy,  Hil.  T.  1866. 

T— Improper  Cntrjr— Delay^. 

Where  a  rule  nisi  for  a  ceHiorari  was  granted  in  Easter 
Term,  and  the  rule  improperly  entered  on  the  pleas  side  of 
the  Court,  in  consequence  of  which  it  was  discharged  in 
Trinity  Term;  it  is  too  late  to  renew  the  application  in 
Michaelmas  Term,  and  Qtuere,  Whether  it  would  have  heen 
granted  in  Trinity  Term.     Robim  v.  Wattt,  Mich.  T.  1866. 

S— Whea  In  time. 

When  an  assessment  was  ordered  on  the  20th  October 
and  a  rule  nisi  for  a  certiorari  obtained  at  Chambers  on 
27th  February  returnable  in  Easter,  the  Court  held  the 
application  to  be  in  time.  Regina  v.  Tlie  Assessors  of  Rates, 
Kings,  1  Han.  520. 
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Where  the  proceedings  of  Commissioners  appointed  to 
lay  out  a  street  under  the  authority  of  an  Act  of  Assembly, 
had  been  filed  in  a  public  office,  as  directed  by  the  Act,  in 
November,  1864,  and  the  parties  objecting  to  the  laying  out, 
and  whose  property  had  been  taken  by  the  Commissioners, 
applied  to  the  Legislature  for  compensation  in  the  follow- 
ing year.  Held,  That  it  was  too  late  afterwards  in  1865  to 
apply  for  a  certiorafi  to  bring  up  the  proceedings  of  the 
Commissioners  on  the  ground  of  irregularity.  Reg.  v. 
Flewelling,  6  AU.  419. 

lO— Refnsal  to  act— Payment  of  Services. 

It  is  no  objection  to  the  proceedings  of  the  Commission- 
ers that  they  refused  to  act  until  the  Corporation  of  Saint 
John  guaranteed  the  payment  for  their  services,  the  street 
being  in  the  city  and  the  Act  under  which  they  proceeded 
having  made  no  provision  for  paying  them.     Ibid. 

Delay  in  appiyinir  for— JBntry  of  Clerk  of— Notice  to 
appear— Service— insufficiency  of  proof  of. 

Defendant  was  summoned  to  appear  before  the  Sessions 
of  Queen's  County,  in  January,  1872,  to  answer  a  complaint 
of  selling  liquor  without  licence.  The  affidavit  of  service  of 
the  summons  was  sworn  before  a  Commissioner.  Defend- 
ant did  not  appear,  and  the  hearing  was  postponed  from 
one  Session  to  another  until  January,  1874,  the  defendant 
at  no  time  appearing,  when  he  was  convicted  of  the  offence. 
In  the  copy  of  proceedings  returned  by  the  clerk,  an  entry 
was  made  that  '^  notice  to  appear  was  served  on  defendant." 

Held,  on  application  for  a  certioraii,  that  this  was  not 
sufficient,  but  that  the  clerk  should  have  entered  how  the 
service  was  proved,  and  when  and  how  it  was  made.  Also, 
that  a  Commissioner  had  no  power  to  take  the  affidavit 
which  should  have  been  made  in  open  court. 

.  Where  a  conviction  was  made  on  the  20th  January,  and 
the  copy  of  proceedings  delivered  to  defendant  on  February 
Srd,  but  only  reached  his  counsel    on    February  10th, 
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and  was  forwarded  to  Fredericton  for  the  purpose  of  mov- 
ing for  a  rule  nisi  in  Hilary  Term,  but  was  accidentaUy 
mislaid.  The  court  held  that  under  the  peculiar  circum- 
4}tances  of  the  case,  a  rule  nm  was  properly  granted  though 
defendant  did  not  apply  until  Easter  Term.  Regina  v. 
Qolding,  2  Pxig.  885. 

III. 

Miscellaneous. 

1— Bond  before  appeal— Certiorari  not  taken  a way^  by 
Act  of  Assembly. 

The  Act  18  Vic.  cap.  86,  to  prevent  the  traffic  in  intozi- 
<;ating  liquors,  authorized  a  Justice  of  the  Peace  to  impose 
fines  and  to  order  liquors  to  be  destroyed  in  certain  cases ; 
<and  the  17th  section  declared  that  no  order  of  the  Supreme 
Court,  or  any  other  Court  for  review  or  removal,  or  other 
appeal  from  the  judgment  of  the  Justice,  should  be  allowed, 
unless  the  appeUant  should  give  notice  to  the  Justice  of  his 
intention  to  appeal,  and  within  ten  days  after  the  convic- 
tion execute  a  bond  with  sureties  to  prosecute  the  appeal 
with  effect,  and  to  pay  the  fine  and  costs  imposed  upon 
him,  in  case  the  conviction  was  affirmed.  Held,  That  the 
<:ertiorari  not  being  taken  away  by  the  Act,  it  was  not 
necessary  to  give  a  bond  to  prosecute  as  a  preliminary  pro- 
•ceeding  to  applying  for  a  certiorari  to  remove  a  conviction 
under  the  Act.     Ex  parte  Cliffy  Mich.  T.  1856. 

H— Alloi¥lngr  return  to  be  amended— Ordering  ftirther 
Certiorari. 

A  certiorari  having  issued  to  bring  up  the  proceedings 
and  order  made  in  the  case  of  an  insolvent  confined  debtor, 
the  Justices  stated  in  the  return  that  the  order  was  not  in 
their  possession,  the  return  was  allowed  to  be  amended,  by 
the  Justices  stating  the  substance  of  the  order,  if  in  their 
power  to  do  so,  or  if  not,  by  stating  how  the  original  order 
went  out  of  their  possession,  or  what  has  become  of  it,  or 
otherwise,  that  a  further  certiorari  might  issue.  Reg.  v. 
VaU,  5  AU.  165. 
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8— Costs— Coavletion. 

When  a  rule  nisi  for  a  certiorari  to  remove  a  conviction 
is  discharged,  the  successful  party  is  not  entitled  to  the 
costs  of  opposing  the  rule.    Ex  parte  DoLy^  1  AIL  486. 

4-— Jndgrc  in  vacatfon. 

A  Judge  of  Supreme  Court  may  grant  a  rule  nisi  for  a 
certiorari  returnable  in  Term.    Ex  parte  McNeiU^  8  AU,  498. 

5— Special  provision  in  Act. 

A  Judge  in  vacation  has  no  authority  to  make  an  order 
to  shew  cause  in  Term  why  a  certi^orari  should  not  issue  to 
remove  proceedings  under  the  Act  18  Vic.  cap.  68.  Ex  parte 
Irvine,  2  All.  616. 

H— Sliort  service— Enlarging^  mie. 

Where  an  order  nisi  for  a  certiorari  had  been  served  only 
four  days  before  the  first  day  of  the  term  at  which  it  was 
returnable,  the  Court  refused  to  make  the  rule  absolute, 
and  enlarged  it  till  the  next  term.  Ex  parte  Lyons,  6 
All.  409. 

T— Security  for  costs— Scliool  Act— Provisions  of  otiier 
Act— Application  of* 

The  provisions  in  the  School  Act  21  Vic.  cap.  9,  sec.  16, 
that  the  proceedings  for  levying  and  coUecting  assessments 
shaU  be  the  same  as  provided  for  County  and  Parish  rates, 
applies  to  the  mode,  machinery  and  forms  by  which  these 
rates  are  levied  and  collected,  and  does  not  require  security 
to  be  given  for  costs  before  a  certiorari  is  granted  to  remove 
the  assessment,  nor  give  an  appeal  to  the  Sessions,  as  pro- 
vided in  the  case  of  Crunty  rates  by  the  Bev.  Stat.  cap.  68, 
sees.  6,  22.    lieg.  v.  Jardine,  5  AU.  646. 

8 The  provisions  of  1  Rev.  Stat.  cap.  68,  sec.  6, 

requiring  security  for  costs  before  granting  a  certiorari  to 
remove  a  rate  is  not  incorporated  in  the  Parish  School  Act. 
Reg.  V.  Assessors  of  Rates,  King's  County,  1  Han.  620. 

I^Betnm  not  nnder  seal— Objection. 

A  party  appearing  to  support  a  conviction  cannot  object 
to  the  cause  being  proceeded  with,  because  the  Justice's 
return  so  the  certiorari  is  not  under  seal.  Regina  v.  Onlton, 
1  AU.  269. 
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lO— AppUcatloii  to  Jndire  at  Chaniberft— Practice* 

On  an  application  to  a  Judge  at  Chambers  for  a  certi' 
orwrif  there  should  be  a  summons  or  rule  nui  in  the  first 
instance.    Ex  parte  HoweU,  1  AU.  584. 

tl— Contradlctorjr  affidavits. 

Where  the  affidavits  in  answer  to  an  application  for  a 
certiorari  to  remove  the  proceedings  in  a  prosecution  under 
the  Act  5  Wm.  lY.  cap.  2,  for  non-performance  of  statute 
labour,  stated  that  the  party  had  been  duty  notified ;  the 
Court  made  the  rule  absolute  in  order  to  ascertain  what  the 
notice  was — the  applicant  in  his  affidavit  having  denied 
notice.     Ex  parte  Fergiison,  1  AIL  668. 

19— Betum  flrom  Justice. 

A  return  from  Justice  should  be  before  the  Court.  See 
Lord  V.  Turner^  2  Han.  18. 

13— Renewal  of  application. 

When  a  rule  for  a  certiorari  is  discharged  because  the 
affidavits  are  improperly  entitled,  the  application  may  be 
renewed  on  amended  affidavits.  Ex  parte  Bmtin,  2  AU. 
211. 

14— Reftisal. 

An  application  for  certiorari  was  refused  where  three 
former  applications  had  failed,  twice  in  consequence  of  a 
defect  in  the  jurat  of  the  affidavit,  and  once  in  consequence 
of  the  rule  having  been  improperly  granted  by  a  Judge  at 
Chambers.     Ex  parte  Irvine ,  2  All.  619. 

15— Copies  of  proceedinfrs— Return. 

It  is  the  duty  of  School  Trustees  to  keep  a  minute  of 
their  proceedings,  and  if  the  original  orders  have  been  filed 
with  the  Clerk  of  the  Peace  or  Assessors,  copies  may  be 
returned  with  the  certiorari.     Ex  parte  Jocelyn,  2  AU.  637. 

16— ]flistake  in  name  of  applicant— <|uasliins-  Order- 
ing wtew  certiorari. 

Where  the  Christian  name  of  the  Applicant  for  a  cer- 
tiorari was  misstated  in  the  writ,  it  was  quashed,  and  a  new 
certiorari  ordered  to  issue.     Reg.  v.  Wattere,  6  All.  409. 
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17— Affidavits— Wlieii  may  b^  used. 

After  the  return  of  a  certiorari,  affidavits  may  be  used 
to  shew  want  of  jurisdiction  in  the  Justice,  when  that  fact 
does  not  appear  on  the  return.  Reg,  y.  Simmons,  1 
Pug.  158. 

18— JBetamable  Drtaen— Practice. 

By  the  practise  of  the  Court  a  certiorari  is  returnable 
(unless  otherwise  ordered)  at  the  term  next  after  that  in 
which  the  rule  for  it  is  granted ;  and  if  not  issued  and 
served  before  such  term,  it  is  too  late.  Reg.  v.  Harshm^n, 
Mich.  T.  1872. 

Ill— Contradictiiis  return— Use  of  Affidavits. 

The  affidavits  on  which  a  certiorari  was  obtained  cannot 
be  referred  to,  for  the  purpose  of  contradicting  the  return. 
Ibid.  (See  Allen's  Notes  to  The  King  v.  Justices  of  York, 
C.  M8.  110.) 

Statute  18,  Cteo.  II.  cap.  18,  not  in  force. 

See  British  Statutes. 
Bemoval  of  cause. 

See  Attorney-General. 

Election  of  Rectors. 

Whether  certiorari  will  lie  to  remove  proceedings  in 
election  of.    Ex  parte  Beek,  2  Pvg.  66. 

CESTUI  <|IJE  TRUST. 

Relation  of  trustee  and  Cestui  que  trust  Created. 

See  Equity  2  a. 

CHAIiLEJVOE. 

See  Jury. 
To  flffiit  a  Duel. 

Whether  a  letter  be  a  challenge  to  fight  a  duel  or  not^ 
left  as  question  for  the  jury.  It  is  no  objection  that  the 
question  has  been  left  to  them  when  their  finding  accords 
with  the  Judge's  own  opinion.  DoWy  v.  Kinnear,  1  Kerr,  480. 
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chahibeb  pbactice. 

JiUeadaiice  of  competent  airent— Takinir  out  ftiiinnioii» 
—One  snUlcient  for  attendance. 

See  Generd  Bules  9,  68. 

r 

CHATTEL. 

llnreglstered  ship  —  Transfer  —  Bevesttn^  property- 
Evidence. 

See  Shipping  Law  6. 
Trees  severed  firom  land. 

See  Assumpsit  49. 
manure^  a  cliattel. 

See  Trover  15,  16. 

BuildiniT  placed  on  land. 

See  Fixture. 

CHECK. 

-An  unstamped  check  drawn  upon  a  person,  not 


being  a  chartered  or  licensed  banker,  or  the  manager  of  a 
savings  bank,  is  void  under  the  Canadian  Statute  31  Vic. 
cap.  9,  and  cannot  be  received  as  evidence  of  payment. 
Oandy  v.  Staples,  1  Han.  616. 

9— Initialing  of  by  cashier— Acceptance— Set-oil. 

In  an  action  on  a  bill  of  exchange,  the  defendant  claimed 
to  set-off  the  amount  of  a  check  payable  to  *'  bearer,"  drawn 
by  one  L.  upon  the  pUintiffs,  several  years  previously, 
upon  which  their  cashier  had  written  the  initials  of  his 
name.  In  1867,  L.  gave  the  check  so  initialed  to  G.,  who 
kept  it  till  a  few  days  before  the  trial  of  this  cause  (1871,) 
and  then  gave  it  to  the  defendant.  Held^  1st.  That  if  the 
check  could  be  treated  as  an  inland  bill  of  exchange,  the 
initialing  of  it  did  not  operate  as  an  acceptance  within  the 
statute.  2nd.  That  even  if  the  initialing  of  the  check  could 
operate  as  an  agreement  by  the  plaintiffs  to  pay  the  amount 
o  L.,  it  was  only  a  chose  in  action  which  the  defendant 
could  not  avail  himself  of  in  this  suit.  Commercial  Bank 
V.  Fleming,  1  Pug.  86. 
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€HIIiB. 

See  Illegitimate  Child. 

CHOSE   iJV  A€TIOJV. 

JBeeosnitlon  of  assignnieiit. 

B.  agreed,  by  a  note  in  writing,  to  pay  A.  £20  in  lum- 
ber, by  a  certain  day,  before  which  time  A.  assigned  the 
contract  to  C.  Held,  That  B.  was  not  bound  to  recognize 
the  assignment,  but  might  deliver  the  timber  to  A.,  which 
would  be  a  good  discharge.  See  Oreen  y.  WiUiston,  9 
Kerr  58. 

Check  operatfngr  as  an  agreement  by  plalnttflT  to  pay 
amonnt. 

Se^  Check  2. 

CHIJBCH  OF  EIVOJLAJVD. 

1— Land  granted  as  a  Olebe  —  Trespass  —  Right   or 
Rector. 

Where  land  is  granted  to  the  Bector,  Church  Wardens 
and  Vestry  of  a  Parish,  incorporated  under  the  Act.  29^ 
Geo.  Ill,  cap.  1,  as  a  glebe  for  the  use  of  the  Bector,  and  he 
has  been  inducted  and  taken  possession,  an  action  of  tres- 
pass for  entering  on  the  land  and  cutting  down  trees,  must 
be  brought  in  the  name  of  the  Bector.  Rector  dc.  of  St^ 
Stephen  v.  Tortelot,  1  Kerr  637. 

9— Style— JVo  Rector  appolnted—Orant. 

A  Church  Corporation  may  exist  under  the  Act.  29^ 
Geo.  Ill,  cap.  1,  by  the  style  of  "the  Bector,  Church 
Wardens  and  Vestry  of  &c.,"  though  no  Bector  has  at  the 
time  been  appointed,  and  a  grant  to  the  Corporation  by 
that  name  is  good.  Doe  dem  Rector  dc,  of  Queenshury  v.. 
Chiion,  1  All,  6. 

8— Ponrers  of  Chnrch  Wardens  and  Vestry. 

The  Church  Wardens  and  Vestry  may  exercise  the 
powers  given  to  the  Bector,  Church  Wardens  and  Vestry 
by  the  Act  29  Geo.  in,  cap.  1,  as  well  where  there  never 
has  been  a  Bector  appointed,  as  where  a  vacancy  is  created 
by  the  death  or  absence  of  the  Bector.    Ibid. 
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4— Orant— Intentloii. 

A  grant  of  land  to  the  Hector,  Church  Wardens  and 
Vestry  of  a  Parish  **  for  a  glebe,"  suflSciently  indicates 
that  it  is  intended  to  be  for  the  use  and  benefit  of  the 
Rector  under  the  Act  66  Geo.  HI,  cap.  11.  Rector,  dc.  of 
Hampton  v.  TitivB,  1  AU.  278. 

5— Rertor— Incumbency— lieiral  Estate. 

Under  the  provisions  of  the  Act.  66  Geo.  lU,  cap.  11, 
the  Rector  of  a  Parish  has,  during  his  incumbency,  a  legal 
estate  of  freehold  in  glebe  lands  granted  to  the  Church 
Corporation,  and  may  make  leases  thereof,  binding  upon  him- 
self, without  the  assent  of  the  Corporation.  (Street  J., 
dissentiente,)    Ibid. 

6— liCase  by  Rector. 

Qtuere,  Whether  a  lease  of  glebe  lands  by  the  Rector 
and  Church  Corporation  for  a  term  not  exceeding  21  years 
would  be  binding  on  a  succeeding  Rector?  Held,  Per 
Street  J.,  that  it  would.  Sejnble,  Per  Carter  J.,  that  the 
lease  should  be  confirmed  by  the  Ordinary.    Ibid. 

T— Property  in  Trees— Trover. 

The  property  in  the  trees  growing  on  glebe  lands  is  in 
the  Church  Corporation  as  the  owners  of  the  inheritance, 
and  they  may  maintain  trover  for  them,  if  wrongfully 
severed,  against  a  tenant  of  the  Rector,  or  any  person 
acting  under  the  tenant's  authority.    Ibid. 

8— Statute. 

Quare,  Whether  the  Statute  18  Eliz.  cap,  10,  relating 
to  leases  by  ecclesiastical  persons,  applies  to  Church  Cor- 
porations in  this  Province.  Bedell  v.  The  Rector,  dtc.  of 
Fredericton,  8  All.  217. 

9— IVo  Rector— Action  in  name  of  €hnrch  Corporation 

An  action  for  trespass  for  injury  to  a  Parish  Church 
may  be  brought  in  the  name  of  the  Church  Corporation  in 
the  absence  of  evidence  of  there  being  a  legally  inducted 
Rector.  Rector,  dtc.  of  St.  George's  Church  v.  Cougle,  1 
Han.  609. 
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t#— Clesinir  Church— ITnlawfM  lu^ 

In  an  action  of  trespass  for  boarding  up  the  doors  and 
windows  of  a  charch,  the  defendants  justified  as  Church 
Wardens,  and  that  they  had  closed  the  ehnrcb  for  Repairs ; 
but  it  was  proved  that  they  closed  it  to  prevent  a-^clergy- 
man,  who  claimed  to  be  Rector,  from  officiating  there. 
Held,  That  even  if  the  defendants  were  Church  Wardens 
and  there  was  no  Rector,  they  bad  no  right  to  elose  the 
church  against  other  members  pi  the  corporation,  or  to 
prevent  public  worship  being  held  there.     Ibid. 

It— Vacant  Rectory-7Rigfht  of  prcsentatfon. 

Prior  to  the  Act  82  Vic.  cap.  6,  the  Lieut.-Goveraor  of 
the  Province  had,  by  virtue  of  the  Queen's  prerogative^ 
and  the  la^  of  the  Church  of  England  in  this  Province, 
the  right  to  collate  and  to  present  to  a  vacant  rectory. 
Doe  dpn.  Rector  of  St.  George's  Church  v.  Cougle,  2  Han.  96. 

t^Rector— Rents  of  Olebe— Uahility  to  asseMmettt^ 

Under  the  Act  26  Vic.  cap.  85,  which  exempts  from 
taxation  the  income  of  the  inhabitants  of  Fredericton 
derived  from  real  or  personal  property,  the  Rector  of  the 
Parish  is  not  liable  to  be  assessed  upon  the  income  derived 
from  the  rents  of  his  glebe.  Lee  v.  Mayor  of  Fredericton^ 
East.  T.  1878. 

IS— Induction— licave  to  flle  Intormatlon. 

Where  a  priest  of  the  Church  of  England,  in  holy 
orders,  has  been  nominated  under  the  Act.  82  Vic.  cap.  6, 
to  fill  the  office  of  Rector  of  a  Parish,  and  has  been  duly 
presented  to  the  Bishop  and  instituted,  and  a  mandate 
has  issued  to  induct  him,  and  he  has  actually  entered  on 
tiie  duties  of  Rector  of  such  Parish,  he  is  the  legal  Rector, 
though  he  may  not  have  been  inducted,  and  is  entitled  by 
law  to  preside  at  the  meeting  for  election  of  Chnieh 
Wardens  and  Vestrymen.  Chomdler  ex  parte,.  Be  Taylor 
and  others,  1  Pv^.  854. 

Leave  to  file  information  in  nature  of  a  quo  warra/nto, 
19 
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calling  on  certain  persons  to  shew  cause  why  they  respect- 
ively claim  to  exercise  the  oflScers  of  Church  Wardens  and 
Vestrymen,  granted.    lb, 

EtectioB  of  Rector. 

See  Election.    Ex  parte  Beek. 

CHURCH  CORPORATIOIV. 

See  Church  of  England. 

CHURCH  ITARDENS. 

See  Church  of  England. 


CITY  court: 


Practice  In  Jndgmeiit  by  default. 

A  practice  in  the  City  Court  of  St.  John  ^  awarding 
to  the  plaintiff  on  judgment  by  default,  the  amoufit  claimed 
in  his  particulars  of  demand  filed  at  that  time,  N^thout 
any  proof  of  the  amount,  or  any  copy  of  the  partic^lars 
served  on  the  defendant,  is  bad,  and  cannot  be  rendel^^d 
yalid  by  the  length  of  time  the  City  Court  has  been  i] 
existence  ;  neither  is  this  practice  confirmed  by  the  Act  5 
Wm.  rV,  cap.  45,  sec.  7,  never  having  been  aUowedby  any 
superior  legal  tribunal  before  the  passing  of  the  Act* 
Alien  V.  Mackay,  1  AU.  365. 

Jurisdiction— Residence  of  parties  outside  the  city. 

The  City  Court  of  St.  John  has  jurisdiction  in  suits  for 
the  recovery  of  sums  under  £5,  though  the  defendant 
may  not  reside  in  the  city,  but  has  been  served  with  pro- 
<)ess  there.    Ex  parte  Ingraham,  2  Pug.  806.  I 


CITT  COUlVCIIil^OR. 
flection— Blsquallflcatlon* 

A  contractor  with  the  Commissioners  of  the  Alms 
House  for  the  County  of  York,  is  disqualified  from  being 
elected  a  City  Councillor  in  Frederioton,  under  the  Act  22 
Yio.  cap.  8.    Ex  parte  Cameron  1  Han.  806. 

CITT  OF  FREDERICTON. 

See  Frederioton  (City  of.) 


I 
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COOIVOTIT. 

See  Warrant  of  Attorney. 

t— Costs— estoppel. 

Where  a  defendant  has  given  a  confession  of  judgment 

for  £60,  he  is  estopped  from  requiring  that  summary  costs 
should  be  taxed,  although  the  sum  really  due  and  for 
which  execution  is  to  issue,  be  under  £20.  Foster  v.  Brown, 
1  Kerr  200. 

9— Conditions— Ubertjr  to  enter  np  Judgment. 

By  the  terms  of  a  cognovit  it  was  agreed  that  in  default 
of  payment  of  a  certain  sum  on  a  particular  day,  with  costs 
to  be  taxed,  the  plaintiff  should  be  at  Uberty  to  enter  up 
judgment  and  sue  out  execution  for  such  sum  and  costs « 
Held,  That  there  was  no  forfeiture  of  the  cognovit  until 
the  costs  were  taxed,  and  the  amount  made  known  to  the 
defendant.    Snodgrass  v.  WiUofiy  1  All.  378. 

S— Waiver. 

A  cognovit  may  be  given  before  declaration  filed,  and  i^ 
a  waiver  of  any  irregularity  in  the  previous  proceedings. 
McNamee  v.  0*Brien,  4  AU.  548. 

notion  to  set  aside— Dismissal— Costs. 

See  Costs  85. 

Costs. 

See  Costs  19. 

COI^IiECTOB  OF  CUSTOMS. 

Uability  for  accidental  fire  destroying^  goods  detained 
after  re^iuest. 

See  Action  on  the  Case  I.  1. 

COMmiSSIOICEB. 
OfHiffliways. 

See  Justice  of  the  Peace  (Summary  Conviction.) 
See  Action  at  Law  (Notice)  XI.  13,  14. 
Highways. 
Trespass  V.  6. 
0€  Insolvency— Aflinity—Disqnalification. 

A  commissioner  appointed  to  examine  confined  debtors, 
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was  held  disqualified  from  holding  an  examination  in  a  case 
in  which  the  plaintiff  was  a  first  cousin  to  his  wife.  Peck 
V.  Barharie,  1  Hav.  62B. 

€oBuai8sioner8  of  European  and  BTortfei  Ameriran 
Railiray— Duly  of— Damag^e  to  land— Prevention 
of— Rfgrlit  of  Action  ai:atnst« 

See  Damages  80. 

1— ©t  Sewers. 

The  acts  of  Commissioners  of  Sewers  appointed  under 
the  Act  22  Yic.  cap.  53,  are  not  judicial  acts,  therefore 
they  are  not  disqualified  from  assessing  the  proprietors 
of  land  for  the  purposes  of  the  Act,  by  reason  of  their 
being  interested  as  owners  of  land  in  the  district  assessed. 
(Bitchie,  J.,  disseniiente,)     Ex  parte  Calhoun,  5  AU.  464. 

3 An  owner  of  land  in  Germantown  Lake  District 

is  disqualified  from  acting  as  a  Commissioner  of  Sewers 
for  that  district,  the  duties  of  such  Commissioners  under 
the  Act  22  Yic.  cap.  58,  being  of  a  judicial  character — per 
Ritchie,  C.  J.,  and  Weldon,  J.  Per  Allen,  J.,  That  the 
Court  was  bound  by  the  decision  in  ex  parte  Calhoun  that 
the  Commissioners  were  not  disqualified  by  reason  of  their 
interest.  (But  see  Act  82  Vic.  cap.  78.)  Reg.  v.  Commis- 
sioners of  Germantown  Lake^  1  Han.  848. 

8 A  Commissioner  of  Sewers  who  is  interested  in 

a  contract  for  the  performance  of  work  done  under  the  Com* 
missioners,  is  disqualified  from  acting  with  the  other  Com- 
missioners in  the  approval  of  the  work  :  and  if  he  does  so, 
an  assessment  on  the  proprietors  of  land,  in  which  an 
amount  for  payment  of  such  work  is  included,  is  bad.   Und. 

4 The  intention  of  the  Act  82  Vic.  cap.  78,  being  to 

remove  the  disqualification  of  Commissioners  of  Sewers,  by 
reason  of  their  being  interested  in  the  lands  in  the  District 
to  be  assessed ;  it  necessarily  includes  the  interest  of  a 
Commissioner  arising  from  relationship  to  a  proprietor  of 
such  lands.    Ex  parte  Peck,  Hil.  T.  1871. 
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9— SweAiins  in  M*— AssessnMBt  wttli«iit--Birect« 

By  1  Bey.  Stat.  cap.  17,  Gommissioners  of  Sdwers 
shall  be  sworn  into  office  within  one  week  after  their  elec- 
tion, or  shall  be  deemed  to  have  refused.  Held,  That  the 
Act  was  imperative,  and  that  a  Commissioner  elected  on 
the  2nd  August  could  not  be  legally  sworn  in  on  the  8th 
September — the  office  at  that  time  being  vacant ;  and  that 
his  joining  with  the  othar  Commissioners  in  making  an  as- 
sessment, rendered  it  void.  Reg.  v.  Commissioners  of  Hope- 
well,  1  Pug.  161. 

• SemUe, — That  if  an  objection  is  made  to  a  pro- 
posed assessment  by  the  Commissioners  of  Sewers,  and 
some  of  the  proprietors  of  lands  in  the  District  give  an  un- 
dertaking to  the  Commissioners  to  indemnify  them  against 
all  damages  and  costs  in  case  they  make  the  assessment, 
and  they  afterwaids  proceed  with  it,  the  assessment  will  be 
set  aside.     Ibid. 

Y — CommisBioners  of  SAnrers—Appointment—PoiW'er  of 
€ourt  to  Assent— Interest— Disqualillcatioii— As~ 
ftessment— mistake— Judicial  Acts. 

I The  Act  22  Vic.  cap.  58,  authorized  the  Governor 


in  Council  to  appoint  Commissioners  of  Sewers  for  the 
Germantown  Lake  District,  in  the  County  of  Albert ;  and 
gave  power  to  the  Commissioners  to  cut  a  canal  to  drain 
the  lake  and  adjoining  lands,  to  agree  with  the  owners  of 
any  lands  taken  for  the  purpose,  as  to  the  damages,  and 
to  tax  and  assess  the  owners  of  lands  in  the  district,  to 
defray  the  expense  of  draining,  dyking,  &c.  Under  this 
Act,  Commissioners  were  appointed,  who  owned  lands 
within  the  district  to  be  drained.  Held,  (Bitchie,  J.,  dis- 
senting). 1.  That  even  if  the  Commissioners  from  inter- 
est, as  owners  of  land  in  the  district,  were  disqualified  from 
performing  some  of  the  duties  of  the  office,  they  would  be 
qualified  to  perform  other  duties ;  and  the  Court  had  no 
power  to  annul  their  appointment.  2.  That  the  making 
drains  and  dykes,  apportioning  assessments  to  pay  the  ex- 
penses, and  agreeing  with  the  owners  of  land  as  to  dam- 
ages, were  not  judicial  acts.    8.  That  if  the  interest  of  the 
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Commissioners  was  a  disqualification  for  the  performance 
of  any  particular  act,  the  proceedings  arising  from  that  act 
might  be  set  aside.  4.  That  under  the  power  given  to  the 
Commissioners  by  the  Act,  and  by  1  Bey.  Stat.  cap.  67, 
and  88  Vic.  cap.  14,  they  might  assess  to  defray  the  ex- 
penses of  purchasing  a  mill ;  erecting  a  dam  across  a  river ; 
making  surveys,  and  for  interest  on  money  borrowed  by 
them  (these  being  necessary  for  carrying  out  the  objects 
of  the  Act),  and  for  their  own  fees.  Ex  parte  Calhou/n,  5 
AU.  464. 

9 The  restrictions  sections  6  and  10,  of  1  Rev. 


Stat.  cap.  67,  as  to  the  notice  of  executing  works,  and  ob- 
taining the  consent  of  the  proprietors  of  land  therefor,  do 
not  apply  to  Commissioners  appointed  under  the  Act  22 
Yic.  cap.  68,  but  only  to  those  who  derive  their  authority 
solely  from  the  Rev.  Statutes.    Ibid. 

8 A  was  assessed  as  a  proprietor  of  land  in  the 

Lake  district,  but  it  afterwards  appearing  that  he  had  pre- 
viously conveyed  his  land  to  B.,  the  Commissioners  struck 
A.'s  name  out  of  the  assessment,  and  substituted  B.*s.  A 
certiorwn  to  bring  up  the  assessment  on  this  ground  at 
the  instance  of  A.  was  refused,  it  not  appearing  that  he  had 
been  injured  by  the  mistake,  or  that  the  Commissioners  in- 
tended to  enforce  the  assessment  against  him.  A  certiorari 
was  also  refused  on  the  application  of  B. — as  the  alteration 
deprived  him  of  no  right  which  he  was  entitled  to — ^his  land 
being  justly  liable  to  the  rate.  The  assessment  of  other 
proprietors  of  land  in  the  district  not  being  increased  or 
altered  by  the  substitution  of  B.'s  name  in  the  place  of 
A.*s,  that  is  no  ground  for  interfering  with  the  assessment 
on  the  application  of  such  other  proprietors.    Ibid. 

Acting:  in  capacity  of— making  assesBUtent* 

See  Will.     Knapp  v.  King. 

Commissioner  to  take  affidavits  in  Snpreme  Court— 
Autliority  to  administer  oaths. 

See  Criminal  Law  II.  21. 


» 
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CenuBiflsioners  •£  IFater  €«Bi9«ny— Owner  of  laa 
€oB9eiisatloii'-A««e««meiit  of  Daiiuive«~Pro- 
cee4iiiS8— €«n«tnicti«ii  of  Act  ti  irm.  IT.,  cap. 
96  —  Application  for  Mandamus  —  Failure  —  Bc- 
ne^ral  of  Motion.; 

8te  Mandamns  11. 

COMMISSION  MEBCHAJrr. 

Stt  Warranty  6. 

COMMITMCIVT. 

See  Justice  of  the  Peace. 

COMMON  CARBIEB. 

See  Carrier. 

COMMON  COUNTS. 

See  Assumpsit. 

Recovery  under. 

See  Assumpsit. 

Counsel  not  claiming  under  common  count  In  open* 
ins  case— Rlffht  to  recover  under  particulars. 

See  Trial  Carrick  v.  Atkinson. 

COMMON  SCHOOL  ACT,  ISYl. 

Trustees  -Duty— Inspectors^  auibority. 

If  a  requisition  is  made  to  the  Trustees  of  Schools  by  a 
majority  of  the  ratepayers  of  a  district,  to  call  a  special 
meeting  for  a  purpose  authorized  by  **  The  Common  School 
Act,  1861,"  it  is  their  duty  to  call  the  meeting  under  the 
28  sec.  of  the  Act ;  and  if  they,  refuse,  the  Inspector  if 
authorized  to  appoint  new  Trustees,  under  the  87th  sec.  of 
the  Act.     Ex  parte  GUbert,  1  Ptig.  231. 


Inspector— Appointlui:  trustees. 

The  Inspector  of  Schools  is  authorized  on  a  proper 
requisition  made  under  the  87th  sec.  of  ''  The  Common 
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School  htt,  1871/'  to  anoint  a  new  Trustee^  either  whcor^ 
a  Trustee  eleeted  declinoB  to  aceept  the  oiBoe,  or,  where 
after  the  acceptance  of  it,  he  declines  to  do  his  duty.  Ex 
parte  KUbv,  1  Pug.  219. 

Constitutionality— Non-sectarian. 

The  Parish  School  Act,  (21  Vic.  cap.  9,)  conferred  no  legal 
right  upon  any  class  of  persons,  with  respect  to  denomina- 
tional schools ;  therefore,  *'  The  Common  School  Act,  1871," 
which  declares,  that  the  schools  conducted  under  its  pro- 
Tisions  shall  be  nonaectariau,  is  not  ultra  vires,  as  being 
contrary  to  **  The  British  North  America  Act,  1867,"  sec. 
98.     Ex  parte  Renavd,  1  Pug.  273. 

Regulations— E0ect  oT* 

The  constitutionality  of  "The  Common  School  Act, 
1871/'  cannot  be  affected  by  any  Regulations  of  the  Board 
of  Education,  made  under  its  authority ;  and,  Semble,  If 
the  Board  of  Education  have  made  regulations  which  they 
ought  not  to  have  made,  or  have  not  made  regulations 
which  they  should  have  made — it  is  a  case  within  sub-sec. 
4  of  "  The  British  North  America  Act,  1867,"  sec.  93.  Ibid. 

Appeal  to  Inspector. 

See  Appeal  15. 
Assessment  for  scbool  purposes. 

See  Assessment  11. 

COMPARISON   OF   HANDWRITING. 

*'    Evidence  XI.  10. 
Practice  in  Equity. 

"    Witness. 

COMPOSITION— AOREEIHENT. 

"   Bills  and  Notes  V.  9. 

COmPOSITION  DEED. 

"    Deed. 

Insolvent  Debtor. 


CONDITION  PBECEDENT.  806 

or  mmit  toy  attorney. 

See  Attorney  V.  7. 

COREPUIiSOBir  JLI<|V]a»ATI«V. 

PetMon— Hearing  of  before  Judge  of  County  €ourt« 

See  Insolvent  Act  of  1879. 

CONDITIOIV. 

See  Covenant  8. 
Deed  I.  26. 
Pleading. 

Crown  Grant  II.  1. 
Insurance. 

COIUDITION  PRECEDENT. 

See  Vendor  and  Purchaser. 
*'   Landlord  and  Tenant. 

1— lioss  payable  after  proof. 

The  following  clause  in  a  marine  policy  of  assurance, 
viz :  "  and  in  case  of  loss,  such  loss  to  be  paid  in  sixty 
days  after  proof  of  loss  and  adjustment,  and  proof  of  inter- 
est in  the  said  assured/*  has  the  operation  of  a  condition 
precedent ;  and  the  judgment  was  arrested  in  an  action  by 
the  assured  against  thn  insurer  for  the  want  of  any  aver- 
ment in  the  declaration,  that  such  preliminary  proof  had 
been  furnished  to  or  dispensed  with  by  the  defendant.  WaU 
sen  V.  Summers,  2  Kerr  101. 

Arbitration  lief  ore  Action. 

See  Action  at  Law  II. 

ti— Tender  of  Deed. 

The  defendant  gave  a  bond  ^o  the  plaintiff  for  the  price 
of  land,  conditioned  to  pay  £50  on  the  1st  June,  1849,  and 
the  remainder  in  three  annual  instalments  !  and  on  mak- 
ing the  first  payment  and  receiving  a  deed  from  the  plain- 
tiff, to  give  a  mortgage  for  the  balance.     Held^  That  a 
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tender  of  a  deed  was  not  a  condition  precedent  to  the  right 
to  recover  the  first  instalment.  Dykeman  v.  Craig^  2  AIL 
265. 

8 Where  A.  agreed  to  sell  B.  a  piece  of  land,  and 

B.  agreed  to  pay  £100  for  the  same  on  or  before  1st  May, 
on  payment  whereof  A.  agreed  to  give  B.  a  deed  free  from 
all  incumbrances.  Heli^  That  A.  was  entitled  to  recover 
against  B.  for  non-payment  of  the  money,  without  proof  of 
tender  of  the  deed  on  or  before  the  1st  May.  Hanf(yrd  v. 
CHdney,  1  Kerr  82. 

4— Payment  of  costs  -Insolvent  Debtor. 

Payment  of  costs  on  failure  of  a  previous  application, 
not  made  a  condition  precedent  to  a  second  application. 
See  McFarlane  v.  Oordon,  2  All.  201. 

Contract— I>rivlng  lo^s— Performance. 

See  Pleading  I.  23. 
Aw^ard—Concnrrent  Acts. 

See  Arbitration  V.  10. 

Cognovit— Taxing  €osts— Forfeiture. 

See  Cognovit. 

CONDITION  IN  RESTRAINT  OF  ITIARRIAOE. 

See  Will  8. 

CONFESSION. 

"    Cognovit. 
Criminal  Law. 

CONFUSION  OF  OOODS. 

"    Trover  26. '  Replevin  20. 

CONSENT  RULE. 

"    Ejectment  VII. 

CONSIDE  RATION. 

"    Assignment. 
Assumpsit. 

Bills  and  Notes. 
Contract. 
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Declaration. 

Deed. 

Fraudulent  Conveyance. 

Guarantee. 

Insurance. 

Pleading. 

Usury. 

l—Exeentoiy  prDiiil«e--tM»Bipemsatl«m  tor  injmr* 

An  agreement,  whereby  B.  who  had  permission  to  cut 
down  a  certain  quantity  of  pine  timber  on  public  land  be- 
longing to  the  Crown,  assigns  his  right  and  interest  to  A. 
by  way  of  compensation  for  an  injury  he  had  done  to  A.» 
being  entered  into  without  the  privity  or  assent  of  the 
Crown  is  illegal  and  void,  and  no  action  can  be  maintained 
by  A.  against  B.  for  continuing  to  cut  timber  on  such  land 
contrary  to  his  promise  contained  in  such  agreement.  The 
assignment  being  void,  the  promise  was  no  more  than  an 
executory  accord,  for  the  breach  of  which  no  action  lies . 
Sharp  V.  McKeen,  2  Kerr  524. 

ti—Forbearance. 

On  motion  in  arrest  of  judgment.  Held,  That  the 
agreeing  to  forbear  sending  a  substitute  to  exercise  the 
plaintiff's  rights  in  a  schooner,  of  which  he  and  defendant 
and  others  were  possessed  as  part  owners,  is  a  good  con- 
sideration to  support  a  promise  by  the  defendant  to  pay 
the  plaintiff  his  proportion  of  the  profits.  Murray  v.  See-^ 
lye,  3  Kerr  312. 

8— Talue— Equality. 

In  order  to  constitute  a  valuable  consideration  to  sup~ 
port  a  conveyance,  it  is  not  necessary  that  the  money  paid 
should  be  of  equal  value  with  the  property  conveyed  ;  pro- 
vided the  transaction  is  bona  fide.  Pay  son  v.  Good,  3  Kerr 
272. 

4— Matoallfy— ^rant  of. 

A.  by  deed  poll  agreed  to  make  and  haul  all  the  timber 
he  could  find  on  B's  permit,  for  which  B.  was  to  allow  him 
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whatever  the  timber  sold  for,  after  deducting  B's  supply 
bill  and  expenses,  and  that  all  the  timber  got  should  be 
the  property  of  B.  Held,  That  there  was  no  mutuality, 
and  that  B.  acquired  no  property  in  the  timber  without  a 
•delivery.     Coombes  v.  Hatheway,  8  Kerr  692. 

5— Illegal  contract— Snlisequeiit  repeal  mt  fStatnte. 

A  sale  of  liquor  (not  by  a  licensed  manufacturer  or 
agent)  being  illegal  by  the  Ajst  16  Vie.  cap. '61,  is  not  made 
good  by  a  subsequent  repeal  of  the  Act.  Dever  v.  Corcoran^ 
3  All.  888. 

The  original  contract  being  illegal,  a  promise  to  pay, 
made  after  the  repeal  of  the  Act,  is  void  for  want  of  a  con- 
sideration.   Ibid. 

Quoere,  If  the  liquor  had  been  in  the  defendant's  pos- 
session at  the  time  of  the  subsequent  promise,  whether 
the  plaintiff  could  have  recovered  ?    Ibid. 

41— Valuable  consideration— Deed. 

To  constitute  a  valuable  consideration  to  support  a 
deed,  it  is  not  necessary  that  it  should  be  a  money  con- 
sideration: becoming  bail  for  the  grantor  is  sufficient. 
Crockford  v.  Equitable  Instt/rance  Company,  6  All.  661. 

Y— Uen~Pajrtingr  urith. 

Parting  with  property  on  which  the  plaintiff  has  a  lien, 
may  be  a  good  consideration  to  support  an  express  prom- 
ise, but  not  an  implied  one.  See  Haiiiey  v.  Fisher,  1  All* 
489. 

^—Evidence— Explanatory  of  Consideration— Admis- 
sion of— Contribution. 

The  plaintiff  having  purchased  land  from  D.  in  May, 
1846,  took  a  deed  thereof  to  himself,  and  gave  a  mort- 
gage thereon  for  the  purchase  money,  as  was  stated  by  D. 
at  the  trial,  and  also  the  joint  and  several  promissory 
notes  of  himself  and  the  defendant,  no  stipulation  having 
been  made  with  D.  for  the  security  of  the  defendant. 
After  the  purchase,  the  defendant  claimed  and  exercised  a 
part-ownership  on  the  land.  Afterwards,  in  March,  1846, 
the  plaintiff  gave  a  conveyance  of  an  undivided  moiety  of 
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the  land  to  the  defendant,  expressed  to  be  '^  in  considera- 
tion of  £150  to  the  plaintiff  in  hand  well  and  troly  paid, 
the  receipt  whereof  was  thereby  acknowledged.**  The  sab* 
scribing  witness  was  admitted  to  state  that  no  money  was 
paid  at  the  time  of  the  execution  of  the  deed  from  the 
plaintiff  to  the  defendant,  bat  nothing  whatever  was  then 
said  about  the  purchase  from  DeVeber,  or  the  defendant's 
joint  liability  on  the  notes.  The  plaintiff  having  after- 
wards paid  the  amount  of  one  of  the  notes  to  D.,  brought 
^  action  for  contribution  on  the  ground  that  the  purchase 
was  made  from  D.  for  the  joint  interest  of  plaintiff  and  de- 
fendant, and  the  defendant  was  a  principal  and  not  a 
surety  on  the  note.  Held,  (Parker,  J.,  dissentientey)  That 
he  was  entitled  to  recover,  and  that  it  might  be  inferred 
from  the  circumstances  that  the  original  purchase  was  on 
joint  account ;  and  that  the  plaintiff's  acknowledgment  of 
payment  for  the  moiety  in  the  deed  might  be  explained  by 
circumstances  tending  to  shew  that  the  condition  was 
made  up  of  the  defendant's  outstanding  liability  on  the 
note,  so  as  to  leave  it  a  question  for  the  jury  to  say  whether 
the  consideration  was  so  satisfied.  Read  v.  McClelan,  1 
AU.  81. 

9— 8li«rHPs  sale  of  g^oods— Apeemeat  as  to  bidding:— 
Iteeoveiy  of  difference  on  roHMde* 

Defendant  being  an  execution  creditor  of  the  plamtiff, 
agreed  with  him  that  two  persons  named,  were  to  bid  in 
certain  articles  at  the  sheriff's  sale,  and  if  they  were  not 
bid  up  to  near  their  value,  that  these  persons  and  the 
plaintiff  were  to  sell  them  within  a  certain  time,  and  the 
plaintiff  was  to  have  the  benefit  of  any  advance  in  the 
price  over  the  sheriff's  sale.  The  goods  were  bid  in,  and 
sales  of  them  afterwards  made  under  the  agreement  at  an 
advance.  Held,  That  there  was  a  sufficient  consideration 
for  the  agreement  and  that  the  plaintiff  could  recover  the 
difference  on  the  re-sale.    Fraser  v.  DMbrisay,  6  AU.  486* 

A  promise  by  an  execution  creditor  who  has  purchased 
part  of  the  debtor's  property  at  sheriff's  sale  to  allow  the 
debtor  an  additional  sum  beyond  what  he  had  bid  for  the 
property  is  ntiduni  pactum.    lb. 
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Retaking^  possession  after  servi€se  of  writ  of  posses- 
sion. 

See  Ejectment  V. 

Process  of  contempt— Court  for  trial  of  Matrimonial 
causes. 

See  Court  for  trial  of  matrimonial  causes. 

Continuing  Security. 

See  Warrant  of  Attorney. 

coirriMVANCES. 

Amending:  Roil  by  Entry  of. 

See  Amendment  III. 

After  interiocutory  judgment  continuances  may  be  en- 
tered at  any  time  before  final  judgment.  McDonald  v. 
Upton,  8  Kerr  565. 

Of  ITrit. 

See  Practice  IV.  12. 

CONTRACT. 

See  Agreement. 

Parties  disabling:  tbentselves   from  performing— Re- 
covery on  common  counts. 

See  Assumpsit  62. 

Immediate  rig^bt  of  action  attacbing;. 

See  Action  at  Law  lY. 

Rescinding  of— Can  only  be  rescinded  by  tbe  consent 
of  all  tbe  parties  contracting. 

See  Action  at  Law  IX.  16. 

Jkeqttieseence  —  Deviation  —  Recovery    on    common 
counts. 

See  Assumpsit  42. 

Fixtures— Cifect  of  contract  as  to  gas  flttings. 

See  Fixtures. 

Contract  under  seal— Partnersbip— Property— IJaMlity 
of  Urm. 


See  Partnership  6. 
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Contract  uritb  •ocletjr  gupp^sed  to  be  incorporated. 

See  Equity  5. 

Corporation  ~  entering    Into  contract  nnder  «eal^ 
Estoppel. 

See  Corporation  12. 

1— Sale— Testing  of  property— Sniilclent  dellirery. 

DefendaDt  agreed  to  purchase  from  plaintiff  for  $800 
the  machinery  of  a  mill,  which  was  partly  covered  with  sand, 
and  paid  him  earnest  money  to  bind  the  bargain.  About 
ten  days  afterwards,  the  plaintiff  signed  a  writing  by  which 
he  guaranteed  that  certain  of  the  machinery  (specified)  was 
under  the  surface  of  the  ground  where  the  mill  had  stood, 
and  agreed  to  deliver  all  the  machienry  belonging  to  the 
mill  for  $800,  and  acknowledged  the  receipt  of  $2  on 
account  of  the  sale.  He  afterwards  made  a  formal  delivery 
of  part  of  the  machinery  in  the  name  of  the  whole,  but  the 
defendant  refused  to  take  it  unless  it  was  put  on  the  surface 
of  the  ground.  Held^  That  the  title  to  the  machinery  vested 
in  the  defendant  by  the  verbal  agreement  when  the  earnest 
money  was  paid,  no  act  remaining  to  be  done  but  that  if 
by  the  writing  any  delivery  was  necessary,  the  plaintiff  had 
made  a  sufficient  delivery,  and  was  not  bound  to  put  the 
machinery  on  the  surface  of  the  ground.  AlUngham  v. 
O'Mahoney,  1  Pug.  826. 

9--€onstmctlon  of — Usage— Evidence. 

Defendant  having  agreed  to  sell  timber  to  the  plaintiffs, 
made  out  and  delivered  to  them  an  account,  charging  them 
with  the  timber,  "  to  be  delivered  by  J.  A.,"  and  crediting 
them  with  a  promissory  note  for  the  price.  J.  A.  had  no 
timber  belonging  to  the  defendant,  but  he  accepted  an 
order  drawn  by  him  for  the  delivery  of  the  timber  to  the 
plaintiffs,  on  the  defendant's  promise  that  it  should  be  in 
his  (J.  A.*b)  hands  at  the  time  the  plaintiffs  required  it.  In 
an  action  against  the  defendant  for  not  delivering  the  tim- 
ber, (J.  A.  never  having  received  it,)  the  defendant  gave 
evidence  of  a  general  usage  in  the  timber  trade  by  which 

the  acceptors  of  such  orders  were  alone  responsible  to  the 
'10 
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purchasers  ;  and  the  plaintififs  gave  evidence  denying  such 
usage.  Held,  1st.  That  the  defendant  was  liable  to  the 
plaintiffs  on  his  contract  for  not  delivering  the  timber,  and 
that  the  jury  were  properly  directed  that  there  was  no  such 
proof  of  usage  as  would  discharge  him  from  his  liability. 
2nd.  That  the  acceptance  was  only  a  prospective  delivery 
order,  designating  the  medium  through  which  the  timber 
was  to  be  delivered,  and  that  unless  J.  A.  received  it  for 
delivery  to  the  plaintiffs,  they  could  not  maintain  any  ac- 
tion against  him  on  his  acceptance.  8rd.  That  the  contract 
was  contained  in  the  account  signed  by  the  defendant,  and 
no  time  for  the  delivery  being  therein  specified,  it  was  pro- 
perly declared  on  as  a  contract  to  deliver  in  a  reasonable 
time.     Rankin  v.  Godard,  4  All.  155. 

Plaintiffs  in  tli<^ir  prima  facie  case  having  proved  only 
the  contract  to  sc!-  and  the  breach.  Held,  That  they  could 
give  evidence  to  .obut  the  usage  set  up  by  the  defendant. 
Ibid. 

8— Custom  not  airectinf:  contract— Scof^aife—Iioadiiii: 
ship. 

Where  a  contract  was  made  to  load  a  ship  for  $1.60  per 
standard  by  the  lump,  and  part  of  the  load  was  brought 
alongside  in  wood -boats,  the  contract  was  held  not  affected 
by  a  custom  of  the  port  of  Saint  John,  that  in  such  case 
the  amount  of  the  scowage  went  to  the  shipper.  McNichol 
V.  Peck,  1  Ha.  428. 

4— Property,  in  iviiom  beloniring—Debiting  in  Booi^s. 

S.,  who  was  building  a  ship  for  plaintiffs,  being  in- 
debted to  them,  agreed  to  transfer  the  vessel  to  H.,  one  of 
the  plain tiffsi  together  with  all  the  materials  for  construc- 
tion, then  procured  S.  to  finish  the  vessel  at  his  own  cost, 
and  rig  and  equip  her  with  rigging  to  be  provided  by  plaintiff. 
The  vessel,  when  finished,  to  be  registered  in  the  name  of 
H.  Canvas,  cordage  and  wire  were  procured  by  L.,  at 
plaintiffs'  store ;  and  while  being  prepared  for  the  vessel 
where  taken  by  the  Sheriff  under  an  execution  against  S., 
when  $160  worth  of  labour  had  been  expended  upon  them. 
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Heldj  That  under  the  agreement  the  property  in  the  sails 
and  rigging  remained  in  plaintififs,  and  that  the  fact  of  the 
articles  being  charged  to  S.  in  plaintiffs'  books,  was  not 
conclusive  to  show  a  sale  to  S.,  but  was  a  question  for  the 
jury.  That  the  plaintiff  was  entitled  to  recover  the  value 
of  the  sails  and  rigging  when  taken.  Rankin  et  al  v.  Mit- 
chell, 1  Han.  495. 

41 — Onarantee— 'Considered  as  absolute  contract* 

The  defendants  entered  into  a  written  contract  with  T., 
by  which  he  was  to  deliver  them  a  quantity  of  lumber  at  a 
certain  time.  They  afterwards  agreed  with  the  plaintiff  to 
transfer  to  her  the  balance  of  lumber  coming  from  T.,  for 
which  they  acknowledged  to  have  received  payment  in  full 
from  the  plaintiff,  and  guaranteed  to  see  the  lumber  de- 
livered at  the  time  specified  in  the  agreement  with  T.  Held^ 
That  this  was  an  absolute  contract  by  the  dcf'ndantsto  de- 
liver the  lumber;  and  not  a  guarantee  thai  T.  should  de- 
liver it,  and  that  the  plaintiff  had  nothing  to  do  with  T.'s 
contract  except  to  ascertain  the  time  of  delivery.  Lindsay 
V.  Rose,  3  Kerr  576. 

41— Partljr  written— Partly  parol. 

When  a  contract  is  to  be  made  out  partly  by  written 
documents,  and  partly  by  parol  evidence,  the  whole  becomes 
a  question  for  the  jury.  Macpherson  v.  Fredericton  Boom 
Company,  1  Han.  837- 

7— Implied  contract— Stevedore  paying  expenses. 

There  is  no  implied  contract  between  the  shipper  of 
deals  and  the  stevedore  (who  is  employed  by  the  owner  of 
the  vessel  and  undertakes  to  bring  the  deals  from  the 
wharf,)  that  the  stevedore  shall  pay  the  expense  of  wood- 
boats  employed  by  the  shipper  to  bring  part  of  the  deals  to 
the  vessel.     Ward  v.  McNichol,  3  AIL  499. 

8— Acceptance  of  ofler  of  logs— Extent  of. 

Plaintiffs,  on  the  16th  May,  1854,  made  the  following 

proposal  to   the   defendant :    "  We  hereby  offer  you   our 

stock  of  spruce  and  pine  logs,  to  be  delivered  to  you  at  the 

.  usual  place  of  delivery  at  Indiantown,  with  all  possible 
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despatch  from  Washademoak  lake,  at  the  rate  of/'  etc., 
which  the  defendants  accepted  in  the  following  terms: 
*'  We  hereby  accept  your  offer  for  all  the  logs  that  yoa  will 
have  during  the  season."  The  season  for  receiving  logs 
from  the  Washademoak  lake  was  from  about  the  1st  of 
May  to  the  1st  November.  Held,  That  the  agreement  ap- 
plied to  all  logs  which  the  plaintiffs  owned  or  had  contracted 
for  at  the  date  of  their  offer.  PoUey  v.  Waterhoiue,  3 
All.  291. 

Qiusre,  Whether  the  defendant's  acceptance  would  not 
extend  the  agreement  to  all  the  logs  which  the  plaintiffs 
might  have  during  the  season  in  the  ordinary  course  of 
business.     Ibid. 

9  —  Constmction  —  Antbority  —  <|ue«tioii  of  law  for 
Judge. 

D.f  who  resided  at  Fredericton,  had  dealings  in  lumber 
with  F.,  who  resided  at  Providence  B.  I.    D.  wrote  to  F., 
asking  him  to  join  with  him  in  the  purchase  at  a  price 
named,  on  joint  accoimt,  of  certain  laths  to  be  manufac- 
tured by  M.    F.  telegraphed  in  reply  :  ''  Take  the  laths." 
M.  was  unable  to  manufacture  without  supplies ;  and  I.,  at 
a  meeting  of  E.,  M.,  and  L,  agreed  to  supply  M.,  the  laths 
cut  by  M.  to  belong  to  I.,  from  the  time  they  left  the  saw. 
I.  being  shewn  the  contents  of  the  letter  and  telegram, 
agreed  to  furnish  the  laths  to  D.at  the  price  named  there- 
in.   The  laths  were  delivered  to  D.  and  shipped  by  him  to 
F.,  who  sold  them  on  joint  account.    Held^  Fisher,  J.  di$- 
sentiente,  In  an  action  against  D.  and  F.  for  the  price  of 
the  laths,  that  D.  had  authority  from  F.  to  purchase  from 
I.  on  joint  account,  the  laths  purchased  being  those  cut  by 
M.,  and  referred  to  in  the  letter.    That  the  authority  being 
in  writing,  whether  D.  had  authority  to  purchase  or  not, 
was  a  question  of  law  for  the  Judge  to  determine,  and  not 
for  the  jury.     Inches  v.  Fogg  and  Dowling,  2  Han.  149. 

10 — Extra  urork— Special  provisions* 

Plaintiff   agreed  to  build  a  house  for  defendant  for 
j68,250,  and  that  no  allowance  beyond  that  sum  should  be 
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made  for  extra  work  or  alterations,  unless  orders  therefor 
in  writing  should  be  given  by  the  architect  in  charge. 
During  the  progress  of  the  work  the  plaintiff  made  altera- 
tions in  the  building  by  the  verbal  directions  of  the  archi- 
tect. After  the  building  was  finished,  the  architect  made 
a  valuation  of  the  additional  work  and  of  certain  omis- 
sions, deducting  the  latter  from  the  former,  and  certified 
the  balance  to  be  due  to  the  plaintiff.  Held^  That  unless 
the  defendant  had  dispensed  with  the  proviso  in  the  con- 
tract about  the  extra  work,  or  had  ordered  the  work  to  be 
done,  or  authorized  the  architect  to  do  so,  the  plaintiff 
could  not  recover  the  amount.  Small  v.  McCuUough,  8 
AU.  484. 

Semble^  That  the  defendant  was  not  bound  to  pay  the 
whole  $8,250  unless  the  contract  was  fully  performed,  and 
that  the  value  of  any  work  left  undone  should  have  been 
deducted  from  the  contract  price,  and  the  extra  work  stand 
on  its  own  merits.    Ibid. 

II—- Demand  and  reftasal— Breach. 

The  defendant  for  value  received  promised  to  deliver 
the  plaintiff  SO  chaldrons  of  coal  on  demand.  The  only 
demand  on  the  defendant  and  the  only  refusal  by  him  to 
deliver  the  coal,  was  a  refusal  to  allow  the  plaintiff  to  put 
the  coal  on  board  a  certain  vessel  of  which  defendant 
claimed  to  be  the  owner,  though  he  offered  to  deliver  the 
coal  to  the  plaintiff  who  refused  to  receive  it,  unless  he 
was  allowed  to  put  it  on  board  the  vessel.  Held,  That  as 
there  was  no  contract  about  the  vessel,  the  defendant's 
refusal  was  no  breach  of  the  agreement  to  deliver  the  coaL 
Qtusrcy  Whether  such  an  agreement  is  within  1  Rev.  Stat. 
cap.  116.     Vanbuskirk  v.  Oreeriy  1  Han.  25. 

19— Presumption— Re-snrvey  of  lumber. 

Lumber  sold  and  delivered  subject  to  re-survey, — ^pre- 
sumed to  be  according  to  provisions  of  Statute.  See 
Rankin  v.  Emery,  Ber.  380. 

19— Fuimment  of— Accord  and  satisfaction  —  Settle- 
ment blndlnif. 

Defendant  agreed  to  delivei;  plaintiff  100  tons  of  timber ^ 
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of  a  specified  size  and  quality,  at  a  certain  time.  He  de- 
livered 101  tons,  partly  within  the  time,  but  not  of  the 
size  and  quahty  required.  Disputes  having  arisen  respect- 
ing it,  and  also  as  to  the  defendant's  liability  to  pay  the 
expense  of  putting  the  timber  in  shipping  order,  it  was 
agreed  between  them  that  if  the  defendant  would  pay  this 
expense,  the  plaintiff  would  allow  the  timber  at  89  tons  at 
the  contract  price.  In  an  action  for  non-delivery  of  the 
timber,  it  was  left  to  the  jury,  Aether  the  plaintiff  had 
agreed  to  receive  the  timber,  and  waive  all  claim  for 
damag'  s  lor  breach  of  the  contract ;  and  the  jury  having 
found  in  the  affirmative.  Held,  No  misdirection — and  that 
the  performance  of  the  contract  being  in  controversy  be- 
tween the  parties,  such  a  settlement  was  binding — ^the 
defendant's  agreement  to  pay  for  trimming  the  timber, 
being  a  sufficient  consideration  for  the  plaintiff's  promise. 
Semble,  That  what  took  place  between  the  parties  might 
be  treated  as  an  accord  and  satisfaction  of  the  plaintiff's 
demand.     Turner  v.  Keiver.  1  Han.  91. 

14— When  blndini^  on  parties— Enforceable  In  Equity 
—Statute  of  IVauds— Substituted  contract— Plead- 
IniT— Infant— Party  to  suit. 

C.  (Plaintiff's  mother)  and  M.,  daughters  of  S.,  were 
entitled  to  certain  real  estate  in  right  of  their  mother,  who 
died  in  1826.  S.  married  again,  and  subsequently,  in  1841, 
made  a  will  whereby  he  provided  that  C.  and  M.  should 
each  receive  £1000  on  their  marriage,  and  that  when  his 
youngest  son  became  of  age,  an  equal  share  with  his  other 
children,  of  his  property,  should  be  invested  for  their 
benefit ;  after  the  death  of  either,  her  share  to  be  divided 
amongst  her  children,  the  child  to  represent  the  parent  in 
any  division  of  property ;  no  share  to  be  deemed  to  have 
vested  until  paid,  with  the  proviso  that  C.  and  M.  should 
not  be  entitled  to  any  benefit  under  his  will  unless  they 
ratified  his  acts  relative  to  their,  mother's  real  estate.  In 
1844,  by  deed  in  consideration  of  the  legacies  and  pro- 
visions made  for  them  by  the  last  will  and  testament  of 
S.  they  conveyed  to  him  their  real  estate.     G.  married 
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in  1847,  and  died  in  1851.  In  1862.  S.  revoked  the  pro- 
visions in  his  will  in  favor  of  C.  bequeathing^  the  plaintiff 
£1000  on  his  coming  of  age.  In  1858  S.  died.  Held,  1st, 
That  S.  could  not  revoke  the  provisions  in  favor  of  his 
daughters  in  his  first  will,  and  that  the  transaction  was  a 
contract  capable  of  being  enforced  in  equity.  2nd,  That 
there  was  a  sufficiently  signed  contract  to  satisfy  the 
Statute  of  Frauds.  3rd,  That  the  fact  of  C.  having  re- 
ceived certain  advances  from  S.,  after  her  marriage,  was 
no  proof  to  establish  a  substituted  contract.  4th,  That 
during  coverture  C.  could  not  titti  aito  a  contract  to 
abandon  the  rights  she  acquired  under  the  will  of  B.  5th,. 
That  the  provisions  in  the  will  for  the  benefit  of  C.  inured 
for  the  benefit  of  the  plaintiff  her  son.  6th,  That  the 
plaintiff's  infancy  was  no  bar  to  his  enforcing  the  contract, 
as  he  was  entitled  during  infancy  to  the  interest  of  his 
mother's  share.  7th,  That  in  equity  a  party  who  intends 
to  rely  on  the  Statute  of  Frauds  must  specially  plead  it  or 
raise  the  objection  in  his  answer.  B.li,  That  under  17  Vic. 
cap.  18,  it  was  not  necessary  for  M.  to  be  a-  party  to  the 
suit      Gilpin  v.  Scovil,  1  Han.  379. 

15— H^ith   Partnership   or  personally  —  Question  for 
jury  on  airhole  evidence. 

Where  A.  brings  assumpsit  for  money  had  and  received^ 
against  B.,  who  defends  on  the  ground  that  he  is  answer- 
able to  the  representatives  of  A.'s  deceased  partner,  and 
the  testimony  thereof  is  to  be  gathered  from  the  entitling 
of  accounts,  the  address  of  letters,  as  also  from  other  cir- 
cumstances. Held,  That  is  was  properly  left  to  the  jury 
on  the  whole  evidence  to  determine  whether  B.  had  con- 
tracted with  the  firm,  or  personally  with  A.  Raymond  v. 
Hay,  1  Kerr  99. 
16— Statute  of  Frauds— Operation  of— Year. 

A  contract,  not  in  writing,  entered  into  on  the  26th  May, 
for  the  supply  of  a  regiment  with  groceries  for  a  year  from 
the  1st  June  following,  subject  to  be  sooner  determined  in 
case  the  regiment  should  leave  the  Province,  is  void  under 
Statue  of  Frauds.     Reed  v.  Harding,  2  Han.  187. 
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lY— Bill  of  Lading— Entire  contract. 

As  a  general  rule  the  bill  of  lading,  though  containing 
different  descriptions  of  goods  belonging  to  the  same  per- 
son, is  considered  as  an  entire  contract.  Neill  v.  Reid,  4 
AU.  246. 

18— Specific  performance—Ijapse  of  time. 

Though  in  equity,  time  is  not  always  the  essence 
of  a  contract :  Semble,  That  after  a  delay  of  four  years 
specific  performance  will  not  in  general  be  decreed.  Purves^ 
V.  Hume,  8  AU.  299.     {See  Equity  2.) 

19— Want  of  acquiescence  in  terminating  contract* 

Where  A.  delivered  timber  to  B.,  under  an  agreement 
that  B.  should  ship  as  much  as  he  could,  and  give  A. 
credit  for  the  amount,  and  B.  having  shipped  what  he 
thought  fit,  and  given  notice  to  A.  to  take  away  the  re- 
mainder, and  subsequent  to  such  notice  shipped  a  further 
quantity.  Held,  In  the  absence  of  any  proof  of  acquies- 
cence in  such  notice  by  A.,  that  B.  was  not  liable  in  an 
action  of  trover  for  the  quantity  shipped  after  the  notice 
Hughes  v.  Sutherlandy  1  Kerr  574. 

90— Rescission  of  contract— Evidence  of  Substitution 
of  neir  contract— Ijiabilitjr— Question  of  Jury. 

Defendant  agreed  with  the  plaintiff  in  March,  1868,  to 
carry  deals  from  the  plaintiff's  mill  at  Fredericton,  to  St. 
John,  during  the  whole  of  the  coming  season,  at  2s.  6d. 
per  thousand,  and  if  plaintiff  was  obliged  to  give  2s.  9d. 
per  thousand  to  others,  he  was  to  give  that  sum  to  the 
defendant.  The  plaintiff  had  made  contracts  for  the  de- 
livery of  deals  in  St.  Johu,  'v^hich  he  afterwarda  assigned 
to  T.  &  P.  (lumber  merchants),  together  with  the  delend- 
ant's  contract ;  and  he  also  agreed  to  saw  lumber  by  the 
thousand  for  T.  &  P. ;  and  did  saw  for  them  under  such 
contract  from  the  beginning  of  the  season  till  October. 
At  the  opening  of  the  season  the  defendant  went  with  his 
boats  to  the  plaintiff's  mill,  but  no  deals  were  offered  to  him, 
and  he  heard  that  the  plaintiff  had  sold  his  mill :  in  con- 
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sequence  of  this,  he  agreed  with  T.  &  P.  to  carry  their 
deals  for  66  cents  per  thousand,  and  continued  to  carry 
them  from  the  plaintifiTs  mill,  where  they  were  sawed,  till  the 
latter  part  of  September,  when  the  mill  stopped.  Held, 
per  Fisher  and  Wetmore,  J.  J.  (Weldon,  J.,  dissentiente), 
That  there  was  evidence  of  the  rescission  of  the  contract 
between  the  parties,  and  of  the  substitution  of  a  new  con- 
tract with  T.  &  P.,  which  ought  to  have  been  left  to  the 
jury ;  and  that  the  defendant  was  not  liable  on  the  con- 
tract for  not  carrying  deals  which  the  plaintiff  cut  on  his 
own  account  after  the  1st  October.  Morrison  v.  Oale,  1 
Pug.  208. 

91— IjiaMUty  to  insiire  ifoodfiH-Completlon  of  contract* 

Plaintiff  applied  to  the  agent  of  an  Express  Company  in 
Fredericton,  to  forward  a  case  of  furs  to  Halifax,  to  be 
sent  to  London,  stating  that  he  wished  to  have  them  in- 
sured. The  agent  said  that  he  could  not  get  marine  in- 
surance in  Fredericton,  but  that  if  the  plaintiff  would 
write  to  S.,  the  agent  of  the  Company  at  St.  John,  he  had 
no  doubt  he  would  do  it,  as  he  had  done  so  for  others.  On 
the  following  day,  the  agent  of  the  Company  at  Frederic- 
ton received  the  furs  from  the  plaintiff,  and  signed  a  re- 
ceipt stating  that  they  were  to  be  forwarded  and  delivered 
to  the  nearest  connecting  Express, — ^nothing  being  stated 
in  the  receipt  about  insurance.  The  furs  were  sent  to  S. 
at  St.  John,  and  were  by  him  forwarded  to  Nova  Scotia, 
and  there  taken  charge  of  by  another  Company,  who 
shipped  them  to  London,  and  they  were  lost.  At  the  time 
the  plaintiff  delivered  the  invoice  of  the  furs  to  the  agent 
at  Fredericton,  he  also  delivered  him  a  letter  addressed  to 
S.,  in  which  the  plaintiff  stated  that  he  wished  S.  to  insure 
$600  on  the  furs,  an^l  to  forward  them  to  Halifax  imme- 
diately, as  he  wished  to  have  them  in  London  at  a  parti- 
cular time.  S-  did  not  insure.  Held,  In  an  action 
against  the  Company  for  neglecting  to  insure,  that  the 
contract  was  complete  when  the  agent  in  Fredericton  re- 
ceived the  furs  and  gave  the  receipt,  which  contained  the 
terms  of  the  contract ;  and  that  the  letter  to  S.  was  only  a 
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request  to  insure,  and  formed  no  part  of  the  contract  for 
the  transmission  of  the  furs.  McGoldrick  v.  Eastern  Ex- 
press Company,  1  Piig.  1B8. 

93— Qualify  of  article— Bescription—Representatioii. 

Defendants  agreed  to  furnish  the  plaintiff  with  a  quan- 
tity of  coal  from  their  mines.  Coal  from  these  mine^ 
known  as  "  Albert  coal,'*  was  used  almost  exclusively  for 
the  manufacture  of  oil  and  gas,  and  the  defendants  knew 
that  the  plaintiff  required  the  coal  for  the  purpose  of 
manufiicturing  it  into  oil,  and  they  could  have  supplied  an 
article  lit  ior  that  purpose.  Held,  That  the  plaintiflF  was 
entitled  to  receive  Albert  coal  of  a  fair  merchantable  qual- 
ity, and  fit  for  the  purpose  for  which  he  required  it ;  and 
that  the  contract  was  broken  by  the  delivery  of  coal  from 
the  mines,  so  mixed  with  shale,  as  to  be  comparatively 
valueless  for  the  purpose  for  which  the  plaintiff  required  it» 
Spurr  V.  Albert  Mining  Co.,  East.  T.  1871. 

In  contracts  of  this  nature,  it  is  not  so  much  a  ques- 
tion whether  there  has  been  a  warranty,  as,  whether  the 
article  delivered  by  the  defendant  fairly  answers  the  de- 
scription of  that  which  he  agreed  to  sell.    lb. 

93— Contract  —  Representation  —  Acknoirledfrmenc  by 
acts. 

By  an  agreement  between  plaintiff  and  defendant, 
therein  described  as  Province  Treasurer,  for  and  on  be- 
half of  the  Queen,  the  plaintiff  agreed  to  procure — to  be 
coined  in  England  and  delivered  to  the  defendant — a  cer- 
tain amount  of  copper  coin  for  the  use  of  the  Province. 
The  Crown  having  refused  to  authorize  the  coining,  the 
plaintiff  made  application  to  the  Legislature  for  compensa- 
tion, and  a  grant  of  money  was  made  to  him  ''  to  reimburse 
him  expenses  incurred  in  endeavouring  to  execute  a  con- 
tract entered  into  with  the  Provincial  Government  for  a 
supply  of  copper  coin — the  same  to  be  in  full."  Held, 
in  an  action  against  the  defendant  for  falsely  representing 
that  he  had  the  authority  of  the  Queen  to  make  the  con- 
tract— 1st,  That  the  defendant,  having  acted  under  the  di- 
rection of  the  Provincial  Government  which  represented 
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the  Crown,  had  the  authority  of  the  Queen  ;  2nd,  That  by 
accepting  the  grant  of  money  from  the  Legislature,  the 
plaintiff  had  acknowledged  that  the  contract  was  made 
with  the  Provincial  Government,  and  therefore  that  the 
defendant  was  not  liable.     Sears  v.  Kohinson,  4  AIL  866. 

Quare,  Whether  the  words  of  the  agreement  amounted 
to  a  representation  that  the  defendant  had  the  Queen's  au- 
thority to  make  the  contract.    Ilnd, 

94— Sale  of  loi^s— Cuttlni^  and  liaulinir  by  vendor  pass- 
ini^  of  property— Intention. 

Whether  the  property  passes  under  an  agreement  re- 
specting the  sale  of  goods  is  in  every  case  a  question  of  in- 
tention. 

H.  agreed  with  G.  to  cut  and  haul  for  the  latter  from 
off  the  land  of  the  former  2,000,000  ft.  of  spruce  and  pine 
logs,  and  to  deliver  the  same  in  suitable  rafts  at  a  specified 
place  as  early  the  next  season  as  the  water  would  permit, 
for  $7  per  thousand,  the  logs  to  be  marked  in  a  particular 
manner  (described  in  the  agreement),  and  to  be  G's  pro- 
perty from  the  stump.  Held.  That  when  the  logs  were 
cut  and  hauled  and  marked  as  provided  for  in  the  agree- 
ment, the  title  in  the  property  vested  in  G.,  and  if  H.  got 
out  a  greater  quantity  than  the  2,000,000,  and  marked 
them  all  in  the  same  way  and  mixed  them  together,  it  was 
an  appropriation  of  whole  quantity  to  G.  until  his  contract 
was  filled.     Gibson  v.  McKean  et  al,  8  Pug.  299. 

95— Belivery— Appropriation  of  property. 

By  a  writing,  signed  by  the  parties,  S.  agreed  with  D. 
to  cut,  haul  and  deliver  a  certain  quantity  of  logs  for  D. 
Part  of  the  logs  were  to  be  cut  on  lands  licensed  to  D.  by 
the  State  of  Maine,  and  part  on  S.'s  land.  S.  was  to  drive 
the  lumber  down  the  Aroostook  river  to  Doyle's  Landing, 
and  D.  was  to  take  it  there.  No  logs  smaller  than  15  feet 
long  and  11  inches  in  diameter  at  the  top  end,  and  but  few 
as  small  as  that,  were  to  be  cut.  The  logs  were  to  be 
marked  with  D.*8  mark.    They  were  to  be  scaled  by  D.'a 


824  CONTBACT. 


scaler,  whom  S.  was  to  board.  S.  was  to  pay  the  stamp- 
age.  D.  agreed  to  make  advances,  on  which  he  was  to 
receive  a  commission  of  10  per  cent.  A  second  agreement 
for  cutting,  hauling  and  delivering  a  further  quantity  was 
made  between  the  parties.  This  agreement  was  in  some 
respects  similar  to  the  first  one,  but  the  place  where  the 
logs  were  to  be  cut  was  not  mentioned.  D.  furnished  the 
supplies.  The  logs  were  cut,  hauled  and  driven  down  to 
Doyle's  Landing.  They  were  got  out  for  D.,  and  marked 
with  his  mark.  The  evidence  was  contradictory  as  to  an 
actual  delivery  of  the  logs  to  D.  D.  took  possession  of 
them  and  drove  them.  S.  said  he  refused  to  deliver  the 
logs  imtil  he  was  paid,  and  that  he  sent  a  mfin  down  on 
the  drive.  The  jury,  in  effect,  found  there  was  no  actual 
delivery.  Held,  (by  Allen,  C.  J.,  Weldon  and  Duff,  J.  J., 
Fisher  and  Wetmore,  J.  J.,  disseniiente,)  That,  under  the 
agreement,  as  the  lumber  was  cut,  hauled,  and  marked 
with  D.'s  mark,  there  was  an  appropriation  of  it  by  S., 
which  vested  the  property  in  D.,  without  an  actual  delivery  ; 
that  the  word  ''  deliver"  in  the  agreement  did  not  denote 
a  transfer  of  title,  nor  show  that  S.  retained  the  jus  dis- 
panendi  until  he  had  made  an  actual  delivery  of  the  lum- 
ber to  D. ;  but  rather,  that  it  did  indicate  the  time  and 
place,  when  and  where,  S.'s  connection  with  the  lumber 
should  cease ;  and  that  even  if  there  could  be  any  doubt  as 
to  the  property  in  the  lumber  so  vesting  in  D.,  that  when 
it  was  brought  to  D.'s  landing,  and  D.  took  charge  of  it,  it 
became  his  property  by  the  terms  of  the  agreement,  with- 
out the  formality  of  an  actual  delivery.  Spragite  v.  King, 
IP.  rfJ5.  241. 

US— Bellvery  of  loi^s— Wbat  amounts  to— I>amag<;s. 

On  the  19th  November,  1872,  M.  entered  into  the  fol- 
lowing agreement  withthe  plaintiff:  ''Thisis  to  certify  that 
I  hereby  acknowledge  that  I  have  conveyed  to  John  J.  West, 
Esq.,  of  the  Parish  of  Johnston,  Queen's  County,  all  the 
spruce  and  pine  saw  logs  that  I  shall  get  from  now  until 
next  spring,  to  be  his  from  the  time  they  are  cut,  so  far  as 
what  I  shall  be  in  debt  to  him,  the  said  logs  to  be  marked 
with  the  mark  A.  M.     Signed,   Wm.  Marr.    Dated  9th 
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November^  1872."    Under  the  agreement^  M.,  in  the  fall  ot 
1872,  went  into  the  woods  to  out  logs  for  the  plaintiff.    In 
the  early  part  of  the  season  he  hauled  the  logs  which  he 
cut  into  the  Washdemoak  lake ;  in  the  latter  part  he  hauled 
them  into  Jolly  Brook.    The  precise  time  when  he  com- 
menced to  haul  to  the  latter  place  was  not  shewn ;  but 
MoL.,  one  of  the  defendants'  witnesses,  who  hauled  in  the 
same  neighbourhood,  said  that  it  was  about  the  beginning 
of  February.    And  the  defendant,  in  his  evidence,   said 
that  he  continued  to  haul  there  until  the  latter  end  of 
March  following.     In  the  meantime,  in  the  first  week  of 
March,  the  plaintiff  went  to  see  the  logs  on  the  Jolly 
Brook.    He  found  five  or  six  brows  of  logs  there,  contain- 
ing about  one  thousand  trees,  all  of  which  were  marked  A. 
M.    M.,  who  was  hauling  to  these  brows  at  the  time,  came 
there  whilst  the  plaintiff  was  inspecting  the  logs.     The 
plaintiff  enquired  of  him  whether  these  were  the  logs  which 
he  had  cut  for  him  under  the  agreement,  and  M.  replied 
that  they  were.     He  told  the  plaintiff  that  there  were  about 
one  thousand  trees  there,  and  going  over  the  brow  with  the 
plaintiff  and  shewing  the  logs,  he  asked  the  latter  how  he 
Uked  them,  and  told  him  they  were  his  logs.     The  plaintiff 
proved  that  he  made  advances  to  M.,  under  this  agree- 
ment, amounting  to  $212.77,  and  he  admitted  having  re- 
ceived the  logs  which  had  been  hauled  to  the  Washdemoak, 
from  which  he  realized  the  sum  of  $77.17.    M.  subse- 
quently sold  these  logs  to  the  defendant,  B.,  and  they  came 
into  the  possession  of  the  other  defendants.     The  value  of 
of  the  logs  at  the  time  the  plaintiff  was  on  the  brow  was 
stated  at  $400.     The  jury  found  for  that  amount.    Held, 
(by  Allen,  C.  J.  Weldon,  Fisher  and  Duff,  J.  J.,  Wetmore, 
J.,  dissenting,)  That  what  took  place  between  the  plaintiff 
and  M.  in  March  amounted  to  a  delivery,  and  that  the  pro- 
perty in  the  logs  passed  to  the  plaintiff.    Held,  (by  Allen, 
C.  J.,  Weldon  and  Duff,  J.  J.,  Fisher  and  Wetmore,  J.  J., 
dissenting,)  That  the  measure  of  damages  was  the  value  of 
the  logs  at  the  time  of  delivery,  and  not  the  amount  due 
from  M.   to  the  plaintili.      West  v.   Eoutledge,  1   P.  d- 
B.,  674. 
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97— Sale  of  Umber  to  be  hauled-  Passlni^  of  property. 

M.,  by  memorandam  in  ivriting,  dated  the  29th  Dec, 
1873,  sold  to  H.  1,000  spruce  and  pine  saw  logs,  and  all 
above  that  number  which  M.  might  haul  the  ensuing  win- 
ter, (stating  size  and  quality),  the  logs  to  be  delivered  to  H. 
on  or  before  1st  June,  in  H/s  boom  at  Shediac,  for  which 
H.  was  to  pay  $4.50  per  thousand  on  delivery,  less  all 
advances  made ;  the  logs  to  be  the  property  of  H.  as  soon 
as  they  should  be  hauled  to  the  yards  or  brows,  and  he 
then  to  have  the  option  of  taking  possession  of  them,  but 
the  logs  until  delivery  at  the  boom,  to  be  at  M/s  risk  and 
expense.  On  October  29th,  in  same  year,  M.  made  an 
agreement  with  C.  to  cut  and  haul  200  spruce  and  pine 
saw  logs,  and  to  deliver  them  at  a  brow  on  Cocaigne  Biver 
on  or  before  1st  March,  for  which  C.  was  to  pay  him  $8.00 
per  thousand ;  and  C.  also  agreed  to  purchase  at  same  time 
any  more  logs  that  M.  might  haul  and  deliver  at  same 
place.  Held,  1.  That  under  the  agreein  it  between  H. 
and  M.  the  property  in  any  logs  cut  by  li»e  latter  for  the 
former  under  that  agreement,  and  hauled  to  the  yards  or 
brows,  would  vest  in  H.  without  any  delivery.  2.  That 
under  the  agreement  between  C.  iBind  M.  no  property  in  any 
logs  cut  by  the  latter,  would  vest  in  the  former  without  a 
delivery ;  and  that  any  logs  hauled  by  M.  after  the  agree- 
ment with  H.  and  got  under  that  agreement,  vested  in  him, 
and  could  not  be  affected  by  any  subsequent  delivery  to  C. 
Hannington  v.  Cennier,  3  Pug.  212, 

38— Property  in  Ltiimber— Non-payment  of  draft-  €on 
tinnance  of  plainttflT^s  rig^ht  in  property* 

The  plaintiff  company  being  owners  in  fee  of  certain 
lands  granted  to  C.  &  S.  a  license  to  cut  lumber  on  the 
lands.  By  the  license  it  was  agreed  inter  alia  that  the 
stumpage  was  to  be  paid  in  the  following  manner : — "  Said 
Company  shall  first  deduct  from  the  amount  of  stumpage 
on  the  timber  or  lumber  cut  by  grantees  on  this  license  as 
aforesaid,  an  amount  equal  to  the  mileage  paid  by  them  as 
aforesaid,  and  the  whole  of  the  remainder,  if  any,  shall 
not  later  than  the  15  th  April  next,  be  secured  by  good  en- 
•dorsed  notes,  or  other  sufficient  security  to  be  approved  of 
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by  the  said  company,  and  payable  on  the  15th  July  next, 
and  the  lumber  not  to  be  removed  from  the  brows  or  land- 
ings till  the  stumpage  is  secured  as  aforesaid/' — and — 
"said  company  reserves  and  retains  full  and  complete 
ownership  and  control  of  all  lumber  which  shall  be  cut  from 
the  aforementioned  premises,  wherever  and  however  it  may 
be  situated,  until  all  matters  and  things  appertaining  to, 
or  connected  with  this  license  shall  be  settled  and  adjust- 
ed, and  all  sums  due,  or  to  become  due  for  stumpage,  or 
otherwise,  shall  be  fully  paid,  and  any  and  all  damages  for 
non-performance  of  this  agreement  or  stipulation  herein  ex- 
pressed, shall  be  liquidated  and  paid.  And  if  any  sum  of  . 
money  shall  have  become  payable  by  anyone  of  the  stipu- 
lations or  agreements  herein  expressed,  and  shall  not  be 
paid  or  secured  in  some  of  the  modes  herein  expressed 
within  ten  days  thereafter,  then,  in  such  case,  said  com- 
pany shall  have  full  power  and  authority  to  take  all  or  any 
part  of  said  lumber  wherever  or  however  situated,  and  to 
absolutely  sell  and  dispose  of  the  same  either  at  public  or 
private  sale  for  cash,  and  after  deducting  reasonable  ex- 
penses, commissions,  and  all  sums  which  may  then  be  due, 
or  may  become  due,  from  any  cause  whatever,  as  herein 
expressed,  the  balance,  if  any  there  be,  they  shall  pay  over 
on  demand,  to  said  grantees  after  a  reasonable  time  for 
ascertaining  and  liquidating  all  amounts  due,  or  which 
may  become  due  either  as  stumpage  or  damages." 

C.  &  8.  cut  lumber  and  gave  plaintiff  a  draft  on  J.  &  Co. 
for  stumpage ;  according  to  agreement.  The  draft  was 
accepted  by  J.  &  Co.,  and  approved  of  by  plaintiffs,  but  it 
was  not  paid  at  maturity.  After  giving  the  draft,  C.  &  S« 
sold  the  lumber  to  J.  &  Co.,  who  knew  the  lumber  was  cut 
on  the  plaintiiFs  land  under  the  said  agreement.  J.  &  Co. 
failed,  and  the  defendant,  their  assignee,  took  possession 
of  the  lumber  and  sold  it.  Held,  That  the  acceptance  of 
the  draft  was  not  a  payment  of  the  stumpage,  that  the 
property  in  the  lumber  did  not  pass  to  C.  &  S.  until  the 
stiunpage  was  paid,  and  that  the  defendant  was  liable  to 
pay  the  plaintiffs  the  amount  thereof.  N.  B.  Rwy.  Co,,  v. 
McLeod,  IP.  dtB.  257. 
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99— Agreement  to  take  Stock— SubscriMni^  paper. 

The  plaintiff  company  was  about  being  organized,  and 
defendant  was  asked  to  take  stock  in  it,  and  subscribed  his 
name  to  a  paper  prepared  for  that  purpose,  agreeing  to 
take  ten  shares.  Held,  (per  Bitchie,  C.  J.  and  Allen,  J., 
Weldon,  J.  dissentiente),  That  this  was  an  offer  made  by  the 
Company  on  the  one  side,  and  accepted  by  the  defendant 
on  the  other,  and  that  a  complete  contract  was  formed 
which  made  him  liable  as  a  stockholder  to  assessments. 
Held,  also.  That  it  was  not  necessary  that  certain  shares 
designated  by  numbers  should  be  assigned  to  defendant, 
to  make  him  liable.  European  and  N.  A.  Rwy,  Co.  y. 
McLeod,  8  Pug.  8. 

84^— Completion  of  isontract — Foreign  Insurance  Com- 
pany. 

A  policy  of  insurance  issued  in  New  York  and  delivered 
in  Boston  to  a  broker  by  whom  it  was  sent  to  St.  John  to 
his  agent,  and  by  him  handed  to  the  defendants,  who. gave 
in  return  a  premium  note,  was  held  not  to  have  been  com- 
plete until  actually  delivered,  and  the  transaction  was 
illegal  under  Act  of  Assembly  19  Vic.  cap,  45,  which  pro- 
hibits any  foreign  Insurance  Company  from  doing  busi- 
ness in  the  Province  without  first  filing  a  certificate  in  the 
Provincial  Secretary's  office.  No  indebtedness  from  the 
defendant  to  plaintiff  was  shewn,  and  no  consideration  as 
between  them  shewn.  AUison  v.  Robinson  et  al,  2  Pug. 
108. 

81    Foreign  Insurance  Company— Carryini^  on  busi- 
ness in  Province— lllepBdity. 

A.  held  himself  out  as  the  agent  in  St.  John  of  the 
Columbian  Insurance  Company,  whose  head  office  was  in 
New  York.  His  course  of  business  was  to  receive  applica- 
tions for  insurance  addressed  to  the  Company,  which  he 
would  forward  to  B.,  an  insurance  broker  in  Boston.  The 
latter  would  send  the  application  to  the  Company,  when, 
if  it  was  accepted,  a  policy  would  be  deUvered  to  him,  and 
the  premium  charged  against  him  at  the  time.  The  policy 
was  then  forwarded  by  B.  to  A.,  who  would  deliver  it  to 
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the  assnredy  taking  the  premium  note  direct  to  himself,  and 
sending  to  B.  his  own  note  for  nine-tenthsof  the  amount  (the 
balance  being  kept  for  commissions).  Held,  That  this  was 
an  indirect  carrying  on  of  insurance  in  the  Proyince  by 
the  Company,  contrary  to  the  Act  of  Assembly  19  Vic.  cap. 
46,  and  that  a  premium  note  given  to  A.  could  not  be  col- 
lected, and  also,  that  the  fact  of  the  note  being  made  to 
A.  instead  of  to  the  Company,  in  no  way  distinguished  this 
case  from  AUison  v.  Robinson,  2  Pug.  108.  Jones,  dte.,  y. 
Tofjihr,  Re  OuUon,  2  Pug.  891. 

S9— Performance  within  a  year—Statute  ef  Frauds— 
Uncertainty. 

The  defendant  undertook  to  give  or  procure  for  the  plain- 
tiff, a  situation  as  clerk  or  book-keeper,  at  $1,000  a  year, 
in  consideration  for  which  the  plaintiff  was,  for  a  certain 
sum  agreed  upon,  to  give  the  defendant  a  deed  of  his  in- 
terest in  certain  lands,  and  to  use  his  influence  with  the 
other  heirs  to  procure  deeds  to  the  defendant.  In  an 
action  brought  against  the  defendant  for  breach  of  this 
agreement  is  was  Held,  Ist.  That  the  contract  was  not 
void  for  uncertainty.  2nd,  That  it  was  not  void  under  the 
Statute  of  Frauds,  as  being  a  contract  not  to  be  performed 
within  a  year.    Bennet  v.  Peck,  2  Pug.  816. 

88— Restraint  ef  trade— Public  PoUcy. 

An  action  against  defendant,  owner  of  a  tug-boat  in  the 
harbour  of  St.  John,  for  breach  of  an  agreement  entered 
into  between  the  proprietors  of  sixteen  tug-boats,  respect- 
ing the  towage  of  vessels  according  to  what  was  known  as 
— "  the  regular  turn  system."  By  this  they  agreed,  among 
other  things,  that  every  tug-boat  should  take  its  regular 
turn  in  order;  that  every  ship  coming  into  the  harbour 
should  count  as  such  turn,  and  that  such  tug  should  be 
entitled  to  all  her  towage  till  she  went  to  sea.  That  on  an 
arrival  of  a  vessel  at  Partridge  Island,  the  tug,  whose  turn 
it  might  be,  must  be  prepared  to  attend  the  vessel.  If 
more  than  one  vessel  arrived,  the  tug,  whose  turn  it  might 
be,  should  have  the  option  of  choosing  the  largest  vessel, 

the  next  in  turn  to  choose  from  the  remainder.    That  all 
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new  vessels  up  or  down  the  Bay  of  Fundy  beyond  Quaoo 
or  Masquash,  should  be  towed  on  special  terms  to  Part- 
ridge Island,  and  on  arrival  there,  should  be  towed  into 
the  harbour  by  the  steam-tug,  and  should,  in  falling  to 
such  tug's  general  turn,  count  as  such,  but  if  the  vessel  did 
not  fall  to  said  tug's  general  turn,  then  it  should  be  allowed 
to|said  tug  as  a  general  turn  ahead  ;  and  all  tugs  on  the 
general  turn  list  ahead  of  such  tug  which  had  not  thei^ 
general  turn,  should  take  the  next  vessel  arriving  as  their 
turn.  The  agreement  then  prescribed  the  order  of  tugs 
for  new  vessels  beyond  Quaco  and  Musquash.  The  breach 
of  agreement  complained  of  was,  that  a  new  vessel  beyond 
Quaco  required  to  be  towed  into  the  harbour ;  that  it  was 
the  turn  of  the  plaintiff's  tug  to  do  the  towing  according 
to  the  agreement,  but  that  the  defendant,  contrary  to  the 
agreement,  towed  the  vessel  into  the  harbour  with  his  tug, 
and  afterwards  towed  her  to  sea,  though  the  plaintiff  was 
ready  and  willing  to  do  the  work.  On  demurrer,  the  Court 
held  the  agreement  to  be  void,  as  being  contrary  to  public 
policy,  and  in  restraint  of  the  freedom  of  trade — the 
parties  having  restricted  themselves  from  carrying  on 
their  own  choice,  but  according  to  the  will  of  others,  and 
that  the  interest  of  the  public,  particularly  of  shipowners^ 
would  be  prejudiced  by  giving  effect  to  such  an  agreement. 
PraU  V.  Tapley,  3  Pug.  163. 

34— Promise  made  to  another. 

Plaintiff  sued  up  on  the  following  instrument, — **  12 
months  from  the  26th  June,  1873,  I  (defendant)  will  pay 
J.  C.  (plaintiff)  $90  for  D.  P.,  or  otherwise  settle  the  sum 
of  $90  for  him,  on  a  note  that  he  says  he  gave  J.  C.  lor  $100* 
Held,  That  this  was  not  a  promissory,  note  and  required 
a  consideration  to  support  the  agreement,  and  that  it  was 
not  an  agreement  with  the  plaintiff,  but  with  D.  P. 
Cochrane  v.  Caie,  3  Pug.  224. 

35— Two  Ifleanings— Constroction. 

Where  an  instrument  is  susceptible  of  two  meanings* 
one  of  which  is  reasonable  and  probable,  and  the  other 
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altogether  improbable,  it  ought  to  be  construed  in  the 

former  sense,  unless  it  is  clear  that  the  other  construction 

.    .  .  .     .        ■  * 

was  intended.  J.  agreed  to  deliver  to  M.  a  quantity  oi^ 
lumber.  At  the  time  of  entering  into  the  contract,  the 
ormer  signed  a  writing  as  follows: — **  When  the  season's 
shipments  are  over,  if  M.  cannot  turn  out  $8  for  lumber, 
as  paid  Jones  Jones,  wUl  take  off  25  cents  of  each  super- 
ficial, or  the  loss,  if  any."  Hdi^  That  this  meant  that 
the  deduction  of  25  cents  was  intended  to  be  a  maximum 
sum,  and  that  the  words,  "or  the  loss,  if  any,'*  would 
only  apply  in  the  event  of  the  loss  being  less  than  25  cents 
per  thousand.    Jonez  v.  Mcintosh,  2  Pug.  348. 

Ainbig^iiity  in  letter. 

See  Accord  and  Satisfaction.     IVeldtm  v.  Vaughan. 

36— Res^cission— Fraud— Adoption— Stata  quo. 

A  person  induced  by  fraud  to  enter  into  a  contract, 
cannot,  after  he  has  acted  under  it  so  that  the  parties  can 
no  longer  be  placed  in  staUi  qtw,  avoid  the  contract. 
Lloyd  V.  Union  Ins,  Co.,  2  Pug.  498. 

As  to  necessary  averments  of  ft-aud  and  plalntilPs 
knoivledge  of  same. 

See  Same  case  Pleading  II.  57. 
37— Kale  by  ascertained  measurement- -mistake. 

Where  parties  enter  into  a  contract  in  which  there  is 
no  fraud  shewn,  the  Court  will  not  make  a  new  contract 
for  them,  nor  rectify  mistakes  in  it.  Where  a  quantity  of 
molasses  was  sold  according  to  a  certain  gauge  already 
marked  on  casks,  defendant  bound  by  that  condition,  al- 
though quantity  fell  short.  McLean  v.  liobinson,  2  P.  dt 
B.S'd. 

38— Overseers  of  the  poor— Recognition   of  liability- 
Support  of  child. 

On  evidence  it  did  not  appear  by  whose  authority  the 
child  was  taken  to  the  party  supporting  it ;  but  when  the 
latter  rendered  his  accounts  to  the  overseers  for  sixteen 
weeks*  support,  they  did  not  deny  their  liability,  or  raise 


882  CONTBACT. 


any  objection  whateveri  but  paid  $4  on  aoooont  of  the  de« 
mandy  and  in  the  trial  before  a  Justice  of  the  Peace,  one  of 
the  oyerseers  expressly  admitted  their  liability  for  the 
whole  sum.  Held,  That  there  was  sufficient  evidence  from 
which  a  contract  might  be  implied.  Regina  y.  Arckibaidp 
ZP.dtB.  260. 

89— Parol  contract— Determliiatioii  of— Easement. 

An  easement  cannot  be  created  by  parol,  and  a  parol 
agreement  of  such  would  be  determined  by  a  conveyance 
to  a  third  person  from  the  party  agreeing  to  give  the  ease- 
ment.    Breiving  v.  Berryman,  2  Pvg,  115. 

A  person  Induced  by  flwud  to  enter  Into  a  contract 
cannot,  alter  he  has  acted  nnder  It,  so  that  the 
parties  ewtn  no  ioniser  be  placed  in  statu  quo, 
avoid  the  contract. 

See  Pleading  II.  67.     Lloyd  v.  Union  Ins,  Co. 

Joint  contract. 

Sale  of  vessel  under  certiUcate  of  sale« 

Action  for  proceeds  of  sale  by  three  out  of  four  owners. 
Contract  held  to  be  a  joint  one,  and  that  all  the  owners 
should  be  joined  in  action  against  defendant.  See  Action 
at  Law.     Campbell  v.  Jones. 

Agreement  to  build  house  and  malie  payment  In 
specified  time  of  certain  amount— Condition  pre- 
cedent—JVecessary  to  aver  In  declaration. 

I 
See  Pleading  I.  68.    DriscoU  v.  Barker.  , 

Separate  Interest  In  contract. 

I 

See  Action  at  Law  XIII.  j 

Daman^es  on  breach  of  contract. 

See  Damages. 

Damaffes—Iiron-asslgnment  of  Judgments,  etc.— Ii^ury 
to  business. 


See  Damages  I.  9. 
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Freli^ht— Payment  of— Implied  contract. 

See  Shipping  Law  18.    Ferguson  v.  DomviUe. 

Railway  Aets^  when  treated  as  contracts  between 
ln<M»rporators  and  the  pnbllc. 

See  Mandamus.    Re  N.  B.  d  C.  Ry.  Co. 

Master    and    servant  —  Contlnnance    of    contract  — 
Grounds  of  dismissal. 

See  Master  and  Servant.     Orove  v.  DomvUk. 

Contract,  Joint  or  several. 

See  Action  at  Law  XIII. 

COMTRIBVTIOM. 
liOss  of  i^oods  by  Jettison. 

See  Shipping  Law  10. 

Action  tor,  on  note— Surety. 

See  Consideration  8. 

COBTTRIBIJTORIES. 

UablUty  of  stockholder. 

See  Winding  Up  Act. 
Executors— Stock  In  name  of,  In  bank— Uablllty. 

See  Winding  Up  Act. 

conrvERSioiv. 

See  Trover. 

COMinETAlVCE. 

See  Deed. 

BiU  of  Sale. 

mrite  should  be  party  to— Seller  of  land  should  pre- 
pare conveyance. 

See  Vendor  and  Purchaser. 

COMTICTIOIV. 

See  Justice  of  the  Peace. 
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corohteb. 

See  Venire. 
Jury. 

I— A«tliority  to  take  limit  bond  urhere  ipirrit  directed 
to,  and  arrest  made  by  him. 

The  coroner,  though  not  specially  named,  has  the  same 
authority  as  the  Sheriff  to  take  a  limit  bond  under  the  Act 
6  Wm.  IV.  cap.  41,  where  the  writ  has  been  directed  to^ 
and  the  arrest  made  by  him.    Ea/rle  v.  Deveber,  1  Kerr  848. 

9— Jury  process— Snillcleney  of* 

Quarey  Whether  it  is  necessary  to  direct  any  other  but 
jury  process  to  a  coroner,  where  the  only  objection  to  the 
Sheriff  is  that  he  is  related  to  the  defendant.  See  Steven- 
son y.  Douglas f  Ber.  281. 

8—Dnty  ot<-Jadlelal— Absence  of  any  Juror. 

A  Coroner's  duty  is  judicial,  and  he  can  only  take  an 
inquest  super  visum  corporis ;  and  an  inquest  where  the 
Coroner  and  jurors  were  not  present  at  the  same  time  ia 
void.    Ex  parte  Wilson,  Trin.  T.  1871. 

4— Inqnest— Expenses* 

Where  an  inquest  has  been  duly  taken — Quare,  Whether 
the  Sessions  are  justified  in  refusing  to  pay  the  expenses 
under  1  Rev.  Stat.  cap.  132.    Ibid. 

CORPORATION. 
1— Snmmary  proceedings. 

Since  the  Act  6  Wm.  IV.  cap.  33,  establishing  the  writ 
of  summons,  a  Corporation  may  be  proceeded  against  in  a 
summary  action ;  and,  in  cases  where  the  proceedings  ought 
to  be  summary,  the  plaintiff  will  only  be  entitled  to  sum- 
mary costs.  O'Connor  v.  T}ie  N.  B.  and  N.  S.  Land 
Company,  1  Kerr  276. 

9— Ag:ent~Aathorlty— Extent  of* 

The  Tobique  Mill  Company  (an  incorporated  company,) 
authorized  their  agent,  by  power  of  attorney,  ''  to  manu- 
facture logs  into  lumber  at  the  mills,  transport  them  to 
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market,  and  dispose  of  them*'  for  the  company's  benefit. 
Held,  That  this  did  not  authorize  the  agent  to  deliver  over 
lumber  at  the  mills,  in  payment  of  securities  given  by  him 
on  behalf  of  the  company  for  debts  contracted  in  the  course 
of  his  agency  ;  and  that  such  delivery  vested  no  property 
in  the  creditor.    Lombard  v.  Winalow,  1  Kerr  827. 

8— Maklni:  promissory  notes* 

Qtuere,  Whether  the  company  could  authorize  their 
agent  to  make  promissory  notes ;  and  if  they  could,  whether 
he  had  a  right  to  make  notes  in  his  own  favour  in  payment 
of  a  debt  due  himself  for  his  services  ?    Ibid. 

4— Contract  not    under    seal— Anient— Authority— Es* 
toppel  hy  plea«llnii:« 

A  written  contract  made  in  the  name  and  on  behalf  of 
a  corporation,  called  **  The  Lancaster  Mill  Company,'" 
by  their  agent,  with  the  plaintifb,  whereby  the  plaintiffs 
for  certain  stipulated  payments,  which  would  amount  to 
over  £600,  to  be  made  by  the  company,  engaged  to  cut, 
raft,  and  drive  to  the  company's  mills  a  large  quantity  of 
logs  in  the  course  of  the  ensuing  season,  is  of  such  nature 
and  extent  as  could  only  be  made  under  the  common  seal 
of  the  corporation.  Held,  Therefore,  In  assumpsit  brought 
for  the  recovery  of  the  stipulated  payment  after  the  deliv* 
ery  of  the  logs  at  the  mills,  that  the  corporation  was  not 
liable — per  Ghipman,  C.  J.,  Botsford,  J.,  and  Garter,  J. 
The  corporation  was  not  liable  on  the  contract,  because 
there  was  no  sufficient  proof  of  the  agent's  authority,  of  a 
recognition  of  the  contract  by  the  corporation,  of  the  mills 
being  in  the  tenure  of  the  corporation,  or  of  the  appoint- 
ment of  officers  under  the  act  of  incorporation  to  manage 
the  business  of  the  company — ^per  Parker,  3.,  the  defend- 
ant, being  sued  as  a  corporation,  and  appearing  and  plead- 
ing as  such  in  bar  to  the  action,  is  estopped  at  the  trial 
from  disputing  its  existence  as  a  body  corporate,  and  its 
ability  to  contract  in  that  capacity.  Seelye  v.  Lancaster 
Mill  Company,  1  Kerr  877. 
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5— Assumpsit— nrhen  It  lies  against* 

Where  money  has  been  received  by  a  manufactoring 
<;orporation  under  a  parol  agreement  to  make  payment  for 
the  same  in  articles  of  their  manofactore,  which  they  have 
failed  to  perform ;  an  action  of  assumpsit  lies  to  recover 
back  the  money.  Diamond  v.  The  St.  Qeorge  Lime  Com^ 
party ^  2  Kerr  637. 

•—Letters  patent— Presnmptlon  of—Proper  issne  of« 

Where  a  corporation  is  created  by  letters  patent  under 
the  great  seal  of  the  Province,  and  under  the  signature  of 
the  Lieut.-Govemor,  it  will  be  presumed  that  such  letters 
patent  were  properly  issued.  Doe  dem.  Commercial  Bank 
V.  WiOiston,  8  Kerr  101. 

Y— Admission  of  existence  of  corporation  by  wiiat* 

Giving  a  mortgage  to  a  corporation,  and  entering  into 
a  consent  rule  in  an  action  of  ejectment  brought  by  a  cor- 
poration, are  admissions  of  the  existence  of  the  corporation. 
Ilnd. 

§ — IVot  liable  to  attachment  lor  costs. 

A  corporation  is  not  liable  to  an  attachment  for  non- 
payment of  costs ;  therefore,  where  a  peremptory  under- 
taking was  enlarged  on  the  application  of  a  corporation 
(plaintiffs,)  the  defendant  was  allowed  to  sign  judgments 
of  non-suit  if  the  costs  were  not  paid  in  a  limited  time, 
Tnistees  of  Greenock  Church  v.  Love,  8  Kerr  179  See  also 
Doe  V.  Crawford,  3  All  266. 

9— IVon-payment  of  money  by  collector— Action  by. 

Where  an  act  authorized  the  corporation  of  a  city  to 
raise  money  by  assessment,  and  directed  that  the  person 
appointed  by  them  to  collect  the  money,  should  pay  it  over 
to  the  chamberlain  of  the  city ;  the  chamberhiini  being 
only  a  servant  of  the  corporation,  cannot  sue  the  collector 
for  not  paying  over  the  money ;  the  action  must  be  brought 
by  the  corporation.  Mayor,  dc,  of  St.  John  v.  Batdtcin, 
8  Kerr  477. 
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lO— Church  Corporation— Existence  ol^lVaiDe. 

A  Choroh  Corporation  may  exist  under  the  Act  29  Geo. 
III.  cap.  1|  by  the  style  of  **  The  Rector,  Church  Wardens 
and  Vestry/'  etc.,  though  no  rector  has  at  the  time  been  ap- 
pointed ;  and  a  grant  by  that  name  is  good.  Doe  dem 
Rector y  &c.,  ofQueenabury  y.  Ouiou^  1  All.  6. 

11— Powers— Exercise  of  by  Chnrch  UTardens,  etc. 

The  Church  Wardens  and  Vestry  may  exercise  the 
powers  given  to  the  Rector,  Church  Wardens  and  Vestry, 
by  the  Act  29  (}eo.  III.,  cap.  1,  as  well  where  there  never 
has  been  a  Rector  appointed,  as  where  a  vacancy  is  caused 
by  the  death  or  absence  of  the  Rector.    Ibid. 

13— Contract  under  Seal— Estoppel* 

A  Municipal  Corporation  with  certain  defined  powers, 
is  not,  by  entering  into  a  contract  under  seal,  estopped 
from  shewing  its  incapacity  to  make  such  a  contract. 
Jamieson  v.  The  City  of  FredericUm,  2  AU.  128. 

IS—Authority  by   Statute  to  erect  baiidinn:— Implied 
poorer. 

The  Corporation  of  the  City  of  Fredericton  entered  into 
a  contract  with  the  plaintiff  for  the  erection  of  a  building 
for  a  market  house.  Held,  That  sufficient  authority  was 
given  them  by  the  Act  of  Incorporation  (11  Vie.  cap.  61), 
and  therefore  that  the  contract  was  valid.    Ibid. 

£4 A.  power  to  establish  Fairs,  necessarily  includes 

a  power  to  establish  Markets.     Ibid. 

15— Crourn  rlfi^lit— Settlnn:  up  same  to  Invalidate  Con- 
tract. 

Qtuerey  If  the  Corporation  had  no  authority  to  establish 
a  Market  without  license  from  the  Crown,  whether  it  could, 
after  the  performance  of  the  contract,  and  in  the  absence 
of  any  interference  by  the  Crown,  set  up  the  Crown  right 
to  invalidate  the  contract  ?  and  SembUy  That  after  the  per- 
formance of  the  contract,  the  corporation  could  not  resist 
payment  because  of  a  defect  in  the  title  to  the  land  on 
which  the  market-house  was  built — ^they  retaining  the  pos* 
session  of  it.     Ibid. 
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16— Seal— Resolution  not  under  seal. 

Defendant,  a  tenant  of  the  Corporation  of  St.  John, 
elaimed  <!ompen8ation  for  some  alleged  damage  to  the  land 
leased,  caused  by  the  corporation ;  and  they  passed  a  reso- 
lution, allowing  him  therefor,  the  amount  of  rent  he  would 
be  liable  to  pay  for  the  land  for  a  certain  time.  Held, 
That  not  being  under  seal,  the  resolution  was  not  binding 
on  the  corporation,  and  that  the  defendant  could  not  set  off 
the  amount  of  rent  so  allowed,  in  an  action  by  the  corpor- 
ation to  recover  money  in  his  hands  belonging  to  them. 
Mayor,  dtc,  of  St.  John  v.  Wilmot,  2  AU.  566. 

lY— British  Statute— Restraint  of— Leases. 

Quare,  Whether  the  Stat.  18  Eliz.  cap.  10,  restraining 
ecclesiastical  persons  from  making  leases  for  a  longer  term 
than  21  years,  applies  to  Church  Corporations  in  this  Pro- 
vince.    Bedell  v.  The  Rector,  (6c,,  of  Fredericton,  8  AIL  217. 

i  8— nren^lifirence— Liability  tor. 

A  Municipal  Corporation  is  liable  to  an  action  for  neg- 
ligence in  the  discharge  of  any  duty  imposed  on  them  by 
their  charter.  Oreen  v.  The  Mayor,  dc,  of  St.  John,  1 
tian.  626. 

10— Trespass— Action  by  tJorporatiou— i%o  Rector. 

In  the  absence  of  proof  of  there  being  any  Rector  of  a 
parish,  an  action  of  trespass  for  injury  to  the  Parish 
Church  may  be  brought  in  the  name  of  the  Church  corpor- 
ation. Rector,  etc.,  of  St.  Qeorge's  Church  v.  Cough,  1  Han, 
609. 

30— Summons— Requisite  statement  of  cause  of  action. 

The  summons  issued  against  a  corporation  under  the 
Act  12  Vic.  cap.  39,  sec.  16,  should  state  the  cause  of  ac- 
tion truly :  where  the  summons  was  to  answer  in  a  plea  of 
^*  debt,*'  and  the  declaration  was  in  covenant,  an  interlocu- 
tory judgment  was  set  aside.  OUmore  v.  The  Liverpool, 
ifc,  Assurance  Company.,  Hit.  T.  1871. 

An  affidavit  of  the  service  oi  a  summons  issued  against 
a  foreign  Corporation,  stated  that  the  copy  was  served 
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upon  E.  A.,  "  the  agent  of  the  above  named  Company.** 
^eld^  That  aa  ,by  the  Act  12  Vic.  cap.  89,  sec.  16,  service 
upon  an  agent  was  only  good  m  a  suit  against  a  foreign 
Corporation,  the  affidavit  was  insufficient,  as  it  did  not 
state  that  the  defendant  was  a  foreign  Corporation.    Ibid. 

Si—Payment  ot  aioney  to  a  Society  does  not  IncoiYor^ 
ate. 

The  mere  grant  by  an  Act  of  the  Legislature  of  a  sum 
of  money  to  a  Society  for  a  particular  purpose,  does  not 
constitute  it  a  corporation.  The  Municipality  of  Tork 
was  authorized  by  Act  23  Vic.  cap.  4,  to  issue  debentures  in 
a  certain  sum,  to  be  appropriated  in  assisting  T^e  Tork 
County  Agricultural  Society  to  raise  funds  for  the  erection 
of  permanent  buildings  for  the  purpose  of  holding  annual 
shows  and  fairs.  Keld,  That  this  did  not  create  **  The 
Tork  County  Agricultural  Society  **  a  Corporation.  Hnd/je 
V.  Reid,  Mich.  T.  1872. 

Policies  signed  by  president  and  countersigned 


by  secretary  as  required  by  Act  incorporating  Insurance 
Company,  valid  without  seal  of  company.  See  Evidence 
VI.  5. 

Anient  Accredited. 

See  Principal  and  Agent  28. 
lis— Corporation  of  City  ot  St.  John. 

Are  not  bound  by  their  charter  as  grantees  of  Crown  to 
build  or  keep  in  repair  wharves  or  sea  walls  for  the  protec- 
tion of  the  city  lands  from  the  sea.  No  such  implied  duty 
by  charter.  See  Coram  v.  Mayor,  <tc.,  of  St.  John,  1  Han. 
441. 

94— Power  to  chann^e  name. 

An  incorporated  Company  has  no  power  to  change  its 
corporate  name  without  the  authority  of  the  Legislature. 
Lkyd  V.  E.  B.  N.  A.  Rwy.  Co.  et  al,  2  P.  d\  B.  194. 

Conveyance  to  Company  by  corporate  name  before  in- 
corporation does  not  pass  property.  Sec  Bill  of  Sale. 
(Same  case). 
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35— Proof  of  Incorporation— Plea«llii|i:. 

In  an  action  brought  by  plaintiffs  in  their  corporate 
name  against  defendants  as  endorser  of  a  promissory  note, 
the  defendants  pleaded  no  endorsement  and  want  of  pre- 
sentment. Held,  That  under  these  issues,  the  plaintiffs 
were  not  bound  on  the  trial  to  prove  their  incorporation. 
Bank  of  Nova  Scotia  v.  Mason,  2  Pttg.  460. 

it6— Incorporation  not  traversed— Proof. 

In  an  action  against  defendants  in  their  corporate 
capacity  as  endorsers  in  a  promissory  note,  the  defendants 
pleaded  no  endorsement  and  want  of  presentment.  Heldj 
That  under  the  Common  Law  Procedure  Act  1878,  the 
plaintiff's  were  not  bound  to  prove  their  incorporation  on 
the  trial  of  cause,  as  by  that  Act  whatever  is  not  traversed 
is  admitted.    Bank  of  Nova  Scotia  v.  Morrow,  2  Pug.  460. 

tlY— Power  of  corporation^Alloivnnce  of  salary. 

The  directors  of  a  Company  passed  a  resolution  allow- 
ing their  president  a  salary  of  $1,200,  for  the  year  then 
current,  and  ordered  that  a  certificate  of  indebtedness 
under  the  corporate  seal  should  be  issued  to  him  in  said 
sum,  upon  which  the  president  caused  the  corporate  seal 
to  be  attached  to  the  certificate.  There  was  no  resolution 
of  the  stockholders  voting  the  president  remuneration  for 
his  services ;  nor  was  there  any  provision,  either  in  the 
Acts  of  Incorporation,  or  the  By-laws  of  the  Company  for 
such  remuneration.  Held,  in  an  action  brought  on  this 
certificate,  That  the  president  was  not  by  law  entitled  to 
receive  pay  for  his  services ;  that  the  board  of  directors 
had  no  right  to  pass  the  resolution  referred  to ;  that  the 
act  of  affixing  the  corporate  seal  to  the  certificate  was  of 
no  legal  force,  and  it  was  open  to  the  Company  to  resist 
payment  in  a  Court  of  law.  Fellows  v.  The  Albert  Mining 
Co.,  8  Pug.  203. 

d8  -Muisance— Rii^lit  to  remove— Hifi^h  and  loiv  ivater 
marie. 

The  plaintiff  was  the  owner  of  lot  No.  1  in  the  City  of 
St.  John,  granted  nine  months  before  the  charter  of  the 
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city,  which  lot  was,  by  the  terms  of  the  grant,  to  extend 
to  low  water  mark.  He  was  in  the  act  of  erecting  a  pier 
on  the  land  between  high  and  low  water  mark,  when  he 
was  interfered  with  by  the  defendant,  acting  under  the 
authority  of  the  corporation,  who  removed  the  pier  as  an 
obstruction  and  a  nuisance.  Trespass  being  brought. 
Held,  (Weldon,  J.,  diss.,)  That  the  plaintifiTs  grant  was 
subject  to  the  jvs  publicum  of  passing  and  repassing  be- 
tween high  and  low  water  mark,  and  that  the  corporation, 
who  are  by  law  the  conservators  of  the  harbour,  were 
justified  in  removing  the  obstruction.  Brovm  v.  Beed  et  al, 
2  Pu^.  206. 


Action  afiralnst  Corporation— AllegaUoiis  in  declara- 
tion—Public streets  under  control  of— Evidence. 

See  Pleading  I.  75,  Gordon  v.  Mayor^  dc,  8U  John. 

Assessment  of  Stoclc. 

See  Assessment. 

Foreign  Insurance   Company— Illegally  cari*ying  on 
business  in  Province. 

See  Contract  SO,  81. 

Tiie  property  of  a  Corporation  is  subject  to  attach- 
ment. 

See  Attachment  57. 

ForeiiHA  Corporation  —  Uability  to  Oarnishee  —  Pro- 
cess. 

See  Attachment. 

Cliairman— Proof  of  being. 

See  Evidence  XI.  58. 

UTater  Company— Obligation  to  keep  supply  of  water. 

See  Water  Company. 

Corporation  of  Saint  John  have  no  right  to  limit  by 
contract  their  power  to  make  by-laws  within  their  control 
nnder  the  charter.    See  By-Laws  5. 

See  Joint  Stock  Company. 
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CORPORATE  UrAmE. 

&'c6'  Church  of  England.    See  Corporation. 

* 

misdescription* 

Where  the  notices  and  orders  upon  which  an  action 
under  the  Winding  Up  Act  was  founded,  were  entitled, 
"  The  President,  Directors  and  Company  of  the  West- 
moreland Banii,  in  the  County  of  Westmoreland,'* — the 
corporate  name  being — **  The  President,  Directors  and 
Company  of  the  Westmoreland  Bank."  Held,  No  misde- 
scription, the  words  being  merely  an  addition  of  the  local- 
ity.    McKenzie  v.  IViawell,  1  Han  503. 

COSTS. 

I.  Kecord  and  Summary — (Allowance  or  Disallowance 
OF  Costs.) 

II.  Taxation  of  Costs — (What  allowed.) 

III.  Notice  of  Taxation. 

IV.  Keview  of  Taxation. 

V.  Particular  Proceedings — Pariicular  Persons. 

VI.  Several  Defendants — Several  Issues. 

VII.  Security  for  Costs. 

VIII.  Double  Costs. 

IX.  Offer  to  Suffer  Judgment  by  Default  under  Act 
18  Vict.  cap.  9. 

X.  Miscellaneous. 

I. 

Eeoord  and   Summary — Allowance   or   Disallowance   of 
FULL  Costs. 

1— Recovery  under  iC5« 

Where  plaintiff  recovered  less  than  £5,  in  a  case  re- 
ferred at  nisi  pritis,  the  original  demand  being  also  less 
than  that  amount,  a  suggestion  will  be  entered  on  the  roll 
to  deprive  him  of  costs  under  the  Act  50  Geo.  III.,  cap.  17. 
Ferguson  v.  Holmes,  East.  T.  1881. 
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si—Verdlet  iHrluia  lacie  evidence  of  amount.  .    . 

The  atQount  of  the  verdict  is  prima  fade ^  the  amount  of 
the  demand  for  which  the  action  was  broaght;  and 
when  the  amount  recovered  was  under  4>5,  the  plain- 
tiff was  deprived  of  costs  under  the  Act  50  Geo.  III.,  cap.  17. 
Dickenson  v.  Balloch,  Ber.  24. 

3— Cirenmstances  of  case  n^overn  Court  in  deprivlnii:. 
plalntiflr  of  costs. 

The  Court  will  not  deprive  the  plaintiff  of  costs  in  all: 
cases  ex  contractu^  where  the  verdict  is  under  £b^  but  wiU 
look  to  all  the  circumstances  of  the  case,  ^cllkaney  v. 
WiaweU,  Ber.  67. 

4 Where  the  verdict  in  an  action  for  use  and  occu- 
pation was  for  less  than  £5,  but  the  plaintiff's  right  to  the 
land,  and  the  construction  of  a  deed  under  which  he 
claimed  were  disputed,  he  will  not  be  deprived  of  costs 
under  60  Geo.  III.,  cap.  17.     Black  v.  Kirk^  Ber,  81. 

.*(— Defeudaut  dispntinsT  balance  on  account  rendered 

Where  the  verdict  was  for  4511,  plaintiff  was  allowed 
full  costs,  though  he  had  rendered  an  account  to  the  de-* 
fendant  before  action  brought,  shewing  credits  and  a  bal- 
ance due  of  less  than  M20 — the  defendant  having  disputed 
the  balance  and  thereby  rendered  it  necessary  for  plaintiff 
to  sue  for  his  whole  demand.  Domflaa  v.  Hanson^  Ber. 
121. 

6— Discretionary  power. 

Defendant  gave  plaintiff  a  note  for  £22,  payable  in  tim- 
ber ;  he  afterwards  delivered  him  some  timber  and  an  ox, 
which  he  claimed  to  have  been  received  in  satisfaction  of 
the  note;  plaintiff  recovered  a  verdict  for  £14.  Held^ 
That  he  was  entitled  to  full  costs  under  the  discretionary 
power  given  to  the  Court  by  the  Act  4  Wm.  IV.  cap.  41. 
Holland  v.  dose,  Ber,  344. 

7— Important  rii^hts  involved— Trover. 

When  important  rights  were  involved  in  an  action,  the  < 
plaintiff  was  allowed  full  costs,  though  he  recovered  less 
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than  £20,  and  the  action  might  have  been  brought  under 
the  Summary  Act  (4  Wm.  IV.  cap.  41).  Caombes  v.  CaW- 
well^  1  Kerr  127. 

S— Reference  to  Arbitration— Award  less  than  iCft. 

Where  a  cause  was  referred  to  arbitration,  the  award 
to  be  entered  as  a  verdict,  and  an  award  was  made  in  fa- 
vour of  the  plaintiff  for  £Q,  he  was  allowed  summary 
costs,  it  appearing  by  affidavit  that  his  account,  as  allowed 
by  the  arbitrators,  was  about  £20,  and  was  reduced  by  the 
defendant's  account, — ^notice  of  set-off  having  been  given 
in  the  action,  and  it  not  being  clearly  shewn  that  the  de- 
fendant's account  was  a  payment.  Doyle  v.  Dougan,  1 
Kerr  161. 

9— Assault  and  Battery— Verdict  less  than  40  shillings* 

In  an  action  for  assault  and  battery  where  the  verdict 
is  for  less  than  forty  shillings,  it  is  discretionary  with  the 
Judge  whether  he  will  certify  or  not,  in  order  to  entitle  the 
plaintiff  to  costs  under  the  Act  22  and  28  Gar.  II.,  cap.  9. 
Swing  v.  Scott,  Trin,  T.  1884. 

lO— Title  to  land. 

The  plaintiff  is  entitled  to  costs  under  the  Act  80  Vic. 
cap.  10  in  an  action  for  overflowing  his  land  by  means  of  a 
mill-dam  ;  the  defendant  claiming  his  right  to  do  so,  by 
permission  of  a  former  owner  of  the  land,  and  going  into 
evidence  of  that  right,  though  he  afterwards  abandoned  it» 
McLeod  V.  Murray,  2  Han.  198. 

11— Title  to  land— County  Court. 

Where  the  declaration  contained  counts  for  trespass, 
quare  clausum  /regit,  for  assault,  and  for  slander ;  but  the 
plaintiff  recovered  tor  the  assault  only — ^there  being  no 
dispute  about  the  plaintiff's  title  to  the  land — a  certificate 
for  costs  was  refused  under  the  Act  80  Vict.  cap.  10,  sec. 
21 — the  amount  recovered,  being  within  the  jurisdiction  of 
the  County  Court  and  the  count  for  trespass  to  the  land 
having  been  improperly  included.  Bradley  v.  Ferguson^ 
East.  T.  1871. 
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12 In  trespass  qua  re  clausinn  /regit,  and  for  an  as- 

sault,  the  defendant  gave  notices  of  defence, — liherum  tene- 
mentum  as  to  the  trespass,  and  a  justification  of  the  as- 
sault in  defence  of  his  possession.  The  question  of  title 
was  principally  in  dispute,  and  the  plaintiff  recovered  on 
both  counts.  On  motion  for  a  new  trial,  the  plaintiff  aban- 
doned the  count  for  trespass,  and  the  verdict,  which  was 
confined  to  the  count  for  the  assault,  was  excessive.  Held, 
That  as  the  defendant  justified  the  assault  as  the  owner  of 
the  land,  the  title  to  land  came  in  question  in  connexion 
with  the  assault,  and  therefore  the  plaintiff  was  entitled  to 
a  certificate  for  costs  under  the  Act  80  Yio.  cap.  10.  Burke 
V.  Niles,  East.  T.  1871. 

19a— Recovery  for  assault  o«ly« 

Where  in  trespass  quare  clausum  /regit,  and  for  as- 
sault, the  plaintiff  recovers  for  the  assault  only ;  he  ia  not 
entitled  to  the  costs  of  the  pleadings  or  evidence  appli- 
cable exclusively  to  the  issue,  on  which  he  was  unsuccess- 
ful.   Burke  v.  Niks,  1  Pug.  361. 

13— Judge  certifying  under  Act  30  Vic.  cap.  10* 

Where  a  cause  is  referred  to  arbitration  by  an  order  of 
nisi  prius,  the  presiding  Judge  has  power  to  certify  for 

costs  under  the  Act  30  Vic.  cap.  10,  sec.  21.  Patton  v. 
Harding,  East.  T. 

14— Assignee  of  Note  for  lumber— Delivery  after  action. 

Where  the  assignor  of  a  note  payable  in  lumber  ob- 
tained a  verdict  for  nominal  damages,  in  consequence  of 
the  debtor  having  delivered  the  lumber  to  the  assignor 
after  action  brought,  the  Court  granted  the  plaintiff  a  cer- 
tificate for  full  costs.     Green  v.  Williston.  8  Kerr  110. 

15— Trespass— Claim  of  Title— CertiflcRte. 

Where  the  trespass  is  committed  under  a  claim  of  title, 

or  with  the  intent  to  oust  the  plaintiff  from  the  possession 

of  the  land,  the  Judge  may  certify  under  the  Statute  22 

and  28  Gar.  II.  cap.  9,  to  entitle  the  plaintiff  to  fall  costs. 

Morrison  v.  McAlpin,  2  Kerr  36. 
22 
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l6~€erUlicate— Time  for  gr anting. 

.  Such  certificate  may  be  granted  within  a  reasonable 
'<  Line  after  the  trial,  and  an  application  therefor  is  not  too 
late  if  made  the  day  after  the  trial  is  over.    Ibid. 

I'Y— Time  of  making  application  for  Certificate* 

An  application  to  the  Judge  who  tried  the  cause  for  a 
certificate  to  deprive  an  acquitted  defendant  of  costs,  under 
the  Act  of  Assembly  7  Wm.  IV.  cap.  14,  sec.  24,  is  not  too 
late  if  made  before  the  judgment  is  signed,  though  nearly 
two  months  after  the  verdict.  C^'ane  v.  Cunard,  8  Kerr 
407. 

18 The   Statute  48  Eliz.   cap.  6,  authorizing  a 

Judge  to  certify  to  deprive  a  plaintiff  of  costs,  is  in  force 
here.    See  British  Statutes. 

19— Cognovit— Damages  laid  at  iCSO,  conditioned  for 
payment  of  iCIY* 

Where  A.,  an  attorney,  sued  for  a  debt  of  £17  in  an  ac- 
tion not  summary,  and  the  defendant  gave  a  cognovit  in 
which  he  confessed  the  damages  laid  in  the  declaration 
(£50) f  but  it  was  thereby  stipulated  that  in  case  of  default 
of  payment  of  £17  with  costs,  to  be  taxed  by  a  certain  day, 
the  plaintiff  should  be  at  libeity  to  enter  up  judgment  for 
the  £17.  Held,  That  he  was  entitled  to  suromary  costs 
only.    Harding  v.  Parker^  2  K&ir  7. 

!^0— Defendant  sullering  Judgment  over  iC5. 

When  the  defendant  suffers  the  damages  to  be  assessed 
and  final  judgment  signed  for  a  debt  over  £6,  the  Court 
will  not  entertain  a  motion  to  deprive  the  plaintiff  of  costs, 
on  the  ground  that  a  payment  had  been  made  before  action 
brought,  whereby  the  debt  was  reduced  below  £5.  Bennet 
V.  Morse^  2  Kerr  624. 

21— Set-olF-Approprlatlon. 

Where  the  maker  of  a  promissory  note  delivered  the 
payee  a  quantity  of  hay  without  making  any  specific  ap- 
propriation of  the  amount  towards  thB  paying  of  the  note, 
and  on  a  subsequent  demand  of  payment  claimed  no  de- 
duction on  account  of  the  hay.     Held^  In  action  on  the 
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note,  thai  the  valae  of  the  hay  could  only  be  considered  as 
a  set-off,  and  that  the  plaintiff  was  entitled  to  costs,  though 
the  verdict  was  for  less  than  £5.  Barlow  v.  Clark,  8  Kerr 
486. 

213— Bamag^es  under  <€30— Assumpsit. 

When  the  damages  in  assumpsit  are  under  £20  the 
plaintiff  is  only  entitled  to  summary  costs  though  the  de- 
fendant suffered  judgment  by  default  and  took  no  steps  to 
be  present  at  the  taxation  and  object  to  the  costs.  Street 
V.  The  Saint  Andrews  Steam  Mill  Co.,  1  AIL  134. 

S8—Set-oir— Goods  Airnished— Verdict  below  <€5. 

If  a  defendant  gives  a  notice  and  particulars  of  set-off 
which  are  principally  made  up  of  goods  furnished  the 
plaintiff,  it  shews  prima  facie  that  it  was  not  intended  as  a 
payment,  and  the  plaintiff  is  entitled  to  costs  though  the 
verdict  is  below  £5.     White  y.  Dawson,  2  AU.  61. 

34— Special  notice  of  defence— Effect  of. 

The  construction  given  in  England  to  the  Statute  22 
and  23  Gar.  II.  cap.  9,  is  part  of  the  law  of  this  Province, 
and  is  not  affected  by  the  Act  of  Assembly  18  Vic.  cap.  82 ; 
therefore  in  trespass  qaare  clamum  fregit,  the  plaintiff  is 
entitled  to  full  costs  though  the  verdict  is  under  forty  shil- 
lings, if  the  defendant  gives  notice  under  the  Act,  of  leave 
and  license,  and  relies  solely  on  that  defence.  Marks  v. 
Gdm>our,  8  AU.  170. 

tl5— Cause  referred  at  IVisi  Prins— Order  of  Judge  for 
ftill  costs. 

Where  a  cause  is  referred  at  Nisi  Prim,  and  judg- 
ment on  the  award  is  to  be  entered  as  a  verdict,  the  Judge 
of  the  Court  of  Nisi  Prius  m^j  make  an  order  for  full 
costs,  where  the  plaintiff's  demand  is  reduced  by  set-off ; 
and  such  order  may  be  made  ex  parte.  Seelye  v.  Styles, 
8  AU.  246. 

^6— Justices  Court— Hfo  Jurisdiction— Contract. 

The  Bev.  Stat.,  cap.  187,  sec.  48,  depriving  a  plaintiff 
of  costs  where  he  does  not  recover  more  than  £5,  only  ap- 
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plies  to  cases  in  which  Justices  of  the  Peace  have  jurisdic- 
tion ;  therefore  in  an  action  for  non-performance  of  a  con- 
tract to  deliver  goods,  the  plaintiff  is  entitled  to  costs  with- 
out a  Judge's  order,  though  he  recovers  less  than  that 
amount.     Rideout  v.  Stevens,  1  Han,  ii8. 

97— Tender— Judfrmem  aeeepted  for  amount  i¥itliln 
County  Court  Jurisdiction* 

Plaintiff  brought  an  action  in  the  Supreme  Court 
against  defendants  as  administrators,  who  tendered  a 
judgment  for  $45.10,  which  was  accepted.  On  a  motion 
to  review  the  taxation  of  costs  on  the  ground  that  the 
plaintiff  was  deprived  of  costs  by  the  County  Court  Act, 
30  Vic.  cap.  10,  sec.  21,  Consol.  Stat.  cap.  51,  sec.  50,  it 
was  shown  that  plaintiff  claimed  about  $650,  and  that  he 
accepted  the  amount  tendered,  because  the  estate  was 
insolvent,  and  would  not  pay  more  than  10  cents  on  the 
dollar.  Held,  That  under  these  circumstances,  plaintiff 
was  entitled  to  costs,  his  claim  being  for  more  than  he 
could  have  sued  for  in  the  County  Court.  Morrice  v. 
fViUon,  2  Pug.  225. 

a§— OITer  to  suffer  Judfrment  by  default* 

Where  a  plaintiff  accepts  an  offer  to  suffer  judgment  by 
default  under  Consol.  Stat.  cap.  87,  sec.  127,  he  is  entitled 
to  sign  judgment  for  the  amount  of  the  offer  and  the  full 
costs.  Where  the  offer  is  for  a  sum  within  the  jurisdiction 
of  the  County  Court,  the  plaintiff  may  shew  by  aflBdavit 
that  the  action  was  properly  brought  in  the  Supreme  Court. 
Peppers  v.  Johnston,  1  P.  d  B.  502.     See  Infra  IX. 

29— Recovery  of  amount  within  Jurisdiction  of  Count>' 
Court. 

yO  Vic.  cap.  10,  sec.  12,  Consol.  Stat.  cap.  51,  sec.  50. 
The  plaintiff  having  in  an  action  on  the  case  against  a 
sheriff  for  a  false  return,  recovered  an  amount  under  $100, 
the  Court  refused  to  allow  costs.  Deveher  v.  Palmer,  2 
Pug.  297. 
30— Certificate  for  Costs— Refusal  by  Judg^e* 

Plaintiff,  in  an  action  for  work  and  labour,  recovered  a 
verdict  for  $60.     An  application  was  made  to  the  Judge 
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who  tried  the  cause  for  a  certificate  for  costs,  on  the 
ground  that  as  there  was  notice  of  set  off  and  evidence 
was  given  under  it,  it  was  to  be  presumed  the  jury  had 
reduced  plaintiff's  claim  by  the  set  off.  The  Judge  refused 
the  application,  being  of  opinion  plaintiff  had  recovered 
more  than  his  services  were  worth,  and  that  the  action 
should  never  have  been  brought,  and  the  Court  refused  to 
interfere  with  his  discretion.  White  v.  Belliveau,  3  Pug, 
109. 

31— Verdict  of  Jury  not  conclusive. 

Where  plaintiff  sues  in  the  Supreme  Court  and  only 
recovers  an  amount  within  the  jurisdiction  of  the  County 
Court,  the  Judge  who  tries  the  cause  has  power  under  sec- 
tion 21  of  the  Act  30  Vic.  cap.  10  (Consol.  Stat,  cap,  51, 
sec.  45,)  to  give  plaintiff  a  certificate  for  costs,  provided 
there  appears  reasonalile  grounds  for  bringing  the  action 
in  the  Supreme  Court,  and  the  verdict  of  the  jury  is  not 
conclusive.     Nevers  v.  Duffy,  3  Ptig.  136. 

3^— Set  oflT— Paymi^nt  or  not. 

Prima  facie  goods  delivered  are  not  a  payment,  and 
without  ati  agreement  of  some  kind  that  they  are  intended 
to  be  in  payment  of  a  debt,  one  party,  by  his  own  act, 
such  as  rendering  an  account,  with  the  goods  credited 
cannot  make  them  so.  Where  a  party  having  a  claim  for 
upwards  of  $20,  sued  in  the  County  Court,  and  defendant 
put  in  a  set  off  of  a  barrel  of  flour,  the  amount  of  which 
had  been  credited  by  plaintiff  in  an  account  rendered 
before  action  brought,  but  there  was  no  evidence  of  any 
agreement  that  it  should  be  a  payment,  and  the  price  of 
the  flour  was  deducted  by  the  jury  from  plaintiff's  claim, 
so  that  he  received  an  amount  under  $20.  Held,  That  he 
was  entitled  to  a  certificate  for  costs.  Little  v.  Caie,  3 
Pug.  386. 

33— Appeal-- Prosecution  of  In  Divorce  Court — Juris- 
diction of  Supreme  Court  to  §Tunt  costs  to  pro- 
secutor* 

The  Supreme  Court,  on  hearing  an  appeal  from  the 
Divorce  Court,  has  no  jurisdiction  to  grant  costs  to  the 
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wife  pending  the  suit,  to  enable  her  to  prosecute  the 
appeal — no  such  application  having  been  made  to  the 
Court  below.     Hunter  v.  Htinler,  5  AIL  573. 

II. 
Taxation  op  Costs. 

84— What  alloi¥ed— Commission  to  examine. 

Cost  of  a  Commission  to  examine  witnesses  are  costs 
in  the  cause  under  Act  Wm.  4,  cap.  84.  Fei'gm  v.  Mclv- 
toshf  Ber,  91. 

35— Setting  aside  verdict — Oiler  to  confess  Judgment — 
Costs  of  lirst  trial— Commission. 

A  verdict  for  plaintiff  in  an  action  on  a  policy  of  in- 
surance claiming  for  a  total  loss,  was  set  aside  formic- 
direction  :  after  notice  given  for  a  second  trial,  defendant 
offered  to  confess  judgment  for  a  sum  amounting  to  a 
partial  loss  only,  which  the  plaintiff  accepted.  Heldy  That 
he  was  not  entitled  to  the  costs  of  the  first  trial.  Wood  v. 
Styinest,  5  AU.  429. 

36 The  expense  of  a  Commission  to  examine  wit- 
nesses taken  before  the  first  trial  of  a  cause,  but  not  used* 
will  not  be  allowed  to  the  plaintiff  as  a  necessary  prepara- 
tion for  the  second  trial.    Ibid, 

87— Attendance  ot  Solicitor— Evidence  not  nsed. 

The  charges  of  a  Solicitor  attending  the  execution  of  a 
commission  to  examine  witnesses  in  England,  and  the  ex- 
pense of  taking  evidence  de  bene  esse  in  this  Province,  were 
not  allowed  on  the  taxation  of  costs,  the  evidence  not 
having  been  used  on  the  trial.  McGivern  v.  Stymest,  6 
All.  340. 

3§ A  fee  of  one  shilling  only  is  taxable  for  an 

attorney  attending  a  Judge  on  summons.    Ibid. 

39— Witnesses. 

The  expenses  of  a  witness  coming  from  England  to 
this  Province  to  give  evidence  will  be  allowed  in  the  costs* 
Light  V.  Abel,  6  All  406. 
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40 The  mileage  of  a  witness  travelling  from  the 

State  of  Maine  to  the  County  of  Northumberland  in  this 
Province,  allowed  in  the  taxation  of  oosts,  Jvdkins  v. 
Parker,  C.  Ms.  151. 

41— materiality  of  witnesses. 

Where  issues  are  found  for  both  parties,  it  must  appear 
on  taxing  costs  that  the  witnesses  were  material  to  prove 
the  issue  found  for  the  party  who  charges  for  their  attend- 
ance, and  where  the  afiOidavits  were  not  sufficient  for  that 
purpose,  and  copies  had  not  been  served  on  the  opposite 
attorney,  the  Court  set  aside  the  judgment  and  ordered  a 
new  taxation.     Crookshank  v.  McFarlane,  8  All.  18. 

49a— Election  I^aw—Alleirations— materiality  of   wit- 
nesses to  prove. 

Where,  on  the  trial  of  an  Election  Petition,  the  Judge 
disallowed  the  costs  of  certain  allegations  in  the  petition, 
the  affidavit  of  the  attendance  of  witnesses  used  in  taxing 
costs  should  shew  that  the  witnesses  were  material  to 
prove  these  allegations  in  the  position  on  which  costs  were 
allowed.     Herbert  v.  Hannington,  1  Pug.  824. 

48~IVotices— Publication— Costs. 

0 

Publication  of  notices  in  a  newspaper — "  for  three  con- 
secutive days  " — ^under  the  69th  sec.  of  the  Act.  32  Vic. 
cap.  82,  cannot  be  made  in  a  weekly  newspaper.  The 
petitioner  is  not  entitled  to  the  costs  of  publishing  notices 
in  a  newspaper,  and  of  posting.    Ibid. 

44— <]!ause  put  oil  —  Order  to  pay  expenses  —  Prima 
facie  taxable  Costs. 

A  trial  being  put  off  by  a  Judge's  order  upon  the  de- 
fendants paying  to  the  plaintiff  "  all  costs  incurred  in  pre- 
paring for  trial  and  the  expenses  of  one  D.  M.  from  Canada 
who  was  sent  for,  should  he  attend  as  a  witness.**  Held^ 
That  the  prima  facie  construction  of  the  order  was  the 
taxable  expenses  of  the  witness,  and  if  anything  more  was 
agreed  to  be  paid,  the  onus  was  on  the  claimant  to  shew  it. 
Pollock  V.  Ritchie,  8  Kerr  861. 
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45— Voluntary  attendance. 

If  a  witness  attends  voluntarily,  it  is  not  necessary  to 
serve  him  with  a  subpoena  in  order  to  be  entitled  to  charge 
for  his  attendance.     Flaglor  v.  Richards,  1  All,  599. 

46— Attendance  as  Juror* 

If  a  person  subpoenaed  as  a  witness  attends  the  Court 
as  a  juror,  or  is  too  much  intoxicated  to  be  (xamined,  he 
cannot  recover  his  fees  ;  but  if  they  have  been  paid,  the 
party  paying  them  is  entitled  to  have  them  taxed,  and  the 
ordinary  aflBdavit  of  the  witness's  attendance  and  materi- 
ality/^nwa/ade  shews  the  payment.  Murray  v.  WiUiston, 
1  AIL  492. 

4 Y  — Sufficiency    of   affidavit  —  Payment    by    adverse 
party* 

It  is  suflScient,  in  order  to  obtain  the  taxation  of  wit- 
nesses  fees,  to  shew  by  affidavit  that  they  have  attended 
during  the  period  charged,  and  were  material,  without 
shewing  the  payment  of  their  fees  ;  and  it  will  be  no 
answer  that  they  were  also  subpoened  and  paid  by  the 
other  party,  unless  he  has  given  timely  notice  of  such 
payment  to  the  successful  party.  Murray  v.  Williston,  1 
AIL  355. 

4§ Affidavit  should  state  belief  that  the  witness 

attended  the  number  of  days  charged.  See  Taylor  v.  Travis, 
3  AIL  505. 

49— Evidence— Application  to  one  count  ot   declara- 
tion—CoKts  confined  to  same. 

In  an  action  for  libel,  consisting  of  five  counts,  and 
resulting  in  a  verdict  for  defendant,  a  new  trial  was  or- 
dered ;  after  which  it  was  consented  that  the  deposition  of 
the  witnesses,  taken  under  a  commission  obtained  by  the 
plaintiffs,  and  made  use  of  in  evidence,  might  be  used  again 
on  the  next  trial,  whereat  the  witness  himself  appeared,  and 
was  examined  for  the  plaintiff  viva  voce ;  after  which  his 
depositions  under  the  commission  was  put  in  and  read  with 
the  consent  of  all  parties  ;  and  there  was  a  verdict  for  the 
plaintiff  on  the  first  count  of  the  declaration,  and  no  find- 


COSTS.  353 


ing  on  the  other  counts.  Held,  That  the  taxing  officer  was 
right  in  disallowing  the  expenses  of  the  commission,  and 
also  the  costs  of  the  declaration,  nisi  priu^  record,  and 
judgment  roll,  except  so  far  as  related  to  the  first  count  of 
the  declaration.     Andrews  v.  Wilson,  3  Kerr  127. 

50 — ETidence  generally— Creneral  issue* 

In  an  action  of  trespass,  in  which  the  general  issue  only 
was  pleaded,  a  verdict  was  given  against  the  plaintiff  on  the 
ground  of  his  not  shewing  sufficient  possession.  Held, 
That  the  defendant  was  entitled  to  the  coasts  of  all  his  evi- 
dence, though  part  of  it  was  adduced  to  prove  title  in  him- 
self, in  which  he  failed.     Gaiidin  v.  McKilligan,  2  AIL  477. 

Alitery  If  the  evidence  had  been  offered  under  a  plea  of 
liberum  tenementnm,  or  a  special  notice  of  defence,  not  ad- 
missible under  the  general  issue.    Ibid, 

If  a  clear  case  of  over  allowance  for  the  attendance  of 
witnesses  is  made  out,  the  Court  will  review  the  taxation  of 
costs.     Ibid. 

51— Allocatur. 

A  new  trial  having  been  granted  on  payment  of  costs, 
an  allocatur  allowed  for  shewing  cause  was  taxed  against 
the  party  who  obtained  the  new  trial.  Held^  That  such 
taxation  was  wrong,  and  the  costs  accordingly  deducted. 
McEachei'u  v.  Ferguson,  3  Ken^  355. 

53— Bribery  Act— Counsel  fee. 

A  Judge  has  no  power  to  tax  a  higher  counsel  fee  than 
five  guineas  on  the  trial  of  a  cause  under  the  Bribery  and 
Corruption  and  Election  Petition  Act,  1869.  Herbert  v. 
Hannington,  1  Pug.  169. 

53— Copies  of  deeds. 

Where  copies  of  deeds  are  adduced  under  the  Act  of  7 
Wm.  IV.  cap.  15,  the  successful  party  is  entitled  to  the 
costs  of  all  copies  actually  read  in  evidence.  Doe  dem 
Thompson  v.  AUanshaw,  1  Kerr  93. 
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54— Change  of  attorney— Subpoenas. 

Costs  of  cbaDgiDg  the  attorney  are  not  taxable  against 
the  adverse  party.  The  number  of  subpoenas  allowed  must 
depend  upon  the  particular  circumstances  of  each  case* 
Roberts  v.  White,  Trin.  T.,  1881. 

SS    Replevin— Costs— Claim  by  tbird  party. 

Qtiare,  Whether  the  plaintiff  in  replevin  is  entitled  to 
recover  againbt  the  defendant  as  part  of  the  costs  in  the 
cause,  the  costs  of  the  proceedings  taken  under  a  writ  de 
propiietate  probanda  issued  upon  a  claim  of  property  put  in 
by  a  third  person  under  the  1  Bev.  Stat.  cap.  126,  sec.  12  ? 
Held,  per  Bitchie  C.  J.,  and  Allen,  J.,  That  he  is ;  N. 
Parker  and  Wilmot,  J-  J.,  contra.  Ooddard  v.  Tuck,  6 
All.  876. 

«K6— BMerent  Issues. 

In  replevin,  where  some  issues  are  found  for  the  plain- 
tiff and  some  for  the  defendant,  each  party  is  entitled  to 
costs  on  the  issues  found  in  his  favour.  Dickinson  v. 
Ketchum,  Ber,  68. 

47 Where  a  defendant  pleads  non  cepit,  and  pro- 
perty on  which  issues  are  joined,  and  succeeds  on  the  first 
issue  only,  he  is  entitled  to  the  general  costs  of  the  cause, 
and  is  liable  to  pay  the  costs  of  the  other  issue.  Stephenson 
Milliken,  1  Kerr  56. 

58— Iniinisition. 

When  the  verdict  is  for  the  defendant  on  an  inquisition 
taken  on  a  writ  de  proprietate  probanda,  under  the  Act  4 
Wm.  IV.  cap.  88,  the  defendant  is  not  entitled  to  the  costs 
of  the  inquisition.     Wilson  v.  Curry,  Mich.  T.,  1884. 

«l8a-<Replevln  bond— Counsel  fees. 

The  plaintiff's  attorney  in  an  action  on  a  replevin  bond, 
cannot  add  to  the  taxed  costs,  a  sum  paid  by  the  defendant 
for  counsel  fees.  The  costs  mentioned  in  the  condition  of 
a  replevin  bond  mean  taxable  costs.  Steen  v.  Hanson,  4 
AU.  589. 
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59— SlierilTs  fees. 

SheriflTs  fees,  on  executing  a  writ  of  replevin,  being  part 
of  the  general  costs  of  the  cause,  are  not  taxable  in  the 
costs  of  opposing  a  rule  to  set  aside  the  writ,  as  having 
been  improperly  issued.  McGowan  v.  Betts,  Mich.  T.,  1871. 

Replevin— Witnesses— Materiality. 

See  No.  116. 

60— Reference  of  cause  to  arbitration— IVo  direction 
as  to  enterini:  up  Judfrment. 

A  cause  was  referred  to  arbitration,  under  a  Judge's 
order,  which  directed  that  the  costs  should  abide  the  event 
of  the  award,  and  that  judgment  should  be  entered  up  for 
the  successful  party,  but  without  directing  in  what  manner 
it  was  to  be  entered  up — (the  arbitrators  made  an  award  in 
favour  of  the  plaintiff  for  £2  4d.)  Held,  That  as  no  judg- 
ment could  be  entered  up  on  the  award,  the  plaintiff  was 
not  entitled  to  costs,  either  under  the  Act  of  Assembly  4 
Wm.  rV.  cap.  45,  or  the  Statute  of  Gloucester.  Barns  v. 
Chapman,  3  Kerr  192. 

61 — Chari^e  of  arbitrators— Taxed  costs. 

Where  a  cause  was  referred  at  nisi  prius  the  award  to  be 
entered  as  a  verdict — "  with  costs  to  be  taxed*' — ^the  charge 
of  the  arbitrXiors  for  their  services  cannot  be  allowed  in  the 
costs.     McMahen  v.  Dibble,  Trin.  T.,  1831. 

63— Motion  for  Judi^ment. 

A  counsel  fee  is  taxable  on  a  motion  for  judgment  as  in 
a  case  of  a  non-suit,  though  the  motion  is  not  opposed. 
Yorkjuounty  MtUual  Insurance  Co,  v.  Hartley,  East  T.f 
1866. 

68— Rule  nisi  for  new  trial.        % 

Where  a  rule  nisi  for  a  new  trial  is  refu&ed,  a  fee  of  6s. 
8d.  is  taxable  to  the  opposite  party  for  counsel  attending  to 
hear  the  motion.  A  charge  for  brief  for  argument  is  not 
'  taxable  until  a  rule  nisi  has  been  granted,  even  though 
notice  of  the  motion  has  been  given  pursuant  to  the  rule  of 
Michaelmas  Term,  1st  Vic.  Wright  v.  Merrithew,  2  All.  520. 
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64-  Judgement  by  dcfaull— Taxable  items  only  allow- 
able. 

On  a  judgment  by  default  on  a  summary  action,  no 
costs  are  taxable  for  items  not  specified  in  the  table  of  fees 
in  the  Act  12  Vic.  cap.  40.  Snodgrass  v.  Johnston  2  AIL  200. 

65— Endorsement  of    sheriflT  on    ^'rit,  whether  con- 
clusive as  to  fees* 

See  Sheriffs. 

66— Equity— Abbreviated  bill. 

A  copy  of  the  abbreviated  bill  used  on  equity  appeal  not 
allowed  in  the  costs,  in  addition  to  the  copy  used  at  the 
original  hearing,  where  the  same  counsel  argues  both  the 
original  hearing  and  the  appeal.  Gilbert  v.  Campbell,  5 
All.  440. 

67 Costs  of  abbreviating  pleadings  and  affidavits 

used  in  opposing  an  application  for  an  injunction,  not  al- 
lowed in  the  costs  of  opposing  a  second  application,  the 
same  counsel  appearing  on  both  motions,  and  it  not 
being  shewn  that  a  second  abbreviation  had  actually  been 
made.     Hendricks  v.  Hallet,  1  Han.  170. 

6§— Equity  appeal* 

Where  parties  do  not  fairly  state  their  cases,  and  their 
conduct  does  not  appear  to  have  been  bona  fide,  neither  of 
them  will  be  entitled  to  costs  on  an  equity  appeal.  Hillock 
V.  I^iissle,  5  AU.  655. 

69— IKo  Jurisdiction-  Pow^er  to  g^rant  costs* 

Where  a  Judge  in  Equity  declines  to  hear  an  appeal 
because  the  Court  has  no  jurisdiction,  he  has  no  power  to 
give  costs  to  the  party  opposing  the  appeal.  Ex  parte 
Stockton,  Mich,  T.,  1871.  (See  also  Bustin  v.  HoweU,  1 
AIL  596.) 

70— Appeal  in  Equity— Scale  of  costs. 

On  an  appeal  from  the  decision  of  a  Judge  in  Equity, 
the  costs  of  appeal  are  to  be  taxed  according  to  the  Scale 
of  Costs  in  Equity.     Hannington  v.  Harshman,  1  Pag  332. 
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71— Foreclosure  of  morti^agre — ^lUortiragor^s  equity  ot 
redemption  transferred— Plaint ilT^s  knoi¥ledii:e 
of. 

A  mortgagor  was  made  defendant  in  a  foreclosure  suit, 
appeared  thereto  and  answered,  disclaiming  any  interest  in 
the  property.  On  motion  to  dismiss  the  bill  as  against  the 
mortgagor — Held,  That  as  the  plaintiff  either  knew  or  had 
the  means  of  knowing,  before  commencing  the  suit,  that 
the  mortgagor  had  conveyed  away  his  equity  of  redemp- 
tion in  the  property,  the  mortgagor  was  entitled  to  his 
costs.  Wilson  v.  Hornbrook  and  wife  and  McKenna,  1 
Han.  167. 

73 — Co-defendants— Practice* 

In  general,  payment  of  costs  between  co-defendants  is 
not  directly  ordered,  but  the  plaintiff  is  ordered  to  pay 
the  costs  to  the  defendants  to  whom  they  are  decreed,  and 
to  add  them  to  the  general  costs  in  the  cause,  and  recover 
them  from  the  other  defendants.  Johnston  v.  McCartney, 
1  Han.  227. 

73— Travelling:  fees— Cause  postponed. 

The  plaintiffs  resided  at  Somerville,  near  Boston.  The 
cause  was  called  on  for  trial  about  1  p.m.,  and  the  trial 
was  pub  off  on  the  defendant's  undertaking  to  pay  the 
costs  of  che  day.  The  plaintiffs  left  Boston  the  next  morn- 
ing to  attend  the  trial.  The  clerk  on  taxation  of  costs 
allowed  them  their  travelling  fees.  Held,  That  while  it 
was  the  duty  of  the  plaintiffs'  attorney  to  use  all  reason- 
able efforts  to  stop  the  plaintiffs  £rom  coming,  he  was  not 
bound  to  telegraph  unless  the  defendants  requested  him  to 
do  so,  and  offered  to  pay  the  expense  of  telegraphing,  and 
that  the  clerk  was  right  in  allowing  the  plaintiffs'  travelling 
fees.  Gibson  and  Wife  v.  North  B.  <£:  M.  Ins,  Co.,  1  P,  d- 
B.  578. 

74— Leave  to  reply — ^Demurrer  —  Amendment  —  Rem 
anet* 

Plaintiff  got  leave  to  reply  and  demur  to  several  of 
defendants'  pleas  under  the  Common  Law  Procedure  Act 
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1878.  Notice  of  trial  was  given  and  the  cause  entered  in 
the  docket  at  niii  prius,  and  made  a  remanet.  On  the 
argument  of  the  demurrer,  defendants  applied  for  and  ob- 
tained leave  to  amend  the  pleas  demurred  to,  on  payment 
of  costs.  Held,  That  in  taxing  the  costs  the  clerk  was 
wrong  in  allowing  for  brief,  notice  of  trial,  subpoena, 
Judge*s  fee  and  nisi  priiis  record,  these  being  costs  in  the 
cause.    Lloyd  v.  The  Union  Ins.  Co.,  8  Pug.  78. 

m. 

Notice  op  Taxation. 

■74 In  aU  cases,  between  opposing  parties,  where 

the  proceedings  are  not  by  default,  there  must  be  notice 

of  taxation  of  costs,  and  a  judgment  signed  without  notice 

will  be  set  aside  with  costs.     Turner  v.  Crane,  East.  T. 

1888. 

':fS— Taxing:  ivtthout  notice. 

Taxing  costs  and  signing  judgment  without  notice  of 
taxation  to  the  opposite  party,  is  irregular ;  but  where  the 
attorney  had  offered  to  re-tax  the  costs  and  deduct  any 
improper  charges,  an  application  to  set  aside  the  judgment 
was  refused,  and  an  item  improperly  charged  in  the  costs 
was  ordered  to  be  deducted  from  the  amount  to  be  levied 
under  the  execution.     Thomson  v.  Green,  6  All.  62. 

76 ^An  attorney  having  taxed  costs  and  signed 

judgment  without  notice  to  the  opposite  attorney,  contrary 
to  an  agreement  made  by  his  agent  that  notice  should  be 
given,  and  which  was  communicated  to  him — Held,  That 
he  was  bound  by  the  agreement  of  his  agent,  and  that  the 
judgment  was  irregular.     Cormick,Y.  Wilson,  8  Kerr  110. 

77— Good  Friday. 

Taxation  on  that  day  is  not  irregular.  Gilmore  v.  Gilbert, 
i  AU.  50. 

IV. 

Bevibw  of  Taxation. 
78— Time. 

Intended  motion  to  review  taxation  must  be  given  as 
soon  after  the  taxation  as  circumstances  will  permit.  See 
Doe  d.  McCaUam  v.  Roe,  2  AU.  148. 
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•y9 ^Where  costs  were  taxed  29th  October,  and  pay- 
ment demanded  15th  November,  an  application  to  review 
the  taxation  made  without  notice,  on  the  first  day  of  the 
following  term  was  refused,  the  plaintiff  being  prepared 

to  move  for  an  attachment  for  non-payment  of  costs.  Ibid. 

i 

The  defendant's  attorney  was  served  with  a  copy  of  a 
bill  of  costs,  in  which  neither  the  names  of  the  witnesses, 
nor  the  sum  charged  for  their  attendance  was  stated,  but 
reference  was  made  for  those  particulars  to  an  affidavit, 
no  copy  of  which  was  served  with  the  bill  of  costs ;  the 
defendant's  attorney,  by  his  agent,  attended  the  taxation 
of  costs  without  making  any  objection  to  the  want  of  the 
affidavit.  Heldy  That  he  had  thereby  waived  his  right  to 
object,  though  the  affidavit  on  which  the  witnesses'  ex- 
penses were  taxed,  was  afterwards  contradicted  in  several 
particulars ;  and  therefore,  the  taxation  could  not  be  re- 
viewed.    Chase  v.  Fawcett,  1  AU.  566. 

The  attendance  of  some  of  the  witnesses  having  been 
denied,  the  amount  charged  and  not  paid  by  the  plaintiff, 
was  ordered  to  be  deducted  on  a  discharge  being  produced 
by  the  defendants,  and  the  plaintiff  before  issuing  execution 
was  required  to  state  on  oath  what  witnesses  he  had  paid. 
Ibid. 

81 ^Where  a  party  has  attended  taxation  of  costs, 

after  due  notice,  without  making  any  objection  to  the  wit- 
nesses charged  for  in  the  bill,  he  cannot  afterwards. apply 
for  a  review  of  taxation,  on  the  discovery  of  facts  which 
he  might  have  known  at  the  time;  unless  a  fraud  has  been 
practised  upon  him,  or  he  has  been  greatly  misled.  Flag- 
hr  V.  Richards,  1  All.  599. 

83— New  Allldavtts* 

Qnare,  Whether,  on  an  application  for  review  of  taxa- 
tion, new  affidavits  are  receivable  by  the  Court,  or  by  the 
clerk,  in  case  a  review  is  ordered.  See  Murray  v.  WiUiston, 
1  AU.  492. 
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83— Costs  on  review  -mistake  of  Clerk. 

The  costs  of  a  review  of  taxation  are  not  allowed 
where  it  was  occasioned  by  the  mistake  of  the  clerk.  Snod- 
grass  v.  Johnston,  2  AIL  200. 

84— Grounds  for  reTleiv— mistake  in  entering:  Re^k^* 

A  mistake  in  entering  a  rule  in  the  minutes  is  nil  a 
ground  for  -reviewing  taxation,  it  not  appearing  that  the 
judgment  was  wrong,  or  the  opposite  party  Jiisled  by  it. 
Where  there  were  mistakes  on  both  sides,  an  application 
to  set  aside  the  judgment,  and  review  taxation,  was  granted, 
without  costs.     Crookahank  v.  McFarlane,  8  AIL  18. 

85— Over-allowance— Witnesses. 

If  a  clear  case  of  over-allowance  for  attendance  of  wit- 
nesses is  made  out,  the  Court  will  review  taxation.  See 
Oaudin  v.  McKllligan,  2  AIL  477. 

86— Dilferent  issues. 

If  both  parties  are  entitled  to  tax  costs  on  different 
issues,  an  appointment  for  taxation  should  be  obtained  from 
the  clerk.     Crookshank  v.  McFarldne,  3  AIL  18. 

87— Costs  ot  inferior  court. 

If  an  action  is  commenced  in  the  Inferior  Court,  and 
afterwards  removed  into  this  court,  the  clerii  of  Supreme 
Court  may  tax  the  costs  incurred  in  the  court  below,  with- 
out referring  them  to  the  officer  of  that  court.  Milner  v. 
Styles,  3  Kerr  143. 

88— Making  new  motion— UTitiidrawing:  affidavits. 

If,  on  an  application  for  an  order  to  review  taxation  of 
costs,  the  affidavits  are  insufficient,  and  the  party  intends 
making  a  new  motion  on  additional  affidavits,  he  ought  to 
withdraw  the  first  motion ;  if  judgment  is  given  upon  it,  he 
is  precluded  from  making  another  application. 

Semble,  That  notice  should  be  given  to  the  opposite 
party  before  applying  for  a  review.  McLaughlan  v.  WiUon, 
3  Kerr  177. 
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S9—E4alt)r— Taxation  bjr  Judge. 

» 

The  taxation  of  costs  by  the  Clerk  in  Equity,  under  the 
Act  17  Vic.  cap.  18,  may  be  reviewed  by  a  Judge  of  the 
Court,  and  the  application  may  be  made  by  motion  stating 
the  objections  to  the  taxation. 

Time. 

The  application  is  not  too  late  if  made  at  the  next  sit- 
ting of  the  Court  after  the  costs  are  taxed,  though  they 
were  taxed  during  the  sitting  of  the  Court. 

If  the  clerk,  in  taxing  costs,  acts  on  a  wrong  principle^ 
the  Court  will  review  the  taxation.  Hendricks  v.  HaMet,  1 
Han.  170. 

90 ^Where  plaintiffs  were  dismissed  in  consequence 

of  usury,  the  Court  refused  to  interfere  with  discretion  of 
Judge  of  Court  in  ordering  that  costs  should  follow  the  re- 
sult of  suit.     Jardine  v.  McWiUiamSy  1  Han.  579. 

Appeals  not  generally  entertained  In   questions  or 
eosts. 

See  Supreme  Court  in  Equity. 

91 Where  an  appeal  from  the  decision  of  a  Judge 

in  Equity  is  dismissed  with  costs,  the  costs  of  the  appeal 
are  recoverable  by  attachment  and  not  by  execution  under 
the  Act  17  Vic.  cap.  18.  Smith  v.  Armstrong,  Mich.  T., 
1872. 

9S— Objections— Specific  statement  of. 

On  an  application  for  review  of  taxation  of  costs,  the 
objections  should  be  stated  specifically.  Cudlip  v.  The 
Rector,  dtc,  St.  Martins,  2  Pug.  8. 

9S— Insufficient  affidavit— Mileag^e  and  attendance  or 
urltnesses— Costs  on  application. 

An  affidavit  of  attendance  of  witnesses,  which  referred 
to  a  schedule  annexed,  and  merely  stated  that ''  the  an- 
nexed list  contains  a  true  statement  of  the  names  of  the 
witnesses  subpoeaned,  attending  and  examined  at  the  trial,'' 

was  held  insufficient,  and  where  the  clerk  allowed  theplain- 
28 
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tiff  on  taxation  of  costs  the  mileage  and  attendance  on  such 
affidavit,  and  also  the  costs  of  a  jury  of  view  on  a  former 
trial,  which  was  granted  at  the  plaintiff's  expense,  the 
Court  ordered  a  retaxation  of  costs,  and  Held,  That  the 
defendant  was  entitled  to  be  indemnified  for  the  costs 
thrown  upon  him  by  the  plaintiff's  act,  and  therefore  or- 
dered the  plaintiff  to  pay  costs  of  the  application  for  re- 
view.    Shephard  v.  Shephard,  2  Piig.  452. 

The  costs  of  review  of  taxation  are  entirely  in  the  dis- 
cretion of  the  Court.     Ibid. 

1^4  —  Revieiv   of  taxntion  —  En'oneous    iittateinc^iit   of 
facts. 

Where  an  attorney  made  an  affidavit  on  the  statement 
of  the  Master,  that  certain  items  had  been  allowed,  and 
it  appeared  by  the  taxed  bill  that  they  had  been  struck  off, 
the  rule  for  review  of  taxation  was  discharged  with  costs. 
Doe  dem,  Johnston  v.  Jardine,  2  Pug.  7. 
9»)— Taxation  on  en*oneou(9  affidavits. 

Where  a  bill  of  costs  has  been  taxed  on  erroneous  affi- 
davits, the  injured  party  obtaining  a  review,  is  entitled  to 
the  costs  of  the  application.  Doe  dem.  Firth  v.  McLeod,  2 
Pug.  1. 

96— Certified  deed— Cltar^^es  for. 

When  a  party  knows  where   deeds  were  quite  recently, 
he  ought  to  make  sufficient  search  before  making  affidavit 
that  he  did  not  know  where  originals  were,  and  looseness  in 
swearing  without  sufficient  search,  discouraged.     Ibid. 
97— Copies  of  plen dings. 

When  a  Solicitor  being  asked  by  two  Judges  to  let  them 
see  copies  of  the  pleadings  in  an  equity  yuit,  gave  the  ori- 
ginal draft  to  one  Judge,  and  a  fair  copy  to  the  other,  no 
order  of  the  Court  being  made — Held,  He  was  not  entitled 
to  charge  in  his  bill  of  costs  for  copies  or  service.  Cudlip 
V.  Rector,  d'c.,  of  St.  Martins,  2  Pug.  8. 
98— Amallness  of  objectionable  items. 

When  the  objectionable  items  in  a  bill  of  costs  were  very 
small,  the  Com*t  refused  a  rule  nisi  to  review  the  taxation- 
Bell  V.  Moffat,  2  P.  cC  B.  406. 
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V. 

Particular  Proceedings — Particular  Persons. 

99— Persons— executors* 

Executors  are  liable  to  costs  on  a  nou-suit  in  an  action 
where  ne  unques  executor  is  pleaded.  MitcheU  v.  Long,  C. 
Ms.  76. 

100 Where  an  executor  declared,  upon  promises  to 

himself,  and  upon  an  account  stated  with  him  as  executor, 
as  well  as  upon  promise?  to  the  testatrix,  and  was  non- 
suited, the  Court  allowed  the  defendant  her  costs.  Execu- 
tors of  Grosvenm'  v.  Agnew,  Ber.  29. 

101 An  administrator  will  not  be  relieved  from  his 

liability  to  the  payment  of  costs  under  the  Act  7  Wm.  IV. 
<;ap.  14,  sec.  28,  where  be  moves,  not  on  matters  appearing 
at  the  trial,  but  upon  affidavits  which  are  sufficiently 
answered  by  the  defendant. 

Semble,  The  Act  extends  only  to  cases  in  which  execu 
tors  or  administrators  were  before  that  exempted  from  the 
payment  of  costs.     Thompson  v.  Allanshaw,  1  Kerr,  209. 

102— -Insolvent  debtor— Application* 

Costs  will  not  be  given  on  refusing  the  first  application 
of  an  insolvent  debtor  except  in  an  extreme  case  ;  but  the 
rule  is  otherwise  on  a  second  application,  where  the  objec- 
tions made  to  the  former  one  are  not  fully  answered. 
McFarlane  v.  Gordon,  2  AIL  162. 

103— Payment  of  costs— Condition— Second    applica 
tion. 

Where  an  application  to  discharge  an  insolvent  debtor 
was  refused  with  costs,  the  Court  refused  to  make  the  pay- 
ment of  the  costs  a  condition  precedent  to  another  applica- 
tion.    McFarlane  v.  Gordon,  2  AIL  201. 

104— motions— Cognovit— Satisfactory  answer* 

Where  a  motion  was  made  to  set  aside  a  cognovit  for 
fraud  and  collusion,  and  the  charge  was  satisfactorily 
answered;  tlie  Court  dismissed  the  charge  with  costs,  to  be 
paid  by  applicant,  though  the  matter  had  not  been  moved 
with  costs.     Doe  v.  Crowley,  3  Kerr  294. 
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105--C|uashinir  convlctioii. 

Court  has  no  power  to  allow  costs  on  quashing  convic* 
tions.     Regina  v.  Stevens,  8  Kerr  856. 

106— mesne  profits— Costs— DamaiT^^s. 

As  a  general  rule  the  plamtiff  after  judgment  against 
casual  ejector  is  entitled  to  recover  the  costs  thereof  as  part 
of  the  damages  in  an  action  for  mesne  profits.  See  Doe  v. 
Dobson,  2  All,  446. 

107— Discbarginif  rale— mandamus. 

No  costs  are  allowed  on  discharging  a  rule  nisi  for  a 
mandamus,  on  account  of  the  affidavit  being  improperly 
entitled.    Regina  v.  Justices  of  York,  1  AIL  90. 

108 ^A  rule  dischargeable  without  costs,  if  moved 

with  costs,  will  be  discharged  with  costs.  Porter  v.  Burns ^ 
1  AU.  106. 

109 If  a  rule  for  setting  aside  proceedings  with 

costs,  is  discharged  on  shewing  cause,  the  costs  of  opposing 
it  do  not  foUow  as  of  course.    Kelly  v.  Wilson,  1  All.  199. 

110 The  successful  party  should  apply  for  costs  at 

the  time  of  discharging  the  rule.     Ibid, 

m Where  a  rule  nisi  for  a  certiorari  to  remove  a 

conviction  is  discharged,  the  successful  party  is  not  entitled 
to  the  costs  of  opposing  the  rule.  Ex  parte  Daley,  1 
All.  435. 

113 Where  a  rule  was  discharged  on  the  authority 

of  a  modern  English  case  altering  the  previous  practice, 
the  cause  of  opposing  the  rule  were  refused.  Simonds  v. 
Simonds,  2  AU.  468. 

113  —  Texatious  action  —  Staying  proceedini^s    until 
payment  of  costs. 

Defendant  obtained  judgment  as  in  case  of  a  non-suit, 
because  plaintiff  did  not  try  his  cause  pursuant  to  a  per- 
emptory undertaking;  plaintiff  having  brought  a  second 
action  for  the  same  cause,  the  Court  stayed  the  proceed- 
ings until  the  costs  of  the  iirst  suit  were  paid,  the  defend- 
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ant's  affidavit  alleging  his  belief  that  the  plaintiff  was  in- 
solvent, and  the  second  action  vexatious — though  the  plain- 
tiff stated  he  was  prevented  from  trying  his  first  action  by 
the  absence  of  a  material  witness.  (But  See  Danvers  v. 
Morgan,  17  C.  -B.,  530.  Estdbrooks  v.  McKenzie,  G. 
Mb.  41. 

1 14— New  triaL 

Where  a  new  trial  is  granted,  "  the  costs  to  abide  the 
event  of  the  suit,"  and  the  same  party  succeeds  on  the 
second  trial,  he  is  not  entitled  to  the  costs  of  shewing  cause 
against  the  rule  for  setting  aside  the  first  verdict.    Nice  v.. 
Coule,  Hil.  r.,  1882. 

115 If  the  rule  for  a  new  trial  is  silent  as  to  costs, 

the  successful  party  on  the  second  trial  is  not  entitled  to 
the  costs  of  setting  aside  the  first  verdict.  Weldon  v.  Wei- 
don,  8  AU.  148. 

116— Replevin— Plea— UTitnesses— Materiality. 

Where,  in  replevin,  the  substantial  issue  was  the  right 
to  the  property,  which  was  found  for  the  defendant,  he  is 
entitled  to  the  costs  of  the  witnesses  called  to  support  his 
plea,  though  their  evidence  may  not  have  been  exclusively 
applicable  to  that  issue.     Fear  on  v.  Murray,  5  AIL  178. 

117— Iflortg^agee— Redemption  of  mortg^age. 

As  a  general  rule,  a  mortgagee  is  entitled  to  his  costs 
in  a  suit  for  the  redemption  of  his  mortgage  ;  but  where  he 
had  been  in  possession  of  the  property,  and  had  not  kept 
accurate  account  of  the  rents  and  profits,  and  claimed  a 
considerably  larger  amount  from  the  mortgagor  than  was 
ultimately  found  to  be  due,  he  was  not  allowed  costs  ;  and 
as  the  mortgagor  had  improperly  disputed  part  of  the 
amount  claimed  by  the  mortgagee,  he  was  not  allowed 
costs ;  each  party  being  ordered  to  pay  his  own  costs  of 
the  suit.    Livingston  v.  Bank  of  New  Brunswick,  6  AU.  252. 

119— Motion   for  Judg'nient   quasi  non-suit— Cx  parte 
rule— Affidavit  ansurering. 

Where  a  motion  for  judgment  as  in  case  of  a  non-suit 
was  refused,  on  the  ground  that  the  cause  had  once  been 
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carried  down  to  trial  and  made  a  remanety  and  the  defend- 
ant's attorney  was  ordered  to  pay  the  costs  of  resisting  the 
motion,  on  the  ground  that  the  defendant  on  the  record 
was  only  the  nominal  defendant,  and  that  the  cause  had 
been  settled  between  the  real  parties,  after  the  notice  of 
trial,  of  which  the  attorney  was  aware,  and  he  afterwards 
obtained  a  rule  ex  parte  for  costs  of  the  day,  for  the  same 
default  for  which  the  motion  for  judgment,  as  in  case  of  a 
non-suit  had  been  refused,  the  Court  not  being  aware  that 
it  was  the  same  cause.  On  a  motion  to  set  aside  this  rule, 
and  for  the  attorney  to  answer  the  atiidavits,  ho  produced 
his  own  and  the  defendant's  affidavits,  denying  that  the 
defendant  was  only  a  nominal  defendant,  and  that  any 
other  person  had  authority  to  settle  the  suit,  or  to  control 
it,  the  motion  to  set  aside  the  rule  was  discharged  without 
costs.     Graham  v.  Wetmore.  5  AIL  217. 

119  -IVEoi'tiraij^e— Foreclosure— PlaintiflT^s  rig^lit  to  costs 
of  ditfending:  suit  for  redemption. 

In  a  suit  for  foreclosure  of  a  mortgage,  by  which  the 
mortgagor,  in  addition  to  other  property  conveyed,  assigned 
a  mortgage  given  to  him  by  M.,  the  plaintiff  is  not  entitled 
to  recover  the  costs  incurred  by  him  in  defending  a  suit 
for  redemption  brought  against  him  by  the  assignee  of  the 
redemi)tion  of  M.,  in  which  suit  each  party  was  ordered  to 
pay  his  own  costs.     Ban*c  N.  B,  v.  Cronk  et  al.  1  ffan.  228, 

120— Replevin— Several  counts. 

Where  plaintiff  inserted  six  counts  in  a  declaration  in 
replevin  for  the  same  property,  no  costs  were  allowed  ex- 
cept for  one  count.     Hanington  v.  Girourd,  3  P^ig.  151. 

121— !imectuient— Consent  rule. 

The  table  of  fees  established  under  the  C.  L.  P.  Act, 
1878,  applies  to  actions  of  ejectment  and  taxable  under 
consent  rule.     Doe  d.  Hartt  v.  Brayley,  3  Ptig.  468. 

ins— Election  Petition  -Trial. 

The  costs  of  the  trial  of  election  petitions  should  be 
taxed  according  to  the  same  principle,  as  near  as  can  be, 
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as  costs  are  taxed  under  the  C.  L.  P.  Act,  1873,  per  Allan^ 
C.  J.,  and  Weldon  and  Fisher,  J.J.,  Wetmore,  J.  diss.,  and 
Duff,  J.,  dubitante,  Stevens  v.  Rogers  and  Ryan,  1  P.  dtB. 
64. 

Attachment  for  costs  should  be  granted  by  Judge.  Sec 
Attachment  29.  See  further  Election  Law,  Hibert  v.  Han- 
ington, 

193— Arbitration— Counsel  Fee. 

Held,  by  Allan,  C.  J.,  Fisher  and  DufiF,  J.  J.,  That  the 
expenses  of  counsel  attending  before  an  arbitrator  must  be 
considered  a  part  of  the  costs  of  the  reference,  and  not 
pnrt  of  the  costs  in  the  cause.  Held,  by  Weldon,  J.,  That 
it  is  in  the  discretion  of  the  Judge  whether  or  not  to  allow 
a  counsel  fee  to  the  successful  party  where  a  cause  is  re- 
fered  to  arbitration,  and  that  the  Court  will  not  interfere 
with  the  exercise  of  that  discretion.  Held,  by  Wetmore, 
J.,  That  when  a  cause  is  referred  to  arbitration,  the  suc- 
cessful party  is  entitled  to  a  counsel  fee  which  becomes 
part  of  the  costs  in  the  cause  when  the  matter  is  referred. 
Milmore  v.  Freese,  1  P.  <f .  B.  705. 

194— Cross  Demurrers. 

Where  there  are  cross  demurrers,  each  party  is  entitled 
to  the  costs  of  the  demurrer  on  which  he  succeeds. 
Wheeler,  assignee,  dec,  v.  Stewart,  3  Pug.  899. 

tS5—Argrumeiit— Hearing— Counsel  Fee— Equity  Court* 

Where  motions  are  made  to  the  Court  on  the  equity 
side  supported  by  affidavits,  which  are  merely  read  by 
counsel,  and  there  is  no  opposition  to  the  motion,  they 
cannot  be  considered  either  as  arguments  of  special  mat- 
ters, or  hearings,  within  the  words  of  the  Act  17  Vic.  cap. 
18,  and  in  such  case  the  Court  has  no  discretion  to  tax 
counsel  fees.     Stewart  v.  Stewart,  3  Pug.  598. 

136— Atiachment— Applieation  to  set  aside— Reference 
by  Jnd§:e  to  Coni-t. 

Where  an  application  to  set  aside  au  attachment,  made 
to  a  Judge  at  Chambers,  was  by  him  referred  to  the  Court, 
which  made  an  order  setting  aside  the  attachment  with 
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4S08ts,  the  successful  party  was  held  to  be  entitled  only 
to  the  costs  of  the  applicatiou  to  the  Court,  and  not  to 
those  incurred  on  the  hearing  before  the  Judge.     Smith  v. 
Burk^  8  Pug.  699. 
197— Remanet— Costs  of  the  day. 

Where  a  cause  was  several  times  entered  on  the  docket 
at  nisi  pnus  and  made  a  remanet  and  again  entered  for 
trial  at  a  subsequent  circuit,  but  struck  off  by  reason  of 
the  plaintiff  not  moving  for  trial,  the  defendant,  on  ap* 
plication  for  costs  of  the  day,  including  the  costs  of  the 
previous  circuits,  was  only  allowed  the  costs  of  the  circuit 
at  which  the  cause  was  struck  off.  Doe  d.  Sherwood  v. 
Stackhouse,  2  Pug,  298. 

l!l§— Election  petition— Counsel  Fee  -Second  flat— 
Rule  silent  as  to  costs— SiterilT making  unauthor- 
ized charges — Witnesses  fees— Certificate  for. 

A  Judge  may  grant  a  second  fiat  for  a  counsel  fee  if, 
upon  consideration,  he  thinks  the  first  one  granted  insuffi- 
cient. The  petitioner  opposed  a  motion  to  set  aside  a 
Judge's  order  to  tax  costs  of  an  election  petition  according 
to  the  scale  of  fees  under  the  Common  Law  Procedure  Act, 
and  the  motion  was  refused.  The  rule  was  silent  as  to 
costs.  Held,  Tbat  the  petitioner  was  not  entitled  to  the 
costs  of  opposing  the  motion.  Held,  (per  Allen,  C.  J., 
Wetmore  and  Duff,  J.  J.,  Weldon  and  Fisher,  J.J.,  dissent- 
ing), That  a  certificate  or  order  is  necessary  for  the  taxa- 
tion  of  witnesses'  fees  on  a  trial  upon  an  election  petition 
under  the  Act  32  Vic.  cap.  32,  sec.  44  (Consol.  Stat.  cap. 
6,  sec.  47).  Held,  (per  Allen,  C.  J.,  Wetmore  and  Duff, 
J.  J.),  where  it  appears  by  the  sheriff's  account  that  he  had 
made  charges  not  authorized  by  law,  such  charges  should 
not  be  allowed  on  taxation  of  costs  ;  but  (per  Weldon  and 
Fisher,  J.J.)  that,  in  the  absence  of  any  affidavit  impugn- 
ing the  correctness  of  the  sheriff's  account,  his  return  is 
conclusive.     Stevens  v.  Ryan  et  cd,  1  P.  d  B.  547. 

1!I9— €osts  of  the  day— li¥hcn  not  costs  taxahle  as 
costs  of  the  cause— €osts  in  not  trying  cause  pur- 
suant to  undertaUng— elisors,  resisting  appoint- 
ment of. 

If  a  rule  for  judgment  as  in  case  of  a  nonsuit,  is  dis- 
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charged,  on  terms  of  giving  a  peremptory  undertaking  and 
paying  the  costs  of  the  day,  and  the  costs  are  not  taxed, 
but  the  cause  is  afterwards  tried,  and  a  verdict  obtained  by 
the  defendant,  he  cannot  tax  such  costs  as  a  part  of  the 
general  costs  of  the  cause.  A  plaintiff  having  failed  to 
try  his  cause  pursuant  to  a  peremptory  undertaking ;  de- 
fendant obtained  a  rule  nisi  for  judgment,  which  was  after- 
wards discharged  by  consent,  and  on  the  subsequent  trial 
of  the  cause,  the  defendant  obtained  a  verdict.  Held,  That 
he  was  entitled  to  recover,  as  part  of  the  costs  in  the  cause, 
the  costs  occasioned  by  the  plaintiff's  not  trying  pursuant 
to  his  undertaking ;  and  also  the  costs  occasioned  by  the 
cause  being  made  a  remanet ;  but  not  the  costs  of  resist- 
ing an  application  by  the  plaintiff  to  appoint  elisors. 
Styles  V.  Gilbert,  6  AU.  166. 

130.— Dissolving  attachment. 

Where  attachment  is  issued  under  Act  87,  cap.  7| 
(Gonsol.  Stat.  cap.  42,  sec.  55),  and  defendant  afterwards 
makes  an  assignment  in  insolvency,  the  attachment  will 
be  dissolved  without  reference  to  any  rights  or  remedies 
which  plaintiff  may  have  with  regard  to  costs  under  the 
Insolvent  law.  The  Court  have  no  discretion  in  the  matter 
of  costs.     Bullock  V.  Ring,  3  PTig.  252. 

181— €anse  entered  and  standing  over— Verdict  set 
aside. 

Semble,  Whether,  when  a  cause  has  been  entered  and 
stood  over  for  several  circuits  until  a  trial  is  had  and  ver- 
dict obtained  which  is  afterwards  set  aside,  the  costs  of 
the  previous  circuits  become  costs  in  the'  cause.  See  Doe 
d»  Johnston  v.  Jardine,  2  Pug.  7. 

133— Rule  for  neiv  trial  silent  as  to  costs— Subsequent 
offer  to  suffer  Judf^^ment. 

Where  a  Bule  for  a  new  trial  is  made,  being  silent  as 
to  costs,  and  before  second  trial  had,  defendant  offers  to 
suffer  judgment  by  default  under  18  Vic.  cap.  9,  (Gonsol. 
Stat.  cap.  87,  sec.  127,)  and  the  offer  is  accepted,  plaintiff 
8  not  entitled  to  costs  of  the  first  trial.  Ryan  v.  James, 
2  Pug.  219. 
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133— Order  of  Amendment. 

An  indulgence  granted  to  the  plaintiff  should  not  be 
granted  at  the  expense  of  the  other  party.  Where  a  party 
in  the  trial  applied  for  leave  to  amend  his  declaration,  and 
the  application  was  granted  and  the  trial  put  off,  the  costs 
abide  the  suit.  Held,  That  such  an  order  was  improper, 
that  the  costs  should  be  paid  by  the  party  getting  the 
amendment.     Smith  v.  Gerow,  2  Pitg.  425. 

134— IVew  enquiry  on  paymenl  of  costs* 

Where  the  Court  gi-ants  a  rule  for  a  new  enquiry  of 
damages  on  payment  of  costs,  but  the  plaintiff  does  not 
comply  with  the  terms  of  the  rule,  and  pay  the  costs,  the 
practice  is, to  grant  a  rule  to  discharge  the  previous  rule, 
unless  the  costs  are  paid  by  a  certain  time.  McDonald  et 
al  V.  CtinimingSf  2  Pug.  378. 

Amendment  of  plea— Several  objections  taken  by 
piaintifl;  and  succeeding  on  one  only— Amend- 
ment allou'ed  u'itiiont  payment  ot  costs. 

See  Pleading  II.  51.     Milner  v.  McKenzie. 
Costs  allowed  out  of  estate— Contestation  of  will. 

See  Will.     He  Hazen. 

Several  issues- Plainti IPs  rierlit  to  have  Andinir  on- 
costs. 

See  Practice  XIV.  17.     Smith  v.  Isolated  Ins.  Co. 
Improper  entry  of  cause— Costs  not  allowed. 

See  Jul;»raent  as  in  case  of  non-suit  I.  26. 

As  to  allowance  of  costs  In  actions  a§:ainst  Justices 
of  Peace. 

See  Justice  of  Peace  IV.  13.      IVluttier  v.  Dibble. 

VI. 

Skvkral  Defendants — Several  Issues. 
133— Several  defendants— Acquittal. 

Where  four  defendants,  sued  in  trespass,  entered  a  joint 
defence,  in  which  issues  were  joined  in  fact  and  in  law,  the 
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plaintiff  obtained  a  verdict  against  one,  but  the  other  three 
vrere  acquitted  on  the  trial,  and  judgment  was  given  for  all 
the  defendants  on  the  issues  in  law,  which  did  not  go  to  the 
whole  cause  of  action  ;  after  tlie  lapse  of  more  than  one 
year  from  entering  up  the  judgment,  the  defendant's  agent 
having  attended  the  taxation  of  the  plaintiff's  costs,  and 
made  objections  without  making  any  claim  of  costs,  and 
soon  afterward  the  defendant  against  whom  the  verdict 
was  found  voluntarily  paid  to  the  plaintiff  the  damages 
and  costs ;  and  it  not  appearing  in  th  s  application  that  the 
defendants  who  were  acquitted  incurred  any  costs,  or  that 
the  other  defendant  had  incurred  any  further  costs  in  the 
joint  defence  than  if  he  had  been  sole  defendant.  Helcff 
That  it  would  require  a  strong  a  clear  case  to  authorize  the 
Court  to  interfere  at  such  a  distance  of  time.  Held,  also, 
That  the  issues  in  law  not  going  to  the  whole  cause  of  ac- 
tion, the  defendants  were  not  entitled  to  costs  under  the  7 
Wm.  IV.  cap.  14,  sec.  26.  McLaaghlan  v.  WiUon,  3 
Kerr  105. 

ISO— Allocator. 

By  the  Ordinance  an  allocatur  is  allowed  to  an  acquitted 
defendant  entitled  to  the  judgment  for  his  costs  under  7 
Wm.  IV.  cap.  14,  sec.  24.     Kileen  v.  Burke,  3  Kerr  419. 

137— Entry  of  Judfj^ment. 

Where,  in  an  action  of  trespass  against  four  defendants 
the  plaintiff  obtains  a  verdict  against  one  upon  which  judg- 
ment is  entered,  and  the  other  three  are  acquitted,  the  ac- 
quitted defendants  cannot  enter  up  a  separate  judgment  for 
their  costs,  but  the  award  of  costs  should  be  entered  on  the 
plaintiff's  judgment  roll — same  rule  as  to  demurrer. 
McLaughlan  v.  Wilson,  2  Kerr  626.  • 

13S— Several  issues— Different  andingr^. 

In  replevin,  the  defendant  pleaded  non  cepli,  and  pro- 
perty in  himself ;  a  verdict  was  found  for  the  defendant  on 
the  first  issue,  and  for  the  plaintiff  on  the  other.  Held, 
1st.  That  as  the  plea  of  non  cepit  went  to  the  whole  cause 


872  COSTS. 


of  action,  the  defendant  was  entitled  to  the  general  costs  of 
the  cause,  but  not  to  the  costs  of  any  evidence  except  such 
as  was  provided  to  support  that  issue.  2nd.  That  the 
plaintiff  was  entitled  to  the  costs  of  the  other  issue,  and  to 
have  them  deducted  from  the  defendant's  costs.  Holdemess 
V.  McKendrick,  2  All.  218. 

It  must  clearly  appear  that  witnesses  whose  expenses 
are  claimed,  were  necessary  to  support  the  issues  found  for 
the  party  claiming.     Ibid. 

189 Where  on  an  issue  on  a  plea  of  property  in  re- 
plevin, the  jury  find  the  property  ii;  part  of  the  goods  to  be 
in  the  plaintiff,  and  the  remainder  in  the  defendant,  the 
plaintiff  is  entitled  to  the  costs  of  all  the  pleadings ;  but 
each  party  is  entitled  to  the  costs  of  the  evidence  arising 
on  that  part  of  the  plea  which  is  found  for  him.  Read  v. 
Botsford,  4  AIL  476. 

Separate  executions  may  be  awarded ;  or  the  Court  may 
order  the  costs  of  one  party  to  be  deducted  from  those  of 
the  other,  and  execution  to  issue  for  the  balance.    Ibid. 

If,  in  such  a  case,  the  plaintiff  neglects  to  enter  up 
judgment  within  a  certain  time,  the  defendant  will  be 
entitled  to  the  postea.    Ibid. 

140— Several  counts. 

If  the  plaintiff  obtains  a  verdict  on  one  of  several  counts, 
and  there  is  no  finding  on  the  other  counts,  he  is  only  en- 
titled to  costs  on  that  count  on  which  he  obtains  judgment* 
WdUh  V.  Fidrweather,  2  AU.  428. 

Taxation  of  costs  on  dilTerent  issues. 

See  Costs  86. 
141— Nolle  prosequi. 

Where  plaintiff  enters  a  noUe  prosequi  to  one  count  of  a 
declaration,  the  defendant  cannot  enter  up  judgment  for 
his  costs  till  the  other  counts  are  disposed  of.  Allison  v. 
Smith,  4  All.  238. 

Entry  on  Judgment  roll— Application— Lateness. 

See  Ibid,  3  Kerr  105. 
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vn. 

Security  fob  Costs. 

1 A  demand  of  particulars  is  not  such  a  step  in  the 

cause  as  to  require  the  defendant  to  shew  that  at  the  time 
of  making  the  demand,  be  did  not  know  of  the  plaintiffs 
residence  abroad.    Johnson  v.  Olasier,  Hil.  T.,  1828. 

9 ^A  company  incorporated  in  Canada,  and  having 

no  property  in  this  Province,  required  to  give  security  for 
costs.  Where  security  was  demanded  before  pleading,  and 
refused,  defendant  was  allowed  to  apply,  and  obtain  secu- 
rity at  the  next  term,  though  he  had  pleaded  in  the  mean- 
time. Quebec  and  Halifax  Steam  Navigation  Co.  v.  JFiUi«- 
ton,  Mich.  T.,  1884. 

8 A  demand  for  security  of  cost  sent  by  post,  held 

BuflScient.    Abbot  v.  Ledden,  Bert.  88. 

4 ^Defendant  must  apply  promptly  after  knowledge 

of  the  plaintiff's  absence ;  and  if  he  allows  a  term  to  pass 
without  applying,  after  he  knows  of  the  absence,  security 
for  costs  will  not  be  granted.    Oibbs.  v.  De  Veber,  Ber.  78. 

ff Security  for  costs,  without  stay  of  proceedings, 

ordered  by  the  Court  after  plea,  and  notice  of  trial,  though 
the  defendant  might  have  applied  sooner  to  a  Judge  at 
Chambers :  the  practise  of  making  such  applications  at 
Chambers  not  being  of  long  continuance  in  the  Province. 
Vance  v.  Campbell,  1  Kerr,  168. 

^ ^Where  an  application  to  a  Judge  at  Chambers 

for  security  of  costs  has  failed  on  the  merits,  a  new  appli- 
cation may  be  made  to  the  Court  on  amended  affidavits. 
Foster  v.  Amiraiix,  2  AU.  641. 

VIII. 

Double  Costs. 

If  judgment  is  affirmed  after  error  assigned,  the  de- 
fendant  in  error  is  entitled  to  double  costs  under  the  Stat. 
18  Car.  2,  cap.  2,  sec.  10.  Quare,  Whether  the  defendant 
is  entitled  to  such  costs  where  the  writ  of  error  is  non 
grossed.     Gilbert  v.  Say  re,  2  AU.  612. 
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IX. 

1— Offer  Aled  under  Aet  18  Vic.  eaip.  9,  to  suffer  Judge- 
ment by  default* 

Where  the  defendant,  before  pleading,  filed  an  offer 
under  the  Act  18  Vic.  cap.  9,  to  suffer  judgment  by  default 
for  $250,  which  the  plaintiff  refused,  and  the  defendant 
then  pleaded  and  gave  notice  of  set-off,  and  the  plaintiff 
recovered  a  verdict  for  less  than  the  sum  offered,  (defend- 
ant's set-off  being  allowed).  Held,  That  the  offer  must  be 
taken  with  reference  to  the  state  of  the  pleadiugs  at  the 
time,  and  not  having  been  renewed  after  the  notice  of  set- 
off, that  the  plaintiff  was  entitled  to  fall  costs,  and  not 
merely  to  the  costs  up  to  the  time  of  the  offer.  Miller  v. 
Lakcman,  6  All.  510. 

2 Where  a  defendant  after  giving  notice  and  par- 
ticulars of  set-off,  files  an  ofler  to  confess  judgment  under 
the  Act  18  Vic.  cap.  9,  without  withdrawing  the  set-off  or 
giving  notice  that  the  offer  is  made  without  reference  to  it> 
it  is  prima  facie,  an  admission  that  the  sum  offered  is  the 
balance  due  after  giving  the  defendant  credit  for  his  set- 
off. 

In  such  a  case,  a  plaintiff  whose  claim  by  his  parti- 
culars exceeds  Jb-20,  does  not,  by  accepting  an  offer  for  less 
than  that  sum  deprive  himself  of  full  costs  by  the  Act  12 
Vic.  cap.  40.     Turner  v.  Hamilton.  6  AIL  156. 

3 Defendant,  in  trover,  about  a  month  after  the 

conversion,  offered  to  confess  a  judgment  under  the  Act 
18  Vic.  cap.  9,  for  $18,  which  the  plaintiff  refused.  On 
the  trial  (upwards  of  two  years  afterwards,)  plaintiff  re- 
covered a  verdict  of  $19, — a  part,  $15  30,  being  found  by 
the  jury  as  the  value  of  the  goods,  and  the  balance  as 
damages  in  the  nature  of  interest  since  the  conversion. 
Held,  That  as  the  amount  tendered  was  more  than  the 
value  of  the  goods  and  damages  up  to  that  time,  the  plain- 
tiff was  only  entitled  to  costs  up  to  the  time  of  the  offer, 
aud  that  the  defendant  was  entitled  to  the  subsequent  costs. 
Belyea  v.  Stephenson,  Mich.  T.  1866. 
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X. 

Miscellaneous. 
Bail— Staying  Proceedings* 

See  Baa  10. 
CoiOiovit. 

See  Cognovit. 
Consent  rule. 

See  Amendment  III.  7. 
Corporation— Summary  Proceedings. 

See  Corporation  I. 

Corporation  not  liable  to  attaciiment  lor  non-payment 
of  Costs* 

See  Attachment  1. 
Certificate  of  Judge  tor  lull  Costs* 

See  Judge  (Certificate  of  Judge). 

Jury  Ciiallenge— Liateness  of  objection— Costs  of  day 
not  ailou'ed* 

See  Oulton  v.  Moi'se,  2  Kerr  77. 
Refusal  to  pay  Costs* 

See  Attachment  11. 

New  Trial* 

See  Costs  61,  114,  115. 

Practice  VIII.  9. 
Awiird— Setting  aside* 

See  Arbitration. 

¥erdict— Setting  aside— Costs  to  abide  the  event  of 
suit  where  affidavits  did  not  clearly  state  that 
defendant  had  no    knowledge  of  suit  pending* 

See  Cameron  v.  Connelly  2  AU.  398. 

Conviction* 

S*ie  Justice  of  the  Peace  VII. 
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IVitnesses  attendance— Affidavit  of. 

See  Affidavit  IV. 

Interiocntoiy  Proceedings,  €o(its  ircnerally  in  discre- 
tion of  Court. 

See  Supreme  Court  in  Equity  3. 

Appeals  not  generally  entertained  in  questions  of  costs. 
Ibid. 

^ectnient— Improperly    obtaining   Rule  to    defend— 
€osts  aiioired  Lessor. 

See  Doe  v.  Fen,  1  AU.  688. 
Attorney— Blftrht  to  receive  Costs  ofjndfnnent  assigned. 

a 

See  Attorney  III. 
Bight  to  taxaMe  ciiarges  betiveen  Attorney  and  Client. 

See  Attorney  III. 
Counsel  Fees. 

See  Attorney  III. 

Inferior  Court— Mandamus  reflised  to  compel  Court  to 
avrard  costs. 

See  Mandamus  8. 

Judge's  Certmcate  for  costs  cannot  be  made  a  Rule  ol 
Court. 

See  Homer  v.  Crooksliank,  4  All.  876. 
Arbitrators  poiver  to  aivard  costs. 

See  Arbitration. 

Bill  of  Costs— delivery  of— Action  on. 

See  Attorney  VIII. 

'  Nolle  Prosequi — ^Where  plaintiff  enters  a  nolle  prosequi 
to  one  count  of  declaration  defendant  cannot  enter  judg- 
ment for  costs  until  other  counts  are  disposed  of.  See 
AUiaon  v.  Smith,  4  All.  238. 

Motion  for  judgment,  as  in  case  of  non-suit  and  for 
costs  of  day  at  same  time  for  same  default,  latter  motion 
discharged,  with  costs.  See  Stevens  v.  Hamilton,  1  Han. 
886. 
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No  jurisdiction. 

If  jin  order  for  review  is  inaile  by  a  Judge  in  a  casa 
where  be  has  no  jurisdiction,  the  Court  has  no  power  to 
give  costs  to  the  party  opposing  the  order.  Bustin  v. 
Hoicell,  1  AIL  596.     (See  No.  60.) 

Ciialienice  to  array. 

Where  the  defendant  ciuilleuges  the  array  on  the 
ground  of  affinity  between  himself  and  the  Sheriff,  and  the^ 
challenge  is  sustained,  the  defendant  is  entitled  to  the 
costs  of  the  day  as  a  <j;eneral  rule.  See  Simjft  v.  Hammond , 
IHan.  832. 

Inquiry— Attendance— !V<>  Muffi<!ient  notice  of  counter- 
maud— Costs  allowed. 

See  Practice  IX,  10,  11. 

New  trial  granted  on  payment  of  costs  where  the  costs 

have  been  taxed  mxnA  demanded  of  the  attorney  who  ob- 
tained the  rule,  who  was  informed  that  unless  the  costs 
were  paid  an  appUcation  would  be  made  to  discharge  the^ 
rule  ;  the  Court  granted  a  rule  for  that  purpose  absolute, 
unless  the  costs  were  paid  in  ten  days  after  service.  See 
Scrihner  v.  McLauchlin,  1  All,  440. 

Penalty— By-law— Fredericton. 

Costs  cannot  be  givon  for  breach  of  by-law :  the  word 
''  costs  "  in  81st  section  means  costs  of  distress  and  sale. 
See  Ex  parte  Mowry,  8  All.  276. 

Conviction  sustained  for  penalty.    Ibid. 

Application     <lisciiari^ed— Reasonable     grounds    for 
making— Costs  refused  to  plaintiff. 

See  Hardy  v.  Prince,  8  AU.  264. 

Attor  ney-Oeneral^R  etaining  Fee— €osts. 

See  Attorney-Genewil. 
Execution  foi;,  in  lieu  of  attacliment« 

See  Attachment.     Cotton  v.  Stack. 

Review^  from  Justice^s  Court*  ^  _ 

See  Review.     Welling  ex  parte. 
24 
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Ponrer  of  Supreme  Court  over   costs  taxed  by  Judi^e 
of  County  Court  ou  a  review^— ^lueere. 

See  Review.     Welling  ex  parte. 
Rule  to  enter  cause. 

See  Entry  of  Cause.     Oultou  v.  Mibier. 
£state— Contestation  ot  urtll. 

See  Will.     In  re  Hasen. 
Costs  aipainst  Justices  of  the  Peace. 

(jiuere,  Whether  the  Dominion  Act  32  and  38  Vic.  cap. 
29,  sec.  134,  relating  to  costs  in  actions  against  Justices  of 
the  Peace  is  not  ultra  viresy  the  Federal  Parliament.  Whit- 
tier  V.  Debblcy  2  Pug.  243. 

Inquiry— -Proceedings  taken  through  mistake  of  sheriff 
— IVo  costs  alloived. 

Sec  Hanington  v.  Cannier^  2  Pug.  450. 

Attachment  will   be  granted    by  Court  for  non-pay- 
ment ot  costs. 

See  Attachment  52.     Bishop  v.  Meehan. 

Damages— Costs  of  action. 

See  Damaoges  1.  34.     Deveber  v.  Roup. 

Justice  of  Peace— Power  to  aw^ard  costs  on  dismissal 
of  information. 

See  Justice  of  Peace  VII.  6. 

€Oi;!VClL.L.ORS. 

IVominatiou  oU 

See  Election. 

COURTS. 

See  Admirality — City  Court. 
County  Court — Exchequer. 
Portland,  (Town  of.) 
Inferior  Courts — Justice  of  the  Peace. 
Probate  Court. 

Supreme  Court  of  Judicature. 
Supreme  Court  in  Equity. 
Surrogate. 
Matrimonial  Causes. 
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COUMSEL.. 

Addressing    Jury— Admissions   by—Examination   ol^* 
Fees* 

See  Attorney  X. 
Evidence  I. 

COUWTY  COURT. 

1— Jurisdiction  —  Necessary  tiiat  proceedinfps    siiould 
be  first  certified. 

The  Supreme  Court  has  no  jurisdiction  over  a  cause  in 
the  County  Court  until  the  Judge  has  certified  a  copy  of 
the  proceedings,  as  directed  by  Acts  30  Vic.  cap.  10,  sec. 
24,  and  33  Vic.  cap.  20,  sec.  4 ;  therefore,  a  party  who 
has  recovered  a  judgment  in  the  County  Court,  against 
which  proceedings  for  appeal  had  been  taken,  and  notice  of 
appeal  given,  but  the  proceedings  had  not  been  certified  by 
the  Judge,  is  not  entitled  to  the  costs  of  appearing  to 
answer  the  appeal.     Ryan  v.  James,  Mich.  T.,  1870. 

2— lileinbie  certificate  of  proceedings. 

Where  the  proceedings,  certified  by  the  Judge  of  County 
Court,  on  an  appeal  were  generally  illegible,  the  Court  re- 
fused to  hear  the  argument.     Dibblee  v.  Wood,  1  Pug.  137. 

3    Death  of  Judge  alter  granting  rule  nisi— Proceed- 
ings. 

Where  the  Judge  of  the  County  Court  died  after  grant- 
ing a  ride  nisi  for  a  new  trial  on  the  ground  of  misdirec- 
tion, but  no  minute  of  his  direction  to  the  Jury  could  be 
found.  Held,  That  his  successor  might  receive  afiidavits 
to  shew  what  the  direction  was,  in  order  to  determine  the 
application  for  a  new  trial.     Kinnear  v.  Calhoun,  Mich. 

r.,  1871. 

4— Jurisdiction— Ofi-set— Recalling  evidence. 

Where  the  plaintiff  proved  goods  sold  and  delivered  to 
the  defendant,  beyond  the  amount  recoverable  in  the  County 
Court,  and  also  admitted  the  receipt  of  goods  from  and  work 
done  by  the  defendant,  which,  if  deducted  from  the  plain- 
tiff's account,  would  have  brought  the  amount  within  this 
jurisdiction  ;  but  omitted  to  prove  any  agreement  that  such 
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goods  and  work  were  to  be  taken  as  payment,  whereupon 
the  defendant  moved  for  a  non-Buit.  Heldf  That  it  wa& 
discretionary  with  the  Judge  to  allow  the  plaintiff  to  be 
recalled  to  prove  that  there  was  such  an  agreement. 
Shnpsoff  V.  Glass,  1  Piiff.  99. 

5— Jiidire  rofuKiiiK  lo  hear  motion — Jurisdiction. 

Where  the  Judge  of  the  County  Court  refused  a  non- 
suit moved  for  on  the  ground  that  the  case  was  beyond  the 
jurisdiction  of  the  Court,  and  the  defendant  moved  for  a 
new  trial  on  the  same  ground  before  the  successor  of  the 
Judge  (who  had  died,)  and  he,  being  of  opinion  that  the 
Court  had  no  jurisdiction,  and  that  he  had  consequently 
no  power  to  grant  a  new  trial,  declined  to  make  any  order. 
Hi'lfly  That  he  should  have  ordered  a  non-suit  to  be  en- 
tered ;  and  the  cause  was  remitted  to  the  County  Court  for 
that  purpose.     Boltenhouse  v.  Black,  East.  T.,  1872. 

Action  broniflit  in   ii^upreine  Court— Title   to  land  in 
voived— €o6t<i%  allowed* 

^Vr  Costs,  10,  11,  12. 

6— Insolvent  Act  of  1969-^Judite  proper  party  to  hear 
petition— Of  ^'iiat  county. 

The  County  Court  Judge  of  the  county  in  which  the 
demand  on  the  debtor  to  assign  is  made,  is  the  proper 
party  to  hear  the  petition,  although  the  debtor  may  reside 
and  do  business  in  another  county.  Ex  parte  ThomaMy 
2  Han.  163. 


7— Taking  examination  of  debtor— County. 

A  Judge  of  the  County  Court  may  examine  and  make 
his  order  for  the  support  or  discharge  of  any  debtor,  in  any 
county  within  his  district,  even  if  the  debtor  has  been  ar- 
rested and  is  in  gaol,  or  on  the  limits  in  another  county  in 
his  district.     Ex  parte  Jardine,  1  Han.  572. 

8— Sureties  on  limit  bond—Render. 

Judge  may  make  order  for  render  of  principal ;  "  Bail* 
in  Act  12,  cap.  89,  sec.  14,  includes  sureties  on  limit  bond. 
See  Bail  18. 
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-9— RiSrlit  to  Htvky  proeeedin^rs— City  Court— Interlocu- 
tory order— Appeal. 

The  County  Courts  and  the  City  Court  of  St.  John,  being 
both  courts  of  limited  jurisdiction,  and,  in  suits  for  the 
recovery  of  debts,  of  concurrent  jurisdiction ;  a  Judge  of  the 
County  Court  has  no  power  to  stay  the  proceedings  in  a 
suit  brought  to  recover  a  debt  in  that  court,  on  payment  of 
the  debt  without  costs,  on  the  ground  that  the  suit  might 
have  been  brought  in  the  City  Court,  where  the  costs  are 
less  than  in  the  County  Court.  Ifanington  v.  Stewart,  Mil. 
T.,  1873. 

Qiuerey  Whether  there  is  any  appeal  to  tlie  Supreme 
Coui-t  under  the  Act  30  Vic.  cap.  10,  from  an  inteilomtory 
order  of  a  Judge  of  the  County  C  i)urt.  Bat  an  or<ler  iii)so- 
lutely  to  stay  the  procee^lin^^s  in  a  suit  is  a  tinal  d  visiiui, 
and  may  he  appealed  from.     I  hid. 

lO  —  \i*Xs    relatiiiK    to    twraiid    siiid    F«>iit    Juror**    in 
c*riiniii»l  matters. 

The  Acts  relating  to  the  attendance  of  Grand  and  Petit 
Jurors  at  the  County  Courts  are  within  tlie  powers  of  the 
Local  Legislature,  under  *'  The  British  North  America  Act, 
1867,"  sec.  92,  as  pertaining  to  the  "  Administration  of 
Justice,"  and  the  "  Constitution  and  organization  of  Pro- 
vincial Courts,"  and  do  not  belong  to  the  Parliament  of 
Canada  under  sec.  91,  as  "  Procedure  in  Criminal  Mat- 
ters."    Kegina  v.  Foley,  East.  T.,  1873. 

.11— Jud^e  makinfc  ex  parte  order  for  neur  trial. 

In  an  action  in  the  County  Court,  the  Jury  having  found 
a  verdict  for  the  defendant,  contrary  to  the  Judge's  direc- 
tion, he  made  an  ex  parte  order  for  a  new  trial.  On  ap- 
peal, the  order  was  reversed,  and  the  case  sent  back  to  the 
County  Court,  with  directions  to  issue  an  order  calling  on 
the  defendant  to  shew  cause  why  a  new  trial  should  not  be 
granted.     Commercial  Bank  v.  Price,  1  Pag.  97. 

13— Appearance  to  ivrit. 

Where  a  statute  provides  for  service  of  a  writ  on  de- 
fendant, and  that  he  shall  appear  within  a  certain  number 
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of  days  thereafter,  the  time  begins  to  run  on  the  day  after 
the  day  of  service.  Therefore,  a  defendant  in  an  action  in 
the  County  Court  has  thirty  days  to  appear,  exclusive  of 
the  day  of  service.     Currey  v.  Lmvsan,  8  Pug.  288. 

13 — l»»sue  of  Sumiuoiis— Diflereiit  rounty. 

The  Judge  of  the  County  Court  of  St.  John  and  Kings, 
was  called  in  by  the  Judge  of  the  Albert  County  Court,  to 
try  this  case  under  the  County  Courts  Act,  and  issued  a 
summons  for  a'new  trial  while  sitting  at  his  chambers  in 
St.  John,  but  aiterwards  discharged  it  on  the  ground  that 
he  had  n#  power  to  act  in  St.  John.  Held^  That  he  had 
power  to  issue^a  new  summons  in  Albert,  the  first  being  a 
nullity.     Steevcs  v.  Lucas,  2  Pug.  70. 

(See  now,5Consol.  Stat  cap.  61  sec.  64,  allowing  Judge 
to  transact  business  at  Chambers  of  his  County  for  other 
County.) 

14— Insolvent  Act  of  1§69— Order  of  Judge 

A  CountyJCourt  Judge  acting  under  the  Insolvent  Act 
of  1869,  having  made  an  order  that  defendant,  the  assignee 
of  the  estate  of  H.  L.,  pay  to  plaintiff,  assignee  of  the  estate 
of  A.  L.,  the  proceeds  of  the  sale  of  a  lease  which  A.  L. 
had  assigned  to^H.  L.,  and  which  defendant  contended  was 
void.  Heldf  That  the  Judge  had  power  under  the  60th 
section  of  the  Act  to  make  such  order,  and  that  it  was  not 
necessary  to  decide  whether  the  Act  gave  him  power  to 
order  the  assignment  to  be  set  aside.  Held,  also,  That  an 
appeal  lay  from  such  order  to  the  Supreme  Court.  Skinner, 
assignee,  &c.  v.  McLeod,  2  Pug.  181. 

15— Power  of  Judge  to  grant  relief 'to  ball. 

A  County  Court  Judge  sitting  at  Chambers,  has  the 
same  power  to  grant  relief  to  bail  to  the  limits,  as  the 
Supreme  Court.  Menitt,  Assignee,  dec.  v.  Clancey,  2  Pug. 
476. 

16— Land— bluest  ions  relating  to. 

There  are  many  cases  in  the  County  Courts  in  which 
questions  of  the  title  to  land  must  incidentially  arise,  but 
title  to  land  may  not  Jbe  in  question.  Fowler  v.  Fowler, 
2  Pug^  488. 
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Appeals  from  County  Court. 

See  Appeal. 

m 

Pourer  of  Judge  in  garnishee  process. 

See  Garnishee  Process. 

Wo   power  in  Judge  to  maice  order  for  9^00  uudhr 
Homestead  Act« 

See  Insolvent  Act,  Re  Harrison. 

COViyTY    €)OURT    JUDGE. 

See  County  Court. 

COUlVTERIflAIVD. 

Notice  of— Time  wlien  given  to  save  costs. 

See  General  Eules  77. 

Notice  of  inquiry  to  save  costs— InsutBcieucy  of* 

5ec^  Practice  IX.  10,  11. 

COVENANT. 

1— Construction— mutual  and  Independent. 

The  defendant  covenanted  with  the  plaintiff  to  teach 
him  the  trade  of  a  blacksmith,  and  the  plaintiff  covenanted 
to  serve  the  defendant  faithfully  for  five  years,  and  not  to 
absent  himself  from  the  defendant's  service  without  leave. 
Held,  That  these  covenants  were  mutual  and  independent, 
and  that  the  non-performance  by  the  plaintiff  was  no  de- 
fence to  an  action  against  the  defendant  for  breach  of  his 
covenant.  Hunter  v.  Oifford,  1  AIL  701. 
!sK— Breacli  of. 

A  covenant  "  to  keep  up  ''  a  mill  dam  is  broken  by  al- 
lowing it  to  remain  out  of  repair  after  notice.  Leonard  v. 
Young,  4  All  111. 

9 To  keep  dam  in  repair,  is  a  covenant  running 

with  the  land.     See  Infra  10.    Philps  v.  St.  John  Water  Co. 
4— Assignee  of— Privity  of  Estate.— Conveyance. 

Where  the  assignee  of  a  covenant  running  with  the 
land,  had  parted  with  his  estate  therein  previous  to  bring- 
ing the  action.  Hetd,  That  he  had  parted  with  his  action 
also.     Wallace  v.  Vernon,  1  Kerr  5. 
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5— Action— Lessor  airainiit    lessee— Reversion   parted 
with— Kent. 

An  *action  of  covenant  for  non-payment  of  rent  does 
not  lie  by  the  lessor  against  the  lessee,  where  the  lessor 
has  parted  with  his  reversion  in  part  of  the  property,  since 
the  lease ;  the  rent  being  entire  and  not  apportionable« 
Rector,  dc.  ,of  Sackville  v.  Bacoiiy  6  All.  134. 

Particular  Covenants— A ssig^nc'c   of  Term — Improve- 
ments* 

See  Landlord  and  Tenant  VI.  2. 
-6— For  quiet  eiUoyment'-Dani  overlio^ini^. 

The  defendant  by  deed,  containing  the  words  **  grant, 
bargain  and  sell,"  conveyed  to  the  plaintiti"  a  mill  and  mill 
privilege,  and  afterwards  ereetiMl  a  dam  on  his  own  land 
further  down  the  stream,  by  which  tlie  plaintiff's  land  was 
overflowed,  and  his  mill  prevented  from  working,  llddy 
That  this  was  a  breach  of  the  covcnat>t  for  quiet  eiijoymr'nt 
given  by  the  Act  10  Vic.  cap.  42.  Wdh  v.  TrenJfohn,  2  AIL 
871. 

7— Against    Er<*€:tious— .4 ssii^nec— Estoppel. 

Plaintiffs  being  owners  of  land  lielow  low-water  mark  in 
the  harbour  of  St.  John,  granted  to  H.,  the  owner  of  a  lot 
fronting  thereon,  the  right  to  extend  belovv  low  water 
mark,  a  wharf  l)uilt  upon  his  lot,  and  H.  covenant':;d  for 
himself,  his  heirs  and  assigns,  that  lu  woul<l  not  erect  any 
buildings  on  the  wharf  so  to  l)e  builti.  H.  afterwards  ex- 
tended his  wharf  beyond  low-water  mark  and  assigned  to 
the  defendant,  who  erected  buildings  on  the  wharf.  Low- 
water  mark  had  receded  to  tlie  outer-end  of  the  wharf  since 
the  grant  was  made.  Held,  That  the  covenant  bound  the 
assignee,  and  that  he  was  estopped  from  denying  that  the 
wharf  was  built  and  occupied  subject  to  the  conditions  of 
the  grant,  and  from  claiming  a  right  to  build,  as  owner  of 
the  land  by  accretion,     yiayor,  (i!r.,  of  St.  John  v.  Smith,  3 

All.  103. 

l>l->Le«ise«»—Ki9iits»— Renewal  of  lease— Appraisement— 

Payment     for     improvements— Enlorcinfr    valid 

covenants. 

A  lease  by  a  Church  Corporation  created  by  Act  of  As- 
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sembly  29  Geo.  III.,  cap.  1,  contained  a  covenant,  that,  if 
at  the  expiration  of  the  term,  the  lessee  should  desire  a 
new  lease  for  twenty-one  years  he  should  be  entitled  to  the 
preference ;  and  in  case  he  should  refuse  to  take  such  new 
lease  on  the  terms  required  by  the  lessor,  that  the  buildinp[s 
then  on  the  demised  premises,  erected  by  the  lessee, 
should  be  appraised,  and  that  the  lessor  first  pajjinj  to  the 
lessee  the  anwiuit  of  sitch  appraisement,  should  be  entilled  to 
enter  unon  the  premises  and  have  the  improvements  :  and 
in  case  the  lessor  should  not  consider  it  expedient  to  pay 
the  amount  of  the  appraisement,  that  then  the  lessee 
should  be  entitled  to  receive  **  a  new  lease  of  the  i)reinis'^s 
for  a  further  term  of  twenty-ono  years  np)n  the.  h  iiw  u^nn.^ 
and  conJitiom  of  thin  present  Jeiv,''  H''ld,  m  r-Mowai  of 
tlie  l^as-',  that  the  lessee  was  entitle  1  t)  the  sani  ^  ''oven- 
ants  for  payment  for  improviiaeiits  and  for  deli,  riuij:  nn 
possession  on  receiving  such  payment,  as  were  ••ontaiaed 
in  the  former  lease.  BedfUw  Ut'ctor,  d-c,  of  (■liriHt'.s  Chnn-'f, 
FrederictoH,  3  AIL  217. 

Qmere,  Whether  by  the  words  **  first  paying/'  etc.  ia 
the  covenant,  the  lessor's  right  of  re-entry  at  the  end  of 
the  term,  was  suspended  until  the  value  of  the  buildings 
was  paid  to  the  lessee ;  or  whether  the  lessor  would  only 
■be  liable  on  the  covenant  if  he  re-entered  without  payment. 
Ibid. 

A  covenant  to  do  one  of  two  things  at  the  option  of  the 
-covenanter,  one  of  which  is  lawful  and  the  other  not,  may 
be  enforced  as  to  that  which  is  lawful.  Thus  a  covenant  in  a 
lease  by  a  church  corporation  to  pay  the  lessee  lor  the 
buildings  on  the  land  at  the  end  of  the  term,  or  grant  him 
a  new  lease  for  a  further  term  of  twenty-one  years  on  the 
same  terms  and  conditions  as  the  former  lease,  may  be  en- 
forced BO  far  as  relates  to  the  payment  of  the  buildings, 
though  that  part  which  relates  to  the  renewal  may  be  void 
under  the  Stat.  13  Eliz.  cap.  10.    lb. 

Qiuere,  Whether  the  Statute  IB  Eliz.  cap.  10,  applies  to 
<3hurch  Corporations  in  this  Province.     Ibid. 
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9— Oood  title— Exintinip  lease — Surrender. 

The  defendant  demised  land  to  M.  for  a  term  of  years» 
by  lease  under  seal,  and  afterwards  with  the  consent  of  M., 
conveyed  the  same  land,  with  an  adjoining  piece,  to  the 
plaintiff  in  fee,  and  covenanted  that  it  was  free  from  en- 
cumbrances. M.  remained  in  possession  of  the  land  after 
the  conveyance,  but  paid  no  rent.  Held,  That  this  did  not 
amount  to  a  surrender  of  the  lease  by  operation  of  the  law^ 
and  therefore  that  there  was  a  breach  of  the  covenant. 
Babbit  v.  Cowperthuaitey  3  AIL  254. 

The  mere  consent  of  the  lessee  to  a  conveyance  by  the 
owner  of  the  land,  of  his  interest  in  the  reversion,  will  not 
constitute  a  surrender  of  the  lease  by  the  operation  of  law. 
He  must  be  a  party  to  some  act  done,  the  validity  of  which 
he  is  estopped  from  disputing,  and  which  would  not  be 
valid  if  the  lease  had  continued  to  exist.     Ibid. 

lO— To  keep  dam  In  repair— Construction. 

Defendants  being  the  owners  of  land  through  which  a 
stream  of  water  flowed,  and  across  which  they  had  built  a 
dam  connecting  with  a  natural  bank  or  point  of  land  which 
formed  part  of  the  dam,  leased  the  land  adjoining  below  the 
dam  to  the  plaintiffs  and  P.,  (who  afterwards  assigned  to 
the  plaintiffs,  and  their  assigns,  and  covenanted  to  main- 
tain and  keep  the  dam  in  good  repair  at  all  times  during 
the  term :  proviso,  that  if  the  supply  of  water  should  be 
cut  off  by  the  destruction  or  injtury  of  the  da^m,  the  rent 
should  be  suspended.  The  bank  was  broken  by  an  extra- 
ordinary flood,  which  overflowed  and  injured  the  plaintiff's 
property.  Held,  1st.  That  the  covenant  to  repair  only  ex- 
tended to  the  artificial  dam  built  by  the  defendants,  and 
not  to  the  natural  bank.  2nd.  That  even  if  it  did  extend 
to  the  natural  bank,  the  accident  was  no  breach  of  the 
covenant,  if  the  defendants  repaired  the  dam  within  a  rea- 
sonable time.  Srd.  That  even  if  there  was  a  breach  of  the 
covenant,  the  plaintiffs  were  not  entitled  to  recover  for  the 
destruction  of  their  property  and  suspension  of  their  busi- 
ness, as  damages  resulting  f^om  such  breach.  Philps  v. 
The  St.  Jolm   Water  Company,  4  All.  24. 
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The  covenant  to  keep  the  dam  in  repair  is  a  covenant 
running  with  the  land ;  and  Senihle^  That  the  damages  re- 
coverable for  breach  of  such  a  covenant,  are  confined  to 
those  sustained  by  the  covenantee  or  his  assigns,  from  the 
privation  of  the  proper  use  oi  the  demised  premises  by  the 
default  of  the  covenantor.     Ibid. 

Semble,  That  if  the  injury  to  the  plaintiffs'  property  was 
caused  by  the  neghgence  of  the  defendants  in  not  keeping 
the  dam  in  repair,  the  plaintiffs  might  recover  the  conse- 
quential damages  in  an  action  on  the  case.     IJnd. 

11— For  title  to  land— Eviction. 

The  defendant  conveyed  land  to  A.  in  1844,  and  cove- 
nanted  that  he  had  full  power  and  authority  to  sell ;  A.  put 
a  tenant  in  possession,  who  gave  up  the  proi)erty  to  B., 
who  claimed  title  to  it  as  heir  to  his  father.  B.'s  father 
took  possession  of  the  land  in  1814,  and  died  seized  in  1824, 
leaving  a  widow,  who  a  few  years  after  conveyed  her  right 
and  gave  up  possession  to  a  person  under  whom  the  de- 
fendant claimed.  Held,  1.  That  B.  had  a  good  title  against 
every  one  but  the  original  grantee,  and  therefore  had  a 
right  to  enter  and  evict  A.  2,  That  B.^  entry  having  been 
made  under  his  own  title,  and  not  un^'  that  of  A.'s  ten- 
ant, it  amounted  to  an  eviction,  and  that  A.  was  not  bound 
before  bringing  an  action  on  the  covenant,  to  resume  pos- 
session of  the  land,  or  to  give  notice  to  the  defendant  of 
B.'b  claim.     Berk  v.  Barlow,  1  All.  465. 

13— Breach— Pleadlnif^Judinnent  non  obstante  vere- 
dicto—RIfrlit  ot  Immediate  action. 

To  an  action  of  covenant  upon  the  words  "  grant,  bar- 
gain and  sell^"  in  a  conveyance  of  land,  assigning  as  a 
breach  the  existence  of  a  prior  mortgage,  the  defendant 
pleaded  that  the  mortgage  was  recorded  in  the  pubUc 
records,  and  that  the  plaintiff  received  the  deed  subject  to 
such  mortgage  :  an  issue  thereon  having  been  found  for  the 
defendant,  judgment  was  given  for  the  plaintiff,  non  oh* 
stante  veredicto,  the  plea  being  no  answer  to  the  action. 
The  covenant  is  broken  immediately,  and  the  plaintiff  need 
not  wait  until  he  is  evicted  before  bringing  his  action. 
Good  V.  End,  1  All.  603. 
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13  —  Breach   in   lifetime  of  covenantee  ~  Action— By 
wiioni— Heir^Executor. 

If  a  covenant  for  title  is  broken  in  the  lifetime  of  the 
covenantee,  no  estate  descends  to  the  heir,  and  an  action  for 
the  breach  is  properly  brought  by  the  executor.  Beek  v. 
Barlow f  1  AIL  465. 

14 Where  the   breach  of  covenant    for  title,  and 

the  damage  arising  there&om,  both  occurred  in  the  lifetime 
of  the  tcbtator,  the  action  for  such  breach  should  be  brought 
by  the  executor.     Cunninghams,  Scoullary  4  AIL  385. 

l.'S— Policy   of  in!«Hrance  — Endorsement —  Mot    under 
seal— Covennni  not  maintainable. 

A  policy  of  insurance  on  ^^oods  against  loss  by  lire  was 
effected  in  the  name  of  G.  F.  cV  Co.  :  the  plaiutiti  H.  F. 
having  afterwards  become  tlie  owner  of  the  gocxls,  the 
agent  of  the  company  made  and  signed  the  following  en- 
dorsement on  the  policy:  **Thi8  insurance  is  here) )y  con- 
tinued in  the  name  of  H.  F."  Hchl,  (assuming  that  the 
agent  had  power  so  to  continue  the  assurance  for  the  bene- 
fit of  the  plaintiff,)  That  the  endorsement  not  being  under 
the  seal  of  the  company,  the  plaintiff  could  not  maintain 
covenant  on  the  policy.  Frost  v.  LiverpooL  London  and 
Globe  Insurance  Co.,  HiL  T.,  1871. 

16— Covenant  to  rent^w— Specific  performance— Coven- 
ant running  ivitli  tiie  land. 

A.  leased  land  to  B.  for  twenty-one  years,  with  a 
covenant  for  himself,  his  heirs,  and  assigns,  that  at  the 
expiration  of  the  lease,  the  b  uildings  on  the  demised  pre- 
mises {-hould  be  valued  by  disinterested  persons,  and  A., 
his  heirs,  or  assigns,  would  then  either  pay  for  them  at 
such  valuation,  or  continue  the  lease  to  a  further  term  at 
the  same  annual  rent,  at  the  option  of  A.,  his  heirs  or  as. 
signs.  After  the  expiration  of  the  lease,  £.  continued  in 
possession  without  any  new  agreement,  and  paid  the 
ground  rent  to  A.  up  to  the  time  of  his  death,  a  year  and 
eight  months  after  the  expiration  of  the  term ;  and  during 
part  of  this  time,  A.,  as  a  commissioner  of  police,  leased  a 
part  of  the  premises  from  B.,  and  paid  rent  to  him.     After 
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A.'s  death,  the  delenciant,  who  was  his  devisee,  negotiated 
with  the  plaintiflf  (the  assignee  of  the  lease),  respecting  a 
renewal,  but  nothing  was  agreed  upon,  and  the  defendant 
finally  leased  the  land  to  a  third  person,  whereupon  the 
plaintiflf  filed  a  bill  for  the  specific  performance  of  the 
covenant  to  renew,  and  to  restrain  the  defendant  from  leas- 
ing the  property.  Held,  1.  That  A.'s  covenant  was  not  a 
mere  personal  or  collateral  covenant ;  ))ut  related  to  and 
ran  with  the  land,  and  bound  A.'s  assignee.  2.  That  it 
was  A.'s  duty,  on  the  expiration  of  the  lease,  to  exercise 
his  option  of  renewing,  or  paying  for  the  buildings ;  and 
that,  by  his  acts,  he  had  shewn  his  intention  to  continue 
the  lease.  3.  That  a  Court  of  Equity  had  jurisdiction  to 
decree  specific  performance  of  the  covenant  to  review.  4. 
That  the  covenant  to  review  for  a  **  further  term  "  meant 
a  term  of  21  years.  The  bill  prayed  specific  performance 
of  an  agreement  to  renew,  made  between  the  plaintiflf  and 
defendant,  after  the  expiration  of  the  lease.  Hehlj  That 
though  this  agreement  could  not  be  enforced,  either  be- 
cause it  was  not  proved,  oi*  because  it  was  not  in  writing, 
the  plaintiflf  was,  nevertheless,  entitled,  under  the  Act  17 
Vic.  cap.  18,  sec.  4,  to  specific  performance  of  the  coven- 
ant to  renew.     Irvln  v.  Simonds  et  al,  6  AIL  190. 

lY— Pleadini^— Provifto— iHt^re^Mty  of  ^ettiii|f  out  ^iaiiic 
in  derlaration— Covenant  not  to  mell— Breach. 

Where  the  promise  or  covenant  contains  an  exception 
or  proviso  qualifying  the  defendant's  liahihty,  the  declara- 
tion must  state  the  exception  or  proviso,  and  it  will  be 
wrong  to  state  the  contract  as  an  absolute  one  ;  but  if  the 
covenant  or  clause  in  an  agreement  is  absolute  in  itself, 
without  any  exception  or  proviso,  or  any  reference  to  any, 
it  may  be  declared  on  as  an  absolute  contract,  although, 
in  a  distinct  part  of  the  deed  or  instrument,  there  is  a  pro- 
viso defeating  or  qualifying  it  under  certain  circumstances, 
such  a  proviso  being  in  the  nature  of  a  defeasance,  and  to 
be  set  up  on  the  other  side.     Hall  v,  AUan,  2  Pug, 

A  covenant,  not  directly  or  indirectly  to  sell  machines 
in  certain  counties,  is  not  broken  by  an  omission  on  tlie 


390  COVENANT. 


covenanter's  part,  in  selling  the  machines  where  he  had  a 
right  to  sell  them,  to  stipulate  that  the  purchasers  should 
not  re-sell  in  any  of  the  counties  where  the  covenantee  had 
the  exclusive  right  of  sale.  There  might  be  a  breach  of 
the  covenant,  if  it  were  shewn  that  the  covenanter  knew, 
when  he  sold  the  machines,  that  the  intention  of  the  pur- 
chaser was  to  re-sell  them  in  a  county  where  the  covenan- 
ter had  no  right  to  sell.     Ibid. 

IS— Anrc^stor  and  heir— Appraisement. 

Where  the  terms  of  a  covenant  specially  provide  for  its 
performance  by  the  heir,  it  is  sufficient  to  bind  the  latter, 
though  the  ancestor  may  not  covenant  in  the  usual  form 
'*  for  himself,  his  heirs,  &c."  Therefore,  where  a  lease 
under  seal  contained  the  following  covenant — **  And  it  is 
hereby  mutually  covenanted  by  and  between  the  parties 
to  these  presents,  that  at  the  end  of  the  term  all  buildings 
then  on  the  premises  shall  be  valued  and  appraised  by  two 
persons,  one  to  be  chosen  by  G.  P.,  (the  lessor,)  his  heirs, 
&c.,  the  other  by  J.  M.,  (the  lessee,)  his  executors,  &c.,  and  it 
shall  then  be  at  the  option  and '  election  of  the  said  G.  P., 
his  heirs,  &c.,  to  pay  such  appraised  value  or  renew  the 
lease.''  This  was  held  sufficient  to  bind  the  heir  of  the 
lessor.  In  an  action  brought  for  breach  of  such  a  cove- 
nant, it  is  necessary  to  allege  a  request  and  refusal  to  ap- 
point an  appraisor,  and  this  is  the  case,  ( ven  though  the 
lessor  was  only  a  tenant  for  life  and  died  before  the  expira- 
tion of  the  term,  and  the  lessee  was  evicted  by  the  remain- 
der-man In  such  a  case  the  heir  is  bound  by  the  covenant 
of  his  ancestor,  even  though  by  the  latter's  death  the  lease 
became  void  as  to  the  term  demised* 

QiKerCy  Whether,  where  the  heir  is  an  infant,  a  request 
made  upon  him  to  appoint  an  appraisor  is  sufficient. 
Woods  V.  Peters,  2  Pug,  478, 

Provisos  or  exceptions  —  Declaration — IVonfeasance. 

See  Pleading  I.     Hall  v.  Allen,  et  al. 

Assiiniment  of  lease  against  lessor^Privity  of  estate 
Possessory  estate. 

See  Assignment  3. 
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Property  taken  subject  to  covenant. 

See  Equity  4. 

CREDIBILITY. 

Sec  Witness. 

CREDIT. 
Repairs  of  Ship— Ai^eut. 

See  Assumpsit  45. 

ITuexpired  Credit. 

See  Action  at  Law  VII.  2. 
Privity— Perfional  Refiipon$(ibility. 

See  New  Trial  11.  22. 
Salary  of  Preaclier— Committee. 

The  plainti^  was  engaged  at  a  certain  salary  as  a 
preacher  at  a  meeting  of  the  members  of  the  church  to 
which  he  belonged,  and  where  a  committee  was  appointed 
to  collect  subscriptions  to  pay  his  salary.  The  defendants 
were  deacons  of  the  church  present  at  the  meeting,  and 
there  was  conflicting  evidence  whether  they  were  the  com- 
mittee and  whether  they  had  made  themselves  Uable  to  the 
plaintiff.  Held,  That  it  was  properly  left  to  the  jury  whe- 
ther the  plaintiff  had  engaged  on  the  personal  responsi- 
bility of  the  defendants,  or  whether  he  depended  upon  the 
voluntary  subscriptions  of  the  church. 

Qiuere.  Whether  the  mere  nomination  of  a  party  on  a 
committee  renders  him  liable  on  contracts  entered  into  by 
the  other  members,  unless  he  has  taken  some  part  in  the 
proceedings.     Lawton  v.  Wilder,  2  AIL  416. 

Intoxicating  Liquors. 

The  prohibition  in  the  Act  17  Vic.  cap.  15,  sec.  13, 
against  selling  liquors  on  credit  only  applies  to  inn-keepers 
and  tavern-keepers.    See  McAuley  v.  Lawlor,  4  All,  600. 

Inquiry— Judgment  by  Default— Evidence. 

After  judgment  by  default  on  common  counts,  defen- 
dant, on  execution  of  writ  of  inquiry,  may  shew  that  he 
contracted  merely  as  agent  of  third  person  to  whom  credit 
was  given.     See  FauU  v.  Sargent^  8  Kerr  248. 
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CJontract— Whether  with  Finn  or  pergonal  nK^mber  of. 

See  Contract  15. 
Insuranee  Brok«*r— Credit  to— Afi^eiit. 

See  Principal  and  Agent  1,  2. 

l¥ork    and    I^abour— A^r«'enieiit    to     €>redit    tou'ardft 
Rent* 

See  Assumpsit  III.  40. 
£iitry  on  booi<$— €^r«^dit. 

See  New  Trial  11.  45.     Raymond  v.  Camming, 
Pnbiie  A^ent. 

L.  was  a  road-master,  and  employed  C.  to  do  certain 
work  on  a  public  road,  the  agreement  between  them  being 
that  the  work  was  to  be  paid  for  when  L.  collected  the  road 
moneys.  L.  went  out  of  office  before  he  collected  the 
moneys,  and  in  an  action  brought  by  G.  against  L.  the  court 
held  that  the  credit  was  given  to  the  fund  and  not  to  the 
personal  liability  of  the  road- master.  Regina  v.  Topley,  3 
Pug.  47. 

See  also  Clarke  v.  ToAv ,  2  Pug.  380. 

€K£DITOR. 

Sec  Insolvent  Act  of  1869. 

JudfTUient  €reditor~Rein€*dy  at  Law  before— Applica- 
tion in  Equity. 

See  Equity  6. 

CRIIVIIIVAL  LAW. 

I.  Procedure  and  Practice. 

II.  Indictment. 
Prosecutor. 
Allegations. 
Stealing. 
Place. 
Smuggling. 

Copies  of  Indictment. 

Embezzlement. 

Different  Counts — Separate  Offences. 


CRIMINAL  LAW.  898 


Fraadnlent  Appropriation. 

Death — Cause  of. 

Feloniously  Striking. 

Resisting  Constable. 

Regulations — Breach — Misdemeanour. 

Forgery — Perjury. 

in.  Evidence. 
lY.  Miscellaneous. 

ISmnmary  Convlctloii* 

See  Justice  of  the  Peace  lY. 

I. 

Pbocedube  and  Practice. 
1— Revenue  Act— Operatioii* 

The  Revenue  Act  15  Vic.  cap.  28,  sec.  68,  enacted  that 
any  penalty  or  forfeiture  inflicted  under  that  Act  should  be 
recovered  by  action  of  debt  or  information  ;  section  72  en- 
acted that  if  any  person  should  assault  any  revenue  offi- 
<ser  in  the  exercise  of  his  office,  he  should,  on  conviction, 
pay  a  fine  not  exceeding  £100,  nor  less  than  £50,  which 
fine  should  be  paid  to  the  Provincial  Treasurer ;  and  in 
<;ase  of  non-payment,  the  offender  should  be  imprisoned 
for  a  term  not  exceeding  twelve  months,  nor  less  than 
three  months,  at  the  discretion  of  the  Court.  Held,  That 
the  Act  only  limited  the  discretion  of  the  Court  as  to  the 
amount  of  fine  and  imprisonment  on  conviction  for  an  as- 
sault under  section  72,  but  did  not  alter  the  ordinary  mode 
of  proceeding  by  indictment.    Reg.  v.  Walsh,  8  AIL  54. 

3— Alteration  by  Statute^Eflfeet  oU 

An  offence  committed  before,  though  tried  after  the 
Revised  Statutes  came  in  force,  is  not  indictable  under 
those  Statutes,  though  the  words  creating  the  offence 
are  not  altered  thereby.    Reg.  v.  McLaughlan,  3  All  159. 

The  forms  of  indictment  in  the  Schedule  to  Title  XL. 
of  the  Revised  Statutes  are  inapplicable  to  offences  not  re- 
ferred to  in  that  title.     Reg.  v.  McLaughlany  3  AU.  159. 
25 
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8— Necessary  Allegation— Orievons  Bodily  Harm. 

An  indictment  under  the  Act  12  Vic.  cap.  29,  for  caus- 
ing grievous  bodily  harm,  must  allege  the  offence  to  have 
been  committed  '^  maliciously "  in  the  words  of  the  Act. 
It  is  not  included  in  the  word  "  feloniously."  Keg.  v.  Jope^ 
8  AU.  161. 

4^A4JoammeaC  of  Court. 

Where  a  Circuit  Court  is  adjourned  to  a  future  day,  in 
consequence  of  unfinished  civil  business,  the  criminal  juris- 
diction of  the  adjourned  Court  is  not  confined  to  the  trial  of 
offences  committed  before  the  adjournment.  Reg.  v.  Den- 
nis, 8  All.  428. 

5— Arrest  of  Judgment— Objections. 

Objections  on  motion  to  arrest  judgment  are  confined  to 
the  questions  in  the  case  stated  by  the  Judge  under  the  Act. 
See  Reg.  v.  Fenety,  8  All  182. 

6— Anthorltjr  to  And  lesser  oflfence— REode  of  procedure 
established. 

The  Bevised  Statutes  cap.  169,  sec.  16,  by  which,  on  a 
trial  for  felony  the  jury  is  authorized  to  acquit  of  the  felony 
and  find  a  verdict  of  guilty  of  a  misdemeanour,  if  the  evid- 
ence warrants  it,  establishes  a  general  mode  of  procedure 
in  all  criminal  cases,  and  is  nut  confined  to  felonies  exist- 
ing at  the  time  of  the  passing  of  the  Statute;  there- 
fore, on  an  indictment  for  a  felonious  assault  under  the  Act 
26  Vic.  cap.  10,  the  prisoner  may  be  found  guilty  of  an 
assault  only.     Reg.  v.  Ryan,  1  Han.  116. 

V— Jury  recommendingr  no  bill— Termination. 

Where  a  bill  of  indictment  laid  before  the  Grand  Jury 
was  returned  by  them  into  Court  with  an  endorsement 
**  the  Grand  Jury  recommend  no  bill,"  and  no  further  pro- 
ceedings are  taken  against  the  party,  it  is  a  termination  of 
the  prosecution.    Alward  v.  Sharp,  1  "Ran.  286. 

8— Assault— Revenue  officer— BreaALing  open  building 
— JustiAcation. 

By  the  Revenue  Act  11  Vic.  cap.  2,  a  revenue  officer  is 
authorized  to  enter  any  building  wherein  he  shall  have 
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cause  to  suspect  smuggled  goods  to  be  concealed,  provided 
that  before  entry,  information  on  oath  shall  be  given  to  a 
Justice  of  the  Peace,  that  such  officer  has  reasonable  cause 
to  suspect  such  goods  are  concealed  therein,  and  that  such 
Justice  shall  go  with  the  officer  to  such  building,  and  au- 
thorize him  to  enter  and  search  for  goods,  and  if  the  doors  be 
closed  and  admission  denied,  then  after  first  demanding  ta 
be  admitted  and  declaring  the  purpose  of  the  entry,  it  shall 
be,  lawful  for  the  Justice  to  direct  the  officer  to  enter  the 
building  and  search  for  goods.  Heldy  That  to  justify  the 
breaking  open  a  building,  there  should  ^have  been,  1st,  a 
written  information  on  oath ;  and  2nd,  the  actual  presence 
of  the  Justice  at  the  breaking ;  his  being  near  to  the  place 
is  not  sufficient.    Reg.  v.  Walsh,  2  All.  387. 

Not  opening  a  building  after  a  proper  demand,  is  a 
sufficient  denial  within  the  Act.    Ibid. 

If  the  breaking  open  is  unlawful  the  officer  cannot  jus- 
tify the  seizure  of  smuggled  goods  found  within  the  build- 
ing.     Ibid. 

Semhle,  That  an  order  to  enter,  given  to  a  police  officer 
present  with  the  revenue  officer,  would  be  sufficient,  and 
that  he  would  be  presumed  to  be  acting  in  aid.    Ibid. 

9 — Inlormatlon  to  recover  penalties— Breach  ofReve^ 
nue  Law— Dutiable  articles. 

By  Act  of  Parliament  8  and  9  Vic.  cap.  93,  gunpowder 
is  prohibited  from  being  imported  into  the  British  posses- 
sions in  America,  except  from  the  United  Kingdom  or  some 
British  possession.  Held,  1st.  That  gunpowder  coming 
from  a  foreign  country,  could  not  be  proceeded  against  as 
a  non-enumerated  dutiable  article,  under  the  Provincial 
Revenue  Act  11  Vic.  cap.  1,  for  being  imported  into  the 
Province  at  a  place  not  a  port  of  entry,  contrary  to  the  Act 
11  Vic.  cap.  2  sec.  21.  But  2nd.  That  it  was  liable  to 
seizure  and  forfeiture  under  the  seventeenth  section  of  that 
Act,  for  being  landed  without  entry  at  the  Treasury.  The 
Attorney  Oeneral  Y.four  hundred  kegs  of  Qxmpowder,  2  AU. 
498. 
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The  Provincial  Legislature  has  power  to  impose  addi- 
tional grounds  of  forfeiture  for  breach  of  the  revenue  laws, 
on  goods  subject  to  forfeiture  under  an  Act  of  Parliament. 
Ibid. 

l^—Talid.  panel. 

A  sheriff  had  summoned  twenty-four  Grand  Jurors,  but 
in  his  list  there  was  the  name  of  B.,  whom  he  had  intended 
to  summon  but  did  not,  and  he  had  omitted  to  add  the 
name  of  C,  who  had  been  summoned,  whose  name  was, 
however  added  to  the  list  by  the  Clerk  of  the  Court.  Twenty- 
two  jurors,  including  C,  were  sworn,  all  of  whom  had  been 
duly  summoned.  Heldf  That  the  panel  was  valid.  It  is 
no  ground  for  quashing  an  indictment  that  some  of  the 
Grand  Jury  were  related  to  the  officers  who  arrested  the 
prisoner,  neither  is  a  sheriff  disqualified  from  selecting  and 
summoning  the  Grand  Jury,  because  he  directed  the  ar- 
rest. The  inclusion  of  names  of  unqualified  persons  in  the 
petit  jury  panel  is  not  a  ground  of  challenge  to  the  array. 
Where  the  sheriff  had  summoned  twenty-six  persons  as 
petit  jurors,  and  the  Judge  struck  off  the  last  five  names 
of  the  list — Held,  That  the  summoning  of  the  additional 
number  did  not  vitiate  the  panel,  and  that  the  last  five 
names  were  properly  struck  off.  Re^na  v.  MaillotiXy  8 
Pug.  498. 

11— Demurrer  to  challenge— Withdrawal  ot. 

On  the  trial  of  a  criminal  case,  the  Attorney-General  de- 
murred to  a  challenge  to  the  array,  and  the  demurrer  was 
overruled,  whereupon  the  Judge  allowed  him  to  withdraw 
his  demurrer  and  traverse  ;  Held,  (Weldon,  J.,  dissentiente,) 
That  this  was  a  matter  in  the  discretion  of  the  Judge, 
which  ought  not  to  be  the  subject  of  review,  but,  per  Wel- 
don, J.,  That  so  soon  as  the  demurrer  was  held  bad,  the 
panel  was  thereby  quashed,  and  the  whole  should  have 
been  entered  on  the  record.    Ibid, 


d— Challenge. 

On  a  criminal  trial  the  Crown  has  a  right  to  direct 
jurors  called  to  stand  aside,  and  is  not  bound  to  challenge 
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for  cause  until  the  whole  panel  is  perused.  It  is  a  matter 
in  the  discretion  of  the  presiding  Judge,  whether  to  require 
a  challenge  to  the  polls  to  be  in  writing.  Expressions 
used  by  a  juryman  are  not  a  cause  of  challenge,  unless  they 
are  to  be  referred  to  something  of  personal  ill-will  toward 
the  party  challenging ;  and  the  juryman,  himself,  is  not  to 
be  sworn  when  the  cause  of  challenge  tends  to  his  dis- 
honour— as  whether  he  has  been  convicted  of  felony,  &c.^ 
or  whether  he  has  expressed  a  hostile  opinion  as  to  the 
guilt  of  the  defendant,  though  he  may  be  examined  on  the 
voir  dire  as  to  his  qualification  or  the  leaning  of  his  affec- 
tions.   Regina  v.  Chasson,  8  Pug.  646. 

18— Insolvent  Act  of  1S69— Offence  under— Special  or 
Common  Jury. 

Defendant  was  tried  in  August,  1876,  for  certain  of- 
fences against  the  provisions  oftbe  Insolvent  Act  of  1869, 
committed  while  that  Act  was  in  force.  There  was  no  evi- 
dence as  to  whether  or  not  the  proceedings  were  commenced 
before  the  Insolvent  Act  of  1875  came  into  operation* 
Section  148  of  the  Act  of  1869  required  that  all  offences 
under  the  Act  should  be  tried  by  a  special  jury,  but  the 
141st  section  of  the  Act  of  1876,  providing  for  the  trial  of 
offences  under  the  Act,  omits  the  clause  requiring  a  special 
jury.  Defendant  was  tried  by  a  common  jury — Held^  on  a 
case  reserved  by  Allen,  G.  J.,  and  Fisher,  Wetmore  and 
Duff,  J.  J.,  Weldon,  J.,  diss.j  That  the  summoning  of  the 
Jury,  being  a  matter  of  procedure,  the  provisions  of  the 
Act  of  1869  were  superceded  by  those  of  the  Act  of  1875* 
Regina  v.  McLean.  1  P.  dt  B.  377. 

14— Directing  Jurors  to  stand  aside— Private  prosecu* 
tor. 

A  private  prosecutor  has  the  same  right  as  the  Grown 
to  direct  jurors  to  stand  aside.    Ibid. 

U. 
Indictment. 
1— Prosecutor— Grand  Juror. 

Where  one  of  the  Grand  Jurors,  by  whom  an  iudictment 
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for  forcible  entry  and  detainer  was  found  at  the  Sessions, 
was  the  prosecutor,  the  indictment  having  been  removed 
into  the  Supreme  Court,  was  quashed,  though  after  plea. 
Reg.  V.  Ctmard  et  al.^  Ber.  826. 

AfQdavits  shewing  that  the  prosecutor  was  not  present 
when  the  bill  was  found  by  the  Grand  Jury,  and  took  no 
part  in  the  matter,  were  not  received :  his  name  appearing 
as  one  of  the  jurors  in  the  caption  of  the  indictment  as  re* 
turned  on  the  certiorari.    Ibid. 

3— Allegation— -Uabllity  to  repair. 

The  Corporation  of  St.  John  being  bound  by  public  law 
to  repair  the  highways  in  the  city,  it  is  sufficient  in  an  in- 
dictment for  not  repairing,  to  allege  that  the  defendants 
**  ought  of  right"  to  repair,  etc.,  without  setting  forth  the 
particular  ground  of  liability.  Rex  v.  Mayor,  dtc,  of  St. 
John,  HU.  T.  1828. 

The  Corporation  is  not  bound  to  widen  a  bridge.    Ibid. 

a In  an  indictment  under  1  Rev.  Stat.  cap.  147, 

for  unlawfully  and  maliciously  pulling  down  a  building,  it 
is  not  necessary  to  allege  that  it  was  done  ^*  riotously.*' 
Reg.  V.  Elstouy  6  AU  2. 

4— IVIalice. 

If  a  building  is  pulled  down  unlawfully,  and  without 
any  bona  fide  belief  by  the  defendants  that  they  had  a  right 
to  do  it,  the  jury  may  infer  malice ;  malice  may  be  inferred 
from  the  commission  of  a  wrongful  act,  forbidden  by  law, 
without  any  personal  malice  against  the  owner  of  the  pro* 
perty.    Ibid. 

5— For  stealing— Restoring  goo^ls— Order  by  Jndge. 

On  an  indictment  for  stealing  goods,  the  prisoner  was 
acquitted,  the  defence  being  that  the  goods  were  his  own. 
Held,  That  it  was  virtually  a  finding  by  the  Jury  that  the 
goods  were  not  the  property  of  the  prosecutor,  and  there- 
fore, that  the  Judge  had  no  right  to  order  them  to  be  re* 
stored  to  him.    Reg.  v.  Eveleth,  5  AU.  201, 
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'^— Stealing  irooito  in  loreli^  country* 

On  an  indiotment  for  steaUng,  it  appeared  that  the 
goods  were  taken  in  the  State  of  Maine,  and  brought  into 
this  Ftovince.  Held,  That  in  the  absence  of  proof,  that  the 
taking  was  larceny  according  to  the  laws  of  Maine,  the  pri- 
soner could  not  be  convicted  of  larceny  here.  Reg.  v.  Htfl, 
5  AU.  630. 

V  -Murder— Conviction  for  assault. 

On  an  indictment  for  murder,  the  jury  found  the  pri- 
soner guilty  of  an  assault  only,  and  that  such  assault  did  not 
conduce  to  the  death  of  the  deceased.  Heldf  on  this  find- 
ing, That  the  prisoner  could  not  be  convicted  of  an  assault 
under  1  Bev.  Stat.  cap.  149,  sec.  20.  Reg.  v.  Cregan,  1 
HiMtm  36. 

• — County—Yessel  passing  through 

By  the  Act  12  Vic.  cap.  80,  sec.  34,  where  any  felony  or 
misdemeanour  is  committed  on  any  person  on  board  any 
vessel  employed  on  any  voyage  on  any  navigable  river,  etc., 
such  o£Eence  may  be  dealt  with,  tried,  determined,  and  pun- 
ished in  any  county  through  any  part  of  which  such  vessel 
shall  have  passed  in  the  course  of  the  passage  in  which  the 
offence  was  committed,  in  the  same  manner  as  if  it  had 
actually  been  committed  in  such  county.  Held,  In  an  in- 
-dictment  for  an  assault  committed  on  board  a  steam- 
boat, on  its  passage  between  A.  and  B.,  but  before 
it  came  within  the  county  of  B.,  that  it  was  sufficient  to 
allege  that  the  assault  took  place  within  the  county  of  B. 
Reg.  V.  Webster,  1  AU.  589. 

9— Bodily  luurni— Design— Settlng-ont  means  used* 

By  the  Act  12  Vic.  cap.  29,  **  whosoever  shall  maliciously 
by  any  means  manifesting  a  design  to  cause  grievous  bodily 
Imrm,  attempt  to  cause  grevious  bodily  harm  to  any  other 
person,  whether  any  bodily  harm  be  caused  to  such  person 
or  not,  shall  be  guilty  of  felony."  Held,  That  an  indictment 
charging  the  prisoner  with  having  maliciously  assaulted 
J.  M.  and  cut  him  with  a  knife,  with  intent  to  do  him 
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grievoas  bodily  harm,  eonclndmg  contra  formam  itatiOif  was 
bad ;  the  means  used  to  xnanifest  the  design  to  commit  a 
felony  not  being  set  out  with  sufficient  particularity.  Reg. 
V.  Magee  2  AU.  14. 

Held,  also,  That  the  conviction  coold  not  stand  for  an  as* 
sanlt,  as  the  Act  (Art.  17)  did  not  apply  where  the  indict- 
ment was  defective,  but  where  the  evidence  proved  an 
assault  under  circumstances  not  amounting  to  a  felony* 
Ibid. 

If  the  indictment  does  not  charge  a  felony  indudmg  an 
assault,  the  prisoner  cannot  be  convicted  of  an  assault 
under  Art.  17.    lUd. 

lO— Smuggling— Insufficient  allegation. 

An  indictment  for  smuggling,  under  the  Revised  Sta^ 
tutes,  cap.  29,  charged  in  several  counts :  1st.  That  the 
defendant  unlawfully  landed  alcohol,  subject  to  duty,  and 
thereby  smuggled  the  same.  2nd.  That  defendant  unlaw- 
fully landed  alcohol,  subject  to  duty,  without  reporting  to 
the  Treasurer,  and  thereby  smuggled,  etc.  8rd.  That  the 
defendant  landed  the  alcohol  without  a  permit,  and  thereby 
smuggled,  etc.  4th.  That  the  defendant  landed  alcohol 
without  paying  the  duties.  Held,  1st.  That  the  indictment 
was  insufficient ;  as  the  mere  unlawful  landing  of  goods^ 
without  alleging  any  intent  to  defraud  the  revenue,  did  not 
constitute  the  offence  of  smuggling.  2nd.  That  the  land- 
ing of  goods,  without  reporting  them  to  the  Treasurer,  or 
or  without  obtaining  a  permit,  though  it  subjected  the 
party  to  a  penalty,  did  not  amount  to  smuggling.  8rd» 
That  the  mere  landing  of  goods  without  a  previous  pay- 
ment of  duties  is  not  a  breach  of  the  revenue  laws.  Reg. 
V.  Caseidy,  1  All.  623. 

11— Fumi»liing  copies  of  indirtment  after  acquittal. 

Alter  an  acquittal,  no  copy  of  an  indictment  should  bo 
furnished  without  the  order  of  the  Judge  or  the  fiat  of  thfr 
Attorney-General.    Heaney  v.  Lynn,  Ber.  27. 
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19— EntbezaBlement— Property  uot  in  prosecutor. 

The  prisoner  was  apprentice  to  a  baker,  and  had  au- 
thority from  his  master  to  deliver  bills  for  bread  to  cus- 
tomerSy  and  receive  the  amounts.  In  payment  of  one  ac- 
count he  received  a  bank  check,  payable  to  his  master  **  or 
order,"  upon  which  he  forged  his  master's  name,  and  re- 
ceived the  money  from  the  bank.  Heldy  on  these  facts, 
That  he  could  not  be  convicted  on  an  indictment  charging 
that  he  did,  by  virtue  of  his  employment,  as  the  servant  of 
A.  B.y  take  into  kis  possession  a  certain  sum  of  money,  for 
and  on  account  of  the  said  A,  B.,  and  did  feloniously  em* 
hezzle  the  said  money,  so  being  the  property  of  tlie  said  A.  B.^ 
the  money  received  by  the  prisoner  never  having  been  the 
property  of  A.  B.,  by  reason  of  the  forgery,  but  the  pro- 
perty of  the  bank ;  and  not  having  been  received  by  virtue^ 
of  the  prisoner's  employment  as  the  servant  of  A.  B.  Beg. 
Y.  Hatheway.  6  AU.  882. 

See  Dominion  Statute  82  and  38  Vic.  cap.  21,  sec.  70, 
which  omits  the  words — "  by  virtue  of  such  employment." 

18— Diflerent  counts— Separate  offence— Evidence. 

Where  a  prisoner  was  convicted  on  an  indictment  con* 
taining  twQ  counts,  charging  separate  offences  and  sen- 
tenced, and  the  evidence  did  not  sustain  the  charge  in  ono 
of  the  counts,  but  proved  an  offence  of  a  different  charac- 
ter, the  judgment  was  arrested.  Reg,  v.  Hatlieway,  & 
AU.  852. 

14— £iarceny— Place  of  trial. 

Larceny  committed  on  the  high  sea  on  a  voyage  from 
Ireland  to  St.  John,  does  not  come  within  the  1  Bev.  Stat 
cap.  168,  sec.  10,  relating  to  the  place  of  trial  of  offences- 
committed  during  a  voyage,  but  may  be  tried  under  the 
Act  of  Parliament,  18  and  19  Vic.  cap.  91.  Reg.  v.  DUlon^ 
6  AU.  61. 

15— Fraudulent  appropriation— Place. 

The  prisoner  received  from  the  prosecutor,  in  the  County 
of  Westmoreland,  a  quantity  of  boots  and  shoes  to  be  sold. 
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on  commisdon ;  he  took  them  to  the  County  of  Kent,  whera 
he  resided,  and  then  to  the  County  of  Gloucester,  where  he 
sold  them,  and  fraudulently  appropriated  the  money  to  his 
onm  use.  On  an  indictment  for  larceny  in  the  County  of 
Kent,  under  the  Act  27  Vic.  cap.  6,  sec.  1,  which  makes  the 
bailee  of  a  chattel,  who  fraudulently  converts  it,  guilty  of 
larceny, — ^the  jury  were  unable  to  agree  whether  the  pri- 
soner fraudulently  intended  to  appropriate  the  property  in 
the  County  of  Kent,  or  not  until  he  had  sold  it  in  the 
County  of  Gloucester.  Held,  That  he  could  not  be  convicted 
on  the  indictment.    Beg.  v.  Cormier,  Mich.  T.  1866. 

16— Death  caused  by  drowning. 

An  indictment  charged  the  prisoner,  being  the  mother 
of  an  infant  of  tender  age,  and  unable  to  take  care  of  itself, 
with  feloniously  placing  it  upon  the  shore  of  a  river  in  an 
exposed  situation,  where  it  was  liable  to  fall  into  the 
water,  and  abandoning  it  there  with  the  intent  that  it 
43hould  perish ;  by  means  of  which  exposure  the  child  fell 
into  the  river  and  was  suffocated  and  drowned,  of  which 
suffocation,  etc.,  the  child  died.  Held,  That  to  support 
the  indictment  it  was  necessary  to  prove  that  the  death  was 
<)aused  b}  drowning  or  suffocation.  Reg.  v«  Fenety,  8 
AU.  182. 

The  objections  on  a  motion  to  arrest  judgment,  are  con- 
fined to  the  questions  in  the  case  stated  by  the  Judge  under 
the  Act.    Ibid. 

IV— Feloniously  striking^— Cause  of  death. 

An  indictment  charged  the  prisoner  with  feloniously 
striking  the  deceased  on  the  head  with  a  handspike,  giving 
him  thereby  a  mortal  wound  and  fracture,  of  which  he 
died.  It  was  proved  that  the  death  was  caused  by  the  blow 
<m  the  head  with  the  handspike,  but  that  there  was  no  ex* 
temal  wound  or  fracture,  the  immediate  cause  of  death 
being  concussion  of  the  brain,  produced  by  the  blow. 
Held,  That  the  evidence  supported  the  indictment.  Reg. 
^.  Shea,  8  All.  129. 
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18-  Resisting  constaMe— F^rm  ofExeeiitioB* 

An  execution  issned  by  a  Jnstiee  of  the  Peace  is  suffi- 
cienty  if  it  substantiaUy  follows  the  fonn  E  in  the  schedule 
to  the  Bev.  Stat.  cap.  187 ;  and  any  person  resisting  a  con- 
stable in  executing  it  is  liable  to  indictment.  Reg.  r. 
McDorudd,  4  AU.  440. 

19— Begniafioiis— Penalty— MisdemeaBoiir. 

By  Act  Wm.  lY.,  cap.  28,  sec.  6,  Boards  of  Health  were 
anthorized  to  make  such  rules  and  regulations  for  the  pre- 
servation of  the  public  health,  and  the  prevention  of  infec- 
tious distempers,  with  such  penalties  and  forfeitures  for 
breach  thereof,  as  they  might  deem  necessary.  By  subse- 
quent sections  of  the  Act  they  were  authorized  to  enter 
buildings  and  cause  the  removal  of  anything  injurious  to 
health ;  to  close  up  streets,  etc. ;  to  prevent  intercourse  with 
vessels,  and  order  them  to  quarantine;  and  by  sec.  11, 
whoever  should  violate  any  of  the  orders  of  the  Board,  or 
wilfully  neglect  to  act  in  obedience  thereto,  or  should  resist 
or  obstruct  the  lawful  execution  of  any  such  orders,  should, 
for  every  o£fenoe  *'  be  deemed  guilty  of,  and  punishable  as 
for  a  misdemeanour."  The  Board  made  a  regulation 
against  the  use  of  slaughter-houses  within  certain  limits, 
but  attached  no  penalty  to  the  breach  of  it.  Held,  let. 
That  the  omission  of  a  penalty  did  not  render  the  regula- 
tion void ;  and  that  the  defendant  was  liable  to  indictment 
for  a  breach  of  it  either  at  common  law  or  under  the  11th 
section.  2nd.  That  the  11th  section  applied  to  the  viola- 
tion of  any  regulation  or  order  the  Board  was  authorized  to 
make,  and  was  not  limited  to  the  orders  authorized  by  the 
sections  of  the  Act,  subsequent  to  the  fifth  section.  Reg^ 
V.  Hartt,  Trm.  T.  1888. 

5M— Forgery— Banii  note— Wliat  amounts  to. 

Forgery,  or  uttering  in  this  Province  a  writing  purport* 
ing  to  be  a  bank  note  issued  by  a  Banking  Company  in  the 
State  of  Maine,  amounts  to  the  crime  of  forgery,  though  it 
is  not  proved  that  the  Company  had  power  by  its  charter 
to  issue  notes  of  that  description.  Reg.  v.  Brown,  3 
AU.  18. 
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91— Peijury^-Power  to  adMutaiister  oath* 

A  oommissioner  authorized  to  take  affidavits  in  the 
Supreme  Courts  has  no  power  to  take  an  affidavit  of  the 
service  of  an  order  in  case  of  review  of  the  judgment  of  a 
Justice  of  the  Peace,  and  the  party  swearing  falsely  in  such 
an  affidavit  cannot  be  indicted  for  peijury.  Reg  v.  Mcin- 
tosh, 1  Han,  872. 

9S Semble,  Perjury  may  be  assigned  where  the 

oath  has  been  administered  on  the  Common  Prayer  Book 
of  the  Church  of  England.  See  McAdam  v.  Weaver,  2 
Kerr  176. 

See  Perjury. 
d8— Overseers  ofpoor— JVot  accounting— Indictment. 

An  overseer  of  the  poor  of  a  parish  is  liable  under  the 
Acts  of  Assembly  26  Geo.  III.  cap.  28  and  48,  and  83  Geo* 
III.  cap.  6,  to  an  indictment  for  not  accounting  at  the  first 
General  Sessions  of  the  Peace  in  the  year,  for  moneys  re- 
ceived by  him  for  the  support  of  the  poor  during  the  pre- 
ceding year.  It  is  not  necessary  that  the  indictment 
should  be  against  all  the  overseers,  nor  that  it  should  allege 
that  they  all  neglected  to  account,  if  it  charge  the  defend* 
ant  specifically  with  the  receipt  of  money  for  which  he  did 
not  account.     Reg,  v.  Matthew,  2  Kerr  548. 

d4— Use  of  word  ^^  feionlonsly**— Instead  of  words  in 
Act— Objection  wlien  to  be  talcen— Amendment. 

An  indictment  for  doing  grievous  bodily  harm,  which 
alleged  that  the  prisoner  did — '^  feloniously  stab,  cut,  and 
wound,"  &c.,  instead  of  alleging,  in  the  terms  of  the  17th 
section  of  82  and  88  Yic.  cap.  20,  that  he  did  '*  unlawfully 
and  maliciously  "  stab,  &c.,  is  good. 

A  defective  indictment  is  amendable  under  82  and  38 
Vic.  cap.  20,  sec.  82,  and  any  objection  to  it  for  any  defect 
apparent  on  the  face  of  it,  must  be  taken  by  demurrer  or 
motion  to  quash  the  indictment  before  the  defendant  has 
pleaded,  and  not  afterwards.  Regina  v.  Flynn,  2P.dtB.  821. 

99— Intent— Setting  lire— AUegation. 

An  indictment,  charging  a  prisoner  with  having  felon* 
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iously  and  malioioiiBly  set  lire  to  a  barn  containing  hay, 
be  according  to  tbe  form  contained  in  the  schedule  to  the 
Act  82  and  88,  Vic.  cap.  29,  (malicious  injuries  to  pro- 
perty) is  goody  and  it  is  not  necessary  to  allege  the  intent 
to  injure  or  defraud  the  prosecutor.  Begina  y.  Sondes 
IP.dbB.  611. 

1SI6    Amending  Indictment— Terms* 

An  indictment,  framed  under  the  147th  section  of  the 

Insolyent  'Act  of  1869,  omitted  the  words  '*  with  intent  to 
defraud  his  creditors."  Defendant  pleaded  to  the  indict* 
ment,  but  afterwards  applied  for  leave  to  withdraw  his 
plea  and  demur,  but  the  Judge  decided  that,  if  he  allowed 
this  he  should  also  permit  the  prosecutor  to  amend  the 
indictment  by  inserting  those  words.  Held,  That  his  de- 
vision  was  right.    Regina  v.  McLean,  1  P.  dt  B.Sn. 

III. 

Evidence. 
1    Evidence— Confession  of  Accomplice. 

In  an  action  of  trespass  for  false  imprisonment,  the 
defendant  pleaded  that  a  felony  had  been  committed,  and 
he  had  reasonable  grounds  to  suspect  the  plaintiff,  and 
therefore  arrested  and  detained  him  until  he  was  taken 
before  a  magistrate.  Held,  That  the  confession  of  a  third 
person  that  be,  together  with  the  plaintiff,  committed  the 
felony,  was  not  admissible  in  evidence  as  proof  of  the 
felony.     Blair  v.  Hopkins,  1  Kerr  540. 

d— IVIfe  of  one  of  two  parties  on  trial  not  competent 
nrltness  for  either. 

A.  and  B.  were  tried  together  on  a  joint  indictment  for 
an  assault  on  a  peace  officer,  and  the  wife  of  A.  was  offered 
as  a  witness  to  disprove  the  charge  against  B.  Held,  That 
her  evidence  was  properly  rejected,  but  had  the  husband 
not  been  on  his  trial  she  would  have  been  a  competent 
witness.     Tlie  Queen  v.  Thompson  and  Conroy,  2  Han%  71. 

Idem,  {See  The  Queen  v.  Thompson  and  others,  L.  E. 
Vol.  I.  Crown  C.  Eeserved  377. 
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8— Deceased  IVitness— StateMent. 

The  statement  of  a  deceased  person,  taken  on  oath  by 
a  magistrate,  detailing  the  circumstances  under  which  a 
felony  was  committed  upon  him,  is  admissible  in  evidence 
on  the  trial  of  the  accused  under  1  Bev.  Stat.  cap.  166» 
sec.  7,  though  it  is  headed,  **  The  complaint,"  etc.,  instead 
of  ''  The  examination,"  etc.,  and  does  not  appear  on  ita 
face  to  have  been  taken  in  the  presence  of  the  accused,  it 
being  proved  that  it  was  taken  in  his  presence.  Reg.  v. 
MiUar,  5  AU.  87. 

4— Riot— Evidence  before  Grand  Jnry-~Converftation» 
— Prevlons  condnct— Cross  Examination— Pre* 
vious  statements— Contradiction. 

On  the  trial  of  an  indictment  for  riot,  evidence  of 
general  conversations  between  a  witness  and  the  person  at 
whose  house  the  prisoners  were  alleged  to  have  committed 
the  riot  was  not  allowed  to  be  given. 

A  witness  may  be  asked,  on  cross-examination,  if  he 
has  not  previously  made  a  statement  by  which  it  is  pro- 
posed to  contradict  him,  and  he  cannot  be  asked  generaUy 
to  relate  a  conversation  with  another  person  in  order  ta 
enable  the  cross-examination  counsel  to  discover  whether 
any  of  his  statements  vary  from  his  evidence  on  the  triaL 

A  counsel  has  no  right,  on  cross-examination  of  a 
witness,  to  go  into  evidence  of  what  has  taken  place  before 
the  Grand  Jury,  though  he  may  shew  that  a  witness  gave 
different  evidence  before  the  Grand  Jury  from  that  which 
he  had  given  on  the  trial. 

On  the  trial  of  an  indictment  for  riot  and  unlawful 
assembly  on  the  16th  January,  evidence  was  given  on  the 
part  of  the  prosecution  of  the  conduct  of  the  prisoners  on 
the  day  previous,  for  the  purpose  of  shewing  (as  was 
alleged)  that  B.,  in  whose  office  one  act  of  riot  was  com- 
mitted, had  reason  to  be  alarmed  when  the  prisoners  came  to 
his  offiee.  The  prisoners  thereupon  claimed  the  right  to  shew 
that  they  had  met  on  the  14th  to  attend  a  school-meeting, 
and  claimed  the  right  to  give  evidence  of  what  took  place 


CRIMINAL  LAW.  407 


at  the  Bchool-meetingi  bat  the  evidence  was  rejected ;  and» 
Held,  (per  Allen,  G.  J.|  aod  Fisher  and  Duff,  J.  J.,  Weldon 
and  Wetmore,  J.  J.,>  dissenting),  Thai  the  evidence  was 
properly  rejected,  becanse  the  conduct  of  the  prisoners  on 
the  fourteenth  could  not  qualify  or  explain  their  conduct  on 
the  following  day.    Begina  v.  MaiUoux,  8  Pug.  498. 

5— ITnlaiiirftil  assembly— Convletlon. 

It  is  no  ground  for  quashing  a  conviction  for  unlawful 
assembly  on  one  day»  that  evidence  of  an  unlawful  assem- 
bly on  another  day  has  been  improperly  received,  if  the 
latter  charge  was  abandoned  by  the  prosecuting  counsel  at 
the  close  of  the  case,  and  there  was  ample  evidence  to  sus- 
tain the  conviction.     Reg.  v.  Maillouay  8  Pug.  498. 

6  —  Declaration   of  prisoner  before    beinir    ciiarged 
ivitii  crime. 

A  declaration  made  by  a  prisoner,  tried  on  an  indict- 
ment for  larceny,  before  he  was  charged  with  the  crime,  in 
answer  to  a  question  asked  him,  where  he  got  the  property 
is  evidence  on  his  behalf.  On  the  trial  of  an  indictment 
for  larceny  of  a  watch,  the  prisoner's  counsel  called  a  wit- 
ness W.,  who  stated  that  the  prisoner  was  drinking  at  a 
public  house  on  the  evening  when  the  alleged  offence  was 
committed,  and  had  the  watch  with  him ;  that  W.  went 
home  with  the  prisoner,  and  they  sat  down  in  the  house, 
that  while  they  were  sitting  there,  the  prisoner  fell  upon 
the  floor  and  the  watch  fell  out  of  his  pocket,  and  W. 
picked  it  up  and  asked  him  where  he  got  it.  His  answer 
to  this  question  was  rejected.  The  prisoner  being  con- 
victed, it  was  held  by  the  Court  on  a  case  reserved,  that 
the  evidence  should  have  been  received,  and  the  conviction 
was  quashed.     Reg.  v.  Ferguson  8  Pug»  612. 

7— Declarations— Prisoners— Depositions* 

Where  several  persons  were  resisting  constables  who 
sought  to  arrest  them,  and  M.,  one  of  the  persons  resisting, 
was  killed  by  one  of  the  constables,  and  G.,  one  of  the 
latter  was  also  killed  by  a  shot  fired  by  the  other  party ;  on 
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the  trial  of  an  indictment  for  the  killing  of  the  constable,  a 
question  put  by  defendant's  counsel  to  another  constable, 
on  cross-ezaminationi  as  to  whether  he  had  not  boasted 
that  he  had  shot  M.,  was  held  to  have  been  improperly  re- 
jected. Questions  relating  to  collateral  facts  may  be  put 
to  a  witness  for  the  purpose  of  discrediting  his  testimony 
und  shewing  his  interest,  motives  and  prejudices.  There- 
fore, on  the  trial  of  indictment  for  murder,  the  following 
questions  put  to  a  witness  by  the  prisoner's  counsel  on 
<M08S-examination,  viz. :  Whether  he  had  not  declared  that 
no  Boman  Catholic  should  sit  on  the  jury ;  whether  he  had 
not  been  constantly  advising  with  the  Attorney-General,  as 
to  which  of  the  jurors  should  be  ordered  to  stand  aside ; 
and  whether  it  was  not  his  desire,  as  a  member  of  the 
Government,  to  procure  a  conviction,  were  held  to  have 
been  improperly  rejected.  Where  a  number  of  persons, 
against  whom  warrants  had  been  issued,  were  met  to- 
gether, at  a  certain  house,  and  on  the  officers  of  the  law 
attempting  to  arrest  them,  one  of  the  latter  was  killed  by 
a  shot  fired  by  some  of  the  party,  though  it  was  not  known 
by  which,  and  all  were  indicted  for  murder.  On  the  trial 
of  one  of  them,  it  was  held  competent  for  the  prisoners 
who  were  not  on  their  trial,  and  were  called  as  witnesses, 
to  state  the  purpose  for  which  they  went  to  the  house,  in 
order  to  disprove  the  inference  that  they  were  there  for  an 
unlawful  purpose — (Wetmore,  J.,  dubitante ;)  though  de- 
clarations of  the  prisoners  would  not  be  admissible,  unless 
accompanying  and  explanatory  of  an  act,  and  thereby  be- 
coming part  of  the  res  gestoe.  Evidence  of  one  crime  may 
be  given  to  shew  a  motive  for  committing  another ;  and 
where  several  felonies  are  all  parts  of  the  same  transac- 
tion, evidence  of  all  is  admissible  upon  the  trial  of  an  in- 
dictment for  any  of  them,  but  where  a  prisoner  indicted  for 
murder,  committed  while  resisting  constables  about  to  ar- 
rest him,  bad,  with  others,  being  guilty  of  riotous  acts 
several  days  before,  it  is  doubtful  if  evidence  of  such  riot- 
ous conduct  is  admissible,  even  for  the  purpose  of  shewing 
the  prisoner's  knowledge  that  he  was  liable  to  be  arrested, 
and  therefore  had  a  motive  to  resist  the  officers.     Depo- 
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sit  ions  made  and  signed  by  a  party  at  an  inquest  may  be 
received  in  evidence  to  contradict  him,  whether  the  inquest 
was  illeo^ally  taken  or  not,  as  being  statements  of  the  witness 
made  on  a  previous  occasion.  Regina  v.  Chii8S()n,S  Pug.  546. 

tl— Statement  by  prisonei'^. 

Section  82  of  the  Act  32-33  Vic.  cap.  80  is  directory,  and 
a  statement  made  by  a  prisoner,  as  provided  for  by  that 
Act,  may  be  used  in  evidence  against  him,  although  the 
Justice  has  not  complied  with  the  provisions  of  that  sec- 
tion, if  it  appears  that  the  prisoner  was  not  induced  to  make 
the  statement  by  any  promise  or  threat.  Reg,  v.  Soucity 
1  P.  ci-  B.  611. 

9— lnM»lvent  Act— Evidence— Immaterial  alleipation. 

On  the  trial  of  an  indictment  against  an  insolvent  for 
(among  otBer  alleged  offences,)  disposing  of  property  which 
remained  un^.aid  for,  otherwise  than  in  the  ordinary  course 
of  business,  it  is  competent  for  the  defendant  to  give  in 
evidence  the  reasons  for  the  transfers  stated  at  the  time. 
^Viiore  an  indictment  against  an  insolvent  alleged  that  hav- 
ing made  an  assignment  under  the  Insolvent  Act,  he  muti- 
lated and  altereil  one  of  his  books  ;  and  the  evidence  was 
that  the  mutilation  or  alteration  took  place  about  three 
months  previous  to  the  defendant's  assignment ;  the  jury 
found  that  the  act  was  done  with  intent  to  defraud  his 
creditors ;  and  on  a  case  reserved,  it  was  objected  that  the 
evidence  did  not  support  the  indictment,  but  Heldy  That 
the  allegation  of  having'  made  an  assignment  was  imma- 
terial, and  the  conviction  was  sustained.  If  an  insolvent 
has  book  debts  owing  to  him,  however  small,  he  is  bound 
to  insert  them  in  his  statement ;  and  if  he  omits  them  with 
intent  to  defraud  his  creditors,'  he  is  guilty  of  a  misde- 
meanour, and  the  fact  of  calling  the  statement  a  schedule 
in  the  indictment  is  not  a  misdiscription.  Reg.  v.  McLean^ 
1  P.  dtB.  877. 

IV. 

Miscellaneous. 
Constable— Fee»—Jud||^e  certifying. 

A  Judge  presidmg  at  a  Court  of  Oyer  and  Terminer  has 
26 
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no  power  to  make  an  order  for  the  payment  of  constable 
for  attending  the  Court,  or  swearing  the  attendance  of  wit- 
nesses in  a  criminal  trial.  (But  see  Acts  of  Assembly  85 
Vic.  cap.  12)     Mulligan  v.  Rainsford,  2  Han.  1. 

Certified  fees  of  a  constable  may  be  recovered  in  an  ac- 
tion before  a  Justice  of  the  Peace,  when  sufficient  funds  in 
<Jouiity  Treasurer's  hands  to  pay  them.     Ibid. 

Acts  relating  to  attendance  of  Grand  and  Petit  Jurors 
in  ciiniiiinl  nuittirs  at  Ci»u:ity  Co'irts  are  uitliin  powers  of 
Iccal  Lt^ihlatun*.     >fv  County  Courts  10. 

Adultery -.Married  man. 

A  married  man  may  be  convicted  of  adultery  under  the 
Bevised  Statutes,  ca[).  145,  though  the  offence  is  committed 
with  an  unmarried  woman.  Regina  v.  Eyre,  1  P,  d-  B.  189. 
Common  assault— Conviction  for— On  trial  for  felony 

L.  was  tried  on  an  indictment  under  32  and  33  Yic.  cap. 
20,  containing  four  counts.  The  first  charged  that  he  did 
unlawfully,  &c.,  kick,  strike,  wound  and  do  grievoifS  bodily 
harm  to  W.,  with  intent,  &c.,  to' maim  ;  the  second  charged 
the  assault  as  in  first  with  intent  to  disfigure ;  the  third 
charged  the  intent  to  disable ;  the  lourtli  charged  the  in- 
tent to  do  some  grievous  bodily  harm.  The  I'risoner  was 
found  guilty  of  a  common  assault.  Held,  That  L.  was 
rightly  convicted,  section  61  of  the  Act  32  and  33  Vic.  cap. 
20  authorizing  such  conviction.  Regina  v.  Lackey,  1  P.  d- 
B.  198. 
mens   rea. 

If  a  man  knowingly  does  acts  which  are  unlawful,  the 
presumption  of  law  is  that  the  mens  rea  exists ;  ignorance 
of  law  will  not  excuse  him.     Reg.  v.  Mailloux,  3  Pug.  493. 

MoUe  prosequi— Power  of  Cleric  of  Crou^i  to  enter- 
Second  indictment  for  same  offence— Sev«*ral 
counts— Distinct  indictments* 

The  prisoner  was  convicted  of  receiving  stolen  goods, 
on  an  indictment  containing  two  counts,  one  for  stealing 
the  goods  and  the  other  for  receiving  them,  knowing  them 
to  have  been  stolen.  The  prisoner  had,  on  a  former  day, 
in  the  same  Circuit,  been  indicted  for  stealing  the  same 
goods  as  those  which  he  was  charged  with  stealing  by  the 
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first  count  of  the  present  indictment.  A  jury  was  im- 
panelled and  the  trial  of  the  prisoner  began,  bat  in  con- 
sequence of  it  appearing  from  the  testimony  that  the  pri- 
soner could  not  be  convicted  for  larceny,  the  Clerk  of  the 
Grown,  who  was  conducting  the  prosecution  by  direction 
of  the  Attorney-General,  entered  a  nolle  prosequiy  and  then 
sent  another  bill  before  the  Grand  Jury,  containing  a  count 
for  receiving  the  indictment  on  which  the  the  conviction 
took  place,  and  on  the  trial  he  consented  that  the  prisoner 
should  be  acquitted  of  the  charge  accordingly — Held,  on  a 
<2ase  reserved,  1.  That  the  Clerk  of  the  Crown  has  authority 
to  enter  a  iwUe  prosequi.  2.  That  a  nol,  pros,  being  entered 
the  prisoner  could  be  again  indicted  for  the  same  offence. 
3.  Even  admitting  that  the  Clerk  of  the  Crown  has  no  au- 
thority to  enter  a  nol.  pros.,  the  conviction  upon  the  count 
for  receiving  would  be  good,  each  count  being  a  separate  in- 
dictment in  itself.     Begiiui  v.  Thornton,  2  P.  cO  B.  140. 

€R1MI1VAL  llVFORiflATlOlV. 

1 If  the  conduct  of  the  prosecutor  has  been  blame- 


able,  the  Court  will  not  grant  a  criminal  information 
against  a  magistrate,  at  his  instance  ;  but  if  the  conduct  of 
the  magistrate  is  not  justifiable,  the  rule  will  be  discharged 
without  costs.    Rex  v.  Mimro,  East  T.  1831. 

^ ^A  rale  for  a  criminal  information  will  be  dis- 
charged with  costs,  where  the  facts  upon  which  it  was 
granted  are  disproved  by  the  affidavit  on  shewing  cause. 
Rex  V.  Bates,  Trin.  T.  1832. 

CROSS  ACTIORT. 

See  Damages  11. 

€ROSS  EXA^IilTATlON. 

IVo  right  to  prove  jnstlllcatioii  upon,  before  defence 
opened— Re-examination  upon— As  to  contentfi 
of  mritten  statement* 

See  Evidence  VIII. 

€HOWIV. 
Rigiit  to  enter  on  land  used  as  a  public  road. 

See  Highway  17. 
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CROiriV  BONDS. 

The  Statute  88  Hen.  YIII.  cap.  89,  extends  to  this  Pro- 
yince,  and  therefore  the  lands  of  a  bond  debtor  to  the  King 
are  bound  from  the  date  of  the  bond.  Rex  v.  McLaughlan^ 
Mich.  T.  1880. 

1— Admission— No  estoppel* 

In  an  action  on  a  Grown  Bond,  in  which  the  defendant 
pleaded  non  eat  factum,  proof  of  an  admission  by  him  that 
it  was  his  bond,  is  not  an  estoppel ;  and  evidence  having 
been  giving  by  the  Grown  of  the  handwriting  of  the  sub- 
scribing witness,  the  defendant  was  allowed  to  give  evi- 
dence that  the  signature  of  the  witness  was  a  forgery.  Reg. 
V.  Robertson,  6  AIL  118. 

9— Summary  application  for  relief— Scire  facias. 

Where  the  Attorney-General  had  instituted  a  suit  on 
behalf  of  the  Grown  by  scii'e  facias  on  a  Treasury  Bond» 
conditioned  for  the  payment  of  duties,  the  Gourt  refused 
upon  a  summary  application  on  affidavits  for  relief  under 
the  Statute  88  Hen.  Vin.  cap.  89,  to  determine  the  ques- 
tion as  to  the  defendant's  liability,  the  defendant  not  hav- 
ing pleaded  to  the  set,  fa,,  and  the  Attorney-General  not  as- 
senting to  the  application.     Regina  v.  Street,  1  Kerr  878. 

Sureties  application  for  relief  under  88   Hen.  Till, 
cap.  89,  sec.  79. 

See  Principal  and  Surety  7. 

CnOMTN  ORANT. 

I.     GONSTRUCTION.      BOUNDARIES. 

Evidence. 

Possession. 

Meaning  of  Words. 

Necessity  of  Inquest  of  Office. 

II.    Bights. 

Mines  and  Minerals. 

Fishery. 

Glebe. 
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Heizin. 
Ferry. 
Right  to  Soil. 

III.    Exceptions. 

Mines. 

Minerals. 

Goals. 

lY.    Admission.    Adyersb  Possession. 

Again  s^^t  Grown. 

Extension  of  boundaries  by. 

Subsequent  Grant. 

L 

Construction. 

1  -Controlling  line. 

Letters  patent  granted  land  described  as  extending 
from  a  certain  point  thirty-two  chains,  or  to  a  certain  road, 
and  thence  to  run  a  certain  distance  **  on  said  road  :*'  the 
road  was  sixty-nine  chains  distant  from  the  starting  point. 
Held,  That  the  words  of  the  grant  necessarily  imported 
that  the  second  alternative  in  the  description  should  be  the 
controlling  one,  and  that  the  land  was  bounded  by  the 
road.     Rex  v.  Wilsony  Ber,  1. 

% — Bounded  by  lake— margin* 

A  grant  of  land  bounding  on  a  lake,  conveys  the  land 
to  the  margin  only,  and  not  to  the  centre  of  the  lake.  MiUs 
V.  Burke,  1  Pug.  287. 

3  —  Dividing    lines  —  Boundaries  —  Several    grants  — 
Courses  inconsistent. 

The  course  laid  down  for  the  rear  or  dividing  line  be- 
tween two  several  ranges  of  lots,  granted  by  the  Grown  in 
two  contemporaneous  grants,  founded  upon  one  general 
survey  of  land  lying  between  the  St.  John  and  the  Eenne- 
beccasis  rivers,  is  not  conclusive,  where  it  is  manifest  that 
such  course  does  not  correspond  with  the  delineation 
on  the  grant  plan ;  is  inconsistent  with  other  parts  of  the 
description  in  both  grants,  and  will  not  properly  divide  the 
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land,  or  give  the  lots  their  several  lengths  and  quantities. 

Fotchr  V.  Dowlingy  1  Knr  581.     (Confirmed  in  Barrat  v. 
Scott,  2  Pug.  434. 

4— Boundaries— Protrartion. 

In  construing  the  description  of  boundaries  in  a  grant, 
ascertain  lines,  in  the  nature  of  fixed  objects,  will  con- 
trol courses  and  distances,  when  the  course  of  a  line  is  not 
expressed,  protraction  on  the  plan  of  the  grant  may  be 
resorted  to  as  an  element  for  ascertaininp;  the  course.  The 
marks  of  the  ori^nnl  survey  are  to  he  sought  for  and  ad- 
hered to  in  determining  the  boundaries  of  a  grant.  Whelp- 
ley  v.  Lyons,  2  Kerr  276. 

•(— Siil><^eQueiil  g^rants— Reference  to. 

If  the  bounds  of  a  lot  of  land  are  clearly  ascertained  by 
the  grant,  it  cannot  be  extended  by  subsequent  grants ;  but 
if  there  is  any  uncertainty  as  to  the  lines  of  a  grant,  subse- 
quent grants  of  the  Crown  to  other  persons  of  adjoining 
lands  on  which  the  lines  of  the  prior  grant  ai'e  described, 
may  he  referred  to,  in  order  to  shew  where  the  Crown  con- 
sidered tho  lines  of  the  prior  grant  to  be.  Doe  dem. 
Pensfonl  v.  Vernon,  2  Kerr  351. 

•(  a — Adoption  of  line  by  Croi«'n— Description   in  pre- 
vious ffi*ants. 

Plaintiff  claimed,  under  a  grant  issued  in  1868,  which 
descrii>ed  his  land  as  running  to  the  rear  or  last  line  of  the 
Penobscott  Association  Grant,  and  referred  to  the  plan  an- 
nexed, which  laid  down  that  last  line  ;  but  the  plaintiff  con- 
tended that  the  line  so  described  on  the  plan  was  not  the 
correct  line  of  the  old  Penobscott  grant,  and  that  his  land 
therefore  would  extend  beyond  that  to  where  he  contended 
the  correct  line  was.  The  defendants  shewed  that  by 
several  other  grants  besides  the  one  to  the  plaintiff,  the 
same  line  as  laid  down  on  the  plaintiff's  plan  had  been 
described  on  the  plans  as  the  said  last  line,  ahd  the  Court 
Heldy  That  in  that  way  the  Crown  had  adopted  that  as  the 
true  line  of  the  Penobscott  grant,  and  that  the  plaintiff 
could  only  claim  to  it.     Artvin  v.  McCltire^  East.  T.  1871- 
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6— Sabseqiieut  i^rant— Evidence  of  possession  out  ot 
Cron'n. 

Where  land  granted  by  the  Crown  in  1889  was  des- 
cribed as  being  in  rear  of  a  certain  lot  No.  33,  and  between 
that  lot  and  a  lot  No.  39,  granted  in  1784,  subsequent 
grants  from  the  Crown  in  1786  and  1787  of  adjoining  lands 
to  third  persons,  in  which  lot  No.  33  is  described  as  extend- 
ing to  and  bounded  on  lot  No.  39,  an  evidence  to  shew  the 
Crown  out  of  possession  of  the  land  described  in  the  grant 
of  1839,  so  as  to  prevent  that  grant  from  operating  with- 
out a  previous  inquest  of  office  to  re-vest  the  possession  in 
the  Crown.     Doe  dem.  Ponsford  v.  Vernon,  2  Kerr  351. 

Y— Explanatory,  l>nt  not  to  alter  or  vary* 

If  there  is  any  uncertainty  as  to  the  lines  of  a  tract  of 
land  granted  by  the  Crown,  subsequent  grants  from  the 
Crown  to  other  persons  in  which  the  prior  grant  is  referred 
to,  may  be  looked  to  for  the  purpose  of  considering  where 
the  Crown  considered,  the  lines  of  the  prior  grant  to  be ; 
but  not  to  vary  its  description,  or  alter  its  construction.. 
I)oe  dem.  Carpenter  v.  Jones,  8  Kerr  165. 

S— Evideuce-^Bounds* 

A  gi'ant  from  the  Crown  is  not  conclusive  evidence  as  to 
the  bounds  of  any  grant  referred  to  therein,  further  than 
such  bounds  affect  the  premises  of  the  grant  itself.  Dot 
dem.  Carpenter  v.  Jones,  3  Kerr  155. 

9— Courses  and  lines  l>y  description  in  grant. 

The  true  lines  of  a  tract  of  land  must  be  ascertained  by 
the  courses  and  distances  specified  in  the  grant,  and  par- 
ticularly delineated  on  the  plan  of  survey  annexed.  When 
there  is  no  ambiguity  in  the  description,  and  no  proof  of 
any  actual  survey  contemporaneous  with  the  grant,  vary- 
ing from  the  courses  and  distances  therein  specified.  Doe 
dem.  Morrison  v.  McAlpin,  2  Kerr  467. 

lO— Prior  and  subsequent  grants— Description. 

A  prior  grant  must  have  its  effect,  and  the  Crown  can- 
not by  a  subsequent  grant  derogate  from  its  own  act,  and 
limit  the  boundaries  of  the  prior  grant.     Thus,  where  a 
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grant  to  the  plaintiflf  was  described  as  commencing  at  a 
stake  standing  at  the  south  east  angle  of  lot  No.  8,  and  by 
the  plan  annexed  to  the  grant  this  stake  was  represented  as 
distant  12  chains  from  the  south  east  angle  of  lot  No.  7  (a 
fixed  point,)  thereby  shewing  lot  No.  8  to  be  12  chains 
wide,  and  by  a  subsequent  grant  of  lot  No.  8,  also  des- 
cribed as  commencing  at  the  south-east  angle  of  the  same 
lot  No.  7,  it  was  represented  as  being  15  chains  wide. 
Held,  That  this  could  not  interfere  with  the  prior  grant  to 
the  plaintiff.     Robinson  v.  Wilsoriy  3  Kerr  301. 

11— Liine§  ag^reed  and  acted  upon— RerUfyiiiff   error 
—Reasonable  time. 

In  ejectment,  the  lessor  of  the  plaintiff  for  upwards  of 
twenty  years  before  th%  defendant's  occupation,  was  in  pos- 
session of  the  locm  in  quo  as  part  of  lot  43,  granted  in  1809, 
up  to  the  rear  of  the  boundary  of  that  grant,  ran  by  a 
Crown  surveyor  in  1828  ;  and  it  appeared  in  defence  that 
the  line  so  run  in  1828  was  at  the  instance  of  the  lessor, 
who  took  part  in  the  survey  and  established  the  rear 
boundary,  and  this  rear  boundary  was  made  the  base  line 
of  a  second  tier  of  lots  surveyed  and  returned  to  the  land 
ofSce,  upon  which  a  grant  of  such  lots  afterwards  came  out 
and  was  predicated,  and  the  defendant  became  the  pur- 
chaser of  lot  43  at  Sheriff's  sale,  and  went  into  possession 
of  the  locm  in  quo  as  part  of  it  about  eighteen  months  be- 
fore the  trial ;  the  lessor,  in  reply,  shewed  that  after  such 
possession  he,  without  the  assent  of  the  defendant,  got 
another  surveyor  to  run  the  rear  line,  who  made  it  eight 
rods  farther  in  than  the  Crown  surveyor  had  done,  and  en- 
deavoured to  shew  by  several  witnesses  a  mistake  in  the 
first  rear  line,  and  that  the  lessor,  by  reason  of  his  long 
possession,  was  entitled  to  the  surplus  as  against  the  de- 
fendant's deed  of  lot  43.  The  learned  Judge  however  ruled 
at  the  trial,  that,  whether,  a  mistake  or  not,  it  could  not 
be  rectified  after  so  long  a  period,  but  the  first  line  having 
been  agreed  to  at  the  time,  and  acted  on  by  all  parties  in- 
terested, neither  the  Crown  itself  nor  any  person  coming  ia 
under  it,  could  then  dispute  such  line.    On  motion  for  a 
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new  trial,  on  the  ground  of  misdirection — Held,  That  such 

direction  was  right.    Semble,  That  sixteen  years  is  not  a 

reasonable  time  within  which  to  rectify  such  an  error.  Doe 

dem,  Belding  v.  HaUet,  3  Kerr  859. 

13— Lines  ascertained  by  earlier  iprant— Exterior 
Boundaries  and  Interior  Divisions  inconsistent 
— Acqniesct^nce* 

The  plaintiff  and  defendant  being  proprietors  of  adjoin- 
ing tracts  of  land,  the  boundary  between  which  tracts  had 
not  been  ascertained  by  actual  survey  at  the  date  of  the 
grant  and  was  in  dispute — the  tract  belonging  to  the  plain- 
tiff being  contained  in  a  grant  made  by  the  Crown  in  1809, 
and  that  of  the  defendant  in  a  grant  made  in  1806.  Held, 
That  the  true  line  must  be  ascertained  by  the  terms  of  the 
earlier  grant,  regard  being  first  had  to  the  natural  bound- 
aries stated  in  the  grant,  and  in  subordination  thereto,  to 
the  specified  courses  and  distances — giving  preference  to 
the  one  or  the  other  according  to  circumstances.  Brevier 
V.  Oovany,  4  All.  144. 

The  expression  of  quantity  in  a  grant  is  descriptive, 
«nd  is  not  to  be  disregarded  where  the  boundaries  are 
doubtful.     Ibid. 

The  courses  and  distances  of  the  exterior  boundaries  of 
a  grant  are  rather  adhered  to,  than  those  of  the  interior 
division  of  the  tract  into  lots,  where  both  cannot  be  recon- 
ciled, and  the  dispute  relates  to  the  exterior  boundary. 
Ibid. 

The  running  and  marking  of  a  line  by  one  party,  but 

not  in  accordance  with  the  true  line  between  adjoining 

grants,  having  only  been  assented  to  on  the  condition  that 

the  true  line  should  be    ascertained    and    run,   cannot 

establish    it    as    a  conventional    boundary    until    it    is 

acquiesced  in  and  acted  upon  by  both  parties.     Brevier  v. 

Govany,  -i  All.  144. 

18— Boundary  by  Shore  of  Tide  River— Land  beiour 
hiiph-water  marl^. 

A  grant  bounded  by  the  shore  of  a  tide  river  does  not 
convey  any  title  to  the  land  below  high-water  mark,  though 
it  is  described  as  one  tract  of  land  situated  on  both  sides 
of  the  river.     Lock  v.  Cleveland.  1  AIL  890. 


418  CROWN   GRANT. 


14~€ontrollinir  Distancej^— AM!rrtaln«d  Ang^le. 

Where  one  of  the  lines  of  a  grant  was  described  as  run- 
ning a  certain  number  of  chains,  or  the  north-westerly 
angle  of  a  grant  to  A.,  such  angle  being  capable  of  ascer- 
tainment, controls  the  distances  mentioned  in  the  grants 
whether  it  exceeds  or  falls  short  of  the  specified  number 
of  chains.     Hanson  v.  Mmrheney,  2  Han.  11. 

lf(— £.and  Vuiniprovecl  or  Unoccupied  mithiii  Twenty 
VearK — IVo  Adveriie  Posfiesslon. 

The  grantee  of  the  Crown,  according  to  the  ordinary 
mode  of  granting  wild  land  in  this  Province,  being  deemed 
pj'ima  facie  in  possession  of  the  land  granted  when  there 
is  no  adverse  occupant,  it  is  sufficient  for  a  plaintiff  in 
ejectment,  who  claims  under  such  a  grant  more  than 
twenty  years  old,  to  shew  that  the  land  within  that  period 
remained  in  its  natural  state  and  unenclosed.  Doe  dem. 
Des  Baires  v.  White,  1  Ken-  696. 

16— Reritals—lVon-Resflslry— Inquest. 

A  grant  of  land  from  the  Crown  to  A.  in  1805  recited 
that  a  prior  grant  of  the  same  land  had  been  made  to  B. 
in  1765,  under  the  great  seal  of  Nova  Scotia,  and  that  such 
grant  had  not  been  registered  in  this  Province,  as  required 
by  the  Act  of  Assembly  26  Geo.  Ill,  cap.  2,  and  also  recited 
that  it  had  been  represented  to  the  Government  of  thi& 
Province  that  the  land  had  l)een  sold  and  conveyed  by  B, 
to  A.  Held,  1st.  That  the  recitals  must  be  taken  together^ 
and  that  in  the  absence  of  any  other  evidence  of  the  grant 
to  B.,  and  of  the  conveyance  by  him  to  A.,  the  title  of  A.^ 
under  the  grant  of  1806,  was  not  disproved  by  the  recital 
of  the  prior  gi*ant  to  B.  2nd.  That  the  non-registry  of  the 
grant  to  B.  under  the  Act  26  Geo.  8,  cap.  2,  need  not  be  found 
by  inquest  of  office  in  order  to  enable  the  Crown  to  re-grant, 
at  least,  to  the  original  grantee  or  his  assigns.  Doe  dem, 
Des  Barren  v.  White.  1  Kei^  696. 

17— $nb»»equent  Grant— Recoi^ltion  of  Lines  of  Prior 
Grant — Prefiuniption  of  Adoption  by  Croum* 

A  grant  from  the  Crown  to  A.  and  others,  was  described 
as  extending  from  the  first  bound  600  chains,  or  until  ii 
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met  the  prolongation  of  the  rear  line  of  a  prior  grant.  The 
line  of  A's.  grant  was  extended  the  500  chains,  and  a  rear 
line  run  at  the  end  of  tliat  distance,  upon  which  rear  line 
the  Crown  afterwards  bounded  several  grants  of  land  by 
actual  survey.  Held,  That  as  between  the  o\vners  of  lots 
in  the  grant  to  A.,  and  the  grantees  in  rear,  that  line  must 
be  considered  as  the  boundary  between  the  grants,  though 
it  appeared  by  a  subsequent  survey  that  it  was  twenty 
chains  too  far  to  the  rear.  Held  also,  That  as  the  Crown^ 
after  discovering  the  error,  took  no  steps  to  rectify  it,  it 
might  be  presumed  to  have  adopted  it  as  the  rear  line. 
Gaudin  v.  MrKilligun,  2  All.  392. 

IS—Conditional  Orant— Inforinatioii   for  Intiiisioii — 
Inqiiesit  of  Oflice — Authority  to  itve  Notice. 

The  Crown  by  letters  patent  under  the  great  seal, 
granted  to  the  defendant  the  right  to  occupy  land  for 
twenty-one  years,  unless  the  same  should  sooner  be  re- 
quired by  the  Crown,  on  notice  of  which  the  grant  was  to 
cease  and  be  void.  Held,  on  an  information  for  intrusion, 
after  notice  and  refusal  to  give  up  possession.  That  as  the 
removal  of  the  defendant  was  not  founded  on  any  breach 
of  condition,  or  forfeiture,  no  inquest  of  office  was  neces- 
sary to  terminate  his  right.  The  Queen  v.  Hebert,  2  AIL 
427. 

Semble,  That  a  notice  that  the  Government  required 
the  land,  signed  by  the  Surveyor-General  of  Crown  Lands 
in  his  official  character,  was  sufficient,  without  proof  of 
any  previous  authority  from  the  Crown  to  give  the  notice* 
Ihid  • 

The  Crown,  by  subsequently  la.ying  out  the  land  into 
lots  and  granting  it,  recognizes  the  authority  of  the  Sur» 
veyor-General  to  give  the  notice.     Ibid, 

19— Words  ^^  baiiic  or  edj^^e/^  laeaning  of— Lalce— Riglit 
to  soil- 
Where  a  grant  from  the  Crown  to  B.  was  described  as 
"beginning  at  a  stake  standing  on  the  bank  or  edge  of 
Round  Lake,  and  (after  describing  other  courses),  thence 
south,  etc.,  to  a  stake  standing  on  the  westerly  bank  or  edge 
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of  said  lake,  and  thence  following  the  several  courses  of 
the  paid  bank  or  edge,  to  the  place  of  beginning."  Held, 
That  the  words  **bank  or  edge,"  were  intended  to  express 
the  margin,  and  made  the  water's  edge  the  boundary  of 
A's  grant. 

N.  received  from  the  Crown  a  grant  of  Bound  Lake  eo 
nomine,  with  all  profits,  heriditaments,  etc.,  reserving  to 
the  Crown  all  mines  and  minerals.  Held,  That  the  grant 
conveyed  the  soil  of  the  lake.     Burke  v.  Niles,  2  Han,  166. 

90— <:outii^ous  Islands— liOW  Water— JVIeaniuiT. 

By  a  grant  of  an  Island,  **  with  all  the  contiguous 
small  Islands  that  are  joined  to,  or  connected  with  the  said 
Island  by  a  beach  or  shoal  dry  at  low  water,"  an  Island 
that  is  connected  with  the  principal  one  by  a  shoal  wjjich 
is  only  dry  at  extraordinary  tides  will  not  pass.  Doe 
4evi  v!  Hill,  2  AIL  687. 

**  Low  water  "  means  low  water  at  ordinary  tides.   Ihid. 

IL 

Bights. 

'!•— mines  and   ifiinerals— c;ondition  —  Construction— 
Necessity  of  Inquest  of  Oflice. 

The  Crown  granted  by  letters  patent  to  B.,  his  execu- 
tors, etc.,  the  sole  and  exclusive  right  to  make  use  of,  work 
occupy  and  enjoy  for  his  benefit  and  advantage  for  the 
term  of  twenty-five  years,  all  mines  and  minerals  which 
might  then  have  been  discovered,  or  which  might,  during 
the  continuance  of  the  letters  patent,  be  discovered  within 
tbe  I  ounds  of  certain  described  lands,  paying  therefore 
quarterly  during  the  term  to  the  use  of  the  Queen,  one 
shilling  per  chaldron  for  all  coals  which  should  be  raised 
from  the  mines,  and  a  duty  of  five  per  cent  on  the  value  of 
all  other  minerals  which  should  be  raised  during  the 
term.  Proviso,  That  if  B.,  his  executors,  etc.,  should 
neglect  to  pay  the  rent  or  duty  at  the  times  specified,  or 
should  not  commence  to  work  the  mines  effectually  within 
two  years,  the  letters  patent  should  cease  and  be  void,  and 
it  sLould  be  lawful  for  the  Crown  to  enter.     Held,   Ist. 
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That  until  mines  were  discovered  and  entered  upon,  the 
instrument  did  not  amount  to  a  lease,  but  operated  either 
as  a  license  to  dig  for  minerals  or  as  a  grant  of  an  in- 
corporeal right  only ;  and  therefore  that  no  inquest  of  office 
was  necessary  to  enable  the  Grown  to  take  advantage  of  a 
a  breach  of  the  condition.  2nd.  That  the  patent  was  not 
absolutely  void  for  breach  of  the  condition,  but  voidable 
only  at  the  election  of  the  Grown,  and  that  the  intention 
of  the  Grown  to  take  advantage  of  the  breach  was  suf- 
ficiently manifested  by  the  grant  of  a  new  patent  to  D.  in- 
consistent with  the  previous  patent  to  B.,  without  any 
entry  by  the  Grown.  8rd.  That  if  the  patent  to  B.  had 
operated  as  a  lease  of  the  mines,  or  granted  a  corporeal 
nereditament,  the  Grown  could  not  have  taken  advantage 
of  a  forfeiture,  so  as  to  re-grant  the  mines,  without  inquest 
of  office  or  scire  facias.     Le  Qui  v.  Duffy,  8  AIL  57. 

By  the  Act  14  Vic.  cap.  81,  the  Governor  in  Gouncil  was 
authorized  to  grant  leases  or  licenses  of  occupation  for 
Fishery  Stations  on  the  ungranted  shores,  beaches  or 
islands  of  the  Province.  A  grant  was  made  to  the  plaintiff 
for  the  exclusive  leave  and  license  to  occupy  and  enjoy  as 
a  fishing  ground  for  the  term  of  four  years,  a  lot  or  beach 
abutted  and  described  as  follows,  viz  :  "  lot  No.  4,  on  the 
outside  of  Portage  Island ;  with  the  full  and  exclusive 
privilege  of  using  the  said  lot  or  station  as  a  fishing  sta- 
tion." Held,  That  this  grant  did  not  convey  any  right  of 
fishing,  but  merely  a  right  to  occupy  a  certain  portion  of 
the  shore,  and  therefore  that  the  defendant  was  not  liable 
to  an  action  for  setting  nets  in  front  of  the  plaintiff's  lot 
below  low- water  mark,  and  thereby  preventing  the  fish  from 
•ntermgthe  plaintiff's  nets.    Hierlihy  v.  Loggie,  8  AIL  204. 

3— Glebe. 

A  grant  of  land  to  the  Rector,  Ghurch  Wardens  and 
Vestry  of  a  parish  "  for  a  glebe,"  sufficiently  signifies  it  to 
be  for  the  use  and  benefit  of  the  Rector,  under  Act  66  Geo» 
III,  cap.  11.     RectoVy  dtc,  of  Hamjyfon  v.  TituSy  1  AU.  278. 
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4— Seisin—  Possession— Unoccupied  Land. 

A  grant  of  land  from  the  Grown  under  the  great  seal, 
conveys  seisin  to  the  grantee,  and  bis  possession  will  prima 
facie  be  deemed  to  continue,  wbile  tbe  land  remains  un- 
occupied and  unimproved.     Doe  dem.  Kimpson  v.  Crofi,  1 
Kerr  546. 

^ — A  grantee  of  tbe  Crown  is  deemed  to  be  in  possession 
wbile  tbe  land  remains  unoccupied  and  unimproved.  Doe 
V.  Chace,  8  All.  501. 

6— Ferry— Infringement  of  Rig[lit. 

The  Crown  granted  a  ferry  across  the  river  Miramicbi, 
between  the  parishes  of  C.  and  N.,  opposite  the  court  house 
of  the  County,  and  communicating  with  the  highway  on 
each  side  of  the  river ;  the  landing  used  on  one  side  of  tbe 
river  was  about  two  hundred  yards  above  the  court  bouse. 
Held,  That  it  was  an  infrhigement  of  the  grantee's  right  to 
establish  another  ferry  landing  at  the  same  place.  Fraser 
V.  Dryncuiy  4  AIL  74. 

Y— Privilege— Mo  Bigiit  to  l^oii. 

A  grant  from  the  Crown  of  a  privileg,e  to  build  mills  in 
the  bed  of  a  river,  does  not  convey  any  right  to  the  soil, 
therefore  the  grantee  cannot,  before  actual  entry  in  the 
exercise  of  the  privilege,  maintain  trespass  against  a  per- 
son for  building  a  mill  upon  tbe  place  where  the  privilege 
was  granted,     trink  v.  IliU.  East.  T.  1881. 

8— Orant  of  Land  Between  Higii  and  Lo  w-HTater  Iflaric 
—Jus  Pnblicnm. 

The  plaintiflf  was  the  owner  of  lot  No.  1  in  the  city  of 
St.  John,  granted  nine  months  before  the  charter  of  the 
city,  which  lot  was,  by  the  terms  of  the  grant,  to  extend  to 
low  water  mark.  He  was  in  the  act  of  erecting  a  pier  on 
the  land  between  high  and  low  water  mark,  when  he  was 
interfered  with  by  the  defendants,  acting  under  the  au- 
thority of  the  Corporation,  who  removed  the  pier  as  an 
obstruction  and  a  nuisance.  Trespass  being  brought. 
Held,  vWelden,  J.,  dm.),  that  the  plaintiff's  grant  was  subject 
to  the  jus  publicum  of  passing  and  repassing  between  high 
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and  low-water  mark,  and  that  the  Corporation,  who  are  by 
law  the  conservators  of  the  harbour,  were  justified  in  re- 
moving the  obstruction.     Brown  v.  Reed,  2  Pwj.  206. 

III. 

Exceptions. 

i— lliii<^!»  and  minerals. 

The  Crown  may  grant  land,  and  except  the  base  mines 
and  minerals  therein.     McMahon  v.  Berton,  2  AIL  321. 

By  a  grant  from  the  Crown  of  a  tract  of  land  *  with 
the  ap[iurtenances  and  hereditaments  thereto  belonging, 
and  mines  and  minerals;  saving  and  reserving  all  mines  of 
gold,  silver,  copper,  lead,  and  coals ;"  coal  mines  are  ex- 
cepted, though  no  otber  minerals  have  been  discovered  in 
the  land.  Such  an  ex^ieption,  without  reserving  a  right  to 
enter  and  dig,  will  not,  as  a  legal  incident  thereto,  give  a 
right  to  do  any  act  on  the  land  which  will  injure  the  sur- 
face ;  and  Qiuere,  Whether  a  bare  right  of  entry  would  be 
given  as  incident  to  such  exception.     Ibid. 

Sembley  That  if  the  mine  bad  been  opened  and  worked 
by  the  Crown  before  the  grant  of  the  land,  the  rights  inci- 
dent to  the  exception  would  have  been  more  extensive. 
Ib'ul. 

U — All  coals— Construction— li^ury  to  surface^Llcense. 

An  exception  in  a  Crown  grant  of  ''  all  coals,  and  all 
gold  and  silver  and  other  mines  and  minerals"  extends  to 
all  carbonaceous  minerals;  and  therefore  a  mineral, 
though  not  strictly  coal,  is  excepted.  Gesner  v.  Cairns, 
2  All.  595. 

The  construction  of  a  Grown  grant  cannot  be  limited  by 
the  Royal  instructions,  directing  the  Governor  of  the  Pro- 
vince to  reserve  to  the  Grown  certain  minerals.    Ibid. 

A  license  from  the  Grown  to  dig  minerals  in  granted 
land  where  the  mines  are  excepted  out  of  the  grant,  will 
not  justify  an  injury  to  the  surface  soil.    Ibid. 
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IV. 
Admission — Adverse  Possession  against  Crown. 


1 An  admission  in  a  grant  from  the  Crown  under 

the  great   seal  of  the  Province,  is  evidence  against  the 
Crown.     Rex  v.  Wihoji,  Ber.  1. 

%l— Adverse  possession  agpainst  Cro^^ii— Sullicieiicy. 

To  prevent  a  Crown  grant  from  taking  effect  on  the 
ground  that  the  Crown  had  been  out  of  possession  for  twenty 
years  before  that  grant  issued,  the  adverse  possession  should 
be  defined,  continuous  and  unequivocal.  Mere  isolated  acts 
of  trespass,  without  visible  limit,  and  merely  lumbering  on 
the  wilderness  land  of  the  Crown,  without  clearly  defined 
bounds,  are  not  suflScient.     Smith  v.  Morro7v,  1   Pug,  200. 

8 — ExtendfnK  1>onndaries  by  Crown  alter  yrant. 

The  Crown  may  by  a  subsequent  grant  extend  the 
boundaries  of  former  grant  beyond  the  distance  mentioned 
therein,  so  far  as  relates  to  the  rights  of  the  parties  claiming 
under  the  respective  grants,  inter  se,  though  the  Crown 
may  not  be  estopped  thereby  as  against  the  grantee  in  the 
first  grant.     Aitrm  v.  Demillf  1  Pug.  164. 

CROIVIV   TimBEK. 

1>-Siieixure  of  timber— Place— Onus  probandi* 

Certain  sticks  of  white  pine  timber  having  been  seized 
by  the  proper  officers  of  the  Crown,  as  forfeited  uuder  the 
Acts  of  Parliament  8  Geo.  I,  cap.  12,  and  2  Geo.  II.  cap, 
35 — Held,  That  upon  the  prosecution  of  such  seizure,  the 
071US  brobandi  as  to  the  place  where  the  sticks  were  cut 
being  private,  and  not  Crown  property  lies  upon  the  claim- 
ant.    Reg.  V.  Beveridge,  1  Kerr  58. 

9— Liability  to  seizure— Disputed  territory. 

If  timber  has  been  cut  upon  Crown  lands  over  which 
this  Province  has  exercised  and  continues  to  exercise  juris- 
diction, it  is  liable  to  seizure  here,  though  the  territory 
where  ic  is  cut  is  claimed  by  the  Government  of  Canada  as 
being  part  of  that  Province,  and  license  to  oat  timber  has 
been  granted  by  that  Government.  Tibbitts  v.  AUaii^  3 
Kerr  280. 
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Croiwu  servant. 

See  Government  Officer. 

Cmnnlatlve  remedy. 

See  Wharfage  1. 

Justice  of  Peace  IV.  28. 

CIJBBCNCir  AND   STEBLOrO. 
Bills  of  exchange— Preminiii— Standard. 

Where  accounts  are  kept  in  sterling  money,  the  pre- 
mium on  bills  of  exchange  drawn  on  England  is  not  to  be 
taken  as  the  standard  to  ascertain  the  difference  between 
currency  and  sterling,  unless  the  money  is  payable  in  Eng- 
land. Queer ey  Whether  in  such  a  case  the  value  of  sterling 
money,  fixed  by  the  Act  15  Vic.  cap.  86,  should  not  be 
taken  as  the  standard.    Spwrr  v.  AUison,  8  AU.  454. 

CUSTOM  A]VD  USAOE  OF  TBADE. 
As  to  bills  of  exchani^e— Drai¥ln8[— Ijex  mercatoria* 

See  Bills  and  Notes  I.  6. 

Signlni:  Judgment  by  default. 

See  City  Court. 

Practice  contrary   to  regulations   of  Ck^vemment  — 
liicense  cutting  timber  —  Whetlier  evidence    or 
practice   allowable. 

See  Evidence  III.  18. 
Issue  on  Invalid  custom. 

See  New  Trial  m.  88. 
As  to  payment  of  rent. 

See  Landlord  and  Tenant  IIL  18. 
Timber  trade— Acceptors  of  timber  orders. 

See  Contract  2. 

Port  of  call  and  discbarge  and  loading— Construlng^ 
policy  of  Insurance  lu  reference  to. 

See  Insurance  21. 

Scoirage— lioadlng  ship. 

See  Contract. 
27 
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4i(oods  laden  on  board  ship  deck  accordini:  to  cu9« 
lorn  of  particalar  trade  —  Owner  Is  entitled  to 
contrlbntlon  In  i^eneral  average  for  a  loss  bjr 
Jettison. 

See  Shipping  Law  10. 
Pond  keeper— Lien  on  timber. 

See  Lien  7. 

I#oss  of  logs  by  storm— IJability. 

See  Pond  Keeper. 

€    fSTOm    DUTIEfS. 

1«  3ritls|i  North  America  Act— Foreign  goods— ^nns 
probandi.  { 

Certftin  liquors  nifmufactured  in  Ontario,  prior  to  July. 
1867,  warehoused  for  exportation,  and  having  paid  no  ex- 
cise duty,  were  exported  to  Portland,  U.  S.,  where  they 
were  landed  and  immediately  exported  to  St.  John,  N.B., 
where  they  arrived  after  the  British  North  America  Act 
came  in  force,  being  under  the  control  of  the  customs  au- 
thorities during  the  whole  period  of  transit  until  they 
left  Portland.  He^^  That  by  passing  through  the  United 
States  they  did  not  become  foreign  goods,  and  were  enti- 
tled to  be  admitted  free  of  duty  under  the  121st  section  of 
the  British  North  America  Act.  That  coming  from  a  foreign 
-country  they  were  prima  facie  foreign  goods,  and  the  bur- 
den of  proving  that  they  were  not  so,  to  the  reasonable 
satisfaction  of  tht?  Custom  House  authorities,  was  on  the 
importer.     Kinnear  and  another  v.  Itobiason^  1  Hun.  559. 

II— Lumber -Defence  In  action  for  penalty. 

Where  the  proper  steps  have  not  been  taken  to  obtain 
exemption  of  the  duty  imposed  by  the  Act  of  Assembly  7 
Yic.  cap.  18,  on  lumber  shipped  for  exportation  after  the 
Ist  May,  1844,  it  cannot  be  set  up  as  a  defence  to  an  ac- 
tion for  the  penalty  imposed  on  shippers  who  omit  to  give 
the  requisite  bond  for  such  duty,  that  the  lumber  would 
have  been  free  from  duty  had  the  proper  steps  been  taken 
to  obtain  exemption.     Watson  v.  Marks,  2  Kerr  694. 
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S^Forfeifore  ot  i^oods. 

An  entry  at  the  Gastom  House  declared  that  the  pack- 
ages contained  articles  not  subject  to  duty ;  but  some  of 
them  contained  contraband  goods.  Held,  That  it  was  but 
one  entry,  and  that  being  false  as  to  some  of  the  pack- 
age8»  the  goods  were  not  duly  entered,  and  the  whole  were 
forfeited  under  1  Bev.  Stat.  cap.  27,  sec.  10.  Reg.  v.  Six 
barrels  of  hams,  8  All.  887. 


COUKTEST. 

See  Tenant  by  Courtesy. 


DAM. 


See  Mill  Dam. 
Assumpsit. 
Covenant. 
Negligence. 
Damages. 
Waste. 
Action  on  the  case. 

erection  of  Dam  in  Stream  Capable  of  Being  used  as 
a  Highway— Persons  Not  Injured  Have  no  Bigiit 
to  Destroy  Dam—f  i^nnction  to  Restrain. 

See  Water  Course. 

I.  Principles.    Bbootxry. 

II.  Eyidehce. 
III.  Pleading. 
IV.  Default. 

V.  Setting  Aside  Assessment. 
VI.  Excessive. 
VII.  Miscellaneous. 

II. 

Principles — ^Bbcovbbt. 

1  Aetion  on  tlte  Case— liTaste— Damages  Confined  to 
Aetna!  IiUnry— Tenant  in  Common— Proportion. 

In  an  action  on  the  case  for  waste  by  one  tenant  in  com- 
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mon  against  his  co-tenant,  the  damage  must  be  ponfined  to 
the  actual  injury  done  to  the  premises,  and  to  such  pro- 
tion  thereof  as  the  plaintiff's  undivided  share  bears  to  the 
whole  estate.    Linton  v.  WUton,  1  Kerr  223. 

3— Ereetton  of  Dam— Overflowing  Land. 

A.,  the  owner  of  land  through  which  a  river  flows,  is  en- 
titled to  recover  damages  in  an  action  on  the  case  from  B., 
the  owner  of  the  land  adjoining,  situate  lower  down  the 
stream,  for  erecting  a  mill-dam  upon  his  own  land,  which 
caused  the  water  to  flow  back  upon  A.'s  land.  Smith  v. 
Scott,  1  Kerr  1. 

8— Obstructing  Blver— Corresponding  Advantages. 

In  an  action  for  obstructing  a  river  by  erecting  a  mill- 
dam,  it  is  not  a  proper  question  for  the  jury,  whether  the 
benefit  derived  by  the  public  from  the  mill  is  sufficient  to 
outweigh  the  inconveniences  occasioned  by  the  dam. 
Rowe  V.  Titvs  1  All.  826. 

4 — Sterling  and  Currency. 

In  an  action  brought  in  this  Province  for  the  value  of 
goods  sold  and  delivered  in  England,  the  plaintiff  is  entitled 
to  recover  such  a  sum  in  currency  as  will  be  equivalent  to 
the  demand  in  Stirling  money,  according  to  the  rate  of  ex- 
change at  the  time  of  trial.  {See  Currency  and  Sterling.) 
Campbell  v.  Wilson,  Ber.  266. 

* Such  allowance    recoverable    under    Common 

Counts,  without  specific  averment  of  contract  in  sterling 
money,  or  statement  of  relative  value  of  money,  this 
matter  of  evidence.     Campbell  v.  Wilton,  Ber,  265. 

6— Trespass— Several  Defendants. 

In  trespass  against  several  defendants,  two  of  them  left 
when  forbidden  by  the  plaintiff,  and  took  no  part  in  the 
subsequent  acts  of  trespass ;  the  plaintiff's  counsel  elected 
to  go  against  all  the  defendants  for  the  trespass.  Held, 
That  the  damages  were  properly  confined  to  such  trespasses 
as  were  committed  when  all  the  defendants  were  upon  the 
land.    McMillan  v.  Fairley,  Ha/n.  826. 


DAMAGES.  429 


7— Failure  on  Delivery— Fall  in  Market  Price. 

In  an  action  for  the  wrongful  detention  of  timber,  the 
plaintiff  is  entitled  to  damages  for  a  loss  sustained  by  rea- 
son of  a  fall  in  the  market,  between  time  when  the  timber 
should  have  been  delivered  to  him,  and  the  time  he  received 
it.     Godard  v.  Fredericton  Boom  Co.,  1  Han.  586. 

^—Detention  of  Alcoiiol— measure  of  Damai^es* 

In  an  action  for  wrongfully  detaining  a  quantity  of 
alcohol  belonging  to  plaintiff  from  September,  1867,  till  May 
following,  when  it  was  delivered  to  plaintiff,  short  408  gal- 
lons ;  the  proper  measure  of  damages  is — interest  on  the 
value  of  the  alcohol  during  its  detention,  the  value  of  the 
408  gallons  short,  with  interest  from  September,  1867,  and 
any  depreciation  in  the  value  of  the  alcohol  during  its  de- 
tention.   Kinnear  v.  Robinson,  2  Han.  78. 

O— Injury  to  Business— Ai^reemeut    to    Assign  Judi:- 
ments,  etc. 

In  an  action  for  a  breach  of  a  contract  to  assign  to  the 
plaintiff  certain  judgments  and  mortgages  upon  his  pro- 
perty, he  cannot  recover  damages  for  injury  done  to  his 
business  and  credit  in  consequence  of  the  sale  of  his  pro- 
perty under  a  decree  in  a  suit  for  the  foreclosure  of  the 
mortgage.     Oilbert  v.  CampheU,  1  Han.  471. 

lO— Wron^fflil  Takiui:  of  Ooods— measure  of  Damafres* 

Where  the  plaintiff  has  the  immediate  right  to  the 
possession  of  goods,  the  proper  measure  of  damages  in  an 
action  against  the  sheriff  for  wrongfully  taking  them  is,  the 
value  of  the  goods  at  the  time  of  the  conversion,  though 
they  were  taken  under  an  execution  against  a  person  who 
had  performed  labor  upon  them,  and  for  which  the  plaintiff 
would  be  bound  to  account  to  such  person.  Rankin  v. 
Mitchell,  1  Han.  495. 

11— Disabling  fromPerformance—Beduction  ot  money 
—Breacli  ot  AiiTeenient  to  Convey— Cross  Action. 


In  an  action  for  breach  of  an  agreement  to  convey 
property  to  the  plaintiff  on  payment  of  a  sum  of  money  by 
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instalments,  and  which  agreement  the  defendant  had  dis- 
abled himself  from  performing  before  the  last  instalment 
was  due ;  the  plaintiff  not  having  paid  the  last  instalment, 
cannot  recover  it  as  damages  for  breach  of  the  agreement ; 
being  part  of  the  same  contract,  the  defendant  is  entitled 
to  have  the  onpaid  instalment  deducted  from  the  damages, 
and  is  not  driven  to  bring  a  cross  action  for  it.  OUbert  v. 
Campbell,  2  Han.  65. 

19— Escape  —  Final    Process  —  Debtor    Retumlnir    to 
Custody. 

If  a  prisoner  in  execution  on  final  process  escapes,  and 
afterwards  returns  into  custody,  the  proper  measure  of 
damages  is  not  necessarily  the  whole  debt,  but  such  sum 
as  the  jury  think  the  detention  of  the  debtor's  would  have 
have  been  worth  during  his  absence.  If  there  is  no  actual 
loss  proved,  the  plaintiff  is  entitled  to  nominal  damages 
KeUy  V.  Jones  2  All.  466. 

19a— Jflcisne  Process. 

Plaintiff  cannot  recover  unless  he  has  sustained  actua, 

damage  or  delay  of  his  suit  thereby.  Atkinson  v.  Mitchell 
6  AIL  846. 

13— Jflesne  Process — SherriflT  not  Arresting^. 

Sheriff  not  liable  for  neglecting  to  arrest  on  mesne  pro* 
cess,  unless  some  damage  sustained  by  his  neglect.  Curran 
Beckmth,  3  All.  866. 

14— Umit  Bond— Rale  of  Damai^es- Execution. 

Damages  may  be  assessed  by  a  jury,  and  the  proper  rule 
of  damages  where  the  bond  has  been  taken  from  a  person 
in  custody  under  execution,  is  the  amount  of  such  execu- 
tion.    (See  Limit  Bond.)   McKenzie  v.  Marsh,  2  Kerr  629. 

15  -master  and  Servant  -Entire  Contract. 

The  defendant  agreed  to  employ  the  plaintiff  for  three 
years  at  an  annual  salary,  commencing  on  the  1st  April, 
1848,  but  dismissed  him  without  sufficient  cause  before  the 
end  of  the  sfscond  year.  Held,  That  the  plaintiff  had  an 
immediate  right  of  action  for  breach^  of  the  agreement,  in 
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which  he  was  entitled  to  recover  damages  for  the  loss  das- 
tained  by  the  breach  of  the  entire  contract,  and  was  not 
limited  to  the  sam  dae  at  the  time  of  his  dismissal.  M^ade 
V.  Doherty,  2  AU.  195. 

16— TcBMit  in  ConuBOB— Sale  of  Goods. 

In  case  of  sale  of  goods  by  one  tenant,  his  co-tenant 
mn  y  affirm  the  contract  and  sne  the  former  in  assumpsit 
for  ills  share ;  in  such  case  the  produce  of  sale  would  be 
the  measure  of  damages.    See  DayU  v.  Taylor,  Ber.  201« 

IT  -RopleviB^Plea  Mob  Cepit. 

The  defendant  in  replevin  is  entitled  to  damages  on  a 
verdict  in  his  favor  on  the  plea  of  non  eepit  if  he  gives  such 
evidence  as  would  have  supported  an  avowry  xmder  the 
former  law.    See  Pleading  II.  28. 

18— Interest— Instalment—Act  Silent  as  to. 

Interest  not  allowed  on  the  instalment  in  assessment  of 
damages.    See  Interest  2. 

!•— Illegal   Exaction  ot  Bnty— Interest  not  Recover* 
able  OB  money  Paid,  as  Damai^es* 

See  Interest  1. 

SO— Covenant  to  Pay  tor   Improvements— Appraised 
Amount— Interest  Recoverable  on. 

See  Landlord  and  Tenant  VI.  2. 

91— BTnisaBce— Owner  of  House  not  in  Actual  Occupa- 
tion. 

The  owner  of  a  bouse  of  which  he  is  not  in  the  actual 
occupation,  may  recover  from  a  person  who  has  placed  an 
offensive  nuisance  on  adjoining  premises,  damages  for  the 
injury  sustained  in  not  being  able  to  let  the  house  ad- 
vantageously in  consequence  of  the  nuisance.  An  owner 
is  liable  if  he  let  a  building  which  required  particular  care 
to  prevent  the  occupation  from  being  a  nuisance,  and  the 
nuisance  occurs  for  want  of  such  care  on  the  part  of  the 
tenant.    Smith  v.  Humbert,  2  Kerr  602. 
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as— Trover  tor  Bill  of    Exchange— Non-ftiUUmeiit   of 
Afpreement. 

An  action  by  the  payee  against  the  drawer  of  a  bill  of 
exchange  was  discontinued  on  the  terms  of  the  acceptor 
placing  the  amount  of  the  bill  to  the  payee's  credit  with  a 
third  person;  and  on  the  acceptor's  representation  that 
this  had  been  done,  the  bill  was  given  up  to  him.  Held^ 
in  an  action  of  trover  for  the  bill  against  the  acceptor — 
{the  amount  not  having  been  placed  to  the  payee's  credit) — 
That  it  might  be  presumed,  und  )r  the  circumstances,  that 
the  payee  had  given  notice  of  dishonour  to  the  drawer,  and 
that  the  plaintiff  was  entitled  as  damages  to  the  value  of 
the  bill  at  the  time  of  the  convjrsion,  which,  prima  facie, 
was  the  amount  of  the  biU.   McDonld  v.  Everitt,  8  Kerr  669. 

tiSI^Ke  vocation  of  Arbitration  Bond— AivartL 

Where  arbitrators,  after  a  revocation,  make  an  award 
which  is  otherwise  unimpeacheJ,  the  amount  awarded  is 
a  proper  measure  of  damages  in  an  action  on  the  arbitra- 
tion bond.     Hatheway  v.  Cliff,  2  All.  267. 

94 — ^mesne  Profits— Costs. 

As  a  general  rule,  the  plaintiff,  after  judgment  against 
casual  ejector,  is  entitled  to  recover  the  costs  thereof  as 
part  of  the  damages  in  an  action  for  mesne  profits.  {See 
11.  7.)     Doe  V.  Dohson,  2  AU.  446. 

35— Counsel  Fees. 

The  plaintiff  in  replevin  cannot  recover  as  part  of  his 
damages,  an  amount  paid  to  counsel  on  the  execution  of  a 
writ  de  proprietate  probanda  issued  on  a  claim  to  the  pro- 
perty put  in  by  the  defendant.    Davis  v.  Ciishing,  5  All.  383. 

Neither  can  he  recover  a  sum  paid  for  boomage  while 
the  timber  was  in  charge  of  a  Boom  Company  where  it  was 
placed  for  survey  and  safe  keeping.    Ibid. 

jie Substantial  damages    may    be    recovered   in 

replevin,  though  no  special  damage  is  alleged  in  the  de- 
claration. (Per  N.  Parker,  J.,  special  damage  should  be 
alleged.)    Firth  v.  Fitzgerald,  Hil.  T.,  1866. 
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9T— Tort--Actnal  Damage  -Jury  not  Umited  to. 

In  actions  of  tort,  the  jury  are  not  limited  to  the  actual 
damage  sustained  by  the  plaintiff;  therefore,  where  the 
actual  damage  was  only  $2,  and  the  jury  gave  a  verdict  for 
$40,  it  was  held  not  excessive.    Rose  v.  Belyea^  1  Han.  109. 

99— BUI  oi  Exchange— Damage*. 

Semble,  That  the  acceptor  of  a  protested  bill  of  exchange 
drawn  in  this  Province,  and  accepted  payable  in  England, 
is  not  liable  to  10  per  cent,  damages  under  1  Bev.  Stat. 
cap.  116,  in  an  action  brought  here.  Morrison  v.  Spurr, 
AU.  288. 

99— Teador— Sum    Agreed    to    be    Paid  for  Land  by 
Vendee. 

In  an  action  by  a  veurlor,  for  breach  of  an  agreement 
to  purchase  land,  the  plaintiff  caanot  recover  as  part  of  his 
damages  the  sum  which  the  defeadant  had  agreed  to  pay 
for  the  land.     Pugsley  v.  GiUespiey  1  Pug.  196. 

80 — Subsequent  Neglect— Damage  to  Land. 

A  stream  diverted  into  a  new  channel  by  the  Commis- 
sioners of  the  European  and  North  American  Railway, 
under  19  Vic.  cap.  17,  became  obstructed  in  consequence 
of  the  new  channel  filling  up  and  overflowing  plaintiff's 
land.  Held,  1st.  That  the  Commissioners  were  bound  to 
keep  the  channel  open,  and  were  liable  to  an  action  for  the 
damage  to  the  plaintiff's  land.  2nd.  That  the  fact  of  the 
plaintiff  having  been  paid  by  the  Commissioners,  land 
damages  for  the  diversion  of  the  stream,  was  no  bar  to  his 
recovering  damages  for  their  subsequent  neglect  to  keep 
the  channel  open.  McLeod  v.  Commissioners  of  E.  and  N. 
A.  Railway,  1  Han.  674. 

31— Exemplary  Damages  —  VFIUIil  Act  —  iJlTronglul  In 
tent. 

In  an  action  on  the  case  for  pulling  down  a  house,  and 
thereby  preventing  a  Sheriff  from  executing  a  writ  of  resti- 
tution awarded  under  1  Eev.  Stat.  cap.  126,  the  jury  may 
give  exemplary  damages  if  the  defendant  has  acted  wil- 
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fully,  and  with   a  determination  to  prevent  the  process  of 
the  law  from  being  executed.     See  Emblen  y.  Myers^  6  H. 
d  N.  54.  (AUenach  v.  De%hruay,  East.  T.  1865. 

83— Special  Damai^e— Necessity  of  Statement  In  I^e- 
claraflon. 

In  replevin  for  iron,  the  plaintiff  cannot  recover  for  loss 
sustained  by  not  being  able  to  get  the  iron  at  a  certain 
time,  for  the  purpose  of  manufacturing  it,  unless  such 
special  damage  is  alleged  in  the  declaration,  DomvUle  v. 
Keevan,  East.  T.  1871. 

88 — Carrier— Loss  of  Kkug^^tkge. 

The  plaintiff,  being  a  passenger  on  the  defendant's  rail- 
way, gave  his  baggage  in  charge  of  their  servants.  The 
baggage  having  been  lost,  the  plaintiff  sued  for  the  value 
of  the  articles,  and  damage  sustained  in  consequence  of  such 
Ions,  both  in  expense  incurred  thereby  and  loss  of  time. 
Held,  That  the  damage  must  be  confined  to  reasonable  ex* 
penses  of  searching  for  the  baggage,  such  as  telegraphing, 
cab  hire  in  going  to  the  defendant's  office,  &c.  Morrison 
V.  E.  dt  N.  A.  Ry.  Co.,  2  Pug.  295. 

Action  agfalnst  carrier  for  loss  of  g'oods — Damage  con* 
lined  to  proof  of  value  ot  goods  actnally  proved 
to  liave  been  contained  in  tlie  case  of  goods  lost* 

See  Evidence  XI.  45.     Smith  v.  iMnt. 
84— Costs  of  previous  action. 

Where  costs  are  incurred  in  an  action  which  plaintiff 
was  not  justified  in  bringing,  and  the  payment  of  which 
was  not  the  necessary  result  of  the  defendant's  breach  of 
contract,  they  cannot  be  recovered.  Deveber  v.  Roop,  3 
Pug,  295. 

Damages  which  might  have  been  recovered  In  pre- 
vious action—Remoteness  of  damages* 

See  Infra  III.  2. 

85  — Slander— Damages  natural  conseguenc-  Alle* 
gation* 

To  maintain  an  action  of  slander  of  title,  the  words 
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miist  be  followed  as  a  natural  and  legal  consequence  by  a 
pecuniary  damage  to  the  plaintifif,  which  must  be  specially 
alleged  and  proved ;  there  must  also  be  an  express  allega* 
tion  of  some  particular  damage;  resulting  to  plaintiff  from 
such  slander.     Gordon  v.  McGibbon^  8  Pug,  49. 

86~Safe  keepluir  of  property— SherilT^s   expenses— 
Replevin. 

Expenses  paid  to  the  Sheriff  in  connection  with  the  safe 
keeping  of  property  replevied,  are  recoverable  as  d  ^m* 
ages.     McOowan  v.  Balls,  2  Pug.  90. 

Two  takings  of  property. 

In  replevin,  where  the  plaintiff  complains  only  of  the 
last  taking,  he  cannot  recover  as  he  might  in  trespass,  for 
damages  consequent  on  a  first  taking,  even  when  the  first 
was  illegal,  or  the  defendant's  subsequent  conduct  was 
such  as  would  make  him  a  trespasser  ab  initio.    Ibid. 

8T— Breach  of  agreement— Extra  costs  of  hands  and 
sliiiled  labour. 

In  an  action  brought  by  plaintiff  against  defendant  for 
breach  of  agreement,  not  to  go  into  business  for  a  certain 
time,  by  reason  of  which  breach,  plaintiff  claimed  he  had 
been  compeUed  to  pay  a  higher  rate  of  wages,  and  also  that 
a  number  of  his  workmen  had  gone  to  the  defendant,  it 
was  Held,  That  the  plaintiff  was  entitled  to  recover  rea- 
sonable damages  for  extra  cost  of  hands  and  loss  by  skilled 
labour  leaving  plaintiff  and  going  to  defendant,  and  that 
$469  were  not  excessive  damages.  Whittaker  v.  Welsh,  2 
Pug.  486. 

88— Illegal  distress-^Seiling  goods  under. 

In  trespass  for  seizing  and  selling  goods  under  an  ille- 
gal distress,  the  plaintiff  may  recover  not  only  the  value 
of  the  goods  distrained  and  sold,  but  also  damages  for 
being  deprived  of  the  use  of  them,  if  thereby  he  is  thrown 
out  of  employment,  and  in  estimating  the  damages,  the 
jury  have  a  right  to  take  into  consideration  the  circum- 
stances in  which  the  plaintiff  was  placed,  and  the  diffi- 
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culty  of  obtaining  employment  in  his  trade  without  tools, 
taken  on  illegal  distress.    RuUey  v.  McMinn,  2  Ptig.  870. 

39— Obstmcttiiff  plaintUTs  liytaU. 

In  an  action  for  obstructing  the  plaintiff's  lights,  a  fair 
measure  of  damages  of  (he  cost  of  making  such  alterations 
in  the  plaintiff's  house  as  will  be  necessary  to  obtain  the 
same  quantity  of  light  and  air  as  he  had  enjoyed  before 
the  obstruction.    King  v.  Pugsley,  2  P,  dt  B.  808. 

Xiand  damai^es—fSubsegneiit  damai^e. 

See  Assessment  1. 10,  11. 

ISplittiniT  np  claim  tor. 

A  party  cannot  split  up  his  claim  for  damages  aud  pro- 
ceed for  a  part  of  the  trespass  at  one  time,  and  part  at 
another.     See  Trespass  III.  6. 

Reducing  damages  by  claim  of  general  average- 
See  Shipping  Law  17.    Burpee  v.  CarvilL 

II. 
Etidbnoe. 
I— In  rednciion— niitigaaon. 

In  an  action  for  breach  of  a  written  contract,  whereby 
defendant,  in  consideration  of  dG500  paid  to  him  by  the 
plaintiffs,  agreed  to  convey  to  plaintiff  a  mill  at  P.,  as  soon 
as  he  obtained  a  grant  thereof.  Heldy  (Gliipman,  C.  J., 
dissentiente^)  That  defendant  could  not  shew  in  reduction 
of  damages  that  at  the  time  the  agreement  was  entered 
into,  he  had  delivered  a  quantity  of  logs  to  the  plaintiffs  as 
a  part  of  the  consideration  for  the  bargain.  Smith  v.  MiU 
lidge,  2  Kerr  408. 

3->-l¥arranty—  Price— Unsoundness. 

In  an  action  for  the  price  of  fish,  warranted  sound,  the 
defendant  may  give  the  unsoundness  of  the  fish  in  evidence 
in  mitigation  of  damages,  and  is  not  obliged  to  resort  to 
an  action  on  the  warranty.  Smith  v.  Dwnliam,  2  Kerr  630. 
8— Slander— Character  of  plaintiH; 

In  an  action  of  slander  for  charging  the  plaintiff  with 
stealing,  evidence  of  the  general  bad  character  of  the  plain- 
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tiff  is  not  admisBible  in  mitigation  6f  damages.     WiUiston 
V.  Smith,  8  Kerr  448. 

4— PlaintiflPs  nei^lii^ence— nestmction  of  third  per* 
0oii^s  property  by— For  urtaicta  defendant  liable. 

In  an  action  for  work  and  labour  in  unloading  a  ship, 
the  defendant  cannot  give  evidence  in  redaction  of  the  con- 
tract price,  of  the  value  of  property  in  the  ship  belonging 
to  a  third  person,  which  was  destroyed  by  the  plaintiff's 
negligence  in  discharging  the  cargo,  and  for  which  the  de- 
fendant would  be  liable  to  the  owner  of  the  property. 
Wilson  V.  JarviSf  8  Kerr  671. 

5~8peciai  damai^e—Alleffation^-Admissibility* 

Evidence  of  special  damage  in  not  being  able  to  fulfil 
a  contract  for  the  delivery  of  logs,  is  not  admissible  under 
an  allegation  in  the  declaration  that  the  plaintiff  was  pre- 
vented by  the  act  of  the  defendant  from  getting  the  logs  to 
market,  and  thereby  lost  the  freight  and  sale  thereof.  Rowe 
V.  Titus,  lAU.  826. 

6— expense  of  attendini^  before  Staerifl^s  Jnry. 

In  trespass  for  taking  goods,  the  expense  of  attending 
before  a  jury  called  by  the  sheriff  to  inquire  into  the  right* 
of  property,  is  not  evidence  under  an  allegation  of  special 
damage  by  reason  of  loss  of  time,  etc.,  in  regaining  the 
possession ;  and  Qtuere,  Whether  it  would  be  evidence  in 
any  case.  {See  2  Han.  Mercer  v.  Cosman,)  Wilsons. 
Ellis,  Ber.  824. 

Y— Mesne  profits— Taxed  costs  —  Payment   mnst  be 
staeunn 

Where  the  declaration,  in  an  action  for  mesne  profits 
alleged  that  the  plaintiff  was  obliged  to,  and  did  neces- 
sarily lay  out  and  expend  a  large  sum  of  money  in  recover- 
ing the  possession  of  the  land,  he  cannot  recover,  as  part 
of  the  damagep,  the  costs  of  the  judgment  by  default  in  the 
ejectment,  on  the  mere  production  of  the  taxed  bill  of  costs^ 
without  proof  of  payment.    Doe  v.  CahiU,  2  AU,  650. 

8— Bail  bond— Assignee  of— Evidence. 

In  an  action  by  the  assignee  of  a  bail  bond,  when  the 
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only  plea  is  non  est  factum,  the  plaintiff  need  not  give  any 
evidence  of  the  original  cause  of  action ;  but  on  proof  oi 
the  execution  of  the  bond,  be  is  entitled  to  a  verdict  with 
nominal  damages,  and  if  the  execution  issues  for  more 
than  the  debt  due  and  costs,  the  defendant  may  be  relieved 
by  application  to  the  Court.  See  1. 14.  (See  Bond — 
Limit  Bond.)     Scribner  v.  Gibbon,  4  All.  182. 

H-^Admifision— Action  ai^alnst  sherlil. 

Qiuere,  Whether  in  an  action  against  the  sheriff  for  an 
oscape,  evidence  of  the  admission  of  the  judgment  debtor 
of  his  ability  to  pay  the  debt  was  properly  rejected.  See 
Kelly  v.  Jones,  3  AU.  468. 

10— Noisance^Erection  of  steam  mill. 

The  evidence  of  persons  living  in  other  adjoining 
premises  as  to  the  injurious  effect  of  the  steam  mill  upon 
them  is  admissible,  in  order  to  shew  by  necessary  infer- 
ence the  damage  done  to  the  plaintiff  by  the  erection.  No 
other  damage  need  be  shewn  than  the  abridgment  of  the 
plaintiff's  enjoyment  in  the  occupation  of  his  premises. 
Barlow  v.  Kinnear,  2  Kerr  94. 

II— Notice  of  action— Statement. 

Where  special  damage  is  claimed  in  consequence  of  an 
unlawful  imprisonment  by  a  Justice  of  the  Peace,  e.  g.,  the 
oost  of  obtaining  the  plaintiff's  discbarge  from  prison,  it 
should  be  stated  in  the  hotice  of  action,  otherwise  evidence 
cannot  be  given  of  it.    SewaU  v.  OUve,  4  All.  394. 

Itt—AfUdavit— Legal  proof  of  debt. 

In  assessing  damages  under  the  Act  after  judgment  by 
default,  the  plaintiff  must  establish  the  amount  of  his  debt 
or  damages  by  legal  proof.  Where  the  only  evidence  of  the 
debt  was  an  account  shewing  several  sums  of  money  due 
from  the  defendant  to  the  plaintiff  on  various  transactions 
with  an  affidavit  of  the  plaintiff  that  the  ''  account  was 
just  and  true,"  it  was  held  insufficient,  and  the  judgment 
was  set  aside.     Mitchell  y.  Lawilier,  1  Pwg.  79. 
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III. 

Pleading. 
1— Statute  of  limitations— litmitini^  recovery. 

In  an  action  on  the  case  for  overflowing  plaintifTs  land 
by  a  dam,  erected  more  than  six  years  before  bringing  the 
action — Held,  That  the  effect  of  the  plea  of  the  Statute  of 
Limitations  was  not  to  bar  the  action,  bnt  to  limit  the  re- 
covery of  damages  to  six  years.  Cannera  v.  McLaggan,  % 
KerrUe. 

9— Detention  of  Inmber— Snbseqnent  replevy  by  plain- 
tiir— Damages  too  remote* 

In  an  action  for  wrongfully  detaining  the  plaintiff's  tim- 
ber, in  which  the  declaration  stated  that,  by  reason  of  the 
detention,  the  plaintiff  was  prevented  from  manufacturing 
the  lumber,  and  lost  the  sale  of  it,  and  his  8MW-mill  was 
kept  idle ;  it  is  no  answer  to  the  plaintiff  *s  claim  for  dam« 
ages  that  after  the  alleged  detention  the  defendants  had 
placed  the  lumber  in  the  hands  of  T.,  from  whom  the 
plaintiff  replevied  it ;  the  damages  claimed  in  this  action 
being  anterior  to  the  time  when  the  lumber  was  placed  in 
T.'s  hands.  But  the  plaintiff  is  not  entitled  to  damages 
for  any  depreciation  in  the  value  of  the  lumber  subsequent 
to  the  delivery  to  T.,  as  such  damages  might  have  been  re- 
covered in  the  action  against  him  ;  nor  to  damages  for  the 
loss  of  the  use  of  the  mill,  they  being  too  remote  and  not  a 
necessary  consequence  of  the  detention  of  the  lumber. 
That  P.  having  put  in  a  claim  of  property  when  the  lumber 
was  replevied  from  J.,  and  that  claim  having  been  found 
against  him  on  a  writ  de.  prop,  prob.,  and  afterwards  on  a 
plea  of  property  in  the  action  of  replevin,  could  not  set  up 
property  in  the  lumber  in  this  action.  Qodard  v.  Fred. 
Boom  Co.,  6  All.  448. 

IV, 

Default. 
See  Practice  V.  VI. 
Where  damages  had  been  assessed  on  an  account  by  a  Judge 
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at  Chambers,  but  the  affidavit  on  which  it  was  made  did 
not  support  all  the  items  of  the  account,  the  Court  reduced 
the  damages  to  the  amount  warranted  by  the  affidavit. 
Scoullai  V.  Wehh,  1  Kerr  520. 

See  Judgment  by  Default. — Offer  to  suffer  judgment. 

V- 

Setting  Aside  Assessment  of  Damages. 
'It  is  no  ground  for  setting  aside  the  assessment 


on  a  writ  of  inquiry  executed  at  the  Assizes,  that  the  Sheriff 
has  not  returned  any  panel  on  the  writ,  and  the  damages 
have  been  assessed  by  the  jury  summoned  to  try  the  issues 
at  the  Assizes.     Wheeeler  v.  Qoss^  1  Kerr  580. 

3 Where,  on  a  writ  of  inquiry  before  a  Sheriff's 

jury  to  assess  damages  for  the  wrongful  detention  of 
liquor  from  September,  ISST,  till  May  following,  the  plaintiff 
gave  evidence  of  transactions  respecting  the  liquor  prior  to 
September,  and  also  the  expense  of  warehousing,  insurance, 
and  legal  expenses,  and  no  rule  was  laid  down  by  the 
Sheriff  for  the  guidance  of  the  jury  as  to  the  measure  of 
damages,  the  Court  set  aside  the  assessment,  being  unable 
to  ascertain  by  the  evidence  how  the  jury  arrived  at  the 
amount.    Kinnear  v.  Robinson  2  Han.  78. 

VI. 

Excessive. 
See  Supra  I.  27. 

New  Trial  II.  84,  m.  18,  14, 16,  17, 18. 

Malicious  Arrest,  etc.  7. 

Action  of  Tort. 

In  actions  of  tort,  the  mere  fact  of  the  damages  being 
high,  and  more  than  the  Court  would  have  given,  is  not  a 
sufficient  ground  for  disturbing  the  verdict.  Brewing  v. 
BerrymaUy  2  Piig.  515. 

vn. 

MiSOELIiANBOUB. 

Oood  and  Bad  Connts—Gvidence  on  Trial  AgipUcable 
to  €U»od  Counts,  no  Inference  tbat  Damages  w^ere 
Given  on  Bad  Connts. 

See  Amendment  III.  6. 
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Assmnpsit— Breach  of  Agreement— Won-Stt«pensloii  ot 
Action— Uquidated  namase. 

See  Assumpsit  I.  1. 

Damag^es  too  Remote* 

See  Gonvenant  10. 

Breach  of  Covenant,  and  damage  arising  in  lifetime 
of  Testator,  Action  should  he  hronght  in  name 
ofExecntor. 

See  Cunningham  v.  Scoullar^  4  AU.  886. 

Conflicting  Evidence— Damages  iargt?— Verdict  not 
disturhed. 

See  New  Trial  III.  17. 

Highway— Jury  Assessing,  on  view  of  land  where  no 
witnesses  produced. 

See  Ex  parte  Hebert,  S  AU.  108. 
See  Highways  20. 

Jury  not  confined  to  value  of  land  merely. 

See  Highways  26. 
Mandamus,  requiring  appraisers  to  assess  damages. 

See  Mandamus  6. 
Private  road--Presence  of  Justices. 

See  Assessment  III.  5. 

Apportionntent  of  damages —Trespass  on  two  dis- 
tinct lots  of  land. 

See  Trespass  IV.  6. 
BTominal  damages— Question  fairly  left  to  jury. 

See  New  Trial  III.  18  a. 
IVote  payahle  in  specific  articles. 

Quare  Whether  plaintiff  can  declare  for  special  dam- 
age for  not  delivering  articles.      See  Bills  and  Notes  I.  13. 

r 

Uqnidated    damages--€ialm     for,   provable     under 
Bankruptcy. 

See  Bankruptcy. 
2 
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IVrit  of  Ii^ar}  — Assessini^  damai^es  on  second  i¥rit 
held  reirnlar  where  Jury  save  no  verdict^  and 
H'ere  dismiiised. 

See  Ward  v.  Dow,  Ber.  21. 
Assessment  hy  Jury— liimit  Bond. 

See  Venire — Assessment — Practice — Judgment  by  De- 
fault— Contract — Replevin. 

Interest— I'nliQuidated  damages— Judgment  delayed 

In  an  action  on  the  case  for  unliquidated  damages,  the 
jury  included  interest  in  the  verdict.  Held,  on  an  appli- 
cation for  allowance  of  interest  from  time  of  verdict  to 
judgment,  That  interest  was  improperly  included,  and  the 
application  was  refused.    Burpee  v.  Carvill,  8  Pug.  286. 

Replevin— Damages  recoTerahle  in  action. 

See  Replevin. 

Jury  not  bound  to  give  dama'ges  under  I  ReT.  Stat* 
cap.  136,  see.  16. 

See  Replevin  25. 

Breach  of  contract  for  delivery  of  logs— measure  of 
damages- 
Sec  Contract  26.     West  v.  Rutledge. 

Traversing  allegations  of  special  damage  — IVhen 
cannot  he  done. 

See  Bond  C.     Wheeler  v.  Stewart, 

Defendant  claiming  to  reduce  damages  hy  claim  for 
general  average. 

See  Shipping  Law  17.    Burpee  v.  CarviU. 

Reducing  verdict— Party  has  no  right  to  fix  damages 
himself^  but  should  apply  to  Court  to  ascertain 
amount. 

See  Practice  VI.  52.    Steeves  v.  Wilson. 
Insurance— Partial  loss— IVant  of  evidence  as  to  loss 

See  Insurance.     Wood  v.  Slymest. 
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iHtrasion 

Qriare,  Whether  damages  can  be  recovered  in  an  infor- 
mation for  intrusion  unless  they  are  alleged  in  the  infor- 
mation.   Reg.  y.  Taylor,  5  AU.  242. 

School  teacher— Disniifisal  of  If  gvMtj  of  misconduct^ 
hut  not  legally  dismissed  hy  the  trustees. 

Semble,  That  he  could  only  recover  nominal  damages. 
See  Connor  v.  Wiggins,  5  AIL  185. 

Uriieu  necessary  to  state  dama§[e  virith  particularity 
—Evidence  confined  to  damage  stated. 

See  Evidence  III.  28.    MvUis  v.  Rose. 

Refusal  to  deliver  goods  —  Principal  and  agent  — 
Adoption  of  acts  of  agent— I^iahility  of  princi-> 
pal  for  all  of  goods  ordered* 

See  Principal  and  Agent  20.     Ijocy  v.  Donavan. 
Charter  party— Delay  in  loading  vessel. 

See  Shipping  Law  18.     Schojield  v.  Oibson. 

DEBT. 

l—Action— Shei  iff. 

Action  of  debt  will  not  lie  by  a  sheriff  on  a  limit  bond^ 
when  he  had  received  the  prisoner  into  close  custody  after 
taking  the  bond.    See  CampbeU  v.  Henan  Ber.  78. 

Action  of  debt  against  a  sheriff  for  an  escape  cannot  be 
maintained  in  this  Province  under  the  Statute  1  Bich.  II. 
cap.  12,  which  is  not  applicable  to  this  Province.  Wilson 
V.  Jones,  1  AU.  658. 

3— Legacy— Termination  of  trust- Action  hy  legatee. 

See  Action  at  Law  IX.  16. 
3— I^egatee. 

A  legatee  may  maintain  an  action  of  debt  against  an 
executor  for  a  certain  legacy  given  by  his  testator.  Ibid. 
4— Bequest— Defence— Property  unsold. 

A  bequest  by  a  debtor  to  his  creditor  of  a  legacy  to  the 
amount  of  the  debt,  payable  out  of  the  proceeds  of  certain 
property  which  remains  unsold,  is  no  defence  to  an  action 
by  the  creditor  for  his  debt.  See  Bishop  v.  Robinson^  1 
San.  68. 
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DEBTOR. 

See  Insolvent  Debtor. 

Discharge   ot—  At  suit  of  executor  —  Persons    bene- 
ficially interested  agreeing  to  release 

See  Disohaxge. 

Discharge  of  defendant  by  one  of  several  plaintiffs. 

See  Discbarge. 

By  consent  of  plaintiff—Remedy  on  Judgment 

See  Discbarge. 

Reftasal  to  discharge— Bqnitable  satisfaction. 

See  Action  at  Law  IX.  1. 

DECM  LOAD. 

I^oss  by  Jettison— Contrlbntion—Uability  of  master  of 
ship  for  loss. 

5€e*Shipping  Law. 

DECEIT. 

See  Warranty. 

DECLARAVIOIW. 

See  Pleading. 
Practice. 

DECREE. 

See  Supreme  Court  in  Equity. 

DEDICATION. 

I— Of  highway— Presnmption. 

Dedication  of  a  road  to  tbe  public  may  be  presumed 
from  long  user  and  tbe  expenditure  of  statute  labour  on 
tbe  road,  and  a  party  may  be  convicted  under  tbe  Act  5 
Wm.  lY.  cap.  2,  sec.  16,  for  encroacbing  on  sucb  a  road  as 
well  as  upon  bigbways  duly  laid  out  under  tbe  Act.  Reg. 
V.  Buchanan,  8  Kerr  674. 

3 A  public  bigbway  may  be  establisbed  in  tbis 

country  by  dedication  and  user.    See  Higbways  16. 

By  Crovirn— Presumptive  evidence 

See  Higbways  80. 
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DEED. 

I.  Deed. 

II.  Voluntary  Conveyance. 
III.  Tbust  Deed. 
lY.  GoBfPosmoN  Deed. 

y.  Miscellaneous. 

I. 

Deed. 
1— Resistry—Belation. 

A  deed,  when  registered  tinder  the  Act  of  Assembly  2& 
Geo.  III.  cap.  8,  conveys  the  estate  by  relation  from  the 
time  of  the  delivery  of  the  deed,  when  there  is  no  meine 
incumbrance  which  has  obtained  a  priority.  Doe  dem. 
Bridges  v.  Quint,  East.  T.,  1828. 

9— Adverse  possessloH— Reifistry  Hot  giving  possesK 
sion* 

A  deed  registered  under  the  Act  26  Geo.  III.  cap.  3, 
will  not  enure  to  give  possession  to  the  grantee,  so  as  to 
enable  him  to  maintain  trespass  against  a  person  in  the 
actual  adverse  possession  of  the  land,  and  who  took  pos- 
session subsequent  to  the  registry  of  the  deed  and  the  entry 
of  the  plaintiff  under  it,  and  continued  such  possession  for 
several  years  before  the  alleged  trespass.  Dunham  v.  King, 
Tnn.  T.  1881. 

8— W^ords  *^  remise,  release  and  quit  claim**— Execn* 
tion,  acknowledgment  and  registry— Oood  deed* 

A  deed,  whereby  the  grantor,  for  valuable  consideration, 
did  *'  remise,  release  and  quit  claim"  to  the  grantee,  his 
heirs  and  assigns,  all  his  right,  title  and  interest  in  cer- 
tain described  lands,  having  been  duly  executed,  acknow- 
ledged and  registered,  pursuant  to  the  Act  26  Geo.  III.  cap. 
8,  is  a  good  conveyance  of  land,  within  the  meaning  of  the 
10th  section  of  the  Act.  Doe  dem.  Wilt  v.  Jafdine,  Bert. 
142. 

4— Statute  of  Uses  and  Enrolments  in  force* 

The  Statute  of  Uses,  27  Hen.  VUI.  cap.  10,   and  the 
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Statute  of  Enrolments,  27  Hen.  VlII.  cap.  16,  extend  to, 
and  are  in  force  in  this  Province  ;  therefore,  a  deed  of  bar- 
gain  and  sale,  not  enrolled  according  to  the  provisions  of 
the  latter  Statute,  nor  registered  according  to  the  Frovin- 
<2ial  Act  26  Geo.  III.  cap.  8,  does  not  pass  any  estate  to  the 
bargainee.    Doe  dem,  Hanington  v.  McFadden^  Bert.  158 

^— W^ords,  privilei^efi  and  appurtenances,  etc.— Rigtat 
to  use  stream* 

A  deed  by  which  a  grantor  conveys  a  certain  piece  of 
land,  *'  together  with  the  saw-mill  thereon,  with  all  and 
singular  the  privileges  and  appurtenances  belonging  there- 
to ;  together  with  the  mill-pond,  mill-dam,  and  any  other 
privilege  connected  with,  or  belonging  to  the  said  prem- 
ises,** does  not  convey  a  right  to  use  a  stream  flowing 
through  the  grantor's  land,  for  the  purpose  of  taking  logs 
to  and  from  the  mill,  though  the  grantor  had  used  the 
stream  for  that  purpose  previous  to  the  deed.  Rogen  v. 
Peck,  Bert.  818. 

^—Grantor  disseised— No  estate  passini^. 

If,  at  the  time  of  the  execution  of  a  conveyance  of  land, 
the  grantor  is  actually  disseised,  no  estate  passes  to  the 
grantee.     Doe  dem.  Thomson  v.  BameSy  Bert  426. 

7— n^^ed  destroyed— evidence— Feoffinent. 

Where  the  only  evidence  of  the  contents  of  a  deed  des- 
troyed many  years  ago,  and  under  which  the  plaintiff  claim- 
ed title,  was  that  of  witnesses  who  had  read  it,  and  heard 
it  read ;  and  who  stated  that  it  was  a  deed  of  the  land  in 
dispute,  from  A.  P.,  the  grantee,  to  his  daughter,  B.  E., 
(one  of  the  lessors  of  the  plaintiflf,)  of  the  land  where  she 
lived,  either  sixty  or  eighty  rods ;  that  the  names  of  A.  P. 
and  his  wife  were  signed  to  it ;  that  it  bore  date  some 
time  in  the  last  century,  and  was  to  B.  E.,  her  heirs  and 
assigns  forever.  Held,  That  sufficient  did  not  appear  to 
enable  the  Judge  to  direct  the  jury  that  it  was  a  deed  of 
feoffment,  or  to  determine  its  legal  operation.  Doe  d^m. 
Edgett  v.  Stiles,  1  Keir  888. 
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^—ExecotioH— Proof  Sf» 

The  execation  of  a  deed  of  conveyance  is  not  proved  by 
the  magistrate's  certificate  of  acknowledgment  indorsed, 
•without  the  certificate  of  registry.  Joplin  v.  Johnson,  2 
Kerr  541. 

9— Identity  of  lot. 

Where  the  description  in  a  dei  d  designated  the  lot  by 
number,  and  referred  to  an  inventory,  which  was  not  pro- 
duced— Heldf  That  there  being  sufficient  evidence  from  the 
other  part  of  the  description  of  the  identity  of  the  lot  to  go 
to  the  jury,  the  deed  was  sufficient.  McEachern  v.  Per- 
guson,  8  Kerr  242. 

10— No  memorandoiii  of  acknovirledtfinent. 

Where  a  certified  copy  of  a  deed  tendered  in  evidence 
under  the  Act  7  Wm.  lY.  cap.  15,  contained  no  memoran- 
dum by  the  Justice  of  the  acknowledgment  of  the  due  exe- 
cution of  the  deed,  according  to  the  Act  26  Geo.  III.  cap. 
3.  Heldf  That  the  deed  was  not  duly  registered.  Doe 
dem.  Lyons  v.  Slavin,  3  Kerr  268. 

11— Valoable  consideration— Ineqiiallty  of  value. 

In  order  to  constitute  a  valuable  consideration  to  sup- 
port a  conveyance,  it  is  not  necessary  that  the  money 
paid  should  be  of  equal  value  with  the  property  conveyed, 
provided  the  transaction  is  bona  fide.  Payson  v.  Good,  3 
Kerr  272. 

19— Aci(nowledi^nient— Proof  of  person  takini^,  bein|K[ 
a  Justice  of  tiie  Peace. 

Where  the  memorandum  of  acknowledgment,  endorsed 
on  a  registered  deed,  was  subscribed,  *'  Josephus  Moore,  J. 
Peace,"  but  did  not  state  in  the  body  of  it,  that  he  was  a 
Justice  of  the  Peace  for  the  county ;  he  was  allowed  to  be 
called  as  a  witness  to  prove  that  he  was  so.  Robinson  v. 
Wilson,  3  Kerr  801. 

18— Adcnonrled^emnt  before  Deputy  Mayor. 

A  deed  acknowledged  before  a  Deputy  Mayor  of  a 
borough  in  Great  Britain,  with  the  common  seal  of  the 
borough  affixed,  is  a  sufficient  acknowledgment  under  the 
Act  62  Geo.  III.  cap.  20.     Blair  v.  Armour,  3  Kerr  341. 
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14— Subftcrlbini:  mritness— Proof  by. 

A  power  of  attorney,  proved  by  the  oath  of  a  subsorib- 
mg  witness  before  a  competent  authority  in  Ireland,  is  suf- 
ficient under  the  Act  52  Geo.  III.  cap.  20 ;  it  need  not  h& 
acknowledged  by  the  person  executing  it.  Moloney  t.  Pwr^ 
don,  8  Kerr,  515. 

'  15— Certificate  of  proof— Signature— Judicial  notice- 

Where  the  certificate  of  proof  of  the  execution  of  a  deed 
was  subscribed  ''Oeo.  D.  Ludlow/'  without  any  description 
of  his  official  character,  either  in  the  certificate  or  annexed 
to  his  signature.  Held,  (Garter,  J.,  dissentiente,)  That  the 
Court  would  take  judicial  notice  that  a  person  named 
George  D.  Ludlow  was  Chief  Justice  of  the  Province  at  the 
time  the  deed  appeared  to  have  been  executed ;  and  that  it 
was  competent  for  the  Registrar  of  Deeds  to  recognize  the 
certificate  as  an  authentic  act  of  the  Chief  Justice.  Watson 
V.  Hay,  8  Kerr  559. 

16— Escrovir— Need  not  be  by  express  words. 

It  is  not  necessary  that  the  delivery  of  a  deed  as  an 
escrow  should  be  by  express  words,  though  it  is  in  form  an 
absolute  delivery  ;  yet,  if  from  the  circumstances  attending 
the  execution,  it  can  reasonably  be  inferred  that  the  deliv- 
ery was  only  conditional,  it  will  operate  as  an  escrow. 
Keator  v.  Scovil,  8  Ken-  647. 

IT— Foreclosure  —  Jflaster  in  Cliancery—  Evidence  of 
proceedtn§[s« 

The  deed  of  a  Master  in  Chancery,  purporting  to  be 
made  in  pursuance  of  a  decree  of  foreclosure,  duly  regis. 
tered,  is  evidence  that  all  the  proceedings  on  which  it  is 
founded  were  rightly  done,  without  producing  the  decree. 
Jarvis  v.  EdgeiU  1  Alien  66. 

18— Words  ^^  adjacent  and  a^ioining:/^ 

Seville,  That  there  is  no  distinction  between  the  words 
*' adjacent'' and  ''adjoining,*'  used  in  the  description  of 
the  property  in  a  deed.  Doe  dem.  Dunn  v.  Pitt,  1  Allen 
885. 
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19— W^itness  deceased^  Absence   of  other  — Proof  of 
deed. 

A  deed  appeared  to  have  been  executed  in  the  presence 
of  two  witnesses,  one  of  whom,  a  Justice  of  the  Peace^  au- 
thorized to  take  acknowledgment  of  deeds,  was  dead ;  na 
account  could  be  given  of  the  other  by  persons  who  had  the 
best  means  of  obtaining  knowledge  of  the  inhabitants  of  the 
place  where  the  deed  was  executed.  Held^  That  it  was 
properly  received  in  evidence  on  proof  of  the  handwriting 
of  deceased  witness.  Doe  dem.  Chvbh  v.  Hatheway^  2- 
AU.  69. 

90  —  Unregistered   con vejrance  —  Vendee    in  posses- 

sion. 

An  unregistered  conveyance  of  land  operates  as  a  re- 
lease, if  the  vendee  is  in  possession  at  the  time  ;  if  he  takes 
possession  immediately  after,  it  may  operate  as  a  feoff- 
ment, as  livery  of  seisin  may  be  presumed  after  a  long 
possession.     Doedem,  McKay  v.  Allen,  2  AIL  191. 

31— Casement— feSoii  not  passing. 

A.,  the  owner  of  a  saw-mill  to  which  a  piling  place  was 
attached,  conveyed  the  mill  with  ''  the  privileges  and  ap- 
purtenances*' thereto  belonging :  the  purchaser  ceased  to 
use  the  piling  place,  as  such,  and  built  upon  it.  Held, 
That  no  title  to  the  soil  of  the  piling  place  passed  by  the 
deed ;  but  only  an  easement  as  appurtenant  to  the  mill, 
which  ceased  when  the  purchaser  built  upon  the  land.  Doe 
dent.  Hil  v.  Todd,  2  All.  261. 

91  a— Soil  of  mill-pond— Easement. 

A  deed  of  a  piece  of  land  ''  together  with  the  mill  pri- 
vilege, saw-mill  and  erections  belonging  to  the  same ;  and 
also ''  all  the  pond  or  flowage  above  the  same  mill,'*  con- 
veys no  right  to  the  soil  of  the  mill-pond,  but  only  an  ease- 
ment to  dam  the  water  and  overflow  the  land  for  the  pur- 
pose of  the  mill  below.  Herbeson  v.  Cunningham,  1  Pug. 
285. 

99— Registry  before  proof— Inadmissibilityinevidence.. 

Where,  by  the  certificate  endorsed  on  a  deed,  it  ap» 
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peared  to  have  been  registered  before  it  was  proved,  it  is 
not  admissible  in  evidence  as  a  registered  deed  by  relation 
from  time  of  proof.    Doe  dem,  Blair  v.  Rideout  3  AU.  602. 

128— Tw^o  deeds  on  one   sheet— One  certificate  ot  re- 
irlstry^Registry  Book  evidence. 

Where  two  deeds  were  written  on  the  same  sheet  of  pa- 
per, and  registered  at  the  same  time,  but  only  one  certifi- 
Hsate  of  registry  and  one  number  were  endorsed,  it  may  be 
proved  by  the  Registry  Book  that  both  deeds  were  regis- 
tered.    Doe  dem.  v.  Kerr  v.  McCidleyy  8  AIL  194. 

Quare,  Whether  a  proper  certificate  of  registry  could 
not  be  endorsed  at  the  trial.     Ibid, 

94— Alildavit  endorsed  on  deed— Mot  evidence  of  deatii 
of  Intestate— Evidence  of  due  sale^  etc. 

The  affidavit  endorsed  on  a  deed  purporting  to  be  made 
by  an  administrator  under  license  from  the  Probate  Court, 
is  not  evidence  of  the  death,  or  of  the  granting  of  admin- 
istration ;  but  only  that  the  land  has  been  duly  advertised 
-and  sold.     Doe  dem.  Simpson  v.  Donovan,  4  All.  116. 

d«l— Condition— Estate  in  possession — Immediate  rii^iit 
of  entry. 

A  deed  of  land,  subject  to  a  condition  that  the  grantor 
should  receive  and  enjoy  all  the  profits  and  emoluments 
accruing  therefrom  during  his  life,  habendum^  to  the 
grantee,  his  heirs  and  assigns,  with  a  general  covenant  of 
warranty,  conveys  an  immediate  estate  in  possession,  and 
not  an  estate  in  remainder  after  the  death  of  the  grantor ; 
and  the  grantee's  right  of  entry  accrues  on  the  execution 
of  the  deed.     Doe  dem.  Baxter  v.  Baxter,  4  AIL  181. 


-Conveyance  from  grantor  to  liimself  and  otiiers. 

A  man  cannot  convey  land  to  himself ;  therefore  a  deed 
of  bargain  and  sale  from  B.  to  G,.  M.  and  himself,  and 
their  heirs  being  imperative  as  to  B.,  vests  the  whole 
•estate  in  G.  and  M.  as  joint  tenants,  and  an  action  of 
trespass  cannot  be  maintained  by  the  three  on  such  titl^. 
Cameron  v.  Steves.  4  AIL  141. 
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^Y— PreparatioH  of  conveyance— Vendor* 

It  is  the  duty  of  the  seller  of  land  to  prepare  the  con- 
yeyance ;  and  if  he  has  a  wife  who  would  have  a  right  of 
dower  in  the  land  in  case  she  survived  him,  she  should  be 
a  party  to  the  conveyance.     Siveeney  v.  Godard,  4  AU,  800^ 

98— Acknowledgment  in   Oreat  Britain— Seal  of  €or* 
poration. 

The  acknowledgment  of  a  deed  in  Great  Britain  was 
in  the  following  form  :  **  Be  it  remembered  that  on,  etc., 
before  me,  T.  G.,  Mayor  of  the  town  of  Southampton,  in 
England,  personally  appeared,  etc.  Given  under  my  hand 
and  seal  the  day  and  year  first  above  written,"  and  signed 
by  the  Mayor,  with  a  seal  affixed  having  the  words 
**  Southampton  Villa  "  inscribed  around  what  appeared  to 
be  the  Oity  arms.  Held,  That  it  imported  to  be  the  cor- 
porate seal  of  Southampton,  and  not  the  private  seal  of 
the  Mayor,  snd  therefore  the  acknowledgment  was  suffi- 
cient under  the  1  Eev.  Stat.  cap.  112.  De  Veber  v.  Britain^ 
4t  All.  880. 

99— DetM^ripUon— Whole  lot  passln§[. 

A  deed  of  conveyance  described  the  land,  as  a  piece  of 
land,  '^  being  lot  number  seven '  in  the  division  of  a  certain 
property,  and  running  from  Crooked  Greek,  etc.  Held^ 
That  the  whole  of  lot  No.  7  passed  by  the  deed,  though 
the  line  of  the  lot  did  not  run  from  Crooked  Creek.  Stiles 
V.  KieveTy  5  AU.  285. 

30— Description  In  part  inaccurate— EITecf. 

When  part  of  the  description  is  inaccurate,  effect  is  to 
be  given  to  the  description  first  in  order,  and  to  the  name ; 
and  a  cumulative  description,  if  it  fails  in  point  of  accu- 
racy, will  be  rejected.    Ibid. 

81— Barrister^s  Deed— Sale  -Immediate  execution. 

The  Equity  Act  (17  Vic.  cap.  18),  directs  that  on  sales 
by  a  Barrister,  he  shall  execute  a  conveyance  of  the  land 
^*  immediately  upon  such  sale.*'  Held^  That  this  meant 
without  any  improper  delay ;  and  that  three  weeks  after 
the  sale  was  not  an  unreasonable  time.  Doe  dem.  Jardine 
y.  Caigleyy  5  AU.  661. 
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S3— Consideration— Becomiiiff  bail* 

Becoming  bail  for  the  grantor,  is  a  sufficiently  valuable 
consideration  to  support  a  deed  against  a  prior  unregis- 
tered conveyance.  Crockford  v.  Equitable  Inmrance  Co.^  6- 
Att.  651. 

S8—Escrow^— Delivery  of  deed. 

To  make  the  delivery  of  a  deed  operate  as  an  escrow, 
it  must  be  delivered  to  a  stranger, — ^not  to  the  grantee. 
Haggarty  v.  O'Leary,  6  AU,  860. 

84— No  declaration  of  use -— Consideration  —  Money 
blanii. 

Under  the  Registry  Act  (1  Bev.  Stat.  cap.  112)  a  deed 
from  A.  to  B.,  expressed  to  be  **  for  and  in  consideration 

**  of   the  sum  of lawful  money  of   the  Province/*^ 

habendum  to  B.,  his  heirs  and  assigns,  but  without  any 
declaration  of  the  use,  is  a  sufficient  conveyance  of  the 
land  to  B. 

Sembley  That  it  sufficiently  appeared  that  the  considera- 
tion of  the  deed  was  money,  and  the  amount  of  considera- 
tion being  unimportant,  that  the  deed  might  operate  either 
as  a  deed  of  bargain  and  sale  or  as  a  feoffment.  Wortman 
V.  Ayl£8,  1  Han.  68. 

85— Lnnatic. 

The  deed  of  a  lunatic  is  not  absolutelv  void,  but  void* 
able,  and  can  only  be  avoided  by  the  grantor  or  his  repre* 
sentatives.     Doe  dent.  Hickman  v.  King,  1  Han,  SSO. 

86— Date— SherilTs  deed— Affidavit  diflferinff. 

The  date  mentioned  in  a  deed  is  not  conclusive,  and 
the  actual  date  of  the  execution  may  be  shewn.  Where  a 
sheriff's  bore  date  in  1841,  and  the  affidavit  of  the  due 
advertising  and  sale  was  made  in  1848 — Held,  That  evi- 
dence was  admissible  to  prove  that  the  deed  was  executed 
at  the  time  the  affidavit  was  sworn.  Doe  dem  ConneU,  v. 
DickersoUf  1  Han.  456. 

87— Siieriil*s  deed— Date  of  deed  and  affidavit— Exe- 
cuting at  same  time. 

The  affidavit  of  the  sheriff  under  the  Act  4  Wm.  IV,  cap. 
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"22,  of  the  duly  signing  and  selling  land  taken  in  execution, 
must  be  made  at  the  same  time  that  the  sherifiPs  deed  is 
executed,  and  in  the  absence  of  evidence  to  the  contrary, 
the  deed  must  be  presumed  to  have  been  executed  on  the 
day  it  bears  date.  Such  an  affidavit,  purporting  to  have 
been  sworn  on  the  2nd  February,  when  the  deed  bore  date 
on  the  2nd  January  previous,  is  insufficient,  there  being 
no  other  proof  of  the  time  of  the  execution  of  the  deed. 
Doe  dem.  Bustin  v.  DoneUy^  8  Kerr  66. 

38— Fraud— Uraiit  of  consideration— By  wliom  may  be 
set  up. 

Fraud  or  want  of  consideration  for  a  deed,  can  only  be 
set  up  by  the  grantor  or  those  claiming  under  him.  Hick- 
man V.  North  British  Insxtrance  Company y  2  Han.  285. 

39— Description— Rejection  of  part— Construction. 

D.  conveyed  to  his  daughter  a  piece  of  land  in  Saint 
John,  described  as  '^  a  lot  on  the  corner  of  St.  James  and 
Sydney  Streets,  now  in  the  occupation  of  P.  M.  and  wife, 
(the  defendants),  subject  to  any  charge  or  mortgage  now 
against  the  same."  At  the  time  of  making  this  convey- 
ance, D.,  the  grantor,  owned  parts  of  two  lots,  Nos.  1085 
and  1086,  adjoining  each  other,  and  purchased  at  different 
times.  No.  1086  was  situated  on  the  comer  of  St.  James 
and  Sydney  Streets,  and  was  occupied  by  the  grantor's 
daughter  and  her  husband,  P.  M. ;  and  was  also  subject 
to  a  mortgage  given  by  the  grantor.  No.  1085  was  situated 
altogether  on  St.  James  Street,  and  was  occupied  by 
tenants  of  D.,  who  received  the  rents — his  daughter  only 
having  the  use  of  a  wood-shed  and  out-house  thereon,  in 
common  with  the  other  tenants.  Held^  per  Bitchie,  C.  J., 
Allen  and  Wetmore,  J.  J.,  That  no  part  of  the  description 
in  the  deed  could  be  rejected ;  that  the  lot  No.  1086  exactly 
fitted  and  corresponded  with  the  description  in  the  deed, 
and  therefore  that  lot  only  passed  by  the  deed.  Per  Weldon 
and  Fisher,  J.  J.,  That  the  words  of  the  deed,  coupled 
with  the  surrounding  circumstances,  shewed  an  intention 
to  convey  both  lots  to  the  defendant.  Doe  dem  DotKighue 
V.  McGarrigle,  1  Pug.  254. 
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40— Defendant's  deed  under  sale  by  license  oi  Pro- 
bate Court— Objection  to  proceedings  in  Probate 
Court— Remedy  by  Appeal— Irregularity  of  pro- 
ceedings  cannot  be  objected  to  on  trial— Deed 
cannot  be  avoided  on  trial* 

The  lessors  of  the  plaintiff  claimed  as  devisees  under 
the  will  of  H.  P.;  the  defendant  claimed  under  a  deed 
from  H.  P.'s  executor,  under  a  license  from  the  Probate 
Court.  The  plaintiff  contended  that  the  license  was  void, 
because  H.  P.  had  left  sufficient  personal  property  to  pay 
his  debts,  and  that  the  executor  had  improperly  expended 
large  sums  in  costs  in  the  Probate  Court,  in  proceedings 
which  he  had  no  right  to  take ;  that  he  had  acted  fraudu- 
lently  towards  the  estate;  and  that  the  defendant,  who 
who  had  been  his  attorney  in  the  proceedings  in  the  Pro- 
bate Court,  was  cognizant  of  the  fraud  of  the  executor, 
and  had  no  right  to  purchase  from  him.  A  verdict  having 
been  found  for  the  plaintiff — Held,  on  motion  for  a  new 
trial,  That  though  a  large  amount  of  costs  appeared  to 
have  been  unnecessarily  incurred  in  the  Probate  Court, 
and  the  proceedings  there  were  irregular,  it  did  not  avoid 
the  defendant's  deed;  that  the  parties  interested  under 
the  will  should  have  appealed  from  the  decree  of  the  Pro- 
bate Court,  granting  license  to  sell  the  real  estate,  and 
could  not  object  to  the  regularity  of  the  proceedings  in 
this  action.     Doe  dem  Sullivan  v.  Currey,  1  Pug.  175. 

Fraudulent  Conveyance— Resulting  Trusts-Equitable 
Estate. 

See  Ejectment  II.  10. 

41— Deed  for  maintenance— Creditors— Coroner. 

P.  and  wife  made  a  conveyance  of  the  farm  on  which 
they  lived,  to  their  son,  the  plaintiff,  the  consideration 
being  that  the  plaintiff'  would  support  them  for  the  re- 
mainder of  their  lives.  At  the  time  of  the  execution  of 
this  deed  the  plaintiff  was  under  age.  A  few  days  after  the 
deed  was  given,  judgment  was  signed  against  P.  and  wife, 
for  the  costs  of  a  suit  which  they  had  previously  brought 
against  the  Sheriff  for  levying,  under  an  execution  against 
P.,  property  claimed  by  his  wife.    The  land  so  conveyed 
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having  been  seized  and  sold  under  an  excution  issued 
against  P.,  was  purchased  by  S.,  by  whose  license  the  de- 
fendant had  committed  the  acts  complained  of.  An  action? 
being  brought  by  the  plaintiff  against  the  defendant. 
Held,  That  the  learned  Judge  was  right  in  directing  the 
jury  that  the  deed  from  P.  and  wife  was  void  as  against 
their  creditors.  The  Homestead  Act,  81  Vic,  cap.  25, 
would  not  affect  the  case,  because  no  application  was  made 
by  P.  and  his  wife  to  the  Sherrifi  to  have  a  homestead  set 
off,  even  if  they  had  not  precluded  themselves  from  claim- 
ing the  exemption  by  executing  the  deed  to  plaintiff.  An 
execution  directed  to  the  ''Coroners"  of  a  County  may 
be  executed,  and  the  land  conveyed,  by  one.  Pourrier  v- 
Harding,  2  Pug.  120. 

43— Aeknou'ledgment— Certificate     of    Begistiy— Ex* 
trinsic  Evidence. 

A  certified  copy  of  deed  recorded  in  1885,  was  objected 
to  on  the  ground  that  the  acknowledgment,  being  taken. 

before  the  Mayor  of  Rt.  John,  was  insuj£cient,  but  the 
Court  held  that  the  Mayor,  being  virtute  officii  aJudgeof  the 
Common  Pleas,  had  power  to  take  acknowledgments ;  and 
also  that  it  was  not  necessary  it  should  appear  to  have  been 
taken  within  the  city  or  County  of  St.  John.  Held  also,, 
in  the  same  case,  that  the  certificate  of  the  Registrar  was 
sufiicient,  even  though  he  did  not  certify  that  he  was  the 
Registrar  of  the  County  in  which  the  land  lay,  or  that  the 
deed  was  registered  in  such  County,  and  that  it  could  be 
shown  by  extrinsic  evidence  that  he  was  the  Registrar  of 
the  County.    Doe  devi.  McKenzie  v.  Mosher,  2  Ptig.  855. 

43— Acknoivledynient  by  married  'Woman. 

A  certificate  of  an  acknowledgment  by  a  married  wo- 
man, stating  that  she  '^acknowledged  that  she  signed, 
sealed  and  delivered  the  deed  for  the  purposes  therein  men- 
tioned; and  being  examined  separate  and  apart  from  her 
husband,  said  that  she  did  the  same  of  her  own  free  will 
and  accord,"  is  not  sufficient  to  satisfy  the  requirements  of 
the  Act.    27  Geo.  III.,  cap.  9.    AUiamiY.  Smith,  1  P.  dB^ 


468  DEED. 


•A.  made  a  voluntary  conveyance  of  land  to  the 


plaintiff,  his  infant  son,  but  without  any  fraudulent  intent; 
fourteen  years  afterwards,  the  defendant  obtained  a  judg- 
ment against  A.,  under  which  the  land  previously  conveyed 
to  the  son  was  sold  by  the  sheriff,  and  purchased  by  the 
defendant  with  notice  of  the  prior  conveyance.  Held^ 
per  B.  Parker,  J.  and  Wilmot,  J.  (N.  Parker,  M.  B.,  dis- 
sentiente),  That  under  the  Act  of  Assembly  26  Geo.  III.,  cap. 
12,  sec.  5,  the  defendant  was  a  purchaser  for  valuable  con- 
sideration, in  the  same  situation  as  if  he  had  purchased 
from  A.,  and  therefore  that  the  deed  from  A.  to  his  son  was 
fraudulent  and  void  under  the  Statute  27  Eliz.  cap.  4. 
Held,  per  N.  Parker,  M.  B.,  1st.  That  at  the  time  of  the 
judgment  against  A.  he  had  no  interest  in  the  land  which 
could  be  sold  under  the  Act  26  Geo.  III.,  cap.  12,  and  there- 
fore the  sheriff's  deed  to  the  defendant  was  a  nullity.  2nd. 
That  a  purchaser  at  sheriff's  sale  was  not  such  a  purchaser 
as  was  contemplated  by  the  Statute  27  Eliz.  cap.  4.  Doe 
V.  McCulley,  8  AU.  194. 

A.,  without  any  fraudulent  intent,  made  a  volun- 


tary conveyance  of  land  to  the  plaintiff,  his  infant  son ; 
fourteen  years  afterwards  the  defendant  obtained  judgment 
against  A.  in  an  action  of  tort,  under  which  the  land  pre- 
viously conveyed  to  the  plaintiff  was  sold  by  the  Sheriff, 
and  purchased  by  the  defendant  with  notice  of  the  prior 
conveyance.  Held,  per  Carter,  C.  J.,  Parker,  J.,  and  Wil- 
mot, J.,  (N.  Parker,  M.  B.  and  Bitchie,  J.,  dissentiente), 
That  under  the  Act  of  Assembly  26  Geo.  III.,  cap.  12,  sec. 
5,  the  defendant  was  a  purchaser  for  a  valuable  considera- 
tion, in  the  same  situation  as  if  he  had  purchased  from  A., 
and  therefore  the  deed  from  A.  to  the  plaintiff  was  fraudu- 
lent and  void  and  under  the  Statute  27  Eliz.  cap.  4,  Held, 
per  N.  Parker,  M.  B.,  and  Bitchie,  J.,  1st.  That  at  the  time 
of  the  judgment  against  A.  he  had  a  bare  power  of  sale, 
and  no  estate  in  the  land  which  could  be  seized  under  execu- 
tion ;  and  therefore  that  no  interest  passed  to  the  defend- 
ant by  the  Sheriff's  deed.  2nd.  That  to  invalidate  the 
plaintiff's  deed,  a  second  conveyance  by  A.  for  valuable 
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consideration  was  necessar}'.  And  per  N.  Parker,  M.  B., 
That  the  defendant  was  to  be  considered  as  a  subsequent 
creditor  of,  and  not  as  a  purchaser  from  A.,  and  therefore 
that  the  plaintiffs  deed  was  good  against  him.  Doe  v. 
McCuUey,  8  AU.  608. 

4— Subsequent  Creditor— SheriiPs  Deed. 

A  voluntary  conveyance  of  land  (without  fraud)  is  good 
against  a  subsequent  creditor  claiming  under  a  Sheriffs 
deed,  since  the  1  Bev.  Stat.  cap.  118.  Doe  dem.  Roup  v. 
Trentowsky,  5  AU.  686. 

In  1852,  A.,  without  valuable  consideration,  conveyed 
land  to  B.  in  trust  to  hold  for  the  benefit  of  A.'s  wife  for 
life,  and  after  his  death  to  be  divided  among  his  children* 
In  1855,  the  lessor  of  the  plaintiff  obtained  judgment 
against  A.  under  which  the  land  conveyed  to  B.  was  levied 
on  by  the  Sheriff,  and  purchased  by  the  lessor  of  the 
plaintiff  in  1859.  The  defendant  claimed  under  a  lease 
from  B.  in  1857.  Held,  That  the  conveyance  to  B.  was 
good,  and  that  nothing  passed  by  the  Sheriff's  deed.     Ibid. 

Ill 

Trust  Deed. 

1— Fraud— Execution  of  Deed — Intention. 

In  trover  for  timber  seized  by  the  defendant,  as  Sheriff 
of  t^aint  John,  under  B,fi.  fa.,  issued  against  P.  at  the  suit 

of  S.  &  B.,  which  timber  was  claimed  by  the  plaintiffs,  as 
trustees  under  a  deed  of  assignment  made  by  P.  to  them, 
expressed  to  be  for  the  general  benefit  of  the  creditors,  and 
executed  just  before  the  signing  of  a  judgment  in  S.  &  B.'s 
suit,  and  the  intent  of  which  was  to  prevent  his  property 
being  taken  under  the  execution  upon  such  judgment,  the 
case  went  to  the  jury  upon  the  question  of  fraud  in  the 
assignment,  who  found  for  the  defendant.  A  new  trial 
was  granted  on  payment  of  costs,  it  appearing  that  P.  was 
insolvent  at  the  time  of  the  assignment,  that  an  actual  de- 
livery of  the  timber  had  been  made  to  the  plaintiffs  before 
issuing  the^.  /a.,  and  the  evidence  being  insufficient  in 
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the  opinion  of  the  Goart  to  shew  that  the  deed  was  not  in- 
tended to  be  for  the  benefit  of  the  creditors  as  expressed  on 
the  face  of  it.     Hayward  v.  White^  2  Kerr  804. 

The  question  in  cases  of  this  sort  is  whether  the  trans- 
action is  bona  fide,  and  really  what  it  purports  to  be — for 
the  benej&t  of  creditors — or  a  mere  pretext  or  cover  in  order 
to  protect  the  property  for  the  benefit  of  the  debtor.     Ibid. 

A  condition  in  the  trust  deed  that  each  trustee  shall 
only  be  answerable  for  his  own  neglect  or  default,  is  not 
unusual  or  improper.     Ibid. 

It  is  not  essential  to  the  validity  of  a  trust  assignment 
for  the  benefit  of  creditors,  that  the  creditors  should  be 
parties  to  the  deed.    Ibid, 

9— Bona  Fides— Question    for  Jury— Interference    of 
Court— Insufficient  evidence— Fraudulent  clause. 

Although  the  bona  fides  of  a  trust  deed,  whereby  the 
debtor's  property  is  all  assigned  to  trustees  for  the  benefit, 
in  the  first  instance,  of  certain  preferred  creditors,  and 
afterwards  for  the  benefit  of  all  the  creditors  generally,  is 
a  question  for  the  jury,  and  has  been  so  left  to  them  by  the 
Judge,  yet  the  Court  will  set  aside  the  verdict,  and  grant  a 
new  trial,  where  the  evidence  does  not  appear  sufficient  to 
warrant  the  inference  of  fraud  which  the  jury  have  drawn. 
Burnham  v.  White,  2  K&rr  671. 

The  question  upon  which  the  validity  of  the  deed  de- 
pends is  whether  the  assignment  was  really  intended  to 
operate,  as  it  purports  to  operate,  for  the  benefit  of  cred- 
itors, or  was  merely  colorable,  and  made  to  protect  the 
property  for  the  use  of  the  debtor.     Ibid. 

A  clause  in  the  deed  of  assignment,  whereby  the  trus- 
tees agree  to  become  bail  for  the  assignors  in  case  they  are 
arrested,  or  their  security  for  the  gaol  limits,  and  are  to  be 
indemnified  out  of  the  trust  property,  is  not  fraudulent  ; 
such  clause,  though  the  terms  are  general,  will  be  neces- 
sarily confined  to  arrests  for  debts  existing  at  the  time  of 
the  assignment.  Neither  is  a  clause,  whereby  the  re- 
sponsibility of  each  trustee  is  confined  to  his  own  acts  or 
defaults,  unusual  or  improper.    Ibid. 
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S— Appointment  ol  Trustees  in  case  of  death  or  dis- 
chargee—Testing  of  Estate. 

The  Mayor,  etc.,  of  Saint  John  conveyed  real  estate  to 
five  persons,  their  heirs  and  assigns,  upon  certain  trusts  ; 
and  the  deed  declared  that  in  case  either  of  the  trustees 
should  die  or  be  desirous  of  being  discharged  from,  or  be- 
come incapable  to  act  in  the  trusts,  it  should  be  the  duty 
of  the  other  trustees  for  the  time  being,  to  call  a  general 
meeting  of  the  creditors  of  the  said  mayor,  etc.,  and  that  it 
should  be  lawful  for  a  majority  of  the  creditors  present  to 
nominate,  substitute,  and  appoint  any  other  person  to  be 
trustee  in  the  place  or  in  addition  to  the  trustees  thereby 
appointed,  with  the  like  powers  to  such  new  trustee  to  act 
and  perform  the  trusts  as  fully  as  if  he  had  been  originally 
a  trustee.  Heldy  That  the  nomination  of  S.  by  the  creditors 
as  a  trustee  in  the  place  of  M.,  one  of  the  five  trustees 
named  in  the  deed,  vested  no  estate  in  the  land  in  S.,  but 
that  the  legal  estate  vested  in  M.  by  the  deed  remained  in 
him  until  he  parted  with  it  by  a  legal  conveyance.  Wright 
V.  Bobertson,  3  Kerr  78. 

4— Truifitee  and  Creditor  also-~£xecmion  by— Im- 
peachment lor  Fraud. 

Where  parties  to  a  deed  of  assignment,  in  trust  for  the 
payment  of  creditors  generally,  were  described  as  trustees 
of  the  second  and  creditors  of  the  third  part,  and  it  ap- 
peared in  evidence  that  when  the  deed  was  executed  one  of 
the  trustees  was  also  a  creditor  of  the  assignor.  Held, 
That  such  trustee,  in  the  absence  of  evidence  to  the  con- 
trary, must  be  considered  to  have  executed  the  deed  both  as 
creditor  and  trustee.  Held  also.  That  such  trust  deed 
could  not  be  impeached  for  fraud  and  misrepresentation  by 
the  plaintiff,  who  claimed  through  a  party  whose  demand 
was  released  by  the  deed — the  same  not  having  been  re 
pudiated  by  the  parties  to  it.  Hammond  v.  Barker,  3  Ken- 
634. 

ft— -Trust  deed  executed  under  Ponder  of  Attorney— 
Power  of  appointment  to  otiier,  in  case  of  re- 
fusal of  one  Ti*ustee  to  act,  or  deceased. 

A.  being  in  financial  difficulty,  executed  a  power  of  attor- 
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ney  to  G.  M.  to  convey  all  his  estate  to  J.  M.  and  J.  E.  in 
trust,  to  pay  his  creditors,  and  in  case  either  of  them  should 
dii'  or  refuse  to  act,  to  such  person  or  persons  as  G.  M. 
should  appoint.  J.  R.  refused  to  act,  and  G.  M.  conveyed 
to  J.  M.  and  A.  B.  J.  M.  died,  and  subsequently  A.  B.  sold 
a  parcel  of  the  land  to  G.  M.,  and  conveyed  it  by  a  deed 
purporting  to  be  made  between  J.  M.  and  A.  B.,  trustees 
of  the  one  part,  and  G.  M.  of  the  other  part.  Held,  That 
the  conveyance  imder  the  power  of  attorney  was  good  ;  that 
the  estate  vested  in  A.  B.,  the  surviving  trustee,  that  the 
deed  from  him  to  G.  M.  was  good ;  and  that  G.  M.'s  title 
was  complete.  Doe  dem.  Mofat  v.  Thompson  et  al  1  P. 
<t  B,f  516. 


IV. 

Composition  Deed. 
1— Partners— Assent  of— Proof  of  Ex  ecntlon  by  trustees. 

One  of  three  partners  assigned  to  trustees  for  payment 
of  the  partnership  debts,  property  which  had  originally  be- 
longed to  the  firm,  the  deed  reciting  that  the  other  partners 
had  conveyed  to  him.  Held,  Ist.  That  such  assignment 
would  be  valid  if  assented  to  by  the  other  partners.  2nd. 
That  such  assent  appearing,  the  recital  of  the  conveyance 
from  them  did  not  make  its  production  necessary  for  the 
construction  of  the  subsequent  assignment.  And  8rd.  That 
proof  of  the  execution  of  the  deed  by  the  trustees  was  not 
necessary  to  enable  them  to  recover  the  property  assigned. 
McMillan  v.  Ritchie,  2  AU.  242. 

9 — Schedule — Omission  of. 

A  composition  deed  recited  that  the  grantor  was  indebt- 
ed to  certain  persons  in  the  sums  set  opposite  their  names 
in  a  schedule  annexed.  Held,  That  the  omission  of  a 
schedule  did  not  vitiate  the  deed.  Thurgar  v.  Travis,  2 
AU.  272. 
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V. 

Miscellaneous. 

1— Exchange   of  lands— AiTeement    In   ivrlUng— Pos- 
session—Operation— Feofftatent— Tenancy  at  ivill. 

An  agreement  in  writing  between  A.  and  B,  for  the  ex- 
change of  lands,  although  accompanied  by  possession,  will 
not  operate  as  a  conveyance  by  way  of  feoffment  to  pass 
the  life  estate  to  A«,  where  the  terms  used  do  not  clearly 
denote  that  it  was  to  operate  as  a  conveyance,  and  a  deed 
of  bargain  and  sale  has  been  since  given  from  A.  to  B.  of 
the  same  land  in  which  the  agreement  is  recited  as  a  con- 
tract for  the  conveyance  of  the  fee.  Sutherland  v.  Walter^ 
1  Kerr  141. 

^ A  writing  under  seal,  accompanied  by  livery  of 

seisin,  may  operate  as  a  feoffment  where  such  intent  of  the 
parties  is  clearly  expressed.  Where  such  an  agreement 
will  not  operate  as  a  conveyance,  possession  under  it  is  only 
a  tenancy  at  will.     Ibid. 

S— Parol  license  to  enter. 

A  parol  license  from  the  owner  of  land  in  which  mines 
are  excepted,  to  the  grantee  of  the  mines  to  enter  and  dig 
them,  vests  no  estate  in  the  licensee,  and  is  no  breach  of 
the  implied  warranty  in  a  deed  of  bargain  and  sale.  Ges- 
ner  v.  Cairns,  2  AU.  695. 

4— Right  of  way— Rights  of  Public. 

The  owner  of  land  laid  out  and  opened  an  alley-way 
leading  from  a  street  through  his  land,  and  leased  the  lots 
on  each  side  of  the  alley.  After  the  alley  had  been  used 
by  the  public  and  the  tenants  occupying  the  lots  for  more 
than  twenty  years,  G.,  the  administrator  of  one  of  the 
tenants,  assigned  to  the  defendant,  and  by  the  description 
of  the  land  in  the  deed,  conveyed  to  him  the  alley  as  a  part 
of  the  property  leased.  Held,  That  this  conveyance  could 
not  affect  the  right  of  the  public  to  use  the  alley,  and  that 
ihe  defendant  was  liable  for  obstructing  it,  though  the 
plaintiff  was  the  tenant  of  a  house  fronting  on  the  alley, 


464  DEED. 


and  also  claimed  under  G.  as  representing  another  lessee 
of  the  property.     Leary  v.  Armstrong,  1  Han,  22. 

ft    Aequiescence— estoppel . 

The  acquiescence  of  the  judgment  debtor  in  a  SherifTs 
sale,  and  subsequent  possession  of  the  land  by  the  pur- 
chaser short  of  twenty  years,  though  presumptive  evidence 
that  all  the  necessary  proceedings  have  been  taken,  will  not 
give  a  title  to  the  purchaser  by  estoppel.  Doe  v.  Hazen,  8 
All  87. 

6— Estate  in  remainder  or  in  presenti— Acquiescence 
in  sale* 

The  plaintiff  claimed  fifty  acres  of  land  under  a  deed  in 
fee  from  his  father,  J.  B.,  in  1822,  of  a  tract  of  400  acres,  of 
which  the  fifty  acres  were  part,  which  deed  was  subject  to  a 
condition  that  J.  B.  should  receive  and  enjoy  ail  the  profits 
and  emoluments  accruing  from  the  land  during  his  life. 
J.  B.,  in  order  to  pay  a  debt,  about  two  years  after  the  con- 
veyance to  the  plaintiff,  and  with  his  consent  caused  the 
fifty  acres  to  be  sold  by  the  Sheriff ;  the  plaintiff  bid  at  the 
sale,  and  afterwards  agreed  with  the  purchaser  upon  a  di- 
vision line  between  that  and  the  remainder  of  the  land- 
There  was  no  proof  of  any  judgment  or  execution  against 
J.  B.,  or  of  any  advertisement  by  the  Sheriff  under  which 
the  land  was  sold.  Held,  That  if  the  plaintiff  had  a  pres- 
ent estate  in  the  land  at  the  time  of  the  Sheriff's  sale,  his 
acquiescence  in  such  sale  would  not  divest  him  of  his  estate. 
Doe  V.  Baxter,  S  AU.  232. 

QiuBve,  Whether  the  plaintiff  took  an  estate  in  presenti 
under  the  deed,  or  an  estate  in  remainder  after  the  death 
of  his  father  ?  If  the  latter,  Semble,  That  his  acquiescence 
in  the  sale  and  division  of  the  land  during  his  father's  life 
would  not  operate  as  an  estoppel  in  pais.  Ibid. 
V — £xecntor^s  I>eed— A  ffldavit— Evidence. 

Quaere,  Whether  the  affidavit  required  by  the  Bev* 
Stat.  cap.  186,  sec.  42,  to  be  endorsed  on  an  executor's 
deed,  is  evidence  of  any  of  the  proceedings  except  the 
advertising  and  sale  of  the  land.  Doe  v.  Tliompson,  4 
All.  483. 
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8— Water-eounie— Bl§rht  to  make. 

A.,  being  the  owner  of  lot  No.  13,  through  which  a 
stream  ran,  granted  to  £.,  his  heirs  and  assigns,  the  right 
to  the  waters  of  the  stream  and  the  privilege  of  making  a 
dam  or  d^ms,  and  catting  a  trench  therefrom  across  lot 
18  and  lot  0,  into  lot  P,  on  which  6.  had  a  mill.  £.  made 
a  dam  and  trench,  which  did  not  cross  lot  18,  and  which 
not  answering  the  purpose,  he  made  a  parol  agreement 
with  C,  who  had  become  the  owner  of  lot  18,  under  which 
he  made  a  second  dam  and  trench.  Held,  That  he  had  a 
right  to  do  this  under  the  deed,  and  that  his  parol  agree- 
ment with  G.  did  not  affect  that  right,  particularly  as 
regarded  the  defendant,  who  shewed  no  title  to  lot  18. 
McKend/rick  v.  Purdan,  2  AIL  28. 

9— Water  Privileire— Easement. 

A  deed  granting  all  the  right,  title,  interest,  etc.  of  A., 
in  and  to  the  water  privilege  of  a  piece  of  land  described, 
conveys  only  an  easement,  and  no  interest  in  the  land 
itself,  therefore  the  grantee  cannot,  by  virtue  ol  the  deed, 
maintain  trespass  for  an  entry  on  the  land.  Walson  i>. 
Sinclair,  S  AU.  343. 

10— Jllortgai^ee  in  Fee— Estate  Passing— Requisites* 

The  estate  of  a  mortgagee  in  fee  of  land  cannot  pass 
by  deed  of  bargain  and  sale,  without  enrolment  or  registry, 
nor  by  feoffment  without  livery  of  seisin.  Doe  d^m.  Burk- 
ham  V.  Watts,  2  Kerr  441. 

11— Valuable  Consideration. 

To  constitute  a  valuable  consideration  to  support  a 
deed,  it  is  not  necessary  that  it  should  be  a  money  con- 
sideration ;  becoming  bail  for  the  grantor  is  sufficient. 
Crockford  v.  Equitable  Insurance  Company,  5  AIL  661. 

lit— Registry  ol  Deed  before  Lease— Operation. 

A.  leased  land  to  the  plaintiff  for  twenty-one  years, 
and  afterwards  conveyed  to  B.  in  fee,  by  metes  and 
bounds,  a  piece  of  land,  including  that  leased  to  the  plain- 
tiff,— the  deed  containing  the  following  words :  "  a  portion 
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of  which,  on  the  west  side  of  the  brook,  is  under  lease  to 
D.  (the  plaintiff),  which  lease  is  not  yet  expired."  B. 
conveyed  the  whole  of  the  land  to  the  defendant,  and  both 
the  defendant's  deed,  and  the  deed  from  A.  to  B.,  were 
registered  before  the  plaintiff's  lease.  Held,  1st.  That  B. 
ivas  only  a  purchaser  of  the  reversionary  interest  in  the 
the  land  leased,  and  the  lease  was  not  therefore  void  as 
against  him  under  the  Registry  Act.  2nd.  That  as  B. 
was  not  a  subsequent  purchaser  of  the  land  leased,  he 
could  not,  by  conveying  to  the  defendant,  give  him  a 
better  title  than  B.  himself  had.  3rd.  That  though  the 
lease  would  have  been  void  as  against  a  subsequent  pur- 
chaser from  A.  for  valuable  consideration,  under  a  registered 
deed,  A.  could  not,  by  conveying  to  a  third  person,  ex- 
pressly subject  to  the  lease,  place  such  person  in  the  same 
position  as  the  law  had  placed  A.  as  the  general  owner. 
Dowries  v.  Gordon,  6  AU.  174. 

13— Registry  Book— Best  evidence  of  registry. 

The  best  evidence  of  the  registry  of  a  deed  is  the 
Registry  Book.  Where  a  deed,  by  the  memorandum  en- 
dorsed, appeared  to  have  been  acknowledged  on  the  6th 
June,  but  the  certificate  of  registry  was  dated  the  5th,  the 
Registry  Book  was  admitted  in  evidence  to  shew  that  the 
deed  was  registered  on  the  5th  June,  and  that  the  mem- 
orandum of  acknowledgment  was  then  upon  it.  Doe  denim 
Simpson  v.  Falls,  6  All.  540. 

14— Proof  of  deed— Foreign  Country. 

A  deed  executed  in  a  foreign  country,  may  be  proved 
in  this  Province  by  the  subscribing  witness.  The  provision 
of  the  Registry  Act  as  to  the  proof  of  deeds  executed  in  a 
foreign  country  is  permissive.  Crockford  v.  Equitable  In- 
surance Company,  5  All.  651. 

15— Deed  Poll— IITant  of  mutuality. 

A.  by  deed  poll  agreed  to  make  and  haul  all  the  timber 
lie  could  find  on  B.'s  permit,  for  which  B.  was  to  allow 
him  whatever  the  timber  sold  for,  after  deducting  B.'s 
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supply  bill  and  expenses,  and  that  all  the  timber  got 
should  be  the  property  of  B.  Held,  That  there  was  no 
mutuality,  and  that  B.  acquired  no  property  in  the  timber 
without  a  delivery.     Coombs  v.  Hatheway^  3  Kerr  692. 

lAvery  of  seisin — Safllcieiic|r  of. 

See  Livery  of  Seisin.  McLardy  v.  Flaherty,  8  Kerr 
665. 

Evidence  of— Allowed   on  trial— Deed  not  acknow 
lodged. 

See  Evidence  VIII.  12a. 

Breach— Covenant  for  quiet  eiUoyment. 

See  Covenant  6. 

IVarranty— Breach  of. 

See  Supra  8.     Gesner  v.  Cairns. 

TmsCee— Bi§rht  to  pass  estate. 

A  person  having  the  legal  estate  in  land  may  by  con- 
veyance at  law  pass  such  estate,  though  it  was  given  him 
in  trust.     See  Doe  v.  Gilbert,  1  AU.  620. 

Delivery  to,  or  assent  ol  grantee  necessary. 

See  Evidence  XI.  84a. 

Escopi»ei—'?Iortgagor— Setting  np  title  of  moitgagee. 

See  Estoppel  I.  12,  18. 
Ti^le  alter  acquired  by  deed." 

See  Estoppel  I.  18. 
Admission  of  receipt  of  purchase  money. 

See  Estoppel  I.  17,  III.  2. 

Exception   in    lease  —  Construction  —  OPistmction   ol 
lights. 

See  Action  on  the  Case  IV.  4. 

SheriflT^s   deed— Recitals  ,  of  fndgments— Proof  of  not 
necessary. 

See  Sheriff's  Sale  1. 
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]yiiscalliii§r  unrit  in  sherifl^s  deed. 

See  Sheriff's  Deed  1. 

Defective  deed^Use   of  to   sheur  extent  oi— Claim  of 
possession. 

See  Trespass  II.  28. 

Deed  intended  to  operate  as  mortfl^affe. 

See  Trust.     Sutherland  v.  Meehan. 

Acts  and  declarations  of  grantor   after  delivery   ol 
deed  but  before  registry— Binding  eHect  on  grantee* 

See  Evidence  I.  27.     Philips  v.  Trueman. 

M^eed  of  assignment  under  Insolvent  Act  of  £869,  must 
be  in  duplicate. 

See  Insolvent  Act.     Parke  y.  Agrl,  Ins.  Co. 

Subscribing  ivitness. 

A  conveyance  of  land  does  not  require  a  subscribing 
witness.     Doe  dem.  Sherlock  v.  Poivers,  6  AU.  232. 

marksman. 

See  Will. ' 

Administrator's  deed  under  license  to  sell— Purchaser's 
title— lyectment  —  Evidence  to  cut  down  deed—' 
admissibility  of. 

See  Licence  12.     Doe  dem.  Bowen  v.  Robertson. 
After  acquired  property* 

See  Bill  of  Sale. 

Dourer— Release  oi— Not  affecling  after  acquired  title 
of  wife. 

See  Dower.     Doe  dem.  Burns  v.  McOowan. 

DAJflAOE  FEASANT. 

Hrhen  cattle  may  be  taken—Place. 

A  field  driver  appointed  under  the  Act  to  impound  cattle 
going  at  large  contrary  to  the  Sessions  regulations  can 
only  take  them  while  at  large  in  the  parish  for  which  he  ia 
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appointed.  The  place  of  taking  is  a  question  for  the  Jus- 
tices' decision,  and  unless  it  is  clearly  against  evidence  the 
Superior  Court  will  not  interfere.  Sterling  v.  JoneSf  2 
AU.  522. 

Replevin  for— Jastlce  of  tta4^  Peace—Jnrisdiction* 

See  Justice  of  the  Peace  II.  11, 12. 

DEATH. 
l^Of  husband— Abatement  of  action. 

Action  brought  by  husband  and  wife  to  recover  money 
had  and  received  to  the  use  of  the  wife,  does  not  abate  by 
the  death  of  the  husband.  Hanington  v.  McManamin,  4 
AU.  599. 

ti— Snmniary  action. 

On  death  of  one  of  several  defendants,  before  interlocu- 
tory judgment,  suggestion  should  be  made  on  memoran- 
dum of  judgment.     See  Crane  v.  Ooodine,  4  AU.  371. 

Absconding  debtor. 

See  Absconding  Debtor  12. 

3— Of  defendant  pending  motion  for  neur  trial. 

Where  defendant  died  after  verdict,  and  pending  the 
determination  of  a  motion  for  a  new  trial,  the  Court  re- 
frained from  granting  a  new  trial  untU  the  plaintiff  had  an 
opportunity  of  applying  to  have  terms  imposed.  Key  v. 
Thomson^  2  Han.  224. 

Oeatta  of  intestate— Letters  of  administration— Evi- 
dence of. 

See  Evidence  IV.  1. 

AlHdavit  endorsed    on    deed    of  administrator^  not 
evidence  of  death   of  intestate. 

See  Deed  I.  24. 

4— Equity  — Re-surearing  —  Answer  —  Deatli  of  one  of 
several  defendants. 

Where  one  of  the  persons  named  as  defendant  in  a  suit 
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had  died  before  the  summons  issued,  the  pleadings  were 
amended  by  striking  out  his  name,  and  the  answer  was 
re-sworn.     Byers  v.  Harrigan,  1  Hem.  231. 

ft— After  trial  and  before  Jadyment. 

Where  plaintiff  dies  after  trial  and  before  judgment,  the 
Court  will  make  such  orders  regarding  entry  of  judgment 
or  new  trial  as  will  prevent  failure  of  justice.  McMillan 
V.  S.  W.  Boom  Co,,  1  P.  dt  B.  715. 

6~Statute  of  limitations— Insane  person. 

Under  the  1  Bev.  Stat.  cap.  141,  sec.  11,  (Gonsol.  Stat, 
cap.  84,)  an  action  may  be  commenced  against  the  per- 
sonal representatives  of  an  insane  person  within  the  like 
period  after  the  death  of  the  insane  person,  as  is  allowed 
for  bringing  the  action  in  ordinary  cases — death  being  a 
removal  of  the  disability.  Fairweather  v.  McMonagle,  6 
AU.  297. 

DEFAIHATION. 

AOTIONABLE   WoRDS. 

FBiviLEaED  Communication. 
Actionable  Writing. 
Averments. 
Pleadings — Proof. 
Mitigation  of  Damages. 

I— Actionable  urords-  Rebel* 

The  term  Bebel  is  not  actionable  unless  it  is  used  in  a 
treasonable  sense,  which  must  appear  on  the  record,  other- 
wise judgment  will  be  arrested.  See  Beardsley  v.  Dibble,  1 
Kerr  246. 

9— Slander. 

In  an  action  of  slander,  the  declaration  alleged  that 
the  plaintiff  was  a  clerk  or  servant  at  the  store  of  J. 
Gunard  &  Co.,  at  B.,  and  that  the  defendant  intending  to 
injure  the  plaintiff,  etc.,  and  to  cause  him  to  be  reputed  a 
dishonest  person  and  unfit  to  be  employed  as  a  clerk  or 
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servant,  spoke  the  following  words  to  the  plaintiff,  ''  you 
was  turned  out  of  Cunard's  store  at  R.  for  robbery — ^you  are  a 

d d  parcel  of  robbers."    Held,  That  the  words  being 

actionable  in  themselves,  proof  of  the  particular  employ- 
ment of  the  plaintiff  as  alleged,  was  not  necessary.  Hea  v. 
McBeath,  2  Kerr  801. 

3 Not  libellous  to  write  of  a  man  that  his  outward 

appearance  is  more  like  an  assassin  than  an  honest  man. 
See  Lang  v.  OUbert,  4  AU.  445. 

4— Privtleffed  commuiiication. 

The  declaration  in  an  action  of  slander  stated  that  the 
defendant  spoke  of  the  plaintiff  as  a  clerk  of  H.,  the  fol- 
lowing words  :  ^'  That  miserable  fellow  C,  (the  plaintiff,) 
has  just  robbed  H.,  he  has  taken  money  from  him,  and  put 
his  hand  in  the  chest.  I  could  see  it  all  along.  C.  is  a 
robber.  You  don't  know  him, — he  deceived  my  poor  boy, 
and  has  robbed  H.  of  seventy  pounds,  and  I  can  prove  it  ;*' 
meaning  that  the  defendant  intended  to  charge  the  plain- 
tiff with  theft.  The  defendant  was  H.'s  father-in-law,  and 
used  the  words  to  H.'s  attorney.  Held,  1st.  That  as  the 
defendant  had  no  interest  in  H.'s  business,  the  communi- 
cation was  not  privileged,  though  it  was  made  confidentially 
to  the  attorney  alone.  2nd.  That  though  the  words  might 
amount  to  a  charge  of  embezzlement,  they  were  not  in- 
tended to  impute  larceny.     Carvil  v.  McLeod,  4  AU.  832. 

^ j^  written  paper  charging  the  plaintiff  with  hav- 
ing wrongfully  taken  the  defendant's  logs,  sawing  them  up 
and  selling  the  lumber,  is  libellous,  without  any  averment  or 
proof  that  larceny  was  thereby  imputed.  Connick  v.  Wilson, 
2  Kerr  496. 

The  charge  in  question  was  contained  in  a  letter  written 
by  the  defendant  to  McE.,  an  intimate  friend  of  his,  who 
was  a  near  relative  to  the  plaintiff,  but  in  no  way  interested 
or  concerned  in  business  with  either  party,  with  the  avowed 
object  of  the  defendant  availing  himself  of  McK.'s  influence 
and  good  offices  in  his  controversies  with  the  plaintiff,  and 
to  warn  the  plaintiff  and  his  mother  against  the  conse- 
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quences  of  law  suits,  and  the  alleged  interested  motives  of 
his  attorney.  McE.  being  absent  from  the  country,  the 
letter  was  opened  by  his  agents  and  relatives,  and  became 
public.  Held,  That  this  was  not  a  privileged  communica- 
tion.   Ibid. 

^—Actionable  vrriting. 

A  writing  which  tends  to  vilify  and  degrade  a  person,  is 
actionable,  although  no  crime  be  imputed.  Connick  v.  Wil- 
son, 2  Kerr  617. 

Y— Prefatory  averments* 

In  a  declaration  for  a  libel  prefatory  averments  are  not 
necessary,  where  the  charge  is  apparent  on  the  face  of  the 
paper,  without  reference  to  extrinsic  facts.  The  question 
tifter  verdict  is,  whether  enough  appears  on  the  record  to 
sustain  the  action.    Ibid. 

§~Professional  misconduct-— Charge. 

A  written  paper  charging  the  plaintiff  (an  attorney)  with 
being  governed  entirely  by  a  craving  after  his  own  gains, 
without  regard  to  the  interest  of  his  clients,  and  reckless  of 
bringing  them  to  ruin,  is  libellous ;  and  if  the  jury  find  a 
verdict  for  the  defendant,  the  Court  will  grant  a  new  trial  if 
they  think  the  verdict  is  wrong,  though  the  Judge  left  the 
question  of  libel  to  the  jury,  without  expressing  any  opinion 
upon  the  writing.  The  charge  in  question  was  contained 
in  a  letter  written  by  the  defendant  to  McK.,  a  friend  of  his, 
but  who  had  no  interest  in  the  business,  with  the  object  of 
obtaining  McE.'s  influence  in  settling  certain  law  suits  in 
which  the  defendant  was  engaged.  Held,  That  this  was 
not  a  privileged  communication.  Held  also,  That  the  de- 
fendant, intending  the  letter  to  be  confidential,  would  not 
justify  him  in  casting  injurious  imputations  on  the  plain- 
tiff's character.     Andrews  v.  Wilson,  3  Kerr  86. 

9— Fors^vearing   allegiance—  Ciiarge— Proof  of  slan- 
derous matter. 

Libel,  charging  the  plaintiff,  an  Englishman,  with  hav- 
ing forsworn  his  allegiance  to  his  country  by  enlisting  in 
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the  American  army,  and  afterwards  deserting  therefrom. 
Plea  of  justification.  Held,  That  an  Englishman  who  en- 
Usts  in  the  army  of  a  foreign  country,  and  takes  an  oath  of 
allegiance  thereto,  forswears  his  allegiance  to  his  native 
country  ;  and  that  the  plaintiff's  admission  that  he  had  en- 
listed  in  the  American  army  and  deserted,  might  as  against 
him  be  taken  to  be  true,  and  therefore  was  evidence  to  prove 
the  justification.     Hill  v.  Hogg,  4  AIL  108. 

s 

10—Pei:jary— Imputation  of. 

The  defendant  wrote  a  letter  to  A.,  relative  to  an  affi- 
davit made  by  the  plaintiff  about  the  service  of  a  writ  on 
him  as  A.'s  agent,  containing,  among  others,  the  following 
statements:  ''IfL.,  (the  plaintiff,)  swears  that  I  did  not 
serve  him  with  a  copy  of  that  writ  on  the  Slst  October 
last,  he  swears  to  a  lie.  *  *  *  I  think  from  the  expe- 
rience you  have  of  mankind,  you  will  admit  that  the  out- 
ward appearance  of  L  is  more  like  an  assassin  than  an 
honest  man ;  you  must  admit  that  he  is  exceedingly  low 
bred  and  ungentlemanly,  and  consequently  cannot  appre- 
ciate the  feelings,  conduct  or  character  of  a  gentleman." 
In  an  action  for  a  libel  contained  in  this  letter,  the  declara- 
tion charged  the  defendant  with  imputing  perjury  to  the 
plaintiff.  The  defendant  justified  the  truth  of  the  charge, 
and  the  jury  found — contrary  to  the  evidence  of  the  plain* 
tiff— that  the  defendant  had  served  him  with  the  writ  on 
the  Slst  October.  Held,  1st.  That  if  the  plaintiff  had 
made  an  affidavit  respecting  the  service  of  the  writ,  the 
jury  having  foimd  it  to  be  untrue,  the  justification  was 
proved,  and  the  plaintiff  could  not  recover.  2nd.  If  the 
plaintiff  did  not  make  the  affidavit,  the  letter  was  not  li- 
bellous, because  it  only  stated  the  matter  hypothetically. 
Lang  v.  Gilbert  4  AU.  445. 

II— Action  for  defamation  —  Allegation  of  peijuir— 
No  Jurisdiction  to  administer  oath  —  Plaintiff 
cannot  recover. 

See  McAdam  v.  Weavar,  2  Kerr  176. 
Averment  of  periurjr— Facts  necessary. 

See  Perjurv, 
80 
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1)1— PleadiiiK»— IVof ice  of  defence. 

A  notice  of  defence,  in  an  action  for  a  libel,  stating  that 
the  allegations  contained  in  the  writing  are  true,  is  suffi- 
cient under  the  Act  13  Vic.  cap.  32,  there  being  no  affidavit 
of  the  plaintiff  that  he  was  misled  by  the  generality  of  the 
notice.     Lang  v.  Gilbert,  4  All.  359. 

18— Averment. 

In  calling  a  woman  a  whore,  it  is  sufficient  to  aver  in 
declaration  that  the  defendant  intended  to  impute  unchas- 
tity.     MartindaU  and  tvife  v.  Murphy  and  wife.  Ber.  85. 

14— Proof  of  innuendoes. 

In  an  action  for  slander  for  charging  the  plaintiff  with 
perjury,  some  of  the  counts  stated  in  the  inducement  that 
the  words  were  spoken  of  and  concerning  the  plaintiff,  and 
of  and  concerning  a  certain  affidavit,  etc.,  the  defendant 
justified,  setting  out  the  affidavit,  and  alleging  certain 
statements  therein  contained  to  be  wilfully  false.  The 
affidavit  referred  to  two  papers  which  were  annexed, 
but  there  was  no  postive  proof  that  they  were  annexed 
when  the  affidavit  was  sworn  to  by  the  plaintiff. 
Heldy  that  there  was  sufficient  prima  fa4Ae  to  let  in  the  whole 
of  the  affidavit,  and  that  the  admission  of  part  to  be  read 
without  the  papers  annexed  was  not  correct,  and  the  innu- 
endoes not  sufficiently  proved.  MUner  v.  Gilbert,  8  Kerr, 
617. 

The  verdict  being  for  plaintiff — Qaarc,  Whether  this 
was  a  sufficient  ground  for  a  new  trial ;  the  statement 
alleged  by  the  defendant  to  be  false,  and  on  which  he 
founded  his  charge  of  perjury,  being  contained  in  that  part 
of  the  affidavit  which  was  read,  and  the  defendant  being 
obliged  to  make  use  of  it  to  support  his  plea.     Ibid, 

In  other  counts  the  words  were,  "  He  perjured  himself 
in  an  affidavit  in  G.'s  suit,"  without  any  inducement  stat- 
ing the  words  to  have  been  spoken  of  and  concerning  the 
affidavit.  Held,  That  it  was  not  necessary  for  the  plain- 
tiff to  prove  any  affidavit,  but  that  the  onibs  was  on  the 
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defendant  in  sapport  of  his  pleas  of  justification  to  prove 
that  the  plaintiff  had  sworn  wilfully  false  in  an  affidavit 
in  C/s  suit.     Ibid. 

l*!l— Proof  ot  MTords. 

It  is  not  necessary  in  slander  to  prove  all  the  words  as 
laid;in  ths  declaration,  if  the  words  proved  do  not  qualify 
those  alleged.  The  words  alleged  were,  '*  you  perjured 
yourself  in  the  suit  between  Thomas  and  me  before  Law- 
lor."  The  words  proved  were,  "  you  perjured  yourself  in 
the  suit  between  your  brother  Thomas  and  me,"  etc.  Held, 
No  variance.     Vye  v.  Netoman,  Hil.  T.  1866. 

16— ]IIitlgatioii  of  damaipe— JEvidence. 

In  an  action  of  slander  for  charging  the  plaintiff  with 
stealing,  evidence  of  the  general  bad  character  of  the  plain- 
tiff is  not  admissible  in  evidence  in  mitigation  of  damages. 
Wiliiston  V.  Smith,  8  Kerr  448. 

lY  —  Eiimitatioufi  —  Other   action  for  Aame   offence- 
Evidence. 

To  a  plea  of  the  statute  of  limitations  in  an  action  on 
the  case  for  slander,  the  plaintiff  replied,  under  one  of  the 
exceptions  in  the  Statute,  that  another  action  was  brought 
in  this  Court  within  due  time  for  the  said  identical  grie- 
vances, in  which  a  verdict  was  given  for  the  plaintiff, 
but  the  judgment  afterwards  arrested  prout  patet  per  reeor- 
dum,  and  that  the  present  action  was  commenced  within 
one  year ;  the  defendant  rejoined  nid  tiel  record.  Held, 
That  the  replication  was  sufficiently  proved  by  the  produc- 
tion of  a  record  in  which  the  declaration  contained  substan- 
tially the  same  actionable  words,  although  the  venue  was 
different,  and  material  omissions  in  the  innuendoes  were 
supplied  in  the  new  action.  Beardsley  v.  DibleCy  2  Kerr, 
254. 

Where  the  same  evidence  would  be  applicable  to  both 
actions,  the  identity  of  the  grievances  is  a  question  of  fact 
for  the  jury,  although  the  additional  allegations  may  make 
further  proof  necessary  in  the  new  action.    Ibid. 
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IS— Privileged  eommniiirafioii— IViieii  made   in  dis- 
charge of  duty— Official  person— Proor. 

A  plea  in  an  action  for  slander  must  show  that  the 
words  complained  of  were  spoken  by  defendant  in  the 
discharge  of  his  duty.  Therefore  where  the  plea  alleged 
that  the  defendant  was  appointed  by  the  Governor-General 
Chief  Inspector  of  the  Post  Office  Department  in  Canada, 
with  authority  over  all  Post  Office  Inspectors  and  their 
respective  districts ;  and  in  cases  where  there  were  reports 
of  money  letters  being  missing,  or  money  abstracted  from 
letters,  it  was  and  is  the  duty  of  defendant  to  investigate 
and  inquire  into  the  same,  and  if  he  deemed  it  advisable 
and  necessary,  to  proceed  in  person  to  the  district  in  which 
it  was  reported  such  money  letters  were  missing  or  moneys 
abstracted ;  and  he  was  also  authorized  to  suspend  or 
dismiss  any  person  employed  in  the  Department,  if,  in  the 
course  of  such  investigation,  he  deemed  it  to  the  interest  of 
the  Department  to  do  so.  That  plaintiflF  and  one  W.  were 
clerks  in  the  Post  Office  at  S.,  within  a  district  over  which 
defendant,  as  Chief  Inspector,  had  authority,  W.  being 
above  plaintiff,  and  defendant  being  their  superior  officer, 
and  it  having  been  reported  to  defendant  that  money  had 
been  abstracted  from  registered  letters,  and  that  letters 
containing  money  were  missing  from  the  S.  Post  Office,  it 
became  defendant's  duty  to  investigate  the  same,  which  he 
did,  and  in  course  of  the  inquiry  he  deemed  it  advisable  to 
isuspend  plaintiff,  and  that  he  communicated  the  same  to 
him  and  the  said  W.,  and  thereupon,  in  his  capacity  as 
such  Chief  Inspector,  and  in  the  course  of  his  duty  in  such 
investigation,  and  in  making  said  communication,  and  be- 
cause it  was  necessary  and  incumbent  on  him  as  such  Chief 
Inspector  to  do  so,  and  as  an  act  of  duty  and  not  other- 
wise defendent  spoke  and  published  the  said  words.  Held, 
A  bad  plea,  inasmuch  as  by  **  The  Post  Office  Act,  1867,'*^ 
the  duty  of  inquiring  into  complaints  of  losses  of  valuable 
letters  is  confided  to  Post  Office  Inspectors  to  be  stationed 
at  certain  places  in  Canada.  That  the  Act  recognizes -no 
such  officer  as  Chief  Inspector,  and  that  defendant  was, 
therefore,  not  the  officer  whose  duty  it  was  to  make  sucb 
enquiry.     Wat^bury  v.  Deive,  2  P.  d:  B,  6. 
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19  —  Slander  —  Privileged  Communicatioii  —  Insuffi- 
ciency of  Plea  shewing  anthorify  in  defendant 
to  make  enquiry  and  to  make  communications 
—Civil  Service  employee— Superior  officer. 

A  plea  to  a  declaration  for  slander,  chargin*^  defendant 
with   having  falsely  and  maliciously  published  of  plaintiff 
(who  was  a  clerk  in  the  Post  Office  in  S.)  that  he  had  felon- 
iously abstracted  and  stolen  hitters  out  of  said  Post  Office, 
alleged  that  defendant  was   a  Post    Office  Inspector  em- 
ployed in  the  Civil  Service  of  Canada,  in  the  Department  of 
the  Postmaster -General ;  that  plaintiff  and  one  W.  were 
respectively    clerks    employed  in   the  Post  Office  in   S., 
the   defendant  being  their  ^superior   officer,  and  W.  being 
superior  to  plaintiff,  and    it    having   been   reported  that 
moneys  had  been  abstracted  from  registered  money  letters, 
and  also  that  unregistered  letters  containing  money  were 
missing  from  the  Post  Office  in  S.,  the  defendant,  as  such 
inspector,   was  directed  to  proceed  to  S.  to  examine  and 
inquire  into  the  facts  of  the  abstraction  of  such  moneys 
and    missing   letters,  and  to  hold  an  inquiry  in  respect 
thereto,  and  to  ascei  tain  the  person  or  persons  who  had 
abstracted  or  taken  such   letters ;  and  defendant  was  au- 
thorized to  suspend  or  discharge  any  clerks  employed  in 
said  Post  Office  if  he  should  deem  the  same  advisable ;  that 
he  did  examine  into  and  hold  an  inquiry  as  to  the  facts,  the 
result  of  which  was  that  he  deemed  it  expedient  to  suspend 
plaintiff  from  his  employment  as  clerk  in  said  Post  Office ; 
and  that  he,  as  part  of  his  duty,  communicated  the  fact  of 
his  suspension  to  plaintiff  and  W. ;  and  in  making  such 
communication,  it  was  necessary  to  speak,  and  as  an  act 
of  duty  and  not  otherwise,  he,  on  that  occasion,  did  speak 
and  publish  the  words,  statements  and  conversations  in 
the  declaration  mentioned.     On  demurrer:     ileW,  That  if 
the  plea  had  disclosed  the   defendant's  authority  to  make 
the  alleged  inquiry,  the  case  would  come  within  the  princi- 
ple of  the  decision  in   Dawkins  v.  Lord  Rokeby ;  and  the 
words  spoken  would  be  absolutely  privileged ;  but  that  the 
mere  appointment  of  defendant  as  Inspector  would   not, 
under  81  Vic.  cap.  10,  of  itself,  give  him  such  authority,  and 
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that  the  plea  was,  therefore,  bad :  per  Allen,  C.  J.,  and 
Fisher,  Wetmore  and  Duff,  J.  J.;  but  per  Weldon,  J.,  that 
the  authority  of  the  defendant  to  make  the  inquiry  was 
suflBciently  alleged.     Waterhury  y.  Dewe^  3  Pug.  670. 

Slander  of  title— IVeci^ssary  to  allege  special  damage* 

To  maintain  an  action  for  slander  of  title,  the  words 
must  be  followed  as  a  natural  and  legal  consequence  by  a 
pecuniary  damage  to  the  plaintiff,  which  must  be  specially 
alleged  and  proved,  and  mere  words  of  caution  are  not 
enough.  There  must  also  be  an  express  allegation  of  some 
particular  damage  resulting  to  plaintiff  from  such  slander. 
Gordon  v.  McGibbon,  8  Pug.  49. 

Charge  offalse  Swearing— IVo  Jurisdiction  to  take  oath. 

See  Justice  cf  Peace  lY.  28.     Ganery  v.  Fatvcett. 

DEFEASANCE. 

See  Warrant  of  Attorney. 
General  Rules  27. 

DEFENCE. 

See  Evidence  VIII. 
Notice  of. 

See  Pleading  III. 

DEFENDINO  WARRANTED  TITLE. 

Recovery  of  costs. 

See  Warranty. 

DE  INJURIA. 

De  injuria  may  be  a  good  application  in  an  action  of 
assumpsit,  and  is  not  confined  to  actions  of  tort. 

In  an  action  by  the  endorsee  against  the  maker  of  a 
promisory  note,  the  defendant  pleaded  that  the  note  was 
discounted  by  the  plaintiff  on  a  usurious  contract.  Re- 
plication— de  injuria,  held  good.  Ba7ik  of  British  North 
America  v.  Fisher ,  1  All.  606. 

DELAY. 

See  Bail  14,  16. 
Certiorari  II. 
Specific  Performance. 
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Objecting  to  Partition. 

See  Partition. 

Enlarging  rule  nisi,  not  alloiv^ed  nnless  delay  satis* 
factorily  accounted  for. 

Ex  parte  Glass,  2  All.  88. 

DELIVTSBT. 

I— Snin4*Jency  of— Direction  to  Jury, 

Where  A.,  the  owner  of  a  quantity  of  timber,  being 
largely  indebted  to  the  plaintiffs,  who  were  to  be  paid  by 
means  of  such  timber,  directed  his  agent  B.,  to  take  posses- 
sion  of  and  hold  it  for  the  plaintiffs,  and  B.  accordingly  took 
possession,  and  put  his  mark  upon  the  timber,  and  communi- 
cated this  direction  of  A.  to  the  plaintiffs,  who  assented 
thereto,  although  it  did  not  appear  that  any  absolute  delivery 
of  the  timber,  or  the  survey  bills  thereof,  had  been  taken  by 
the  plaintiffs,  nor  any  credit  therefor  given  in  the  plaintiffs* 
books.  Held,  That  the  Judge  was  right  in  directing  the 
jury  that  such  acts  and  directions  amounted  to  a  delivery, 
and  that  such  timber  could  not  be  afterwards  taken  in  exe- 
cution by  the  defendant  against  A.,  the  original  owner, 
Crookstiank  v.  White,  1  Kerr  367. 

9-  Construction  of  Contract— Necessity  of  delivery. 

A.  agreed  in  writing  to  cut  100  M.  feet  of  logs  on  land 
of  which  he  had  the  permit,  and  deliver  them  to  the  plaintiff 
in  the  following  spring,  the  logs  to  be  the  property  of 
the  plaintiff;  and  that  plaintiff  might  at  any  time  take 
possession  of  the  logs  and  sell  them,  and  after  deducting 

from  the  price  the  amount  of  his  supplies,  and  all  expenses 
he  might  be  put  to  with  them,  to  pay  the  balance,  if  any,  to 
A.  Held,  That  without  a  delivery,  or  some  act  done  by  the 
plaintiff  under  the  agreement,  he  had  no  property  in  the 
logs  cut  thereunder  by  A.    Tompkins  v.  Tibbits,  1  Han,  317. 

^—Necessary  Acts— Actual  or  Constructive. 

A.,  the  owner  of  timber  in  possession  of  the  Fredericton 
Boom  Company,  for  the  purpose  of  being  rafted,  agreed 
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verbally  to  transfer  it  to  the  plaintiff,  to  be  sold  to  pay  cev- 
tain  creditors  of  A.,  and  gave  the  plaintiflF  a  written  order 
upon  the  agent  of  the  Boom  Company,  to  deliver  to  the 
plaintiff  all  the  lumber  in  the  boom  belonging  to  A.  of  cer- 
tain marks.  When  the  order  was  presented,  the  Secretary 
of  the  Company  said  it  would  be  all  right ;  but  no  transfer 
was  made  in  the  books  of  the  Company,  nor  any  delivery  of 
the  timber  to  the  plaintiff,  nor  any  dealing  with  it  by  him. 
Held,  That  no  property  passed  to  the  plaintiff,  and  that  the 
timber  was  liable  to  an  execution,  subsequently  issued 
against  A.     Allen  v.  Fergmon  and  White,  1  Han.  149. 

4— Bulky  Article. 

A  symbolical  delivery  of  a  bulky  article,  such  as  timber, 
is  suflScient  to  pass  the  property  to  the  purchaser.  There- 
fore, where  A.,  the  manufacturer  of  timber,  which  was 
hauled  by  B.  on  the  shares,  agreed  to  sell  the  plaintiff  500 
tons  out  of  a  larger  quantity  lyin«:  on  the  bank  of  the  river, 
and  sent  his  agent,  with  the  plaintiff,  to  deliver  this  quan- 
tity to  him,  which  the  agent  did  by  putting  his  hand  on  one 
stick  in  the  name  of  the  whole,  6.  being  present  and  agree- 
ing that  his  men  should  assist  the  plaintiff's  men  in  raft- 
ing the  timber,  which  they  did,  and  the  plaintiff  and  B. 
each  had  separate  rafts.  Held,  That  there  was  a  sufficient 
delivery  to  the  plaintiff,  as  against  a  person  claiming  under 
an  execution  against  B. ;  that  if  B.  had  a  lien  on  the  timber 
for  the  hauling,  he  had  lost  it  by  parting  with  the  posses- 
sion.    Fiddes  v.  Henderson,  (7.  Ms.  47. 

5— Testing  of  property. 

A.  having  a.  license  from  the  Crown  to  cut  lumber, 
agreed  with  B.  that  he  should  go  upon  the  land  and  cut, 
and  deliver  the  lumber  to  A.  at  a  certain  place,  and  that 
on  delivery  A.  would  pay  him  20s.  per  M.  for  the  lumber ; 
aud  he  also  agreed  to  furnish  B.  with  supplies  to  get  this 
lumber.  Held,  That  until  delivery  or  some  transfer  by  B. 
of  tbe  lumber  cut,  no  property  in  it  vested  in  A.  Reynolds 
V.  Ay  res,  5  AU.  883. 
Sufficiency  of. 

See  Contract  27.     Hanington  v.  Cormier. 
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Unhettaer    properly    passes   under   aii    affreemenf^   a 
qnestion  of  intention. 

See  Contract  24.     (riljHnn  v.  McKean. 

Appropriation— Delivery. 

See  Contract  25.     Spra/pie  v.  King. 

Property  in   lumber  —  Construction    of   4frreenient~ 
Right  to  lesnme  possession  on  non-payment. 

See  Contract  28.     N.  B.  Ry.  Co.  v.  McLeod. 

Evidence  of  delivery. 

See  Contract  26.     West  v.  Rutledge. 

Assignment— l^ona  fides— Execution— What  constitutes 
deliv4*ry. 

See  Assignment  1. 
Delivery  ^'lien  not  necessary. 

See  Trovt-r  5. 

Re-delivery  of  ship. 

See  Shipping  Law  6. 
SnflElciency  of  delivery. 

See  Contract  1. 

DEI.1VERY  ORDER. 

Usage— Acceptance. 

See  Contract  2. 

DEICEAIVD  OF  PARTICULARS. 

Not  a  step  in  cause. 

See  Affidavit  IF.  6. 

Not  a  ivaiver  of  necessity  of  filing  plea  hefore  appear- 
ance in  summary  action,  nor  a  step  in  cause. 

See  Andrews  v.  Hansoriy  1  AU.  509. 

9 

Defendant  demanding  particulars  of  plaintiff's  claim 
stays  cause,  and  defendant  cannot  therefore  move  for 
judgment  as  in  case  of  nonsuit.   O'Brien  v.  Tate,  2  Pug.  4. 
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DJEiflAIVD  OF  PAY^IEIVT. 

See  Bills  and  Notes  I.  1,  17.     HI.  15. 

deheand  of  plea. 

See  Practice  VII.  15. 

DEIUAND  OF  POSSES8IOM. 
E  fleet  oU 

See  Partition. 

Termination  of  Tenancy. 

See  Tenant  at  Will  8. 

DE.HAIVD  AND  REFUSAL. 

See  Trover,     Contract  11. 

DEHIURRER. 

^See  Pleading — Practice — Amendment. 

DERIirRRER  BOOKS. 

Demnrrer  books  not  delivered  according  to  rule  ot 
Court— Appiic^ation  to  re-rnter  cau^e  after  Judg* 
ment. 

See  Practice  V.  88.     Aitderson  v.  Fawceft. 
DEPARTURE  IN   PLEADINO. 

See  Piejrdiug. 

DEPOSITIONS. 

See  Evidence  IX. 

DE  PROPRIETATE  PROBANDA. 

See  Replevin. 

DEPUTY. 

See  Sheriff. 

A  Sheriif  may  appoint  a  special  deputy  to  execute  a 
writ  without  requiring  security  .  from  him.  The  1  Bev. 
Stat.  cap.  181,  only  applies  to  the  general  deputies  of  the 
sheriflF  appointed  under  the  Act.  Patterson  v.  Tingley^  & 
AU.  558. 
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DEPUTY  TREASURER. 

Appointment— Are   revenue   olHcers— Bond— Continu* 
ance  in  office— Lipbility* 

Deputy  Treasurers,  appointed  under  the  revenue  laws  in 
this  Province  are  substantive  revenue  officers  of  the 
Grown,  although  appointed  by  the  Province  Treasurer,  and 
the  appointment  does  not  terminate  with  the  life  of  the 
Province  Treasurer  from  whom  it  has  proceeded,  and  con- 
sequently the  surety  bond  given  to  the  Crown  by  the 
deputy  Treasurer  on  this  appointment  continues  in  force, 
and  the  sureties  are  liable  for  misconduct  or  defalcation 
committed  by  the  deputy  during  the  time  of  a  subsequent 
Province  Treasurer,  such  deputy  continuing  to  act  without 
any  new  appointment.     The  Qttcen  v.  Kerr,  2  Kerr  187. 

The  surety  bond  extends  to  moneys  received  by  the 
deputy  under  ordinary  revenue  acts  passed  subsequently 
thereto,  and  also  to  moneys  collected  for  special  purposes 
by  the  deputy  under  acts  in  force  at  the  time  of  the  ap- 
pointment, such  as  the  sick  and  disabled  seamen^s  fund, 
the  emigrant  fund,  beacon  and  buoy  money  ;  and  also  to 
the  Governor's  share  of  seizures  made  by  such  deputy,  but 
not  to  the  surplus  revenue  received  at  the  Customs  unrlei* 
acts  of  the  Imperial  Parliament,  which  is  only  properly 
payable  to  the  Province  Treasurer.     Ibid. 

The  deputy  who  may  have  received  such  surplus  revenue 
in  his  official  capacity  from  the  collector  of  the  Customs  is 
liable  therefor  to  the  Crown,  although  his  sureties  may  be 
exempt;  and  the  Crown  may  apply  the  moneys  levied 
under  extent  against  the  deputy,  to  any  part  of  the  demand 
for  which  the  extent  has  issued,  to  which  he  is  liable.  Ibid. 

DERELICT  LAND. 

Where  a  navigable  river  recedes  gradually  and  imper- 
ceptibly, the  derelict  land  belongs  to  the  riparian  pro[)rie- 
tors.     See  Burke  v.  Niles  2  Han.  166. 

DESCRIPTIOIV. 

See  Abuttal. 

Crown  Grant. 
Deed. 
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Of  parlies  as  rxecotors. 

See  Executors  and  AdrainiHtrators  V.  6. 
In  an  action  for  injury  to  personal  property  contained 
in  a  building,  it  was  held  not  necessary  to  specify  the  pro- 
perty injured,  and  that  the  words  **  the  property  therein," 
were  suflScient.     Brewing  v.  Berrynuin,  2  Pug.  616. 

DESCENT  C48T. 

The  doctrine  of  descent  cast  enures  to  the  benefit  of  the 
heirs  only,  and  not  to  strangers.  Doe  dem.  Tlwmpson  mid 
wife  V.  Purvis,  Ber,  426. 

DEVASTAVIT. 

Allegation  of  devastavit  without  specific  averment  of 
value  of  goods  wasted,  is  bad.  See  Therlock  v.  McGee,  1 
AIL  116. 

Averment  of  ii^ury  to  estate. 

See  Bond  (Administration  Bond). 
Executors,  &c. 

DEVIATIOIV. 

Voyage. 

See  Insurance  29,  34,  36. 
Contract. 

See  Assumpsit. 

DEVISE-DE  VISEE. 

See  Will. 

DIES  moN. 

Good  Friday,  though  a  public  holiday,  is  not  a  dies  non, 
and  a  taxation  of  costs  on  that  day  is  not  irregular. 
Gilntore  v.  Gilbert,  2  All,  60. 

DIRECTOR. 

See  Corporation — Bank. 

DISABILITY. 

See  Limitation  of  Actions. 

DISCLAIIHER. 
Tenancy  under  wife— Refusal  to  pay  rent  to  Husband. 

Defendant  held  as  tenant  from  year  to  year  under  an 
agreement  with  plaintiffs  wife,  and  with  his  consent,  the 
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rent  to  be  paid  to  the  wife.  Held,  That  refusal  to  pay  rent 
to  the  plaintiff,  and  a  denial  of  his  right  to  the  property, 
bat  at  the  same  time,  claiming  to  hold  it  under  the  lease 
from  the  wife,  did  not  amount  to  a  disclaimer.  Doe  d^m. 
Andrews  v.  Taylor,  6  All.  144. 

Claim  of  right  to  property. 

B.  let  land  to  the  defendant  as  tenant  from  year  to 
year,  and  died  leaving  an  infant  heir.  The  guardian  of 
the  child  demanded  the  rent  and  gave  notice  to  quit.  The 
defendant  refused  to  pay,  saying  she  would  have  kept  the 
land  and  taken  care  of  the  child,  if  she  had  been  allowed, 
and  that  she  had  as  good  a  right  to  the  property  as  any 
body  else.  After  the  time  mentioned  in  the  notice  for 
giving  up  possession,  the  guardian  again  demanded  it. 
The  defendant  refused  to  give  up  the  property,  and  said 
she  had  a  better  right  to  it  than  any  one  else.  Held,  That 
although  it  might  be  doubtful  whether  the  defendant's  first 
refusal  amounted  to  a  disclaimer  of  the  right  of  the  heir ; 
the  second  refusal,  being  unequivocal,  was  a  disclaimer, 
and  entitled  the  heir  to  recover  in  ejectment.  Reed  v. 
Brown,  2  All.  866. 

DISCHARGE. 

See  Arrest. 
Bankrupt. 
Insolvent  Debtor. 
Bail. 

I— Action  by  Executor— Release  by  Devisee. 

The  Court  will  not  order  the  discharge  of  a  debtor  in 
custody  at  the  suit  of  an  executor,  on  the  ground  that  the 
persons  beneficially  interested  under  the  will  have  agreed 
to  release  the  debt,  and  have  directed  the  executor  to  grant 
a  discharge.    Percival  v.  McKenzie,  1  Ken^  498. 

9— Plaintifl*  discharging   Debtor— Remedy    on   Judg- 
ment. 

i  The  plaintiff  by  proceeding  against  the  Sheriff  by 
attachment  for  not  returning  the  execution,  and  afterwards 
consenting  to  discharge  him  on  making  the  return  and 
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paying  costs,  does  not  lose  his  remedy  against  the  defend- 
ant on  the  judgment,  unless  from  the  circumstances 
attending  the  proceedings  against  the  Sheriff,  his  consent 
to  discharge  the  defendant  can  be  implied.  Carman  v. 
Mott,  3  Kerr  131. 

Reftising  to  discharge  on  Equitable  Satisfaction. 

Si-e  Action  at  Law  IX.  1. 

8— By  one  of  several  Plaintiflfs— Second  Arrest. 

Wiiere  a  defendant  was  discharged  by  one  of  several 
plaintiffs,  he  cannot  be  arrested  a  second  time  at  the 
instance  of  a  co-plaintiff,  and  a  role  nisi  obtained  by  con- 
sent of  defendant's  counsel  in  order  to  file  affidavit  t3  get 
license  of  a  Court  to  issue  a  second  ca.  sa.  was  discharged 
with  costs.     Executors  of  Atidrews  v.  Clarke,  Ber.  32. 

Improper  Disetaari^e  of  Debtor  by  Judge's  order— Is- 
sninic  11.  fa.  before  ordei  rescinded. 

See  Execution  IV.  19. 

Insufficient  Affidavit  for  order  to  hold  to  Bail— Appli- 
cation to  rescind  order. 

See  Arrest  10. 

D I  fSCOIVTIIV  U  A 1%  CC 

Plaintiflf  has  power  to  discontinue  his  suit  before 
decree. 

See  OUbert  v.  CampheU,  1  Han.  471. 

Service  of  rule  to  discontinue  urithout  payment  of  the 
costs.  Party  entitled  to  move  lor  Judgment  as  in 
case  of  nonsnitM 

See  White  v.  Burton,  1  Han.  1. 

Parol  gill  of  land— Statute  of  Limitations. 

Quaere,  Whether  a  party  gives  land  to  another  by  parol, 
and  puts  him  in  possession,  this  might  not  be  considered  a 
discontinuance  of  the  donee's  possession,  and  the  Statute 
of  Limitations  begin  to  run  at  once,  and  not  at  the  end  of 
the  year  ?    Doe  dem.  Vincent  v.  Murray,  2  Pug.  875. 
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Several  defendants— Setting  aside  rule. 

Where  there  were  several  defendants,  and  plaintiff 
obtained  a  verdict  against  one,  but  verdict  was  found  in 
favour  of  the  others,  and  a  new  trial  was  obtained,  the 
rule  being  silent  as  to  costs,  a  side  bar  rule  obtained  by 
plaintiff  to  discontinue  the  action  was  set  aside  by  the 
Court,  which,  however,  gave  plaintiff  leave  to  apply  to 
discontinue  on  terms. 

In  this  case  the  rule  for  a  new  trial  was  taken  out  in 
general  terms,  tliouph  obtained  by  the  attorney  of  the 
defendant,  against  whom  the  verdict  was,  and  it  having 
been  done  through  inadvertence  of  counsel,  the  Court  set 
aside  the  side  bar  rule  to  discontinue,  but  without  costs* 
Harris  v.  Marter,  2  Piu/.  496. 

DISCOVERT  OF  NEW  EVIDBNCE. 

See  New  Trial  I.  8,  II.  18,  III.  9. 

DiSHOIVOUR  (NOTICE  OF.) 

See  Bills  and  Notes  IV. 

DISiniSSAL  OF  CAUSE. 
Non-entry  of  Cause. 

See  Practice  V.  8. 

DI81VIISSAL.  OF  COllIJTIISSIOlfERS. 

See  Appointment  of  Officers  of  Servant. 
Master  and  Servant  6. 

DISQUALIFICATION. 

See  Judge. 

Commissioners. 

University  of  New  Brunswick. 

Election. 

DISSEISIN. 

See  Limitation  of  Actions  IV.  22. 
Deed. 
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Question  of  disseisin  lea  to  jnrjr— Verdict  lor  plaintilt 
undisturbed. 

See  Possession  1. 

t— Orantor    conveying    iviilist    disseised— No    estate 
passes. 

If,  at  the  time  of  the  execution  of  a  deed  of  conve^'auce 
of  land,  the  grantor  is  disseised,  no  estate  passes  to  the 
grantee.     Doe  dein,  Thompson  v.  Barnes,  Ber.  426. 

9— Facts  constituting  disseisin   must  be   clearly  ap* 
parent* 

All  the  facts  which  constitute  a  disseisin  should  be 
clearly  made  out,  and  no  presumptions  allowed  in  disseisin. 
Where  it  is  doubtful  whether  certain  acts  amount  to  a  dis- 
seisin, or  are  mere  acts  of  trespass ;  or,  whether  the  occupa- 
tion was  adverse  or  permissive,  the  queBtion  should  be  left 
to  the  jury.    Ibid. 

8— Original  entry  not  !wron§:iul— l¥ron§:lut  Continu- 
ance. 

Where  the  original  entry  of  a  person  upon  land  is  not 
wrongful,  there  can  be  no  disseisin  except  at  the  election 
of  the  owner :  a  wrongful  continuance  in  possession  will 
not  work  a  disseisin.  Where  A.  went  into  possession  of 
land  with  the  consent  of  the  grantee,  and  held  for  a  number 
of  years,  paying  rent,  and  acknowledging  the  title  of  the 
grantee,  and  died  in  possession ;  after  which,  his  widow 
let  the  defendant  in  possession,  who  refused  to  give  up  the 
land.  Heldy  That  the  defendant's  wrongful  continuance  in 
possession  was  not  a  disseisin,  and  did  not  prevent  the 
operation  of  a  deed  from  the  heirs  of  the  grantee.  Doe 
dem.  Strange  v.  Thompson,  1  Keir  564. 

4— Disseisin— Question  for  Jury. 

Dissesin  is  a  question  of  fact  for  the  jury  to  decide  ; 
and  if  on  a  trial  in  ejectment  a  verdict  is  taken  for  the 
plaintiff  by  consent,  subject  to  a  motion  for  a  nonsuit,  on 
the  ground  that  the  party  through  whom  the  plaintiff 
derives  title  was  disseised  at  the  time  he  conveyed  to  plain- 
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tiff ;  the  Court  will  not  decide  the  question,  but  send  the 
case  down  to  a  jury.  Doe  dent.  Dowling  v.  Pearson^  8  Kerr 
186. 

5— Possession— Conveying  land— Subsequent  Convey- 
ance, and  prior  registry. 

A.  conveyed  land  to  the  plaintiff,  who  entered  into  pos- 
session. A.  afterwards  conveyed  the  same  land  to  B.,  who 
registered  his  deed  before  the  plaintifTs  deed,  and  subse- 
quently conveyed  to  C,  who  conveyed  to  the  defendant. 
Held,  That  the  possession  of  the  land  by  the  plaintiff,  not 
being  wrongful,  would  noi  prevent  the  operation  of  any  of 
the  deeds  under  which  the  defendant  claimed  title.  Pay- 
son  V.  Good,  8  Kerr  272. 

6—Continuance  in  possession  as  against   registered 
deed. 

Where  a  party  enters  under  an  unregistered  deed  his 
continuance  in  possession,  though  wrongful  as  against  a 
subsequent  purchaser  claiming  under  a  registered  deed, 
does  not  amount  to  disseisin.    Ibid. 

DISTRESS. 

l—Bepievin— Distress  for  rent— Averments— Surrender 
by  operation  of  iaiv— Questions  left  to  Jury. 

In  replevin  for  scows,  the  defendants  averred  the  taking 
as  a  distress  for  rent  of  a  slip,  due  them  from  W.  The  plain- 
tiff pleaded — 1st.  That  the  slip  was  a  place  over  which  the 
tide  ebbed  and  flowed,  and  was  with  the  knowledge  and  con- 
sent of  the  defendants  used  by  all  persons  as  a  public  slip 
or  landing  place,  in  which  their  ships,  etc.,  were  accustomed 
to  lie  in  the  ordinary  course  of  loading  and  unloading  their 
cargoes,  and  other  purposes  connected  with  shipping  and 
trade,  paying  to  the  occupier  certain  wharfage ;  and  that 
the  scows  at  the  time  of  the  distress  were  lying  in  the  slip 
for  the  purposes  aforesaid  in  the  course  of  trade,  with  the 
consent  of  the  defendants.  2nd.  That  before  the  rent  be- 
came due,  all  the  estate  and  interest  of  W.  in  this  slip  wers 
duly  surrendered  to  the  defendants  by  operation  of  law. 

Beplication — 1st.  That  the  scows  were  not  lying  in  the  slip 
81 
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in  the  course  of  trade,  with  the  knowledge,  etc.  2nd.  That 
the  estate  of  W.  in  the  premises  was  not  surrendered  to  the 
defendants  by  operation  of  law  before  the  rent  became  due. 
Heldy  That  these  were  proper  questions  for  the  consideration 
of  the  jury,  and  they  having  found  for  the  plaintiff  on  both 
issues,  the  Court  refused  to  disturb  the  verdict,  though  they 
might  not  have  come  to  the  same  conclusion  as  the  jury  on 
the  first  issue.     Hammond  v.  Johnston,  8  Kerr  161. 

9— Avowry— Agreement  as  to  suspension  of  remedy— 
Question  for  Jnry. 

To  an  avowry  for  rent  due  on  the  1st  February,  the 
plaintiff  pleaded  that  before  the  distress,  on  the  29th 
February,  it  was  agreed  between  him  and  defendant,  that 
the  plaintiff  should  deliver  to  H.  certain  goods  to  be  sold 
on  account  of  the  plaintiff,  and  should  sign  an  order  on  H. 
to  pay  the  proceeds  as  far  as  the  amount  of  the  rent 
to  defendant,  and  if  the  goods  were  not  sold  before  the  1st 
May  then  next,  that  H.  should  be  under  the  direction  of  the 
defendant  in  the  sale;  in  consideration  of  which  the  defend- 
ant agreed  that  he  would  not  distrain  for  the  rent  in  ar- 
rear  before  the  1st  May.  Averment  of  the  delivery  of  the 
goods  to,  and  the  acceptance  of  the  order  by  H.,  who  held 
the  proceeds  of  the  sale  to  the  amount  of  the  rent  for  the 
use  of  the  defendant.  Replication,  taking  issue  on  the 
agreement  not  to  distrain  before  the  1st  May.  Heldy  That 
it  was  a  question  for  the  jury  whether  the  agreement  of 
the  parties  was,  that  the  right  of  distraining  should  be 
suspended.     Green  v.  Kehoe,  3  Kerr  494. 

8— Trover— Distralnabie   ifoods—Bailllf— Question   ot 
felony. 

In  trover  against  a  landlord  for  goods  alleged  to  have 
been  taken  by  his  bailiff  under  a  distress  for  rent,  some  of 
which  were  not  distrainable  and  were  not  included  in  the 
inventory,  a  verdict  was  found  for  the  plaintiff,  though  the 
bailiff  swore  that  the  goods  claimed  were  not  taken.  Held^ 
That  as  the  only  question  at  the  trial  was  whether  such 
goods  were  taken,  the  landlord  was  liable  for  the  act  of  his 
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bailiff ;  and  that  it  was  not  the  duty  of  the  Judge  to  raise 
the  question  whether  the  goods  were  feloniously  taken  by 
the  bailiff.    Myers  v.  Smith,  ^  AU.  208. 

Qucsre^  Whether  if  the  taking  had  been  felonious,  it 
would  have  been  a  defence  to  the  action.    Ibid. 

If  a  locked  trunk  is  distrained,  the  landlord  is  respon- 
sible for  the  value  of  its  contents ;  and  per  Ritchie,  J.,  the 
bailiff  should  open  the  trunk  and  take  an  inventory  of  the 
contents.    Ibid. 

4— Breakiai:  outer  doors— Effect  on  legality  of  prd- 
ceedinys. 

Breaking  open  the  outer  door  of  a  dwelling-house  ta 
distrain  for  rent,  does  not  render  the  distress  void,  and  ia 
no  answer  to  an  avowry  for  rent  in  arrear,  in  an  action  of 
replevin  for  the  goods.  (Garter,  C.  J.,  hesitanUy  and 
Ritchie,  J.,  dissentiente.)     Myers  v.  Smithy  4  All.  207. 

Heldy  per  Parker,  J.,  That  the  unlawful  act  of  breaking 
the  door,  came  within  the  term  ''  irregularity"  in  cap.  126, 
sec.  7  of  the  Rev.  Stat.,  for  an  action  on  the  case  would  be 
the  remedy.    Ibid. 

Per  Ritchie,  J.,  1st.  That  the  distress  was  illegal,  and 
that  replevin  was  the  peculiar  remedy  therefor.  2nd» 
That  sec.  7  of  the  Statute  applied  only  to  cases  where  the 
distress  was  legally  made,  but  the  subsequent  conduct  of 
the  distrainer  was  irregular.    Ibid. 

5— FnmdHlent  or  clandestine  removal  of  i^oods. 

Where  goods  are  fraudulently  or  clandestinely  removed 
without  a  distress,  the  landlord  may  follow  them  and 
distrain  within  thirty  days  thereafter,  under  1  Rev.  Stat. 
cap.  126,  sec.  4,  although  the  rent  may  not  have  been  due, 
or  in  arrear  at  the  time  of  removal.  Hoyt  v.  Stocktofiy  2 
Han.  60. 

« The  mere  removal  of  goods  by  the  tenant  from 

the  demised  premises,  when  rent  is  in  arrear,  is  not  conclu- 
sive evidence  of  fraudulent  intent  to  prevent  the  land- 
lord from  distraining,  although  the  effect  of  such  removal 
may  be  to  prevent  the  landlord  from  thus  recovering  the 
rent.    In  order  to  justify  the  landlord  in  pursuing  them,  it 
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must  appear  that  they  were  removed  with  a  view  to  elude 
the  distress ;  and  it  is  a  question  for  the  jury  whether  the 
removal  is  fraudulent  within  the  Act  of  Assembly  60  Geo. 
III.  cap.  21.     Martin  v.  Oilbert,  1  Kerr  202. 

7— DIstrainable  interest  lin  goods—Disputed  right  to 
goods— "Wrong-doer* 

Defendant  leased  a  house  to  P.,  who  shortly  afterwards 
gave  a  bill  of  sale  of  goods  to  plaintiff,  and  received  from 
him  a  lease  of  the  goods  for  two  years.  A  few  days  before 
a  quarter's  rent  came  due,  P.  moved  the  goods  off  the 
premises  :  the  defendant  followed  them  and  distrained  for 
the  rent :  plaintiff  gave  notice  that  he  was  the  owner  of  the 
goods,  and  forbade  the  sale ;  but  the  defendant,  believing 
the  bill  of  sale  to  be  fraudulent,  sold  the  goods  under  the 
distress.  In  trespass  for  taking  the  goods,  the  principal 
question  was,  whether  the  bill  of  sale  was  bonajide,  but  the 
Judge  directed  the  jury  that  the  tenant  had  no  distrainable 
interest  in  the  goods,  and  if  the  bill  of  sale  was  bana  fide, 
the  plaintiff  must  recover.  A  verdict  having  been  found 
for  the  plaintiff — Held,  per  Weldon,  Fisher  and  Wetmore, 
J.  J.,  (Ritchie,  G.  J.,  dubitante,)  That  the  tenant  had  no 
distrainable  interest  in  the  goods.  Per  Bitchie,  G.  J., 
That  even  if  he  had  a  distrainable  interest,  the  defendant 
was  liable  for  having  sold  the  goods  as  the  absolute  pro- 
perty of  the  tenant.  Per  Allen  J.,  That  the  tenant  had  a 
distrainable  interest  in  the  goods,  and  that  as  there  was 
misdirection  on  this  point,  there  ought  to  be  a  new  trial,  as 
it  would  materially  affect  the  damages,  whether  the  defend- 
ant was  altogether  a  wrong-doer  or  not.  Pidgeon  v.  MiUi* 
gem,  Trin.  T.  1871. 

S— Trespass— Pleading  distress  lor  rent— Subsequent 
irregularity  after  distraint. 

It  is  a  good  plea  to  a  declaration  in  trespass  for  taking 
goods,  that  the  goods  were  distrained  for  rent  and  not 
being  replevied  within  five  days  were  appraised,  and  after 
such  appraisement  kept  and  detained  in  satisfaction  of  the 
rent ;  although  the  defendant  should  have  proceeded  to  sell 
the  goods,  yet  the  omission  to  do  so  will  not  enable  the 
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owner  to  maintain  trespass,  the  original  taking  been  law- 
ful. The  option  granted  by  the  Act  60  Geo.  III.  cap.  21^ 
see.  7,  to  bring  trespass  or  case,  is  to  be  understood  accord- 
ing to  the  subject  matter  of  the  grievance,  and  not  the 
mere  election  of  the  party.     Rogers  v.  Bunting  2  Kerr  230. 

9— Ifo  Fixed  Rent— Tools  of  trade— Other  dIsUraiaable 
property. 

A  distress  is  illegal  when  there  is  no  fixed  rent ;  so 
also  is  a  distress  of  the  tools  of  the  tenants'  trade,  when 
there  are  other  goods  on  the  premises  which  could  be  dis- 
trained oa.     R^'Mry  v.  McMinriy  2  Puf,  870. 

to— Claim  of  Property— Replevin. 

The  1  Rev.  Stat.  cap.  123,  sec.  12,  (Consol.  Stat.  cap. 
87,  sec.  20e3)  allowing  claim  of  property  to  be  put  in  an 
action  of  replevin,  is  not  applicable  to  cases  of  distress  for 
rent.  Orkwood  v.  Morrissey,  3  Pug.  140.  Rourke  v.  ParkSj. 
1  P.  dt.  B,  618.  (Same  principle — See  Renaud  v.  Keswick, 
1  P.  dB,S.) 

Rent  not    due—Proceeds   from  execution— Landlord 
no  rigiit  to  retain. 

See  Landlord  and  Tenant. 
Fish  ex  parte. 

Cnmnlative  remedy. 

See  Wharfage. 

HHhere   tenant  has    assigned   nniler  Insolvent  Act— 
Preferential  Lien. 

See  Insolvent  Act.     McLeod  v.  McOuirk. 

Bxecution  —  4:;iaiin    for  rent  —  Reasonable    time  for 
Slieriflr  to  make  enquiries. 

See  Landlord  and  Tenant  IE.  15, 

Damage  JFeasant— Replevin— Justice    ol|  the    Peace 
may  grant. 

See  Justicj  of  the  Peace  II.  11. 

lV0n-pa9rn1e.it  of  rent— Poiver  ot  re-entry  sufiicient  dis- 
tress—Affidavit. 

See  Ejectmeat  IV.  2,  8. 
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Impoundiiii:  Cattle. 

See  Damage  Feasant. 

DTork  and  liabonr— Asreement  to  credit  on  rent— Dis- 
tress—Payment— Action  for  money  had  and  re- 
ceived* 

See  Assumpsit  III.  40. 

excessive  distress— Necessary  Allegation. 

See  Pleading  I.  58. 

DISTRESS  WARRANT. 

Distress  Warrant^lrregnlar  proceedings. 

Tbf»  Act  18  Vic.  cap.  88,  relating  to  Sewerage  and  Water 
Supply  in  St.  John,  authorized  two  of  the  Commissioners 
to  issue  a  distress  warrant  for  a  rate,  but  no  warrant  was 
to  issue  till  thirty  days  after  a  demand  in  writing  under  the 
hands  of  the  Commissioners  or  any  two  of  them  of  the 
amount  due :  one  of  the  Commissioners  signed  a  warrant 
in  blank  without  any  proof  of  a  demand  made  for  the  rate, 
and  the  other  Commissioner  afterwards  filled  it  up  and 
issued  it.  Held,  That  it  was  illegal.  NowUn  v.  Sears,  6 
AU.  215. 

The  25th  section  of  the  Act  declared  that  no  proceedings 
should  be  taken  for  the  recovery  of  any  rate  after  the 
expiration  of  one  year  from  the  time  of  the  assessment. 
Held,  That  a  distress  levied  on  the  17th  July  1862,  based 
on  an  assessment  made  on  the  11th  July  1861,  was  bad, 
though  the  warrant  was  issued  within  the  year — the  distress 
being  a  ''  proceeding."    Ibid, 

DISTRIBUTION. 

See  Heir  at  Law. 
Surrogate  Court. 

DISTRINGAS. 

A  distringas  is  not  the  proper  remedy  against  a  Sheriff 
in  office,  to  compel  him  to  sell  goods  levied  on.  Phillips  v. 
Dickenson,  Trin.  T.  1881. 

Prior  to  ituiti  of  Court  of  Hil.  T.  4th  Vic,  the  mode  of 
proceeding  against  a  Sheriff  when  out  of  office,  for  not 
bringing  in  the  body  of  a  defendant,  was  by  distringas,  and 
not  by  attachment.    Henry  v.  Murphy,  1  Kerr  207. 
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DIVERSIOBT  OF  STREAifl. 

See  Damages  I.  80. 

DITORCE. 

I— On  ground  of  (?meity— Necessary  acts  of  violence. 

To  entitle  a  wife  to  a  divorce  a  mensa  et  thoro  on  the 
ground  of  cruelty^  there  must  be  acta  of  violence  or  ill 
treatment  by  the  husband,  by  which  her  life  or  health  is 
endangered ;  or,  there  must  be  evidence  of  threats  of  such 
violence  or  ill  treatment,  under  circumstances  which  lead 
to  a  conclusion  that  there  was  an  intention  on  his  part  of 
carrying  the  threats  into  execution.  A  slight  blow,  given 
without  premeditation,  and  in  consequence  of  very  insulting 
remarks  made  to  him  by  his  wife,  does  not  amount  to 
cruelty.     Hunter  v.  Hunter,  6  AU.  598. 

1i— Dower  barred  by  Adultery— Alteratiou  of  decree  so 
as  to  bar  Dower— IVo  notice— l¥ife  not  having  ap- 
peared in  suit. 

In  a  decree  of  divorce  a  vinculo  matrimonii,  on  the 
ground  of  the  wife's  adultery,  where  the  conduct  of  the 
husband  has  been  free  from  blame,  the  wife  should  be 
barred  of  her  dower.     Leem%n  v.  Leeman,  East.  T.  1872. 

Where,  in  such  a  case,  the  decree  of  the  Court  of 
Divorce  did  not  bar  the  dower,  the  Supreme  Court,  on 
appeal  by  the  husSaa  I,  a  i  iar  th )  Act  2S  Vic.  cap.  37,  ordered 
the  decree  to  b?  altered  in  thit  respect,  though  no  notice 
of  the  appeal  had  i>een  given  to  the  wife — she  not  having 
appeared  to  the  suit.     Ibid. 

Divorce  obtained  on  false  affidavits. 

See  Judgment  III.     Regina  v.  Wright. 

DOCKET ING  OF  JUDGIHEJVT. 

It  is  not  necessary  for  a  person  claiming  property  by 
virtue  of  a  Sherift's  sale  under  execution,  to  prove  the 
docketing  of  the  judgment  by  the  Clerk  under  8  Geo.  IV, 
«ap.  7.     Doe  dem.  Barlow  v.  Hatfield^  1  Kerr  417. 

DONATIO  IflORTIS  CAUSA. 

A  man  in  expectation  of  death,  endorsed  a  negotiable 
note  specially  to  his  wife,  and  delivered  it  to  her.    HeJd^ 
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That  this  did  not  operate  as  a  donatio  mortis  causa,  the  note 
not  being  transferable  by  delivery  only.  Weldon  v.  WeldoUy 
2  All.  598. 

A.,  shortly  before  his  death,  gave  his  wife  a  box  con- 
taining certain  things  under  circumstances  which  would 
amount  to  a  donatio  mortis  causa  of  the  box  and  contents. 
In  the  box  was  a  deposit  receipt  for  i^SOO,  which  A.  had  in 
the  bank.  Held,  That  this  record  being  only  evidence  of  a 
debt,  and  not  a  document  that  could  have  been  transferred 
so  as  to  make  the  bank  liable  to  a  third  party,  this  money 
did  not  pass  to  the  wife  as  a  donatio  mortis  catisa.  (See 
Aniss  V.  Witt,  33  Beav.  619,  that  money  due  on  a  banker's 
deposit  note  passes  as  a  donatio  mortis  causa  hy  the  delivery 
of  the  note.)     Ex  parte  Gerow,  5  AU.  512. 

DOW£R. 

1— Vieur-  Assiipaineat— Piirticalar«, 

In  an  action  of  ejectment  for  dower,  under  the  Act  21 
Vic.  cap.  35,  there  must  be  a  view  of  the  premises,  and  if  the 
plaintiflf  recovers,  the  dower  must  be  assigned  by  the  jury 
in  giving  their  verdict.  The  declaration  may  be  substan- 
tially the  same  in  form  as  in  an  ordinary  ejectment,  and 
the  defendant,  if  necessary,  may  obtain  particulars  of  the 
plaintiffs  claim.     Doe  dem  Johnston  v.  Jardine.  1  Ptug  170* 

2— Equity  of  redemption  la  JLaad. 

A  window  cannot  maintain  an  action  at  law  for  dower 
in  land  in  which  her  husband  had  only  an  equity  of  re- 
demption during  the  coverture  ;  even  though  the  husband's 
right  has  been  sold  since  his  death,  and  purchased  by  the 
defendant  expressly  subject  to  the  right  of  dower,  or  though 
the  mortgage  mar  have  been  paid,  if  it  is  not  discharged 
on  the  records.  Doe  dem,  McDonald  v.  Estabrooks,  4  AIL 
455. 
g^H asband  tenant  in  common. 

If  the  husband  was  seised  as  tenant  in  common,  the 
widow  can  only  be  endowed  in  common  under  the  Act  21 
Vic.  cap.  25,  and  not  by  metes  and  bounds.  Doe  dem,  John- 
ston  V.  Jardine  East.  T.  1873. 
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4— View— Proceedings, 

Where  an  order  for  view  is  made  in  an  action  for  dower 
under  the  Act  21  Vic.  cap.  25,  the  proceedings  should  be 
the  same  substantially  as  under  the  writ  of  view  under  the 
Act  4  Anne  cap.  16.    Ibid. 

d — ^Arrears  of  Dower. 

Senible,  That  arrears  of  dower  cannot  be  recovered  un- 
less the  husband  died  seised  of  the  land.    Ibid. 

Objection  to  trial  of  Action  for  Dower  by  common  jury. 
See  Judgment  as  in  case  of  Nonsuit  III.  12. 

•—Action    for  doi¥er— iinsband    seised  as   tenant  in 
common. 

Where  an  order  for  view  is  made  in  an  action  for  dower 
under  the  Act  21  Vic.  cap.  25,  the  proceedings  should  be 
the  same  substantially  as  under  the  writ  of  view  under  the 
Act  4  Anne,  cap.  16. 

If  the  husband  was  seised  as  tenant  in  common,  the 
widow  can  only  be  endowed  in  common  under  the  Act  21 
Vie.  cap.  25,  and  not  by  metes  and  bounds. 

Semble,  That  arrears  of  dower  cannot  be  recovered  un- 
less the  husband  died  seised  of  the  land.  Doe  dem.  John- 
ston  V.  Jardine,  1  Pug  838. 

7— Snbseqnentiy  acquired  Title. 

M.,  ( one  of  the  defendants  ),  owning  an  undivided  third 
portion  of  a  lot  of  land,  and  being  in  possession,  executed 
a  mortgage  of  the  whole  lot  in  favor  of  the  lessor  of  the 
plaintiff,  at  the  same  time  giving  a  bond.  M.'s  wife, 
though  not  named  as  a  party  to  the  mortgage,  executed  it, 
the  testimonium  clause  stating  that  she  did  so  for  the  pur* 
pose  of  releasing  her  right  of  dower  in  the  land  mortgaged. 
Subsequent  to  the  mortgage  the  wife  acquired  a  title  to  the 
other  two-thirds.  Held^  That  the  lessor  of  the  plaintiff 
was  not  entitled  to  recover  the  portion  subsequently  ac- 
quired by  the  wife.  Doe  dem  Bums  v.  McOraw,  2  P«^.  186. 
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See  Deed.    Crown  Grant  III.  1. 

t— Privileires   and  Appurtenanees— DTords  In  a  deed 
not  creating  a  rlgbX  of  iray. 

See  Rogers  v.  Pecfc,  Ber.  318, 
H— l¥ords  in  Deed— Water  privilege— Intejiest. 

A  deed  granting  all  the  right  title,  interest,  etc.,  of  A., 
in  and  to  '^  the  water  privilege  of  a  piece  of  land  describ- 
ed/' conveys  only  an  easement,  and  no  interest  in  the  land 
itself  ;  therefore,  the  grantee  cannot,  by  virtue  of  the  deed, 
maintain  trespass  for  an  entry  on  the  land.  Wilson  v.  Sin- 
clair, 3  AU,  843. 

8— exclusive  ei^oyment— Acquisition  of  right— Cessa^ 
tion  of  use— EflTect— Question  for  Jury. 

An  easement  to  appropriate  the  water  of  a  stream  in  a 
particular  way  ( as  by  a  dam  to  turn  the  water  in  a  partic- 
ular direction ),  may  be  acquired  by  an  exclusive  enjoy* 
ment  for  twenty  years  ;  and  where  such  a  right  is  once  cre- 
ated, it  is  perpetual,  and  passes  with  the  inheritance. 
McLean  v.  Davis,  &  AU.  266. 

4 A  short  cessation  of  the  use  of  the  easement,  oc- 
casioned by  the  burning  of  a  mill  with  which  it  was  con- 
nected, will  not  affect  the  right,  if  there  was  an  intention 
to  rebuild  the  mill  carried  into  effect  within  a  reasonable 
time,     Ihid. 

* The  removal,  by  a  tenant,  of  a  mill-dam  by 

which  an  easement  has  been  acquired,  without  the  assent 
of  the  owner  of  the  inheritance,  will  not  destroy  the  right  ; 
and  after  the  expiration  of  the  tenancy,  the  owner  of  the 
freehold  may  restore  the  dam.     Ibid. 

« In  a  case  relating  to  the  right  to  an  easement  of 

this  description,  it  is  a  question  for  the  jury  to  determine 
— 1st.  Whether  a  right  has  been  acquired  by  a  diversion 
of  the  water  for  twenty  years  ;  and  2nd.  If  so  acquired, 
whether  it  has  been  relinquished  or  abandoned.    Ibii. 

Y-mill-pond— Soil. 

A  deed  of  a  piece  of  land,  ''  together  with  the  mill-pri- 
vilege, saw-mill,  and  erections  belonging  to  the  same  ;  and 
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also  the  pond  or  flowage  above  the  said  mill,  *'  conveys  no 
right  to  the  soil  of  the  mill-pond,  but  only  an  easement  to 
dam  the  water  and  overflow  the  land  for  the  purposes  of 
the  mill  below.     Herbeson  v.  Cunningham,  1  Pug.  236. 

9— Demise— Construction  of— Wftiari. 

PlaintifiF  leased  to  defendant  part  of  a  wharf  forty  feet 
wide  by  one  hundred  feet  in  length,  ''  together  with  a  right 
of  way  or  passage  for  foot  passengers,  horses,  carts,  etc., 
in,  through,  over  and  upon  the  wharf  to  the  southward, 
westward  and  northward  "  of  the  part  leased  ( the  eastern 
part  fronting  on  a  highway).  Habendum,  the  demised 
premises  "  together  with  the  privilege  and  enjoyment  of 
the  said  wharf  and  the  said  right  of  way  or  passage  here- 
by demised,"  etc.  The  plaintifiF  covenanted  to  keep  the 
wharf  in  good  repair  and  fit  for  the  transportation  of  goods 
and  merchandise,  and  for  the  passage  of  horses  etc.,  so 
that  it  may  be  used  by  the  lessee,  his  executors,  etc.,  ''for 
all  purposes  of  ingress,  egress,  etc.,  and  as  a  highway, " 
etc.  Held  That  the  demise  only  extended  to  the  portion 
of  the  wharf  forty  feet  by  one  hundred  feet,  and  that  the 
lessee  had  only  a  right  of  way  over  the  remainder  of  the 
wharf,  and  was  liable  to  pay  wharfage  for  landing  goods 
upon  it.     Lawton  v.  Reed,  1  Pug,  829. 

Conveyance  of  HUH  witii  privileges  and  appurt4^nan« 
ces— Soil  of  piling  place  not  passing. 

See  Deed  I.  21. 
H — Driving  power  of  Engine— Agreement  for  nse  of. 

An  agreement  for  the  use  of  driving  i)ower  of  an  en- 
gine is  only  an  easement  which  cannot  be  created  by  pa- 
rol, and  a  parol  agreement  would  be  determined  by  a 
conveyance  to  a  third  party  from  the  party  agreeing  to 
give  the  power.  Brewing  v.  Berry  man,  2  Pug.  115. 
ECCLE^ilASTICAI.  CORPORATIOIV. 

See  Church  of  England. 

EJECTIflElVT. 

I.  Lessor's  Titlb. 
II.  Between  Partioular  Persons. 
Bight  of  Action  and  Defence. 
UI.  Practical  Procedure. 
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IV.  Setting  Aside,  or  Staying  Proceedings. 
Y.  Miscellaneous. 
VI.  Action  for  Mesne  Proptts. 
VII.  Consent  Rule. 

I. 

Lessor's  Title. 

1— Bargain   and   Sale  —  Jad§rnient  Lien— Relation   of 
execution  to  prior  Judgment. 

Ejectment  was  sustained  by  a  lessor  of  the  plaintiff 
under  a  deed  of  bargain  and  sale  from  A.  against  the 
defendant,  who  claimed  under  a  purchase  from  the  Sheriff 
by  virtue  of  an  execution  issued  upon  a  judgment  which 
had  been  obtained  upon  a  former  judgment  of  the  Court 
against  A.,  which  latter  judgment  was  prior  to  the  deed  of 
bargain  and  sale  to  the  lessor  of  the  plaintiff,  the  Court 
holding  that  the  execution  could  not  have  relation  back  to 
the  first  judgment.  Doe  dem.  Peahody  v.  Af .  Knight^  Ber,  876. 

9_I^essee,  Estate  for  years— Necessity  of  actual  entry* 

.  The  estate  of  a  lessee  for  years  is  not  complete  without 
actual  entiy ;  therefore,  where  a  lessor  ia  ejectment  made 
title  undei-  a  lease  from  D.,  without  showing  any  entry 
under  the  lease,  and  it  appeared  also  that  the  defendant 
had  been  several  years  in  possession.  Held,  That  the 
lessor's  title  was  incomolete.     Doe  v.  Munro,  1  AIL  92. 

8— Remainderman. 

The  tenant  of  a  devisee  for  life  may,  after  the  death  of 
such  devisee  be  ousted  by  the  remainderman  without  any 
notice  to  quit.     Doe  dein.  Fields  v.  McKay,  2  Ken*  435. 

Lot  No.  8,  containing  two  hundred  acres,  was  granted 
by  the  Crown  to  one  W.  in  1787,  but  it  did  not  appear  that 
he  ever  used  or  improved  it.  The  lot  remained  in  a  wilder- 
ness htate  until  1811|  when  E.  H.  entered  upon  it,  cleared 
and  cultivated  seven  or  eight  acres,  and  resided  there  until 
her  death  in  1813.  By  her  wiU  in  August  1813,  she 
devised  fifty  acres  of  the  lot  to  one  S.  for  her  life,  with  the 
remainder  to  G.  F.  and  the  heirs  of  his  body.  At  the  death 
of  S.  in  1842,  the  defendants  were  found  in  possession  of 
the  fifty  acres ;  and  it  appeared  that  they  came  on  the  lot 
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under  8.,  and  paid  rent  to  her,  though  the  particulars  of 
the  demise  did  not  appear.  They  now  set  up  an  adverse 
possession  against  G.  F. — Held,  That  they  occupying  as 
tenants  of  S.,  couid  not  set  up  title  by  adverse  possession 
against  G.  F.,  the  remaiiiderman.    Ibid, 

Held  also,  That  under  the  circumstances,  it  was  fairly 
to  be  presumed  they  held  the  whole  fifty  acres  under  S^ 
and  not  merely  the  part  actually  improved  by  E.  H.,  and 
that  at  the  death  of  S.,  the  devisee  for  life,  G.  F.  or  his 
assignees  were  entitled  to  recover  possession  of  the  fifty 
acres.    Ibid. 

Maintaining  CJectmeiit  ivitiiout  demand  of  possession. 

See  Will  8. 
Heir— Disclaimer. 

See  Disclaimer. 

4  —  licssor^s    Title— Rebuttal   by   adverse  possession 
proved  and  uncontradicted* 

Where  the  evidence  of  the  plaintiffs  right  to  recover  in 
ejectment,  arising  from  documentary  title,  and  constructive 
possession  in  the  person  who  conveyed  to  the  lessor  of 
plaintiff,  was  rebutted  by  actual  adverse  occupation  for 
twenty  years  past  in  the  defendant,  and  those  from  whom 
he  claimed,  which  was  uncontradicted,  the  Court  set  aside 
the  verdict  given  for  the  plaintiff,  and  ordered  a  new  trial. 
Doe  d.  McMackin  v.  Devine,  1  Kerr  411. 
Title  by  Estoppel. 

See  Acquiescence. 
5— Orantee  ot  Croivn— Unoccupied  land— Possession. 

The  grantee  of  the  Crown,  according  to  the  ordinary 

mode  of  granting  the  wild  lands  in  this  Province,  being 

deemed  prima  facte  in  possession  of  the  land  granted  where 

there  is  no  adverse  occupant,  it  is  sufficient  for  a  plaintiff 

in  ejectment,  who  claims  under  a  grant  to  his  lessor  more 

than  twenty  years  old,  to  shew  that  the  land  within  that 

period  remained  in  its  natural  state  and  unenclosed.    See 

Doe  dem.  Des  Barres  v.  White,  1  Kerr  696. 

«— Orantee — Adverse  possession — Disseisin  —  Descent 
cast— Demise  ot  wife^s  property  before  marriaire. 

When,  at  the  time  of  the  execution  of  a  deed  of  convey- 
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ance  frcm  A.  to  B.  of  certain  lands,  the  grantor  is  disseised 
thereof,  no  estate  passes  to  B.  All  the  facts  which  con- 
stitute a  disseisin  must  be  clearlj'  made  out,  and  no  pre- 
sumptions should  be  allowed  in  favor  of  a  disseisin.  The 
doctrine  of  descent  cast  enures  only  to  the  benefit  of  the 
heirs,  and  not  to  strangers.  A  demise  in  name  of  husband 
and  wife  of  the  wife's  property,  laid  previous  to  the  mar- 
riage, is  not  good.  Doe  dem.  Thomson  and  wife  v.  Barnes, 
Ber.  426. 

T— Prior  possession. 

Prior  possession  is  a  sufficient  title  in  ejectment  against 
a  mere  wrong-doer.  Doe  dem .  Dowling  v.  Pearson,  8  Kerr  185. 

8 The  plaintiff  in  ejectment  claimed  under  a  con- 
veyance from  A.  in  1847.  A.  had  then  been  in  possession 
of  the  land  about  six  years,  and  continued  to  occupy  till 
1856,  when  he  left  the  country  and  the  defendant  took 
possession.  Heldy  Ritchie,  J.,  dissentiente,  That  in  the 
absence  of  any  title  in  either  party,  the  prior  possession  of 
the  plaintiff  (claiming  through  A.)  was  sufficient  to  enable 
him  to  recover  against  the  defendant.  Doe  v.  Tlwmson,  4 
AU.  461. 

Per  Ritchie,  J.,  That  less  than  twenty  years'  possession 
in  the  plaintiff,  was  not  evidence  of  title  in  ejectment, 
unless  the  defendant  entered  under  the  plaintiff,  or  the 
plaintiff  was  wrongfully  deprived  of  possession  by  actual 
ouster,  or  by  force  or  fraud.    Ibid. 

9— Vacant  Crown  land. 

Quare,  Whether  a  mere  priority  of  possession  of  vacant 
Grown  Land  is  sufficient  title  in  ejectment  against  a  wrong- 
doer in  any  case  ?  It  is  not  certainly  against  a  person 
who  has  applied  to  the  Grown  for  a  grant  of  the  land,  and 
obtained  an  order  for  the  survey  thereof.  Doe  dent.  Mor- 
rison V.  McAlpin,  2  Kerr  467. 

19— Title  out  ofEiessor—Eiiniltatlons— Payment  of  rent* 

It  is  a  sufficient  defence  in  an  action  of  ejectment,  to 
prove  title  out  of  the  lessor  of  the  plaintiff.  Doe  ex  deni. 
McOowan  v.  McColgan  1  Han*  688. 
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Where  the  lessor  of  the  plaintiff  derives  his  title  from 
his  ancestor,  acquired  by  the  Statute  of  Limitations,  it  is 
sufficient  to  prove,  for  the  defence,  that  such  ancestor  paid 
rent  for  the  locus  in  qtu),  while  the  Statute  was  running* 
Ibid. 

R4*-entry— Liea«e— Forfeinire. 

See  Infra  IV.  8. 

II— Title  in  tliird  person— Hlortirage. 

Defendant  in  ejectment  may  shew  that  at  the  time  of 
the  demise  laid,  the  legal  title  was  vested  in  a  third  per- 
son, to  whom  the  lessor  of  the  plaintiff  had  mortgaged  the 
property,  though  the  defendant  does  not  claim  under  the 
mortgage.  (But  see  2  Wm.  IV.  cap.  23,  sec.  4.)  Doe  dem. 
Munro  v.  Hanson^  Mich.  T.,  1831. 

Possession  of  i¥ldoiir— Continuance  after  deatli  ot  lins* 
band— Holding  tor  wlioni  considered  —  m alUnn: 
out  title  by  adding  possession. 

See  Possession  4. 

19— Married  aiironian —- Parol  gift  to— Possession  hy 
husband— Donor^s  right. 

Where  a  party  gives  land  to  another  by  parol,  and 
donee  enters,  he  is  in  under  the  donor,  and  the  donee  is  in 
possession  simply  by  permission  of  the  donor — the  title 
does  not  pass  by  such  a  gift.  Where  there  was  a  parol 
gift  of  land  to  a  married  woman,  and  the  property  was 
actually  occupied  by  the  husband  of  the  donee  and  worked 
by  him — she  residing  with  him  as  his  wife — Held,  That 
the  wife  could  assign  no  title  by  such  possession,  either 
as  against  the  husband  or  the  donor.  Qtuere,  Where  a 
party  puts  another  in  possession  of  land,  and  gives  him  a 
gift  of  same  by  parol,  this  might  not  be  considered  a  dis- 
continuance of  the  owner's  possession,  and  the  Statute  of 
Limitations  begin  to  run  at  once,  and  not  at  end  of  a  year 
when  a  tenancy  at  will  would  cease.  Doe  dem.  Vincent  v. 
Murray,  2  Piig.  875. 

Ig— Will— Imposing  condition— Heir— Demand  of  Pos-^ 
session. 

J.  M.,  senior,  devised  land  to  J.  M.,  and  also  provided 
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that  J.  M.,  junr.  should  have  full  possession  and  control  of 
the  property  until  J.  M.  should  settle  permanently  thereon. 
J.  M.  died  in  about  two  years  after  the  teptator's  decease^ 
without  having  made  a  permanent  settlement.  The  heir  of 
J.  M.  having  brought  ejectment  against  J.  M.,  junr.,  Held, 
That  on  J.  M.'s  death,  the  fee  passed  to  his  heirs ;  also 
that  the  latter  could  bring  ejectment  without  previous  de- 
mand of  possession.  Doe  dent.  Murray  v.  Murray,  2  Pug, 
361. 

married  woman— Release  of  dourer  —  Property  sub- 
^iequently  acquired. 

See  Dower.     Doe  dem.  Burns  v.  McOraw,  2  Pug.  185. 

II. 

Between  Particulab  Persons. 

1— Tenant    at   mrill— Adverse    possession— Statute  of 
liimltatlons. 

Where  B.  being  put  into  possession  of  premises  by  A. 
under  an  agreement  for  purchase,  continued  to  hold  such 
possession  for  upwards  of  twenty-one  years,  and  receive 
the  rents,  profits,  etc.,  the  Court  considering  B.  strictly  a 
tenant  at  ivill,  held  in  an  action  of  ejectment  brought  by 
the  heirs  of  A.  against  B.'s  grantee,  that  the  plaintiff's 
right  of  action  was  barred  by  the  7th  section  of  the  Act  of 
Assembly  of  6  Wm.  IV.,  cap.  43.  Doe  dem.  Purdy,  et  al 
V.  Peters,  Ber.  860. 

It— Merpferof  tenanc|rat  \¥ill— Possession  under  agree- 
ment for  sale. 

An  agreement  was  made  by  A.  and  B.  by  mutual  bonds, 
for  the  sale  and  conveyance  of  lands  by  A.  to  B.  on  pay- 
ment of  a  certain  sum  on  or  before  the  1st  of  May,  1829, 
together  with  lawful  interest  for  the  first  three  years,  and  eight 
per  cent,  for  the  last  two  years,  as  a  consideration  for  the  use 
of  tlie  land.  Held,  That  B.,  who  was  let  into  possession 
under  this  agreement,  was  not  a  tenant  at  will  to  A.,  but 
tenant  for  years  until  the  1st  May,  1829.  Before  that  day 
A.  died,  and  by  his  will  devised  the  land  to  his  widow  for 
her  life,  and  after  her  death  to  his  children  (the  liBSSors  of 
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the  plaintiff).  He  appointed  his  widow  his  exeoatrix»  and 
the  defendant »  who  was  B.'s  assignee,  paid  the  porchaiBe 
money  of  the  land  to  the  widow,  and  received  from  her  the 
deed  of  bargain  and  sale.  Held,  That  the  defendant  ooald 
not,  after  this,  set  up  a  tenancy  at  will  under  the  agreement^ 
such  tenancy  if  any  having  merged  in  the  life  estate  con- 
veyed by  the  widow's  deed  ;  and  that  after  the  death  of  the 
widow  an  ejectment  might  be  maintained  by  the  children 
without  any  notice  to  quit,  or  demand  of  possession.  Doe 
dem.  Cliff  et  oIy,  Connaway,  Ber.  882. 

S ^A  person  taking  possession  of  land  under  an 

agreement  to  purchase,  which  specified  no  time  for  the 
continuance  of  the  possession  in  the  event  of  the  purchase 
not  being  completed,  becomes  a  tenant  at  will ;  and  such 
tenancy  must  be  terminated  by  some  act  of  the  parties^ 
before  he  can  be  ejected  on  non-completion  of  the  purchase. 
Doe  V.  Denny  8  All.  50. 

The  Act  6  Wm.  IV.,  cap.  48,  sec.  7,  does  not  apply  to 
such  a  case ;  but  only  to  questions  arising  under  the  Statute 
of  Limitations.    Ibid. 

4— JLan^lord  and  tenant— Expiration  of  lease— Ifotlee 
to  quit— Holding  over. 

Where  a  tenant,  under  a  parol  lease  for  seven  years» 
holds  over  the  term  (no  rent  having  been  paid),  no  notice 
to  quit  is  necessary  before  ejectment  brought  by  the  land- 
lord.    Doe  V.  Parkinson  v.  Haubtman,  Ber.  484. 

5— Eiandiord— Defence  by— Neceeslty  of  shenriny  title 
against. 

In  an  ejectment,  where  the  landlord  defends  the  action, 

the  plaintiff  must  shew  a  title  against  him,  otherwise  he 

cannot  recover.    As  where  A.  defended  as  landlord  of  B., 

who  he  admitted  by  the  consent  rule  to  be  in  possession, 

and  the  plaintiff  only  proved  conveyances  from  C.  to  B.,  and 

from  the  Sheriff  to  the  lessor  of  the  plaintiff  under  an 

execution,  of  B.'s  right  and  title  to  the  property,  without 

shewing  any  actual  possession  in  B.  or  C.     Held  insuf- 

ficent.     Doe  dem.  Hatheway  v.  Hatchf  8  Kerr  194. 
32 
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•€—]IIoitgai:or9— Defence    by  Teaaat   under    title   of 
Mortgai^ee* 

In  ejectment  by  mortgagon  against  a  tenant,  who  had 
Teceived  the  possession  from  them,  under  a  lease  made  after 
ihe  giving  of  the  mortgage,  but  while  the  mortgagors  were 
in  possession ;  the  tenant  may  defend  under  the  mortga- 
gee's title  by  shewing  that  he  subsequently  became  tenant 
•of  the  premises  to  the  mortgagees,  and  had  paid  rent  to 
ihem.    Doe  dem.  Diffin  v.  Simpson,  8  Kerr  194. 

T— Beir  and  Tenant  hy  eonrtesjr. 

A  married  woman,  whose  husband  had  left  the  country, 
let  the  defendant  into  possession  of  her  land,  and  died ;  her 
daughter,  claiming  as  heir,  brought  ejectment,  and  there 
was  conflicting  evidence  of  the  death  of  the  husband,  upon 
which  the  jury  found  in  favour  of  the  life.  Held,  That  as 
ihe  husband  had  the  possessory  right  as  tenant  by  the 
•courtesy,  the  verdict  was  properly  given  for  the  defendant, 
.field  also,  That  though  the  defendant,  having  received 
jK)Sses8ion  from  the  mother,  might  be  estopped  from  dis- 
puting the  right  of  the  lessor  of  the  plaintiff  to  inherit  »he 
land,  he  was  not  estopped  from  shewing  that  she  had  not 
the  right  to  the  immediate  possession.  Reed  d.  Burcheli  v. 
Brown,  2  AU.  168. 

The  heir's  right  of  entry  is  suspended  until  the  death  of 
ihe  tenant  by  the  courtesy.    Ibid. 

I^essee  and  JLessor— Defence  by  Eiessor— Surrender  of 
leaser-Facts  for  Jnry. 

See  Surrender. 
'^—Persons  beyond  seas— Alyht  of  action* 

The  right  given  by  1  Bev.  Stat.  cap.  189,  sec.  16,  to 
persons  beyond  seas,  to  bring  an  action  for  the  recovery  of 
land  within  ten  years  after  the  disability  ceases,  does  not 
suspend  the  right  of  action  during  the  person's  absence* 
Doe  dem.  Fitzgerald  v.  Maxwell  6  AU*  268. 

il— No  docnmentary  or  possessory  title. 

Defendant  let  into  possession  under  written  agreement^ 
necessary  to  produce  it,  or  give  secondary  evidence  after 
notice  to  produce  it.    See  Evidence  Yll.  28. 
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lO^Fnuidvleat  conveyance— Besalting  trust— Eqvl^ 
ftMe  estate* 

B«  N.,  the  plaintiff's  father,  agreed  to  purchase  land 
from  F.»  and  paid  for  it ;  but  being  somewhat  in  debt,  he 
requested  F.  to  make  the  oonveyance  to  the  plaintiff— then 
about  two  years  old— whish  was  aeoocdingly  done,  and  B. 
]Si*  took  possession  of  the  land.  Upwards  of  a  year  after 
this,  a  judgment  was  obtained  against  B.  N.  and  execution 
issued,  under  which  the  land  was  seized  by  the  Sheriff  and 
sold  to  the  defendant.    In  ejectment  by  the  son — Heldf 

(Fisher,  J.,  dissenting),  That  though  the  purchase  by  B.  N.» 
in  the  name  of  his  son,  might  create  a  resulting  trust  in 
favour  of  the  former,  he  would  only  have  an  equitable 
estate,  and  the  defendant,  claiming  his  right  under  the 
Sheriff's  deed,  had  no  defence  against  the  legal  title  of  the 
plaintiff  under  the  deed  from  F.  Nixon,  v.  Bomermlie,  A(ic&. 
T.  1871. 

-Tettant  ef  Mortgai^ee— HoMer  of  Sqvlty  of  redemption. 

A  tenant  of  a  mortgagee  has  a  right  to  set  up  the  title 
of  the  latter  as  a  defence  to  an  ejectment  brought  by  the 
person  holding  the  equity  of  redemption.  Doe  dem.  Smith 
▼.  Snafr,  1  P.  d  B.  66. 

l«andlord  and  tenant— Be-entry—Oanse  Ikrom  1  Bev* 
Stat.  cap.  1)M,  sec.  94— Amount  of  Distress. 

See  Landlord  and  Tenant  26.  Doe  dem.  Chipnum  v.  Roe. 
Snnunary  ejectment  by  Ejuidlord. 

See  Landlord  and  Tenant  YIII. 

m. 

Pbaotioal  Pooedubb. 
I— Service  of  Declaration. 

A  service  of  declaration  in  ejectment  on  the  tenant's  son 
on  the  premises,  is  not  sufficient  without  proof  that  it  came 
to  the  tenant's  knowledge.  Doe  dem.  True  v.  Fen^  1  Kerr 
468. 

s Service  of  a  declaration  by  reading  it  in  a  loud 

voice,  and  passing  the  copy  and  notice  under  the  door  of 
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the  dwelling-housey  the  tenant  being  in  the  house  at  the 
time  and  refusing  to  open  the  door>  or  listen  to  the  explana- 
tion of  the  service.  Held  sufficient.  Doe  dem.  Beatty  t. 
Boe,  2  Kerr  169. 


la^lord— AflldaTil— BTaMie  oi  teauit. 

In  ejectment  brought  by  the  landlord  for  non-pay* 
ment  of  rent  under  Act  50  Geo.  HI.,  cap.  21,  where  half  a 
year's  rent  is  in  arrear,  and  no  sufficient  distress  found  on 
the  premises,  the  affidavit  of  service  of  declaration  by 
affixing  a  copy  to  the  door  of  the  house,  the  possession 
being  vacant,  should  state  the  name  of  the  tenant  from 
whom  the  rent  is  due.    Doe  dem*  White  v.  Roe,  2  Kerr  860. 

4 Service  of   a   declaration  in    ejectment  on  a 

daughter  of  the  tenant,  on  the  premises,  is  not  sufficient  to 
obtain  a  rule  for  judgment  against  the  casual  ejector.  Doe 
dem.  Disbrow  v.  Fen,  Ber.  847. 

ff Service  of  a  declaration  in  ejectment  on  the  wife 

of  the  tenant,  at  his  dwelling-house,  is  sufficient.  Doe  dem. 
Peabody  v.  Boe  Ber.  847. 

e ^Where  the  tenant  could  not  be  found,  and  no 

person  was  in  actual  possession,  and  a  copy  of  the  declara- 
tion had  been  affixed  on  the  most  conspicuous  part  of  the 
premises,  a  rule  nm  for  judgment  was  granted,  to  be  served 
in  the  same  manner  as  the  declaration.  Doe  dem.  Tread- 
well  V.  Roe,  1  AU.  586. 

T— Bole  urisl— Statement—Name  ol  tenant— Slumber  ol 
days  for  appearance* 

The  rule  nisi  for  judgment  against  the  casual  ejector, 
need  not  state  the  name  of  the  tenant,  nor  the  number  of 
days  allowed  him  to  appear.  Doe  dem.  Taylor  v.  Boe,  1 
AU.  1. 

Service  of— Wliere  tenant  could  not  be  found* 

See  Supra  1. 

8— Non-entry  of  rule— Excuse. 

Where  the  rule  for  judgment  against  the  casual  ejector 
was  not  entered  at  the  term  in  which  the  notice  directed 
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the  tenant  to  appear,  in  consequence  of  a  proposition  made 
by  him  to  settle  the  claim,  and  which  he  afterwards  refused 
to,  carry  out,  a  rule  for  judgment  was  allowed  to  be  entered 
at  the  next  term.  Doe  dem.  N.  B.  and  Nova  Scotia  Land 
Co.  T.  Roe,  6  AU.  286. 

i^— ClaiMi  aa  landlord— Allowing  to  defead  as  sneh* 

If  the  relation  of  landlord  and  tenant  does  not  clearly 
exist,  there  should  be  a  summons  or  rule  nUi  before  a  per* 
Bon  claiming  as  landlord  can  be  allowed  to  defend  an  action 
of  ejectment  in  that  character.  Doe  dem.  Fatds  v.  Fen. 
1  AU.  686  and  688. 

flO"— jrad§rnienl    against   casual  ejector— Acknowledg- 
ment of  service  of  declaration. 

An  acknowledgment  by  the  tenant  before  the  day  of 
appearance,  that  he  had  received  the  copy  of  a  declaration 
in  ejectment,  is  sufficient  to  entitle  the  plaintiff  to  judg- 
ment against  the  casual  ejector.  Doe  dem  Kirk  v.  Roe,  2 
AU.  468. 

U— Objections  as  to  proof    ot«.  possession— Must   be 
taken  at  trial. 

If  the  defendant  in  ejectment  wishes  to  limit  the  plain- 
tiff's right  to  recover,  to  part  of  the  land,  in  consequence 
of  its  being  chiefly  wildemess,  and  no  actual  possession 
proved,  the  objection  must  be  taken  at  the  trial    Doe  v. 
MeOloyn,  i  AU.  188. 

Premises    under    demise— Service    ot    declaration- 
Notice  of  Eiandlord— Essentials. 

See  Landlord  and  Tenant  26.     Orpwood  v.  Morrisey. 

IV. 

BbtTDKI  ASIDB  OB  STAYING  PBOOBBDINas. 

1— JTndgntent  lagalnst  casual  elector— Non-FniHlment 
of  agreement^Blght  to  enter  Judsruent. 

Where  by  the  terms  of  an  agreement  entered  into  by 
the  parties  pending  an  action  of  ejectment,  that  the  tenant 
should  give  up  possession  of  ten  acres  of  the  land  in  ques- 
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tioD,  situate  along  a  eertain  shore,  wherever  the  same  might 
be  selected  9  but  tibat  if  the  selection  included  the  house 
where  the  tenant  lived,  he  was  to  be  allowed  to  hold  it  until 
the  Ist  May  ensuing;  and  on  failure  to  perform  the  stipula* 
tions  of  the  agreement  on  the  part  of  the  tenant,  the  lessor 
was  at  liberty  after  the  Ist  May  to  sign  judgment,  etc. ;  and 
it  appearing  that  the  selection  along  shore  was  to  be  such 
as  to  suit  one  W.  C,  and  that  he,  with  the  lessor  and  a  sur- 
veyor, went  about  1st  April  following  and  made  the  selec-^ 
tion  of  the  ten  acres,  which  included  the  house  where  the 
tenant  resided,  and  afterwards  the  tenant  in  possession 
being  dissatisfied  with  the  selection,  without  the  assent  of 
the  lessor  got  another  surveyor,  who  made  a  selection  of 
the  ten  acres,  which  excluded  the  house ;  and  upon  the 
lessor  and  others  on  his  behalf  coming  on  the  premises  to 
ascertain  whether  there  were  any  mistake  in  the  first 
survey,  the  tenant  refused  to  let  them  proceed,  threatened 
to  shoot  them,  and  refused  to  give  up  the  house  on  the  1st 
May ;  whereupon  the  lessor  of  the  plaintiff  entered  up  judg- 
ment against  the  casual  ejector,  and  sued  out  execution* 
Held,  That  the  lessor  was  right  in  so  doing.  Doe  dem. 
Scovill  V.  Roe,  8  if  err  611. 

•—Vacant  premises— Be-entry^-Dlstress. 

Affidavit  should  state  that  the  party  had  searched  for 
property  on  the  demised  premises  on  a  particular  day,  and 
that  none  could  be  found — the  bald  statement  that  no  suf- 
ficient distress  was  to  be  found,  not  sufficient.  Doe  dem. 
OUbert  v.  Roe,  2  Han.  6. 

S— Re-entry  lor  non-payment  of  rent— Insnfliciency  or 
distress  to  satisfy  rent  not  shenm—Ij^ase— Re- 
newal—Necessity  ot  realising  portion  of  distress 
If  any  founds  before  brinifing  ^ectment  on  clause 
of  forfeiture. 

A  lease  was  made  by  A.  to  B.,  for  fourteen  years  from 
Ist  May,  1849,  with  a  covenant  by  A.  to  pay  for  improve- 
ments, or  renew  the  lease  at  the  end  of  the  term.  A.  con- 
veyed the  reversion  to  the  plaintiff  in  October,  1869,  at 
which  time  it  was  alleged  that  $1,200  arrears  of  rent  were 
due  from  B.,  who  had  left  the  country.    In  ejectment,  for  a 
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foifeitore  for  non-pftyment  of  the  rent»  the  plaintiff  daimed 
the  arrears,  and  $72  for  a  half  year's  rent,  due  since  he 
became  the  owner  of  the  reversion.  The  affidavit  of  Hhe 
bailiff  stated  that  when  he  served  the  declaration  there  was 
not  sumcient  distress  on  the  premises  to  satisfy  the  arrears 
of  rent  stated  to  be  due,  and  that  the  value  of  the  goods  oxl 
the  premises  at  that  time  did  not  exceed  $50  in  his  estima- 
tion. Held,  1st.  That  as  this  affidavit  referred  to  the 
whole  arrears  of  rent  claimed  by  the  plaintiff,  it  did  noi 
clearly  shew  that  there  was  not  sufficient  distress  on  the 
premises  to  satisfy  the  half  year's  rent  accruing  due  since 
the  plaintiff  became  the  owner.  2nd.  That  as  it  did  noi 
appear  that  the  lease  had  been  renewed,  or  that  B.  held 
over  after  the  expiration  of  the  lease,  or  that  the  tenant  in 
possession  held  under  B.,  there  was  nothing  to  shew  that  a 
new  tenancy  was  created,  to  which  the  proviso  for  re-entry 
in  the  lease  would  attach.  If  the  goods  on  the  demised 
premises  are  not  sufficient  to  satisfy  half  a  year's  rent,  the 
landlord  may  bring  ejectment  on  the  clause  of  forfeiture, 
without  realizing  a  part  by  distress.  Doe  dem.  Boyd  v.  Roe, 
2  Han.  49. 

4— jrudgmenC  l»j  dellialt— IVfferits. 

When  a  judgment  by  default  in  ejectment  had  been 
signed,  in  consequence  of  the  neglect  of  the  attorney  in- 
structed by  the  tenant  to  enter  an  appearance,  the  Court 
set  it  aside  on  an  affidavit  of  merits,  the  writ  of  possession 
not  having  been  executed.  Doe  dem.  Thomson  v.  Roe,  2 
AU.  259. 

9— Staying  proceedlai^   aatil   paymeut    of  costs    of 
previous  action* 

The  lessor  of  the  plaintiff  claim  3d  under  a  deed  from  A.. 
iu  1847,  and  the  defendant  under  a  subsequent  deed  from 
the  assignee  of  A.,  who  had  becomd  bankrupt,  under  which 
deed  the  defendant  brought  ejectment  against  A.  and  ob- 
tained possession.  The  Court  refused  to  stay  proceedings 
in  ejectment  brought  by  the  lessor  of  the  plaintiff  till  the 
defendant's  costs  in  his  suit  against  A.  were  paid,  though 
the  lessor  of  the  plaintiff  had  employed  the  attorney  to  de« 
fend  that  action.     Do?  v.  Tlwmson,  4  All.  596. 
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€— Second  trial  -BeAisal  to  enter  Into  consent  rule— 
Co«ts. 

Where  a  second  ejectment  was  broaght  in  consequence 
of  the  tenant's  refusal  to  enter  into  a  consent  role  contain- 
ing a  proper  description  of  the  premises,  the  Court  refused 
to  stay  the  proceedings  until  the  costs  of  the  first  suit  were 
paid.    Doe  dent.  Mortice  v.  Roe  8  AU.  84. 

Y— cyectment  for  non-payment  of  rent— Vacant  prem- 
ises—Service—Anie  nisi— Irregularity. 

The  lessor  of  the  plaintiff  having  a  right  of  re-entry, 
and  there  being  a  half  year's  rent  due,  brought  an  action  of 
ejectment,  and  the  premises  being  vacant,  service  was  effect- 
ed by  posting  the  declaration  and  notice  on  the  door  of  the 
house.  Motion  having  been  made  for  judgment  nin^  the 
court  granted  a  rule  niA  with  directions  for  it  to  be  served 
in  the  same  manner  as  the  declaration.  The  lessor  of  the 
plaintiff  treated  the  rule,  as  a  rni  •  to  gment  nUi^  and 
not  receiving  an  appearance  in  the  time  allowed,  signed 
final  judgment  against  the  casual  ejector  and  issued  a  writ 
of  habere  fadas^  under  which  he  was  put  into  possession.  On 
motion  to  set  aside  the  judgment  and  writ,  it  was  held,  by 
Allen  C.  J.  Weldon,  Wetmore  and  Duff  J.  J.  (Fisher  J. 
diM.)  that  it  was  the  duty  of  the  plaintiff's  attorney  to  see 
what  rule  was  granted  on  his  own  application,  and  that  the 
judgment  was  irregular  and  should  be  set  aside. 

Semble,  Under  these  circumstances  the  lessor  of  the 
plaintiff  is  entitled  to  a  rule  absolute  tor  judgment  nisi  in 
the  first  instance.  Doe  dem.  Stephenson  v.  True,  r2  P.  d 
B.  748. 

V. 

Miscellaneous. 
—-Demise  expired— Amendment. 

Where  demise  stated  in  a  declaration  had  expired,  the 
Court  refused,  after  a  delay  of  three  years,  to  allow  the 
plaintiff  to  amend  by  extending  the  demise,  though  it  was 
suggested  the  defendant  would  set  up  the  Statute  of  Limita- 
tions  as  a  defence  to  a  new  action.  Doe  v.  Todd^  1  AU. 
601. 
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It— Consent  rule— EJUids  InehiHtod  hj  WHtMmM.e» 

The  defendant  in  ejeetment  entered  into  a  general  con- 
fient  rule ;  at  the  trial  the  Judge  directed  a  verdict  for  the 
defendant  for  all  but  a  small  part  of  the  land  described, 
Imt  the  jury  did  not  agree,  and  after  the  trial  the  defend- 
ant obtained  an  order  to  amend  the  consent  rule  by  striking 
out  that  portion  of  the  land,  on  the  ground  that  it  was  in- 
cluded by  mistake.  Held^  That  as  the  plaintiff  was  en* 
titled  to  a  verdict  for  that  part  of  the  land,  and  conse* 
•quently  to  the  general  costs  of  the  cause,  the  amendment 
oould  only  be  made  on  payment  of  such  costs  by  the  de- 
fendant.   Doe  v.  Day^  8  All.  440. 

H— Special  eonseat  role* 

The  lessor  of  the  plaintiff  is  not  bound  to  enter  into  a 
special  consent  rule  without  the  order  of  the  Court  or  a 
Judge.    A  consent  rule  for  part  of  the  land  is  special.  Ibid. 

TerdleC     aifatast    evidence— Statute    of  Uniitatlons 
operatiBy  acalast  second  trial. 

See  New  Trial  11. 18. 

Ijandlord   and    tenant— DTrit   of   restltntion— Title— 
Bight  to  bring  eiectment. 

See  Landlord  and  Tenant  YII.  5. 

dlectment  for  Dower. 

See  Dower. 

4— Tenn  of  demise— Amendnten^— When  refused. 

An  application  to  amend  the  term  of  the  demise  stated 
in  a  declaration  in  ejectment,  so  as  to  enable  the  lessor  to 
issue  execution,  refused  after  the  lapse  of  16  years  and 
nfter  ihe  death  of  the  tenant.  Doe  dem.  Faule  v.  jPen,  6 
AIL9W. 

4 ^Verdict  for  whole  premises  described  in  consent 

rule,  when  defendant  might  be  entitled  to  part.  No 
ground  for  new  trial.  Doe  dem.  McKenzie  v.  McUher,  2 
P^.  255. 
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6— Several  dfi«iit    Oe— ■!  verdict. 


Where  there]ar6  several  demises  in  a  declaration  in  eject- 
ment, and  a  general  y^ict  for  the  plaintiff,  the  defendant 
cannot  apply  to  confine  the  verdict  to  one  count,  he  should 
move  for  a  new  trial,  if  there  is  no  evidence  to  sustain 
the  verdict  on  one  of  the  counts.  Doe  dem.  Spenee  v.  Weh- 
Ung,  6  AU.  479. 

Be-entfy  after  service  of  writ  of  po9session--€oart  liaa^ 
DO  power  to  iatefere. 

See  Attachment  64.     Doe  dem.  CogeweU  v.  Smith. 

Caster— Evideoce  of. 

See  Evidence  IV.    89.    AUUon  v.   Smith.    Brown   v. 
Moore. 

VI. 

Mesne  Profits. 
I— Evideace  to  sastala  actioa. 

Where  a  declaration  in  ejectment  had  been  served  on 
A.  and  B.  as  tenants  in  joint  possession,  and  upon  A.  ap- 
pearing to  defend,  the  common  consent  rule  was  entered 
into  with  him  alone,  whereby  he  was  declared  to  be  in  pos- 
session of  the  whole  premises  ia  question,  and  the  plaintiff 
nevertheless  in  default  of  B.'s  appearance  proceeded  to  en- 
ter up  judgment  against  the  casual  ejector,  and  issue  a  writ 
of  possession  for  the  whole  premises,  under  which  a  pro 
forma  possession  was  delivered  by  the  Sheriff  to  the  lessor  of 
the  plaintiff.  Held,  T!heA  such  judgment'  and  possession 
were  not  sufficient  to  enable  the  casual  ejector  to  maintain 
an  action  for  mesne  profits  against  B.,  the  suit  being  still 
pending  with  A. ;  and  SemUe^  The  lessor  of  the  plaintiff 
ought  not  to  have  executed  an  liabere  under  judgment 
against  the  casual  ejector,  while  the  issue  joined  with  A.,. 
involving  the  title  to  the  whole  premises,  remained  unde- 
termined.   Doe  V.  E$terbrook$y  1  Kerr  119. 

t An  action  for  mesne  profits  against  husband  and 

wife  alleging  a  joint  trespass,  is  not  supported  by  proof  of  a 
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judgment  in  ejectment  against  the  wife  before  marriage, 
the  marriage  not  being  ayerred.  Bwnham  ▼•  WatU,  1 AU. 
89. 


Qnan 


be  maintained  without  a  judge  ment  in  ejectment.    See  Doe- 
T.  Dobson,  2  AU.  446. 

Js^ffoient  receivable  in  evidence. 

See  Evidence  III.  5. 
4— €o9t»—  I>aniag:es. 

Plaintiff  entitled  to  recover  cost  of  judgment  against- 
casual  ejector.    See  Damages  I.  24. 

Actual  payment  of  costs  necessarjr  before  recovery  as^ 


See  Damages  II.  7. 

VIL 

« 

Consent  Rule. 

Special  —  Plaintiil  not  bound  to  enter    into   ^ritbont 
order. 

See  Supra  V.  8. 
Aanendment  of. 

See  Amendment  III.  7. 
liateness  in  application  lor  ei^tension  of  demise. 

See  Supera  V.  1. 
liateness  of  amendment. 

See  New  Trial  III.  54. 
I^ands  included  by  mistake. 

See  Supera  V.  2. 

1— Evidence. 

Bules  from  the  office  of  the  Clerk  of  the  Office  of  the 
Pleas,  should  be  signed  by  the  officer  himself,  and  not  by 
his  clerk ;  though  a  consent  rule  in  the  handwriting  of 
such  clerk  is  admissible  in  evidence  before  a  sheriffs  jury 
on  a  writ  of  inquiry.    Jarvis  v.  Edgett,  1  AU.  264. 
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-9— EAect  of  Consent  Rale. 

The  lessor  of  the  plaintiff  and  another  person,  each 
named  J.  M.,  applied  for  different  lots  of  land  ;  by  mis- 
take, the  grant  intended  for  the  lessor  of  the  plaintiff,  got 
into  the  possession  of  the  other  J.  M.,  who  conveyed  to  the 
defendant.  In  ejectment,  the  consent  rule  described  the 
land  as  *'  granted  to  J.  M.  and  by  him  conveyed  to  the  de- 
fendant." Held^  That  the  object  of  the  consent  role  was 
•only  to  settle  the  local  situation  of  the  premises,  and  that 
the  plaintiff  was  not  estopped  by  the  admission  from  giving 
proof  of  his  title.    Doe  dem.  MaUet  v.  Robicheau,  1  AU.  419. 

S— Estoppel. 

Qucere,  Whether  an  estoppel  which  binds  one  defendant 
will  bind  another  because  he  has  joined  in  the  consent 
/  .     Doe  V.  McDonald,  1  All.  678. 


Quare,  As  to  the  effect  of  a  consent  rule  in  an  action 
J^rought  by  a  Corporation.    See  Doe  v.  Otdon,  1  AIL  6. 

4 

Production  [of  agreement  for  consent  mie— Sufficient 
to  re^iuire  defendant  to  confess  lease,  Ac. 

See  Practice  XIY.  15.  Doe  dem.  Johnstone  v.  Milne. 

EI^ECTIOHr. 
Of  Directors. 

See  Joint  Stock  Company  4. 

-rr  enure  of  Office— Uability. 

See  Bank  8. 

Members  of  Assembly. 

See  Election  Law. 

JL— Polling— Completion— Equal    number    of    votes— 
Double  return. 

<<  Polling,"  under  the  Act  11  Vic.  cap.  66,  sec.  21,  is 
•complete  when  the  elector  declares  the  name  of  the  candi* 
•date  for  whom  he  votes,  and  the  officer  enters  such  vote  in 
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ihe  poll-book;  after  which  it  is  too  late  to  require  the- 
elector  io  take  the  oath  of  qualiflcation.    SiUe$  ▼.  OUbert, 
4  AU.  421. 

Per  Parker,  J.,  That  where  two  candidates  have  an 
equal  number  of  votes,  the  Sheriff  should  make  a  donble- 
retom.    Ibid. 

9— PresidiBV  officer— RIglit  to  vote. 

The  presiding  officer  at  an  election  under  the  Act  to  in- 
corporate the  Town  of  Moncton,  18  Vic.  cap.  66,  has  no* 
right  to  vote,  except  to  give  the  casting  vote  where  the- 
numbers  are  equal.  By  acting  as  returing  officer  a  person 
abandons  his  right  to  vote  as  a  rate-payer.  Ex  parte 
TuUU,  4l  AU.  615. 

S— Parish  officers— Place  of  meettntr—Sessioii^s  duty. 

The  Sessions  of  the  County  of  St.  John  had,  pursuant 
to  Act  of  Assembly,  appointed  a  certain  school-house  in 
the  Parish  of  L.  as  the  place  of  meeting  for  nomination  of 
candidates  for  Parish  Officers,  but  the  Poll  Clerk  had  given 
a  notice  for  the  meeting  to  be  held  at  the  house  of  one  C- 
in  the  same  settlement,  not  more  than  seventeen  rods' 
distance  from  the  school-house.  The  parishioners  met  at 
the  place  named  in  the  notice  and  organized  the  meeting, 
and  then  adjourned  to  meet  at  the  school-house,  where  the 
election  afterwards  took  place.  HeU^  That  the  foundation 
of  the  election  being  the  meeting  for  nominations  of  candi- 
dates, as  that  was  not  held  at  the  place  appointed  by  law,, 
their  election  was  bad,  that  in  point  of  law  there  was  no 
election,  and  that  it  became  the  duty  of  the  Sessions  to 
appoint  to  the  several  offices.  Ex  parte  Robinson^  8  Pug^ 
889. 

4— Rector— Election  of— Toters. 

Where  at  an  adjourned  meeting  held  for  the  purpose  of 
nominating  a  rector,  only  a  portion  of  those  who  voted 
were  admitted  to  be  qualified,  there  being  a  doubt  as  to 
the  rest.  Held,  That  if  two-thirds  of  the  qualified  voters 
present  voted  for  the  candidate  presented,  the  election  is 
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^oody  though  othera  who  voted  may  not  be  qualifted. 
HMf  That  m  taking  an  open  vote  it  is  not  necessary  that 
the  names  be  reoorded,  no  one  asking  for  it* 

QtkBre,  Whether  a  rector  can  be  elected  by  ballot? 
Whether  certiorari  will  lie  to  remove  the  proceeding  in 
•election?     Also,  whether  payment  of  one  dollar  or  up- 
wards at  any  time   before  the  meetin'v  will   entitle    a 
[  turishoner  to  vote.    Ex  parte  v.  Beck^  i  Pug.  66, 

5— Corporate  Bodies— Biglit  to  Tote. 

At  a  meeting  of  rate-payers  held»  pursuant  to  Act  24, 
Vic.  cap.  54,  to  consider  the  propriety  of  the  County 
,  granting  aid  to  the  Albert  Bailway,  the  President  of  an 
incorporated  Company  was  present,  and  tendered  the  vote 
of  the  Company,  which  was  refused,  on  the  ground  that 
the  Act  under  which  the  meeting  was  called  only  gave 
**  persons ''  the  right  to  vote,  and  not  corporations.  Helif 
That  the  Company's  vote  was  improperly  rejected,  and  the 
proceedings  were  quashed.  It  is  no  argument  to  say  that 
.had  the  vote  been  received  the  result  would  have  been  the 
same. 

The  Sheriff  having  refused  to  allow  the  President  of  the 
Company  to  vote  on  the  ground  that  a  Corporation  had 
not  the  right  to  vote,  it  cannot  afterwards  be  set  up  that 
.he  produced  no  authority.     Regina  v.  Reid,  2  Pug.  26. 

•41— Conflnnatlon  olSelectlon  of  oflleers— mandamus. 

Where  a  list  of  the  parish  officers  elected  at  the  parish 
meeting  has  been  properly  certified  by  the  Chairman  and 
attested  by  the  Clerk,  the  Sessions  are  bound  to  confirm 
the  election,  unless  some  irregularity  is  shewn  in  the  elec- 
tion.   Ex  parte  Robinean,  1  Pttg.  321. 


Y— Councillors— Cityjol  St*  John— Personal  nomination 
of  turo  persons. 

Under  16  Vic.  cap.  87,  sec.  11,  Local  and  Private 
Statutes,  N.  B.,  it  is  necessary  that  two  qualified  electors 
should  personally  appear  and  nominate  a  candidate  for  the 
office  of  Councillor.  Otherwise  the  Clerk  may  refuse  to 
receive  the  nomination.    Ex  parte  O'Keefe,  I  P.  d  B.  4 
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ln€oi|^rate4  eoiWHifBMKf—l^treetiQn'^lBieiMonoi^ 


At  the  annual  meeting  of  the  stookholdera  of  the  Albert 
Mining  C!o.,  held  for  the  purpose  of  electing  Directors,  one 
«f  the  stockholders  moved  that  certain  persons  (naming 
them)  be  the  Directors  of  the  Company  for  the  ensuing 
jear.  Held,  That  in  order  to  defeat  their  election,  other 
parties  must  be  nominated  and  elected  by  a  majority  of 
votes,  and  that  it  would  not  be  sufficient  for  the  majority 
merely  to  vote  against  the  persons  nominated  without 
Toting  for  some  one  else.  HM  also,  That  to  give  a  per- 
son the  right  to  vote  for  another,  he  must  distinctly  put 
forward  his  claim  to  do  so,  and  must  explicitly  vote  in  the 
name  and  on  behalf  of  the  stockholder  whose  proxy  he 
holds.    Spurn  y*  Albert  Mining  Co.,  2  Pug.  260. 

■nsolvent  Act  of  1869^0fficial  assignee— RIfflits  of 
In  defect  of  election  of  creditor's  assignee. 

See  Insolvent  Act  of  1869.    Marsh  v.  Sweeny. 

Dls^uallllcation* 

See  City  Councillors. 

Fredericton,  (City  of.) 

-Of  counts  In  declaration. 

See  Trespass  II.  8, 12, 18,  26. 
-Of  credit* 

See  Principal  and  Agent  1,  2. 
Of  commissioner— TaUnv  necessary  oatb  of  office* 

See  Commissioner  6. 

EliECTIOJW  [ULW. 

1— Petitioner— ^nallllcatlon. 

A  person  who  has  been  nominated  as  a  candidate  at  an 
•election  for  representatives  for  the  Local  Legislature,  and 
lias  made  the  declaration  of  qualification  required  by  the 
Act  of  Assembly  18  Yic.  cap.  37,  and  whose  name  has  been 
^entered  by  the  Sheriff  as  a  candidate  in  the  poll  book,  and 
has  contested  the  election  and  received  votes  as  a  candi- 
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date,  is  entitled  to  present  a  petition  complaining  of  the^ 
due  election  and  return  of  a  member,  under  **  The  Bribery 
and  Corruption  and  Election-Petition  Act  1869 ;"  and  it  is 
not  competent  for  the  respondent,  on  the  trial  of  such  a 
petition,  to  shew  that  the  petitioner  was  not  qualified  aa 
required  by  the  Act  18  Yic.  cap.  87.  Hebert  v.  Haningtpn^ 
1  Pug.  169. 

9— Bribery— Knoi^rledffe  of  Candidate— Be-eleetlon. 

The  election  of  the  defendant  as  a  member  of  the  Looa) 
Legislature  was  set  aside  under  *'  The  Bribery  and  Cor- 
ruption and  Election-Petition  Act  1869,"  for  bribery  and. 
treating  by  his  agents — ^the  Judge  certifying  that  the  bri- 
bery was  not  committed  by  or  with  the  knowledge  or  con-^ 
sent  of  the  defendant.  At  an  election  held  to  fill  the  va- 
cancy, the  defendant  was  again  elected.  Held,  That  he^ 
was  not  disqualified  for  re-election,  the  Act  not  having  de- 
clared any  such  disqualification  except  where  personal 
bribery  had  been  committed  ;  and  that  the  practice  of  the 
Luperial  Parliament  in  such  cases  did  not  apply.  Kay  v. 
Hanington,  1  Pu^.  26. 

S— Costs— Taxation— Scale. 

The  costs  on  the  trial  of  an  election  petition  are  to  be 
taxed,  as  near  as  may  be,  according  to  the  scale  of  costs  ia 
actions  at  law,  and  no  greater  sum  can  be  taxed  for  coun- 
sel fees  than  is  allowed  by  the  Ordinance  of  Fees.  Hebert 
V.  Hanington  1  Pug.  169. 

4— False  Betnm. 

By  the  Act  11  Yic.  cap.  66,  sec.  80,  all  false  returns 
which  shall  be  wilfuUy  made  of  any  member  to  serve  in 
the  Assembly  of  this  Province,  are  prohibited  and  declared 
to  be  illegal ;  and  in  case  any  person  shall  return  any 
member  to  serve  in  the  Assembly  contrary  to  the  right  of 
election  established  by  the  Act,  such  return  shall  be  ad- 
judged to  be  false,  and  the  party  aggrieved,  to  wit,  every 
person  that  shall  be  elected  to  serve  in  such  Assembly,  by 
such  false  return,  may  sue  the  Sheriff  or  Beturning  Officer, 
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and  persons  wilfully  making  and  procuring  such  false  re- 
turn, and  recover  the  damages  he  shall  sustain  by  reason 
thereof.  Held,  That  an  action  would  not  lie  against  a 
a  Sheriff  under  this  Act,  for  a  false  return  to  a  writ  of 
election,  without  proof  of  actual  malice.  Stiles  v.  Gilbert, 
4  All  421. 

Per  N.  Parker,  M.  E.  Qvuere,  Whether  a  person  re- 
turned by  the  Sheriff  as  a  member,  but  who,  upon  a  scru- 
tiny before  the  House  of  Assembly,  fails  to  maintain  his 
right  to  the  seat,  is  a  person  "  elected,"  and  therefore  en- 
titled to  maintain  an  action  under  the  Act  as  ''  the  party 
aggrieved  ?"     Ibid. 

Per  Parker,  J.  That  a  person  having  the  majority 
of  votes,  and  who  ought  to  have  been  returned  by  the 
Sheriff,  did  not  lose  his  right  of  action  for  the  false  return 
by  a  decision  of  the  House  of  Assembly  against  his  peti- 
tion ;  though  the  quantiun  of  damages  might  be  doubtful. 
Ibid. 

5— Costs— Attacliment. 

Where  the  Judge  who  tries  an  election  petition,  makes 
an  order  for  costs,  under  the  62nd  seetion  of  the  Act  32 
Yic.  cap.  32,  an  attachment  for  non-payment  of  the  costs 
should  be  granted  by  the  Judge  and  not  by  the  Court.  Kay 
V.  Hanington,  1  Pttg,  331. 

6— IVotice— Publication. 

Publication  of  notice  in  a  newspaper  "  for  three  con- 
secutive days,"  under  the  69th  section  of  the  Act  32  Vic. 
cap.  32,  cannot  be  made  in  a  weekly  newspaper.  Hebert 
Hanington,  1  Pug.  324. 

Cost  of  pubiisiting:  and  posting:* 

See  Costs  34a. 

Aliegratlons  in  petition— materia iity  [ol  witnesses  to 
prove. 

See  Costs  34a. 
33 
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1"— Bribery  and  Corruption  and  Election  Petition  Act 
1§69. 

The  common  law  of  Parliament,  or  in  other  words  the 
Parliamentary  Law  of  Agency,  is  in  force  in  this  Province, 
and  is  to  be  acted  on  in  administering  **  The  Bribery  and 
Corruption  and  Election-Petition  Act  1869."  (Fisher,  J 
diss.)     Duffy  v.  Ryan,  3  Pug.  110. 

§— Agent— Admissions  by. 

A  conversation  with  a  witness,  or  the  admission  of  an 
agent,  had  and  made  on  the  day  of  the  election,  immediately 
after  the  close  of  the  polls,  is  admissible  in  evidence,  lb, 

9— Election— Determination  of. 

An  election  is  not  over  till  the  declaration  of  the  poll  is 
made.     Ibid. 

10— Candidate— Petitioner  against  return  of  member. 

It  is  sufficient  for  a  person  petitioning  under  the  Act 
"32  Vic.  cap.  32,  against  the  return  of  a  member  elect,  to 
show  that  the  petitioner  was  a  candidate  de  facto.  Hebert 
v.  Hanington^  6  All,  530. 

Insnfllcient  firround  for  dismissing  petition— Indemni- 
fyinfs  petitioner. 

It  is  no  ground  for  dismissing  an  election  petition 
under  the  Act  that  "the  petitioner  has  been  indemnified  by 
his  attorney  against  the  costs  and  expenses.     Ibid, 

Betting:  ii'ith  elector. 

A  supporter  of  the  resj)onient  at  a  previous  election  had 
made  a  bet  with  an  elec+or  that  the  respondent  would  poll 
a  certain  number  of  votes  in  a  district.  The  respondent 
when  informed  of  it,  stated  that  he  would  pay  the  bet  if  his 
supporter  lost  it ;  he  did  lose  it,  and  shortly  before  the 
election  petitioned  against,  respondent  paid  the  bet.  Held, 
Under  the  circumstances,  that  tliis  did  not  amount  to 
bribery  within  the  Act.     Ibid, 

Entertainment— IVo  previous  understanding^. 

Entertainment  of  some  of  respondent's  friends   at   his 
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own  house  on  the  evening  of  the  polling  day,  without  any 
previous  understanding,  is  not  treating  within  the  Act. 
Ibid, 

Agfency. 

A  person  authorized  by  a  capdidate  to  canvass  for 
him  during  the  election,  is  his  agent.  The  authority  to 
act  may  be  express  or  implied.     Ibid. 

Bribery— Proof— Contradictory  evidence. 

Where  proof  of  bribery  rested  on  the  evidence  of  the 
person  to  whom  the  bribe  was  alleged  to  have  been  offered, 
and  was  denied  by  the  agent — the  whole  being  only  matter 
of  conversation.    Held,  That  bribery  was  not  proved.    Ibid. 

Treating^. 

The  amount  of  treating  is  immaterial,  if  it  is  done  for 
the  purpose  of  influencing  voters.  Though  one  act  of  treat- 
ing a  few  voters  may  not  be  sufficient  in  itself  to  avoid  an 
election,  it  will  be  so,  if  shewn  to  be  part  of  a  general  sys- 
tem of  treating  at  different  polling  places.     Ibid. 

Ag^ent— Responsibility  of  candidate  for  act  of. 

If  an  agent  gives  money  to  a  third  person  to  be  used  in 
treating  voters,  and  it  is  so  used,  the  candidate  is  responsi- 
ble for  it.     Ibid. 

Oiving:  money  tor  conveyances. 

Giving  money  to  provide  conveyances  to  bring  voters  to 
the  polls,  is  bribery  within  the  Act,  being  a  "provision  in 
order  to  procure  the  electors  to  vote."     Ibid. 

iJosts. 

As  a  general  rule  the  successful  party  is  entitled  to 
costs ;  but  he  will  not  be  allowed  the  costs  of  parts  of  the 
petition  containing  charges  of  which  there  is  no  proof;  nor 
of  the  particulars,  if  tliey  are  unnecessarily  long  and  do 
not  give  proper  information.     Ibid. 

ELISORS. 

Resisting  :appoiutnient  of. 

See  costs  V.  29.     Stiles  v.  Gilbert. 

Elisors  snuimoningjury— Iinpartiaiily. 

See  Jury  14.     Stiles  v.  Gilbert. 
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EIVTR1ES   IS  BOOKS. 

Credit. 

See  New  Trial  11.  45,  Raymond  v.  Gumming, 
Evidence  V.  11,  Smith  v.  Andrews. 

CWTBY  BY  A  CL.ERK  IN  COURSE  OF  DUTY. 

See  Evidence  III.  16. 

m 

ENTRY  FEE^. 

Act  respecting:,  not  retrospective. 

See  Statutes  7.     Doe  deni.  Johnston  v.  Milne. 

ENTRY  OF  CAUSE. 

See  Practice  III.     (Entry  Docket.) 

Insnfllcient  excuse  for  non-entry. 

The  Court  refused,  after  trial  and  verdict  for  the  plain- 
tiffs, to  allow  a  cause  to  be  entered,  though  the  defendant's 
attorney  consented ;  the  only  excuse  alleged  for  not  enter- 
ing it  at  the  return  of  the  writ  being  that  the  plaintiff's 
attorney  expected  it  would  have  been  settled.  Doherty  v 
McGrath,  tlil.  T.  1866; 

Judgment,  a»  te  cs&se  oi  nou-siilt,  cannot  be  signed 
unless  the  cause  lias  been  duly  entered  by  the 
plaintili'iu  the  clerk's  office. 

Millei'  V.  Weldon,  1  Han,  376. 

Cause  improperly  entered— Attorney's  duty  cause 
made  a  remanet  cannot  move  tor  Judgment  as  in 
case  ol  non-scait. 

See  Judgment  IV.  ii,  6. 

motion  lor  Judgment  absolute  as  in  case  OIT  non-suit 
should  not  be  entered  on  motion  paper. 

See  Judgment  as  in  case  of  Non-suit  I.  26. 

Entry  ot  cause  after  time  limited,-^  Reasons  tor 
neglect— Costs. 

Plaintiffs  attorney,  through  an  oversight,  omitted  to 
enter  the  cause  at  the  proper  time,  .and  both  parties  pro- 
ceeded, believing  it  was  properly  entered,  until  defendant 
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obtained  judgment  on  a  demurrer,  when  it  was  dicovered 
no  entry  docket  had  been  filed,  and  the  clerk  refused  to 
enter  up  the  judgment.  In  an  interlocutory  proceeding  on 
the  part  of  the  plaintiffs,  it  was  stated  the  cause  was 
entered,  by  which  the  defendant's  attorney  was  misled  and 
did  not  search  at  the  clerk's  oflBce.  The  Court  (Weldon  and 
Wetmore,  J.  J.,)  on  defendant's  application,  granted  a  rule 
for  plaintiff's  attorney  to  enter  the  cause.  An  application 
made  in  the  same  cause,  to  compel  the  plaintiff's  attorney 
personally  to  pay  the  costs  of  defence,  was  refused ;  and 
this  application  having  been  embraced  in  the  notice  of 
motion,  the  rule  granted  to  enter  the  cause  was  made  with- 
out costs.     OultouY.  MilneVf  ^Pug.  221. 

EIVOLISH  STATUTES. 

See  British  Statutes. 

JBNLAROllVO  RULE. 

t— Delay  in  Service. 

Where  a. rule  to  shew  cause  has  not  been  served  in  time, 
it  wiU  not  be  enlarged  unless  the  delay  is  satisfactorily  ac- 
counted for.     Ex  parte  OlasSf  2  AIL  88. 

•2 A  rule  nisi  for  quashing  a  conviction  was  granted 

in  Easter  Term,  returnable  at  the  next  term,  the  rule  was 
not  served  upon  the  Prosecutor  of  Justice  until  the  day 
preceding  Trinity  Term,  the  Court  refused  to  enlarge  the 
rule,  no  satisfactory  reason  being  shown  for  the  delay. 
Hegina  v.  Ilarshman,  Trin.  T.  1868. 

S— Ig^norance  of  Practice. 

Where  a  rule  for  certiorari  was  made  in  Trinity  Term, 
but  the  writ  was  not  taken  out,  the  Court  refused  in 
Michaelmas  Term  to  enlarge  the  rule  on  an  affidavit  of  the 
attorney  that  he  was  not  aware  that  by  the  practice  he 
ought  to  have  taken  out  the  writ  before  Michaelmas  Term. 
Regina  v.  Ilarshman,  Mich.  T,  1872. 

Enlarging:  rule  lor  aUactament* 

See  Practice  VIII.  22. 
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E^UITABEiE    MORTOAGE. 

Debenture  bond— Railnray  Company—- UndertaUn^ — 
Seizure  of  land  under  fi«  fa. 

The  defendants,  being  indebted  to  the  plaintiff  in  the 
sum  of  £1000,  executed  a  bond  to  him,  declaring  that  for 
the  purpose  of  securing  the  debt  and  interest  they  granted 
to  him  (inter  alia)  the  undertaking  of  the  Company,  and 
all  moneys  to  arise  from  the  sale  of  their  lands,  with  a  con- 
dition that  on  failure  of  payment  on  a  certain  day,  the  plain- 
tiff might,  upon  giving  three  months'  notice,  enter  upon  the 
receipt  of  the  proceeds  of  the  sales,  tolls,  etc.,  and  upon  the 
absolute  possession  of  the  railway,  etc.,  and  reimburse  him- 
self the  amount  due,  provided  that  '^  nothing  therein  should 
be  held  to  limit  the  powers  of  sale  or  appropriation  by  the 
Company,  of  any  of  their  lands,  nor  constitute  a  charge 
upon  the  same."  Held,  That  this  did  not  constitute  an 
equitable  mortgage  on  the  lands  of  the  Company,  and  that 
judgment  creditors  of  the  Company,  without  notice  of  the 
bond,  could  not  be  restrained  by  injunction  from  selling  the 
lands  under  execution.  Wickham  v.  The  N.  B/aiid  Canada 
Land  Comyany.     [S.  C.  Law  R,  1  P.  C.  64.1      6  All.  175. 

Quare,  If  an  equitable  mortgage  was  complete,  how  it 
would  be  affected  by  a  subsequent  judgment  and  execution. 
Ibid. 

See  Trusts. 
Absolute  deed  Intended  to  operate  as  a  niortgag:c» 

See  Trusts. 

CQUITir. 

See  Trust. 
Mortgage. 
Practice  in  Equity. 

1— Bill  filed  bf  Administrator  against  executor  for  an 
account  of  estate— No  complaint  in  lifetime  ol 
Administrator  of  estate— Not  keeping  separate 
accounts- Exceptional  circumstances— Right  to 
call  lor  an  account* 

W.  C.  was  the  administrator  of  the^estate  of  W.  H.,  and 
previous  to  the  year  1824  sold  a  considerable  portion  of 
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the  estate  for  payment  of  debts  :  in  that  year  partition  was 
made  among  the  heirs  of  W.  H.  (the  mother  of  W.  G.  being 
one)  of  the  remainder  of  the  estate.  At  that  time  W.  G.'s. 
mother  was  a  widow,  residing  with  her  son,  and  having  a 
considerable  property,  both  in  her  own  right  as  one  of  the 
heirs  of  her  father,  and  also  under  the  will  of  her  husband* 
W.  G.  also  had  an  equal  share  with  his  mother  under  his 
father's  will,  of  which  he  was  sole  executor,  and  he  had  the 
entire  management  and  control  of  his  mother's  property » 
and  was  her  confidential  adviser  in  all  matters  of  business. 
For  several  years,  regular  and  full  accounts  were  made  up 
annually  of  the  receipts  and  expenditure  by  W.  G.  on  ac- 
count of  his  mother,  though  it  did  not  appear  that  those 
accounts  had  been  rendered  to  her ;  but  about  the  year 
1886  he  ceased  to  keep  any  separate  accounts  of  her  estate. 
At  this  time  W.  G.  was  in  receipt  of  a  large  official  income, 
and  kept  up  a  well-appointed  household,  of  all  the  com- 
forts of  which  his  mother  partook  equally  with  him.  In 
1848  she  made  a  will,  bequeathing  all  her  personal  estate 
to  W.  G.,  and  devising  her  real  estate  to  another  relative. 
W.  G.  died  without  issue  in  1851,  before  his  mother,  and 
consequently  the  bequest  to  him  by  her  will  lapsed.  A 
bill  was  filed  by  her  administrator  against  his  executors 
for  an  account  of  the  estate  of  W.  H.,  which  had  come  to 
the  hands  of  W.  G.  as  administrator ;  and  also  for  an  ac- 
count of  all  moneys  received  by  him  as  agent  of  his  mother 
up  to  the  time  of  his  death.  Held,  1st.  That  as  no  com- 
plaint had  ever  been  made  during  the  lifetime  of  W.  G., 
it  might  be  presumed  that  the  heirs  of  W.  H.  were  satisfied 
with  his  administration  of  the  estate,  before  they  executed 
the  deed  of  partition  in  1824,  and  therefore  his  estate  was 
not  liable  to  account.  2nd.  That  though  under  ordinary 
circumstances  the  fact  of  a  fiduciary  agent  or  trustee  not 
keeping  separate  accounts  of  the  trust-moneys  would  be 
regarded  with  suspicion  in  a  Gourt  of  Equity ;  this,  from 
the  peculiar  relation  of  W.  G.  and  his  mother,  and  the  terms 
of  affection  and  confidence  in  which  they  had  lived  together 
was  an  .exceptional  case ;  and  that,  in  the  absence  of  any 
evidence  that  advantage  had  been  taken  by  him  of  his  posi- 
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tion,  and  of  the  confidence  reposed  in  bim,  or  that  he  had 
kept  his  mother  in  ignorance  of  what  was  necessary  to  be 
known  for  her  protection,  or  of  any  information  which 
would  be  likely  to  induce  her  to  abstain  from  merginpj  her 
income  in  his,  the  abandonment  of  the  separate  accounts 
in  1836,  acted  on  up  to  the  death  of  W.  C,  put  an  end  to 
all  right  on  the  part  of  his  mother  or  her  representative  to 
call  for  an  account  of  her  estate.  Botsford  v.  Haztni,  5  AIL 
28. 

1  a— Execiitor^s  accounts— Impcacliiiii^  agreement— 
I^iability  as  'Stockholder— Kno^vledg^e  of  si;^ent  — 
Trustee  holder  of  stocky  entitled  to  indemnily* 

A.  died  in  1858,  having  appointed  B.  his  executor.  B. 
proceeded  to  collect  the  assets  of  the  estate,  and  invested 
part  of  them  in  bank  stock  in  his  own  name,  as  executor, 
the  dividends  of  which  were  credited  to  the  estate  from  time 
to  time ;  but  before  the  estate  was  fully  settled,  and  before 
he  had  rendered  any  account  of  his  administration,  he  died, 
leaving  C.  his  executor.  After  this,  in  1863,  the  widow  of 
A.  obtained  administration  de  bonis  non  on  his  estate,  and 
left  the  Province,  appointing  C.  her  agent ;  who  managed 
the  estate  of  A.,  collected  the  remaining  assets,  and  re- 
ceived the  dividends  from  the  bank  stock,  and  paid  or 
credited  the  amounts  to  the  widow.  A  full  inventory  of 
the  estate  of  A.,  shewing  the  bank  stock  and  other  invest- 
ments, was  made  under  the  direction  of  G.  and  filed  in  the 
Probate  Court,  and  a  copy  sent  to  the  widow,  to  which  she 
made  no  objection.  In  1866,  the  widow  and  residuary 
legatees  of  A.  returned  to  the  Province  for  the  purpose  of 
of  having  the  estate  settled  :  they  claimed  to  be  entitled  to 
an  account  of  B.*s  administration,  which  G.  said  he  could 
not  furnish,  but  offered  to  produce  B.*s  books  for  their  ex- 
amination. G.  claimed  a  considerable  sum  from  the  estate 
forB.'s  services  as  executor  of  A.,  which  the  widow  and 
legatees  refused  to  allow.  After  a  good  deal  of  negotiation, 
an  agreement  was  entered  into  between  the  widow  and 
the  legatees  of  A.  of  the  one  part,  and  G.  as  executor  of  B. 
on  the  other  part,  reciting  all  the  facts  and  the  claims  on 
both  sides ;  that  no  accounts  had  been  rendered  by  B.,  or 
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by  C.  as  his  executor,  since  his  death  ;  that  legal  questions 
might  hereafter  arise  as  to  the  liability  of  B.  as  executor, 
wbich  all  parties  were  desirous  of  avoiding ;  and  in  order 
to  arrive  at  an  immediate  settlement  of  all  questions  aris- 
ing out  of  the  administeration  of  the  estate  it  was  agreed 
(inter  alia)  that  all  money,  deeds,  notes,  bank  stock,  se- 
curities, books,  etc.,  belonging  to  the  estate  of  A.  should  be 
delivered  up  by  C-  to  the  widow  of  A.  at  a  certain  time  ;  and 
that  the  estate  of  B.  and  his  heirs,  etc.,  should  be  released 
and  discharged  from  all  liability  in  connection  with  the  ad- 
ministration of  A.'s  estate.  In  pursuance  of  this  agree- 
meent,  C.  delivered  to  the  widow  all  the  securities,  certi- 
ficates of  bank  stock,  books,  etc.,  belonging  to  A.'s  estate, 
and  she  afterwards  received  the  dividends  of  the  bank  stock, 
though  the  stock  was  not  transferred  to  her  in  the  books 
of  the  bank.  In  1867  the  bank  suspended,  and  proceedings 
having  having  been  taken  to  wind  up  its  affairs,  under  the 
Act  27  Vic.  cap.  44,  C.  (as  the  holder  of  the  sbures)  was 
placed  on  the  list  of  contributories  and  compelled  to  pay 
$7000  as  an  assessment  on  the  shares.  The  widow  and 
legatees  having  refused  to  pay  this  sum  to  C.  and  to  in- 
demnify him  against  any  further  calls  on  his  shares,  a  bill 
was  filed  to  compel  them  to  do  so,  and  to  obtain  a  decree  that 
the  agreement  was  vralid  and  binding.  On  the  hearing,  the 
defendants  claimed  to  shew  that  the  agreement  was  fraudu- 
lent ;  that  they  were  compelled  to  enter  into  it  in  order  to 
get  possession  of  the  assets  of  the  estate,  and  because  they 
could  not  get  any  accounts  of  the  administration.  Held, 
1st.  That  B.'s  accounts  as  executor  were  not  in  issue,  find 
that  if  the  defendants  wished  to  impeach  the  agreement, 
they  should  have  filed  a  cross  bill.  2nd.  That  the  widow 
of  A.  had  the  means  of  knowing  her  liability  as  a  stock- 
holder in  the  Bank,  and  was  bound  by  the  knowledge  of 
her  agent.  8rd.  That  C.  only  held  the  Bank  stock  as  a 
trustee  for  the  widow,  and  was  entitled  to  be  indemnified  for 
any  calls  made  upon  him  as  the  holder  of  the  stock,  under 
the  Act  27  Vic.  cap.  44.  Decree  made  against  the  defend- 
ants according  to  the  prayer  of  the  bill.  Botsford  v.  Crane, 
East  T.  1873. 
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3— Remedy  at  lai»^— Suit  for  speclfle  performanee  not 
malotaioable. 

The  defendants  D.  F.  &  S.,  entered  into  partnership  in 
1866,  for  purchasing  and  selling  shingles  and  clapboards. 
D.  resided  in  Fredericton,  and  the  other  defendants  in  Bos- 
ton. D.  was  to  purchase  the  shingles,  etc.,  and  ship  them 
to  F.  and  S.,  who  were  to  control  the  sales,  and  the  pro- 
ceeds were  to  come  to  them :  the  capital  to  be  furnished 
equally  by  the  parties,  and  the  profit  and  loss  to  be  equally 
diylded.  D.  being  unable  to  furnish  his  share  of  the  capi- 
tal, applied  to  the  plaintiff  in  February,  1866,  who  agreed 
to  make  advances  to  him  on  condition  that  he  should  ship 
sl^ingles,  etc.,  to  the  plaintiff  to  secure  him,  D.  agreeing 
(with  the  assent  of  F.  and  S.,)  to  ship  every  alternate 
cargo  to  him  for  that  purpose.  The  plaintiff  claimed  that 
the  money  was  advanced  to  all  the  defendants ;  but  F.  and 
8.  denied  this,  alleging  that  it  was  made  to  D.  alone,  and 
that  they  did  not  require  it,  having  sufficient  means  to  fur- 
nish their  share  of  the  capital ;  they  also  claimed  that  the 
amount  to  be  advanced  by  the  plaintiff  was  limited  to 
$20,000,  and  that  the  shipments  to  him  by  D.  were  suffi- 
cient to  cover  that  sum.  Heldy  That  even  if  the  amount 
was  not  limited,  the  agreement  gave  the  plaintiff  no  lien  on 
the  partnership  lumber ;  that  if  there  was  a  breach  of  the 
agreement,  the  plaintiff  had  a  remedy  therefor  at  law,  and 
therefore  he  could  not  maintain  a  suit  for  the  specific  per- 
formance of  it.     Fogg  v.  Bowling,  Trin.  T.  1870. 

«l  a  —  r  emcdy  In  equity  tor  specific  performance  — 
Adoption  ot  ag^reement  —  Relation  of  trustee 
and  cestui  que  trust  created. 

M.  being  indebted  to  the  plaintiff  for  logs  and  lumber, 
and  to  others  in  various  amounts,  and  being  also  largely 
indebted  to  the  defendants,  gave  them  a  warrant  of  attor- 
ney to  confess  judgment,  subject  to  a  defeazance,  stating 
that  it  was  given  to  secure  the  defendants  in  the  amount 
due  them  from  M.,  and  in  all  sums  which  they  might  pay 
under  a  certain  agreement  then  made  between  them.  By 
this  agreement  the  defendants  undertook  and  agreed  to  pay 
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{inter  alia,)  by  three  instalments,  all  balances  due  by  M. 
on  logs  and  timber  delivered  to  him  since  a  certain  day , 
the  amounts  to  be  fixed  by  orders  drawn  by  him  on  the 
defendants :  the  defendants  have  power  to  issue  execution 
on  the  judgment  forthwith,  and  sell  all  the  real  and  per- 
sonal estate  of  M.,  and  after  paying  all  expenses,  to  retain 
the  proceeds  till  the  purposes  of  the  agreement  were  satis- 
fied, and  if  any  surplus  remained,  to  pay  the  same  to  M. 
The  plaintiff  and  M.  having  settled  the  amount  due  plain- 
tiff for  lumber,  M.  drew  an  order  on  the  defendants  for  the 
amount,  which  order  was  presented  to  the  defendants,  and 
the  first  instalment  paid  to  the  plaintiff,  and  endorsed  on 
the  order.  When  the  second  instalment  came  due,  the  de- 
fendants refused  to  pay,  because  M.'s  property,  sold  undue 
the  judgment,  fell  short  of  what  he  had  represented,  and 
was  insufficient  to  pay  the  several  amounts  mentioned  in 
the  agreement.  Held,  1st.  That  the  plaintiff  having  as- 
sented to,  and  acted  upon  the  agreement  between  the  de- 
fendants and  M.,  the  relation  of  trustee  and  cestui  que 
trust  was  thereby  created.  2nd.  That  the  defendants  were 
absolutely  bound  by  the  agreement  to  pay  the  plaintiff  the 
ampunt  stated  in  the  order;  and  8rd.  That  the  plaintiffs 
had  a  remedy  in  equity  for  a  specific  performance  of  the 
agreement.     Pickard  v.  The  Central  Bank,  5  AU.  472. 

8 — Deposit  of  policy  of  insuraiice-— ITIortgajre   right- 
Equitable  claim  perfected. 

Defendant  mortgaged  a  house  to  A.  to  secure  a  debt, 
and  covenanted  to  insure  a  certain  sum  on  the  house,  and, 
if  required,  to  assign  the  policy  to  A.  Defendant  insured 
the  house,  but  afterwards  becoming  indebted  to  B.,  and 
being  pressed  for  payment,  deposited  the  policy  of  insu- 
rance with  B.  as  collateral  security.  B.  had  no  notice  of 
A.'s  mortgage.  On  the  6th  March,  a  few  days  after  the 
deposit  of  the  policy  with  B.,  the  house  was  burnt.  On 
the  following  day  A.  gave  notice  to  the  Insurance  Company 
of  his  mortgage,  and  claimed  the  amount  of  the  insurance: 
he  also  applied  to  the  defendant  for  an  order  to  the  Insur- 
ance  Company  to  pay  the  amount,  but  the  defendant  de* 
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clined  to  give  it,  stating  that  he  had  already  appropriated 
the  money  to  the  payment  of  his  debt  to  B.  On  the  21st 
March,  B.  presented  the  defendant's  order  on  the  Insurance 
Company  for  the  amount  of  the  insurance,  and  claimed 
payment.  Held,  That  A.,  by  giving  notice  to  the  Company 
of  his  equitable  claim  under  the  mortgage,  had  perfected 
his  right  to  the  insurance  money,  and  had  priority  over  B., 
notwithstanding  the  deposit  of  the  policy  with  him.  The 
Queen  Insurance  Co.  v.  Alacpherson,  East.  T.  1868. 

4— Property  taken  subject  to  covenant—Knowledge 
of  party— Equitable  ri§^hts~Specific  performance 
— Kestraining^  by  injunction  until  lulfiluient  of 
covenants— Remedy  at  lai«'  not  ouslin{^  jurisdic- 
tion of  equity— Ai^eement  for  compensation— 
Statutory  remedy  for  assessment  not  applicable* 

If  a  party  takes  property,  with  knowledge  that  the  per- 
son through  whom  he  claims  has  covenanted  to  use  it  in  a 
particular  way,  he  takes  it  subject  to  the  equity  created  by 
that  party  ;  and  a  specific  performance  of  the  agreement 
will  be  enforced  against  him.  Ryan  v.  Lockhart,  1  Pug.  127. 

The  St.  John  Water  Company,  under  the  authority  of 
their  Act  of  Incorporation,  2  Wm.  IV.  cap.  26,  covenanted 
with  tbe  owner  of  land,  which  they  required  to  overflow, 
that  they  would  build  a  bridge  over  the  overflowage  to  en- 
able him  and  his  assigns,  etc.,  to  pass  from  one  part  of  his 
farm  to  the  other,  and  would  keep  the  bridge  in  repair  so 
long  as  the  overflowage  continued.  The  bridge  was  built 
and  kept  in  repair  until  all  the  rights  and  property  of  the 
Company,  subject  to  the  outstanding  liabilities,  were  vested 
in  Commissioners  (the  defendants)  by  Act  18  Vic.  cap.  38 ; 
saving  to  every  person  all  rights  and  remedies  in  law  or 
equity,  and  all  actions  or  suits  pending,  or  thereafter  to  be 
brought  against  the  Company  for  or  by  reason  of  any  mal- 
feasance or  misfeasance,  or  any  act  done  or  committed,  or 
by  reason  of  any  contract  or  agreement  theretofore  made, 
which  rights  and  remedies  should  continue  as  if  the  Act 
had  not  been  passed.  The  defendants  continued  the  over- 
flowage, but  refused  to  keep  the  bridge  in  repair.  The 
plaintiff  having  become  the  owner  of  the  land,  filed  a  bill 
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for  specific  performance  of  the  covenant,  and  to  restrain 
the  defendants  from  overflowing  his  land.  Held,  1st.  That 
the  defendants,  having  taken  the  property  of  the  Water 
Company  subject  to  the  outstanding  liabilities,  were  bound 
by  the  covenant  to  keep  the  bridge  in  repair.  2nd.  That 
the  reservation  in  the  Act  of  rights  and  remedies  against 
the  Company  only  applied  to  actions  pending,  and  rights  of 
action  accrued  before  the  passing  of  the  Act ;  and  not  to  a 
breach  of  contract,  or  wrong  done,  by  the  Commissioners, 
though  such  contract  had  been  entered  into  by  the  Com- 
pany. 3rd.  That  the  plaintiff  had  a  remedy  in  equity 
against  the  Commissioners  for  a  specific  performance  of  the 
covenant,  and  that  they  should  be  restrained  by  injunction 
from  overflowing  his  land  until  the  bridge  was  put  in  a 
proper  state  of  repair.  4th.  That  though  the  plaintiff 
might  liave  a  remedy  at  law  on  the  covenant,  that  did  not 
oust  the  jurisdiction  of  equity.  5th.  That  the  mode  of 
compensation  for  the  overflowage  having  been  agreed  upon 
between  the  Company  and  the  owner  of  the  land,  the  sta- 
tutory remedy  of  assessment  by  a  jury  did  not  apply.  Ryan 
v.  Lockhart,  1  Piu/.  127. 

5— Contract  with  Society  supposed  to  be  incorporated 
—Personal  liability— Estimate  of  work  not  an 
award— Not  aflccted  by  consideration  of  matters 
not  referred-«€oncurrent  Remedies—Objection  to 
Jurisdiction— Time  of  taking^. 

Plaintiff  entered  into  a  contract  with  the  York  County 
Agricultural  Society  to  erect  a  building  within  a  specified 
time,  for  a  certain  sum,  and  by  the  terms  of  the  contraced 
the  Society,  if  dissatisfied  with  the  progress  of  the  work 
was  authorized  to  take  possession  of  and  complete  the 
building,  and  charge  the  expense  to  the  plaintiff.  The 
contract  was  under  a  seal  represented  to  be  the  corporat- 
seal  of  the  Society,  and  it  was  declared  that  the  members 
of  the  committee  of  the  Society  (who  managed  the  busi- 
ness) should  not  be  personally  or  individually  liable  to  the 
plaintiff.  The  building  was  not  completed  within  the  time 
agreed,  and  the  Society  took  possession,  and  proceeded  with 
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the  unfinished  work.  It  was  afterwards  agreed  that  the 
unfinished  work,  to  complete  the  building  according 
to  contract,  should  be  estimated  by  two  mechanics^ 
one  chosen  by  each  party,  and  that  from  the  sum  deter- 
mined by  them  as  necessary  for  that  purpose,  the 
Society  should  deduct  a  certain  sum,  and  charge  the 
balance  to  the  plaintiff.  This  was  done,  and  after  making 
aU  deductions,  a  balance  was  due  plaintiff  on  the  contract. 
The  Society  never  was  in  fact  incorporated,  and  the  plain- 
tiff failed  to  recover  the  balance  in  an  action  at  law  against 
the  Society.  Held,  1st.  That  there  being  no  Company 
liable  on  the  contract,  the  members  of  the  Committee  of 
the  Society,  who  had  taken  the  benefit  of  the  plaintiff's 
work,  were  personally  liable.  2nd.  That  the  clause  in 
the  contract  against  their  personal  liability  was  only 
intend  ( d  to  apply  in  case  there  was  a  Corporation  liable  on 
the  coutract,  and  there  not  being  any  such  liability,  it  was 
repugnant  and  void.  3rd.  That  the  estimate  of  the  un- 
finished work  was  not  an  award  in  the  legal  sense  of  the 
word,  but  a  mere  valuation  or  appraisement,  and  therefore 
was  not  invalid  in  consequence  of  the  arbitrators  having 
taken  into  consideration  matters  not  referred  to  them — ^it 
being  substantially  a  decision  of  what  was  referred.  4th. 
That  though  the  plaintiff  might  have  had  a  remedy  at  law 
against  the  defendants,  it  did  not  follow  that  there  was  not 
a  concurrent  remedy  in  equity ;  but  at  all  events,  the  objec- 
tion was  too  late  at  the  hearing,  and  should  have  been  taken 
by  plea  on  demurrer.     Hodge  v.  Reid,  Mich.  T.  1871. 

6— Jiidg^mcnl  Creditor-  Remedy  at  law  before  appllca- 
tloo  in  equity. 

A  judgment  creditor  cannot  file  a  bill  in  equity  to  en- 
force his  judgment  against  the  land  of  his  debtor  until  he 
has  taken  the  necessary  proceedings  to  enforce  his  judg- 
ment at  law,  and  is  unable  there  to  obtain  the  relief  to 
which  he  is  entitled.     Black  v.  Hazen,  Hil.  T.  1871. 

7— Bill  to  equity— Aileiration— Interest  In  subject  of  suit. 

An  allegation  in  the  bill,   that  the  plaintiff  had  pur- 
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chased  the  rights  of  two  of  the  heirSy  and  obtained  con- 
veyance thereof,  shows  a  sufficient  interest  in  the  subject 
matter  of  the  suit.     Coy  v.  Coy,  1  Han.  Ill, 

§— Foreclosure  of  mortg^age  alter  death  of  mortgagee. 

In  a  suit  for  foreclosure  of  a  mortga.i^e  in  fee,  after  the 
death  of  the  mortgagee,  the  bill  must  show  in  whom  the 
legal  estate  is  vested.  Alleging  that  the  plaiutff  is  execu- 
tor and  trustee  of  the  mortgagee  is  not  sufficient.  Wiggins 
and  others  v.  Floyd,  1  Han.  229. 

9— Bill  for  payment  of  legacy. 

In  a  suit  to  obtain  payment  of  a  legacy;  Qiuere, 
Whether,  if  the  bill  shows  the  personal  estate  insufficient 
for  payment  of  the  debts,  it  must  not  also  show  that  the 
legacy  was  charged  on  the  land,  if  the  plaintiff  seeks  pay- 
ment therefrom.     Wallace  and  Wife  v.  Woods,  1  Nan,  230. 

lO— Plainlifl  purchasing  property  wilhont  leave  to  bid 
at  sale. 

The  plaintiflf  in  a  foreclosure  suit  may  purchase  the  pro- 
perty at  a  sale  under  the  decree,  without  having  obtained 
leave  to  bid  at  the  sale.     The  want  of  such  leave  is  only  an 

irregularit}'.  Goshin  v.  Pluenix  Insurance  Company,  6  AU, 
429. 

II-  Foreclosure  —  iVIortgagor    having    no     interest  — 
Plaintlfl^s  neglect  of  knoivledge— Costs. 

A  mortgagor  was  made  defendant  m  a  foreclosure 
suit,  appeared  thereto  and  answered,  disclaiming  any 
interest  in  the  property.  On  motion  to  dismiss  the  bill  as 
against  the  mortgagor — Held,  That  as  the  plaintiflf  either 
knew  or  had  the  means  of  knowing  before  commencing  the 
suit,  that  the  mortgagor  had  conveyed  away  his  equity  of 
redemption  in  the  property,  the  mortgagor  was  entitled  to 
his  costs.     Wilson  v.  Hornbrook  et  al.  1  Han.  167. 

12— mortgage— Payments— Uabliity     of    land     mort- 
gaged. 

A.  the  father,  and  B.  and  G.  his  sons,  being  joint  owners 
of  two  lots  of  land,  mortgaged  them  to  the  plaintiflf.     A. 
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afterwards  conveyed  to  the  plaintiff  land  of  which  he  was 
sole  owner,  in  payment  of  half  the  mortgage  debt,  and 
then  released  all  his  interest  in  the  mortgaged  lands  to 
B.  and  C,  who  occupied  the  land  in  common  for  several 
years,  and  made  several  joint  payments  to  the  mortgagee 
on  account  of  the  mortgage  debt.  B.  and  C  afterwards 
divided  the  land  equally  between  them  by  deed  of  partition. 
In  a  suit  for  foreclosure  of  the  mortgage,  B.  claimed  that 
as  between  himself  and  C,  his  portion  of  the  land  had  been 
released  by  the  mortgagee  at  the  time  A.  conveyed  the  land 
to  him,  and  that  G.'s  lot  should  be  first  sold  to  satisfy'  the 
mortgage.  Held,  1st.  That  in  the  absence  of  any  written 
agreement  by  the  mortgagee,  the  whole  of  the  land  re- 
mained equally  liable  to  the  mortgage,  and  should  be  sold 
in  one  lot.  2nd.  That  if  a  verbal  agre^^ment,  and  the  ap- 
propriation of  the  payment  by  A.,  would  be  sufficient  to  re- 
lease a  particular  part  of  the  mortgaged  lands,  it  would 
not  bind  C.  who  was  no  party  to  k.  3rd.  That  the  sub- 
sequent partition  of  the  land  between  B.  atnd  C,  in  ignor- 
ance by  the  latter  of  the  agreement  by  which  the  portion 
of  the  land  allotted  to  B.  was  to  be  released  from  the 
mortgage,  was  a  fraud  upon  C,  and  that  such  agreement 
would  not  be  carried  out  for  B.'s  benefit.  Johnston  v. 
McCartney  and  others,  1  Han.  220- 

13— Trustee  and  e4*stul  que  trust— Validity  of  Ag^ree- 
ment  beti«^ecn— Practice— H'lien  Cross  Bill  I\'eces- 
sary—Admissibility  of  Evidence  to  Impeach 
Agreement  i¥lthont  Cross  Bill  -L<imltatlon  of  the 
Rule  that  ^^He  i^lio  \voiili»  have  Equity  must  do 
Equity'^— IJability  of  Equitable  and  Beneficial 
O^ner  of  Stock,  to  repay  calls  paid  by  Lie§^l 
0\%'ner  whose  name  is  placed  on  Liist  of  Con- 
tributories  under  the  Winding  ITp  Act*  (1§64). 

C.  F.  A.  and  J.  F.  A.  were  executors  of  W.  C.  C.  F.  A, 
died,  having  appointed  J.  F.  A.  and  H.  B.  A.  his  executors; 
J.  F.  A.  also  died  before  the  affairs  of  W.  C's.  estate  were 
wound  up,  having  appointed  H.  B.  A.  and  M.  A.  his  execu- 
tors. After  the  death  of  J,  F.  A.,  E.  C,  widow  of  W.  C, 
became  administratrii,  cam  testament o  ^intxo  of  W.  C's. 
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estate.    During  the  joint  management  of  the  estate  by  G. 
7.  A.  and  J.  F.  A.,  as  well  as  during  the  sole  management 
of  J.  F.  A.,  large  sums  of  money,  the  property  of  the  estate, 
were  collected  and  invested.     The  sum  of  £8,570  9s.  5d., 
representing  140  shares,  was  invested  in  Westmorland 
Bank  stock.     This  stock  stood  in  the  books  of  the  bank  in 
the  name  of  C.  P.  A.  and  J.  P.  A.,  executors.    It  was 
always  treated  as  part  of  W.  C's.  estate.    It  was  enume- 
rated as  assets  of  the  estates  in  the  inventory  filed  in  the 
Probate  Court  by  H.  B.  A.,  then  acting  as  agent  of  admin- 
istratrix, the  receipt  of  a  copy  of  which  inventory  she  duly 
acknowledged.     While  this  stock  was  yet  good  and  selling 
above  par,  the  representatives  of  the  estate  of  W.  C,  on 
the  one  side,  and  the  representatives  of  the  estate  of  G.  F. 
A.  and  J.  F.  A.,  on  the  other  side,  (difficulties  having  arisen 
between  them),  entered  into  an  agreement  for  the  settle- 
ment of  all  disputes  and  the  avoiding  of  legal  questions 
regarding  the  administration  of  the  estate  by  G.  F.  A.  and 
J.  F.  A.,  by  which,  among  other  things,  the  estates  of  G. 
F.  A.  and  J.  F.  A.  were  released  from  liability  regarding 
the  administration  of  the  estate  of  W.  G.,  and  the  repre- 
sentatives of  the  estate  of  G.  F.  A.  and  J.  F.  A.  undertook 
to  transfer  to  E.  G.  all  the  property  of  the  estate  then  in 
their  hands.     The  books  of  accounts  and  securities  were 
banded  over.    Among  the  rest  was  this  Bank  of  Westmor- 
land stock,  of  which  the  certificates  were  handed  over  to 
E.  G's.  agent,  but  the  transfer  was  not  made  on  the  Bank 
books.    E.  G's.  agent  at  one  time  applied  to  H.  B.  A.  to 
have  the  transfer  made,  but  H.  B.  A.  refused,  on  the 
ground  that  the  President  was  in  England  and  the  trans- 
fer could  not  be  made.     This  was  on  the  17th  of  January, 
1867.     On  the  24th  of  the  same  month  E.  G's.  agent,  on 
an  order  signed  by  H.  3.  A.,  received  the  dividend  due  by 
this  stock  and  placed  it  to  the  credit  of  W.  G's.  estate.   No 
other  or  subsequent  demand  was  made  to  have  the  stock 
transferred.     In  March  following  the  bank  suspended  pay- 
ment.    In  May  a  curator  was  appointed  under  the  Winding 
up  Act,  (1864).     The  estates  of  G.  F.  A.  and  J.  F.  A.  were 
placed  upon  the  list  of  contributories  and  were  obliged  to 
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pay  the  amount  of  a  call  of  fifty  per  cent.,  (the  amount 
being  $7000).  The  plaintiffs  (the  representatives  and  par- 
ties interested  in  the  estates  of  C.  F.  A.  and  J.  F.  A.,) 
called  upon  £.  C,  administratrix  of  W.  G's.  estate,  and  the 
other  defendants  as  the  parties  interested  in  W.  G's.  estate, 
to  repay  the  $7000  and  to  indemnify  them  against  further 
calls.  The  defendants  refused,  and  this  suit  was  brought. 
The  defendants  alleged  that  the  agreement  was  not  valid 
or  binding,  that  there  was  no  consideration  for  it,  and  that 
it  was  entered  into  under  circumstances  that  rendered  it 
fraudulent  and  void  and  of  no  effect,  but  did  not  file  a 
cross  bill  to  set  it  aside.  On  the  hearing  in  the  Court 
below,  evidence  regarding  the  administration  of  W.  C's. 
estate  by  G.  F.  A.  and  J.  F.  A.  that  was  offered  for  the 
purpose  of  impeaching  the  agreement,  was  received.  Held, 
(by  Ritchie,  C.  J.,  and  Fisher,  J.,  Westmore,  J.,  cUssen- 
tiente,)  reversing  the  judgment  of  the  Court  below,  that  the 
agreement  could  not  be  impeached  in  this  suit  without 
filing  a  cross  bill,  and  that  the  evidence  regarding  the 
administration  of  the  estate  was  improperly  received. 

That  the  rule  that  *'  he  who  would  have  equity  must  do 
equity, *'  must  be  restricted  to  the  matter  in  which  the 
assistance  of  the  Court  is  asked. 

That  this  agreement  was  valid  and  conclusive  against 
the  defendants  in  this  suit,  and  that  £'.  C,  administratrix, 
&c.,  of  W.  G's.  estate,  being  equitable  and  beneficial  owner 
of  the  stock  in  question,  should  repay  the  plaintiffs  the 
sum  so  paid  by  them  on  account  of  the  stock,  and  indem- 
nify them  against  further  calls.  BoUford  et  aL,  v.  Crane 
et  al,  IP.dtB.  154. 

14— Ansmrer  in  Equity— Practice. 

An  objection  that  a  suit  is  defective  for  want  of  parties, 
cannot  be  taken  on  the  argument  of  exceptions  to  the  de- 
fendant's answer.     Hendricks  v.  Hallet,  1  Han.  185. 

In  answering  interrogatories,  the  defendant  must  con- 
fess, or  traverse  the  substance  of  each  charge  in  the  bill. 
Particular  charges  must  be  answered  particularly  and  pre- 
cisely, and  not  in  a  general  manner.    Ibid. 
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Where  defendant  is  interrogated  as  to  the  receipt  of 
particular  sums  of  money,  it  is  not  sufficient  to  refer  to  aa 
account  annexed  to  his  answer,  as  shewing  what  he  had 
received,  unless  he  states  that  it  is  the  best  account  he  can 
give.    Ibid. 

If  he  states  that  an  account  annexed  to  his  answer, 
contains  aU  the  information  he  is  able  to  give  on  a  par- 
ticular question,  it  is  sufficient;  though  it  was  his  duty  to 
have  kept  a  more  particular  account.     Ibid. 

Defendant  is  bound  to  answer  an  interrogatory  if  it  is 
pertinent  to  the  case  made  by  the  bill,  though  it  is  not 
founded  on  any  specific  charge  in  the  bill:  and  Semble,  That 
he  should  answer  an  interrogatory  whether  it  is  material 
or  not.     Ibid. 

Defendant,  filling  the  offices  of  trustee  and  executor,  is 
bound  to  answer  an  interrogatory,  whether  his  accounts 
distinguish  the  receipts  and  charges  as  trustee,  from  those 
as  executor.  It  is  not  sufficient  to  refer  the  plaintiff  to  the 
accounts.    Ibid. 

Defendant  is  bound  to  answer  as  to  his  own  transac- 
tions, and,  if  necessary  to  obtain  information  to  enable 
him  to  do  so;  but  he  is  not  bound  to  seek  information  a& 
to  transactions  not  his  own,  and  of  matters  equally  acces- 
sible to  the  plaintiff.     Ibid. 

As  a  general  rule,  if  defendant  professes  to  answer,  he 
must  do  so  fully;  and  he  cannot  protect  himself  from 
the  consequences  of  an  insufficient  answer,  by  objecting 
that  the  interrogatory  is  not  warranted  by  the  bill,  or  that 
the  plaintiff  has  no  equity.    Ibid. 

An  answer  which  states  a  conclusion  of  law,  is  insuf* 
ficient.    Ibid. 

When  an  answer  denies  or  ignores  a  matter  inquired 
after,  it  must  be  as  to  the  defendant's  knowledge,  informa- 
tion or  belief.    Ibid. 

Defendant  may  be  interrogated  as  to  the  contents  of 
writings,  decrees,  etc.    Ibid. 
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Where  the  discovery  would  be  material  to  the  case 
made  and  the  relief  prayed  by  the  bill,  a  defendant  may  be 
interrogated  as  to  the  amount  of  his  property,  and  his 
ability  to  pay;  but  he  is  not  bound  to  answer  a  mere  hypo- 
thetical interrogatory.     Ibid, 

15— Time  allomred  to  ansiver. 

A  defendant  is  entitled  to  a  month  to  answer  after  filing 
of  the  bill ;  and  notice  of  motion  to  take  the  bill  pro  con- 
fesso  cannot  be  given  till  the  expiration  of  that  time, 
though  a  copy  of  the  bill  and  interrogatories  may  have 
been  served  on  the  defendant  more  than  a  month  before 
the  notice.     Godfrey  v.  Ogleshy,  1  Han.  281. 

16— Amendment— Death  of  Defendant. 

Where  one  of  the  persons  named  as  defendants  in  a 
suit  had  died  before  the  summons  issued,  the  pleadings 
were  amended  by  striking  out  his  name,  and  the  answer 
v^as  re-sworn.     Byers  v.  Harrison,  1  Han.  233. 

17— Adding^  Plaintiffs — Further  allowance  of  time  to 
Ansiver. 

Where  an  amendment  was  made  in  a  foreclosure  suit, 
by  adding  plaintiffs  after  the  filing  of  the  bill,  the  defend- 
ant was  allowed  a  month  to  answer  after  service  of  the 
order  to  amend,  and  of  a  copy  of  the  amended  bill.  Wright 
V.  Evanson,  1  Han.  232.     See  Supreme  Court  in  Equity. 

Letters  Referred  to  in  Defendant's  ansmrcr  in  Eqnily 
-Allowance  and  nse  of  same. 

See  Insolvent  Act,     McLeod  v.  McLeod. 

£qUITY  APPEAL.. 

See    Supreme  Court  in  Equity. 
Practice  in  Equity. 

EqUITF  OF  REDE.nPTlO.V 

See  Equity. 
Purcliase  of,  by  mortgage— Effect. 

See  Mortgage  17. 
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Absolute  Conveyance— Security   for  Debt— Sale  i¥ith 
consent  of  debtor. 

Where  a  person  holds  the  property  of  another  by  an 
absolute  conveyance,  but  really  as  security  for  a  debt,  and 
he  sells  it  with  the  consent  of  the  debtor,  the  latter  cannot 
afterwards  claim  an  equity  of  redemption  against  the  pur- 
chaser, even  though  he  was  aware  of  the  original  trust* 
Sutherland  v.  Meehan,  3  Pug.  239. 

^ectment  by  bolder  of  J^qulty  of  Redemption— De» 
fence  by  Tenant  of  JHort^ag^ee* 

See  Ejectment  II.,  11.     Doe  dem.  Smith  v.  Sna/rr. 

ERROR    (WRIT  OF). 

I— It  it  lies  for  not  aurardiuir  Judipnient  non  obstante 
veredicto. 

QiuerCy  Whether  a  writ  of  error  lies  for  not  awarding 
judgment  fion  obstante  veredicto,  particularly  where  the  Court 
below  might  have  awarded  a  repleader  ;  or  whether  the 
Court  of  Error  may  award  such  judgment  non  oba.  veredicto  ? 
Kinnear  v.  Gallagher,  1  Kerr  424. 

9— mistake  in  entry  of  mrarrant  of  Attorney  on  roll^ 
Taking  advantage  of. 

A  mistake  in  the  entry  of  the  warrant  of  attorney  on 
the  roll,  and  in  the  incipitur  of  the  judgment  in  stating  the 
action  to  be  '*  trespass  on  the  case,'*  instead  of  "  debt," 
cannot  be  taken  advantage  of  on  the  ganeral  assigntnent 
of  errors.     Ibid, 

S—Application  to  amend,  pending  ivrit  of  error. 

Pending  a  writ  of  error,  the  Supreme  Court  may  allow 
application  to  be  made  to  tbe  Court  below  to  amend  formal 
errors  on  the  record,  and  may  suspend  judgment  in  the 
meantime.  This  was  allowed  where  the  award  of  the 
venire  and  the  day  of  trial  were  left  blank  in  the  record 
below.     Ibid. 

4— Objection  must  be  taken  in  Court  out  of  mrliich 
ivrit  issued. 

No  objection  can  be  taken  to  a  writ  of  error  in  the 
Court  below  :  it  must  be  made  in  the  Court  out  of  which 

* 

the  writ  issued.     Coffin  v.  Marsh,  8  Kerr  427. 
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5— Rule  to  asslg^u  errors  i»  a  four  day  rule— Doable 
costK— Delay  in  assigiiln§^  error. 

The  rule  to  the  plaintiflF  in  error  to  assign  errors,  is  a 
four  day  rule — ^the  English  practice  not  having  been  altered 
by  rule  of  this  Court.     Gilbei^t  v.  Sayre,  2  AIL  612. 

If  judgment  is  affirmed  after  error  assigned,  the  de- 
fendant in  error  is  entitled  to  double  costs,  under  the 
Statute  13  Car.  II.,  cap.  2,  sec.  10.     Ibid. 

QucerCf  Whether  the  defendant  is  entitled  to  such  costs 
^vhere  the  writ  of  error  is  non  prossed.    Ibid. 

A  plaintiflF  in  error  not  having  assigned  errors,  the  de- 
fendant, after  the  lapse  of  nearly  nine  years,  issued  and 
served  on  the  plaintiflf  in  error  scire  facias  qii.  executionem 
non,  and  a  rule  to  assign  errors.  The  plaintiflf  not  having 
assigned  errors,  the  defendant  signed  judgment  un  the  «cfre 
facias.  Court  refused  to  set  aside  this  judgment  after  the 
expiration  of  a  term,  but  granted  a  rule  to  shew  cause 
why  the  plaintiflF  in  error  should  not  be  allowed  to  assign 
errors  in  bar  of  judgment  of  non  pros.     Ibid. 

6 — From  what  Court  should  issue. 

A  writ  of  error  to  remove  a  cause  from  the  Court  of 
Common  Pleas  into  this  Court  should  issue  out  of  the 
Court  of  Chancery ;  and  if  issued  out  of  this  Court  it  is 
a  nuUity.     Mills  v.  Vail,  4  AU.  239. 

7— Filings  of— Time. 

•An  assignment  of  errors  cannot  be  filed  till  after  the 
return  of  the  writ  of  error ;  and  a  scire  facias  ad  audiendum 
eirores  issued  before  the  return  of  the  writ  of  error  will  be 
set  aside  for  irregularity.     Wetiiwre  v.  Levy,  4  AIL  602. 

9— On  Judipment  of  Inferior  Court— Matter  ex  debito 
Jnstlti». 

A  writ  of  error  on  the  judgment  of  an  Inferior  Court, 
hemg  gjcSixAdihlQ  ex  debito  justitice  CBXk  only  be  taken  away 
by  the  express  words  of  an  Act  of  Assembly  ;  and  therefore 
it  lies  on  summary  judgments  in  the  Court  of  Common 
Pleas.     Wetmore  v.  Levy,  4  AU.  510. 
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.  A  writ  of  error  to  remove  a  cause  from  the  Common 
Pleas,  should  issue  out  of  the  Court  of  Chancery,  be  tested 
in  the  name  of  the  Lieutenant-Governor,  and  be  returnable 
at  Fredericton.    Ibid. 

9— Affirmance    of  jadgment— Interest—IVotlce  neces- 
sary. 

Notice  should  be  given  of  an  application  to  be  allowed 
interest  on  the  affirmance  of  a  judgment  in  error.  MUls 
V.  Vail,  4  AU.  629. 

lO— Issuinir  of  i¥rit  scl.  fa.  ad.  and.  errores. 

It  is  not  necessary  that  a  scire  facais  ad  audiendum  errores 
should  issue  of  the  same  term  in  which  the  writ  is  return- 
able.    Wetmore  v.  Levy,  Hil.  T.  1861. 

ESCAPE. 
On  final  process^Measnre  of  Damag^es. 

See  Damages  I.  12. 

1— Rig^bt  to  is<9ue  fi.  fa.  after  escape. 

The  recovery  of  judgment  in  an  action  against  the 
Sheriff  for  an  escape,  unless  it  produces  satisfaction,  does 
not  destroy  the  plaintiff's  remedy  against  the  debtor. 
After  an  escape  from  execution,  the  judgment  creditor  may 
issue  a^./a.  against  the  debtor's  property.  Kelly  v.  Wil- 
son, 2  All.  475. 

3— Application  by  bail  to  render  after  escape. 

If  a  debtor  escapes  from  the  limits,  and  his  bail  apply 
to  be  relieved  on  rendering  him  to  jail,  under  the  Act  18 
Vic.  cap.  80,  such  relief  will  only  be  granted  on  condition 
of  his  being  rendered  to  the  jail  whence  he  escaped.  Peters 
V.  Perky,  2  AU.  585. 

3— Damage— Attacbment  for  non-payment  of  costs  is 
in  tbe  nature  of  mesne  process. 

An  attachment  for  non-payment  of  costs  is  in  the 
nature  of  mesne  process,  and  the  Sheriff  is  not  liable  for 
the  escape  of  a  person  in  custody  on  such  process,  unless 
the  plaintiff  has  sustained  actual  damage  or  delay  in  con- 
sequence of  the  escape.     Atkinson  v.  Mitchell,  6  AU.  845. 
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4— SherlA— Justiflcatlon— Order  for  discharge. 

The  production  of  an  order  of  a  Judge  of  a  County 
Court,  valid  on  its  face  for  the  discharge  of  a  debtor,  under 
the  1  Bev.  Stat.  cap.  124,  is  a  justification  to  the  Sheriff 
in  an  action  for  the  escape  of  the  debtor ;  and  he  is  not 
bound  to  prove  the  regularity  of  the  previous  proceedings. 
Clementson  v.  Coombes,  East  T,  1871. 

Prisoners  delivered  over    bjr    old    tSiieria    to    new — 
€iiar{;eabie  for  escape. 

See  SherifiF  18. 

Debt— Action  of,  ag^ainst  SheriH  for  escape,  not  main^* 
tainabie* 

See  British  Statutes  3. 

Action  on  limit  bond  tor  escape— Assig^nment  ol  first 
bond— Taking  second  bond. 


See  Bond  II.  9. 


See  Deed  I.  33. 
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ESTATE. 


See  Deed. 
Mortgage. 

Landlord  and  Tenant. 
Tenant  at  will. 

ESTOPPEL. 

I.  By  Acts — Conduct — Admissions. 
n.  Acquiescence. 

III.  Opening  up  of  Estoppel. 

IV.  Miscellaneous. 

I. 
By  Acts — Conduct — Admissions. 

1— liCasinH:  premises— Settingr  up  title  in  a  third  person 
atterwards. 

Ejectment.  By  indenture  bearing  date  1st  May,  1829, 
the  land  in  question  was  leased  by  the  lessor  of  the  plain- 
tiff to  the  defendant  for  two  years,  at  the  rent  of  ^6 ;  the 
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defendant  remained  in  possession  several  years  after  the 
expiration  of  the  lease,  but  there  was  no  proof  of  payment 
of  rent.  Held,  That  notwithstanding  this,  and  that  the 
defendant  had  not  been  actually  let  into  possession  by  the 
lessor  of  the  plaintiff,  yet  he  was  estopped  from  denying 
bis  right  to  lease,  and  from  setting  up  a  title  in  a  third 
person  at  the  time  of  making  the  lease,  under  whom 
the  defendant  was  entitled  to  claim,  there  being  no  proof 
of  fraudulent  misrepresentation  or  concealment  to  mislead 
the  defendant  when  he  accepted  the  lease.  Doe  dem,  Sands^ 
V.  PhillipSf  1  Kerr  86. 

9— Runnlngr  boandary   lines   by   Surveyor  mntually 
chosen— A  cqaiescencc. 

Where  a  boundary  line  has  been  run  between  adjoining 
proprietors  of  land  by  a  surveyor,  mutually  employed  by 
them,  and  acted  upon  for  a  number  of  years,  and  improve- 
ments and  subsequent  conveyances  made  according  thereto. 
Held,  That  the  parties  were  bound  by  it,  although  it  proved 
to  have  been  run  very  incorrectly,  and  to  deviate  materially 
from  the  description  of  the  boundaries  in  the  title  deeds 
under  which  the  parties  were  holding,  and  to  give  the 
defendant  150  instead  of  100  acres  of  land.  Doe  dem. 
Can-  V.  McCuUochy  1  Kerr  460. 

S— Accepting^  lease. 

Where  B.,  being  in  possession  of  land,  accepted  a  lease 
of  the  same  from  A.,  who  claimed  title  thereto.  Hehly 
That  B.,  was  thereby  estopped  from  denying  A.'s  right  ta 
the  possession  at  the  termination  of  the  lease,  no  other 
person  having  interfered  with  B.'s  holding  under  the 
lease,  and  no  fraud  or  deception  having  been  practised  by 
A.  in  order  to  induce  B.  to  accept  the  same.  Doe  denu 
Sands  v.  Phillips,  1  Kerr  538. 
4~Affreenient  and  pleading^— Corporation. 

The  defendant  being  sued  as  a  Corporation,  and  ap- 
pearing  and  pleading  and  as  such  in  bar  to  the  action,  is 
estopped  at  the  trial  from  disputing  its  existence  as  a  body 
corporate,  and  its  ability  to  contract  in  that  capacity* 
Seelye  v.  Lancaster  MiU  Company,  1  Kerr  377. 
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^—Payment  of  Rent— Oatstandingr  title* 

The  plaintiff  being  in  possession  of  land,  a  grant  of  it 
was  made  by  the  Grown  to  the  Bector,  Churchwardens  and 
Yestry  of  W.,  of  which  the  Rector  informed  the  plaintiff, 
who  agreed  to  hold  the  land  from  the  Rector  at  an  annual 
rent,  and  paid  the  rent  two  or  three  years.  Heldf  That 
the  plaintiff  could  not  dispute  the  Rector's  title  by  shewing 
a  previous  grant  of  the  same  land  to  B.,  through  whom  he 
did  not  profess  to  claim.     Hiighea  v.  Holmes,  1  All.  12. 

^ After  a  conveyance  of  land  made  by  a  person  of 

unsound  mind,  a  tenant  for  years,  of  the  land  paid,  rent  to 
the  grantee.  Held,  After  the  death  of  the  tenant  that  his 
widow  was  estopped  by  the  payment  of  rent,  from  denying 
the  title  of  the  grantee.  Doe  dem.  Hickman  v.  King^  1 
Han.  380. 

7— Agreement  under  Seal— Payment— Explanation  of 
delivery  of  g^oods. 

By  agreement,  under  seal,  between  the  plaintiff  and 
6.,  the  latter  agreed  to  purchase  a  vessel,  then  building  by 
the  plaintiff,  and  to  pay  him  a  certain  sum  per  ton  when 
the  vessel  was  launched,  $1,400  which  had  been  advanced 
to  the  plaintiff,  to  be  deducted  from  the  piurchase  money. 
In  an  action  on  the  agreement  for  the  price  of  the  vessel^ 
the  defendant  under  notice  of  set-off,  claimed  payment  for 
goods  delivered  to  the  plaintiff,  subsequent  to  the  agree- 
ment. Held,  That  the  plaintiff  was  not  estopped  by  the 
agreement  from  showing,  in  answer  to  the  set-off,  that  the 
goods  were  not  delivered  as  an  additional  payment  on 
account  of  the  vessel,  or  as  a  sale,  but  on  account  of  the 
$1,400,  which  sum  was  not  paid  at  the  date  of  the  agree- 
ment. Bishop  V.  Robinson  and  others^  Executors  of  C.  E, 
Bishopy  1  Han.  68. 

^— Entering:  Into  reeog^nizance — Cannot  plead  frandn« 
lent  representation  as  to. 

The  sureties  in  a  recognizance  entered  into  under  the 
Rev.  Stat.  cap.  98,  '*  Of  Controverted  Elections,'*  cannot 
plead  that  they  entered  into  it  by  a  fraudulent  representa- 
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tion  of  the  nature  of  it,  believing  it  to  be  the  obligation*  of 
the  principal  only.  The  Queen  v.  Sparrow  and  others,  1 
Han.  118. 

If  the  recognizance  was  obtained  by  fraud,  the  sureties 
should  apply  to  the  Court  to  vacate  it ;  but  while  it  stands 
as  a  record,  they  are  estopped  from  denying  the  truth  of 
it.     Ibid. 

1^— Pitrchaslng:  at  StaeriflPs  sale* 

Where  property  claimed  by  the  plaintiff  is  seized  by  an 
•xecution  against  A.,  and  the  plaintiff  forbids  the  sale,  he 
is  not,  by  purchasing  at  the  Sheriff's  sale,  estopped  from 
denying  it  was  A.'s  property.  Pelton  v.  Temple,  1  Han.  275. 

lO— Representations— Party  actlngr  upon* 

Where  a  party  makes  a  representation  to  another,  with 
reference  to  the  title  to  lands,  which  induces  him  to  alter 
his  previous  position  and  advance  upon  them,  he  is 
estopped  from  denying  the  truth  of  such  representation. 
See  No.  27. 

ll—Adoption  of  Devise. 

Assenting  to  a  devise  and  going  intb  possession  of  land 
under  the  will,  estops  parties  from  setting  up  a  new  title 
in  other  party.     Ibid. 

Ite— Olving:  Deed— Title  at  time* 

In  ejectment  against  a  mortgagor  by  a  purchaser  of  the 
equity  of  redemption  under  a  warranty  deed,  the  defendant 
is  estopped  from  showing  that  he  had  no  title  when  he 
gave  the  deed ;  nor  can  he  set  up  the  title  of  the  mortgagee 
in  bar  of  the  action.     Doe  v.  Power,  1  All.  271. 

18 In  ejectment  by  mortgagee  against  mortgagor, 

to  whom  the  land  had  been  granted  by  the  Crown,  the  de- 
fendant proposed  to  show  that  the  land  was  paid  for  by 
his  son,  who  occupied  it  as  owner  till  his  death.  Held, 
1st.  That  the  mortgagor  was  estopped  by  his  deed  from 
sa}dng  that  he  had  no  title.  2nd.  That  such  evidence  was 
inadmissible  on  behalf  of  the  son's  widow,  who  defended 
the  action  jointly  with  the  mortgagor.  Doe  v.  McDonald, 
1  AU.  678. 
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>  Quare^  Whether  an  estoppel  which  binds  one  defendant, 
will  bind  another,  because  he  has  joined  in  the  consent 
rule.     Ibid. 

14— Admissions  not  made  In  connection  uriili  matter 
of  action. 

The  admissions  of  a  party  made  to  a  stranger  to  the 
suit,  are  not  couclusive  upon  him  as  an  estoppel.  Thus 
where  the  plaintiff  stated  to  B.  that  property  in  his  pos- 
session belonged  to  his  brother,  and  thereupon  issued  an 
execution  :ind  seized  the  property,  for  which  the  plaintiff 
brought  ti  spass.  Held,  That  as  the  statements  to  B.  were 
not  made  iii  connection  with  the  subject  of  the  action,  they 
were  not  conclusive  on  the  plaintiff.  Murray  v.  Johnston, 
1  AIL  409. 

1^— Corporation  entering  into  contract. 

A  Municipal  Corporation  with  certain  defined  powers^ 
is  not  by  entering  into  a  contract  under  seal,  estopped 
from  shewing  its  incapacity  to  make  such  a  contract.. 
Jamieson  v.  The  City  of  Fredericton,  2  AIL  128. 

16— Assent  to  moitg^age  of  cattie* 

The  plaintiffs,  living  with  their  father,  assented  to  his 
mortgaging  and  delivering  cattle  to  the  defendant,  as 
security  for  a  debt  due  from  him.  Held,  in  trover  against 
the  defendant.  That  the  plaintiffs  were  estopped  from  set- 
ting up  title  in  the  cattle.     Lyon  v.  Perkim,  2  AIL  375. 

tY— Furcliase  money  in  deed— Receipt  of. 

Quaere,  Whether  one  who  has  conveyed  land  and  ac- 
knowledged in  the  deed  the  receipt  of  the  purchase  money, 
can  recover  a  balance  unpaid,  on  an  admission  by  the  pur- 
chaser that  he  owes  it.     McAllister  v.  Day,  4  All.  37. 

18— Conveyance— Title  after  acquired. 

S.  conveyed  to  the  defendant  by  deed  poll  of  bargain 
and  sale,  land  of  which  he  had  neither  title  nor  possession, 
but  he  afterwards  acquired  a  title,  wbich  was  purchased  by 
the  plaintiff  at  Sheriff's  sale,  without  notice  of  the  prior 
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^sonveyance.  Held,  1st.  That  the  defendant  had  no  estate 
by  estoppel.  2nd.  That  the  plaintiff,  not  claiming  under, 
or  recognizing  the  deed  to  the  defendant,  was  not  estopped 
as  a  privy  in  estate  with  S.  from  setting  up  the  legal  title 
which  S.  had  acquired  since  the  conveyance  to  the  de- 
fendant. 

Qiuere,  Whether  a  deed  poll  will  create  an  estate  by 
estoppel.     Doe  v.  Wetmore,  3  AIL  140. 

19— lilcense— Disputing  title— Disproving^  license. 

In  trespass,  the  plaintiff  proved  that  the  defendant  had 
gone  on  the  land  by  his  permission,  and  afterwards  dis- 
puted his  title.  Held,  That  the  defendant  was  not  estopped 
from  giving  evidence  to  disprove  the  license,  and  to  shew 
that  he  entered  under  a  claim  of  right.  Hazen  v.  Bryson,  8 
AU.  101. 

ISO— liease— Estoppel  by— Tliird  party. 

In  ejectment  against  A.  and  B.,  the  plaintiff  proved  pos- 
session of  the  land  in  1827  ;  that  in  1885  he  had  ejected  A. ; 
that  in  1848  B.  had  leased  the  land  from  him  for  a  year  and 
paid  rent,  and  that  A.  re-took  possession  immediately  after 
being  ejected.  Held,  That  B.  was  estopped  by  the  lease 
from  disputing  the  plaintiff's  title,  but  that  A.  was  not 
estopped,  and  might  shew  title  in  a  third  person.  Doe  v. 
Brown,  8  AU.  483. 

After  foreclosure,  a  stranger  to  the  mortgage  may  dis- 
pute the  title  of  the  mortgagor.     Ibid. 

lil— Liandlord  and  tenant— Representation  of  title* 

The  defendant  obtained  possession  of  land  from  the 
plaintiff's  tenant,  by  representing  that  he  had  the  title  to 
it,  and  threatening  to  eject  the  tenant.  Held,  in  an  action 
of  ejectment  by  the  landlord,  That  the  defendant  was 
estopped  from  disputing  his  title,  and  setting  up  an  ad- 
verse title  in  himself.    Doe  v.  Estey,  8  All,  489. 

^^—NKort^wk^e  title  of  lessor— Ignorance  ot  prior  niort« 
sage. 

One  D.  P.  having  mortgaged  the  premises  in  question 
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to  the  lessor  of  the  plaintiff,  after  which  the  Church  cor- 
poration, claiming  the  premises  by  a  Grown  grant,  brought 
ejectment  against  B.  B.,  who,  about  being  evicted,  com- 
promised, and  took  a  lease  from  the  corporation,  and  then 
mortgaged  such  leasehold  premises  to  one  J.  B.,  and  J.  B. 
mortgaged  the  same  to  the  defendant,  who  entered ;  and 
while  so  in  possession  of  part  of  the  premises  admitted  that 
he  had  gone  in  under  D.  P.,  but  referred  to  his  mortgage 
from  J.  B.,  without  any  apparent  knowledge  of  the  mort- 
gage from  D.  P.  to  the  lessor.  Held,  That  he  was  not 
estopped  from  contesting  the  mortgage  title  of  the  lessor. 
Doe  dem.  Eels  v.  Garnett,  3  Kerr  536. 

38— Comisel  addresfiinii:  Jury 

When  in  an  action  for  negligence  as  a  surgeon,  the  de- 
fendant's counsel,  in  addressing  the  jury,  relies  on  his 
client's  skill  as  a  surgeon,  he  cannot  afterwards  object  on 
a  motion  for  a  new  trial,  that  there  was  no  evidence  that 
he  was  a  surgeon.    Kelly  v.  Dow,  4  All.  486. 

See  Evidence  I.     (Admissions.) 

34— AgTcement    to     tudenmlly    ag^ainst    loss~Acqiii» 
escence  of  plaintlfi  with  defendant*' 

Plaintiff  purchased  timber  from  J.,  which  was  seized 
under  an  execution  issued  by  the  defendant  against  J.  Au 
action  having  been  brought  by  J.  against  the  plaintiff,  for 
the  price  of  the  timber,  it  was  agreed  between  the  plaintiff 
and  defendant  that  the  latter  should  indemnify  the  former 
against  all  loss,  in  case  J.  recovered  in  the  action  against 
him,  which  was  defended  on  the  ground  that  the  timber 
was  rightfully  seized  under  the  execution.  J.  recovered  in 
the  action,  and  the  defendant  paid  the  amount  of  the  judg- 
ment. Held,  That  the  plaintiff  was  estopped  from  after 
wards  setting  up  a  right  to  the  timber  against  the  defend- 
ant.    Crocker  v.  Hutchison,  6  AU.  139. 

35— Admission  of  execution  of  bond. 

To  a  scire  facais  on  a  Grown  bond,  the  defendant  pleaded 
non  estjactum.  Held,  That  evidence  of  an  admission  by 
him  that  it  was  his  bond  was  not  an  estoppel ;  that  he 
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might  give  evidence  to  prove  that  the  supposed  signature 
of  one  of  the  subscribing  witnesses  was  a  forgery ;  and 
that  it  was  a  question  for  the  jury  upon  the  issue  raised^ 
whether  the  defendants  had  executed  the  bond  or  not. 
Reg.  V.  Roberston,  6  AU.  113. 

96— Sherift^s  return— Particular  action* 

A  Sheriff's  return  to  an  execution  is  only  an  estoppel 
in  the  particular  action  in  which  the  execution  issued. 
Miller  v.  Weldon,  2  Han,  188. 

97— Representation — Title— Partjr  lending:  money  on 
faitli  of  representation. 

S.  B.  being  in  possession  of  a  tract  of  300  acres  of  land, 
made  a  will  devising  150  acres  thereof  to  his  son  Eobert, 
and  75  acres  to  his  sons  William  and  Thomas  exclusively : 
the  will  was  proved,  Robert  being  one  of  the  executors,  and 
the  three  sons  divided  the  land  according  to  the  will. 
Thomas  afterwards  applied  to  one  M.  to  borrow  money  on 
the  security  of  his  portion  of  the  land,  and  the  three 
brothers  then  pointed  out  to  M.  their  respective  portions  of 
the  land,  telling  him  that  they  held  it  under  their  father's 
will,  and  referring  him  to  the  County  Becords  in  order  to 
see  the  will,  and  satisfy  himself  as  to  the  title.  In  conse- 
quence of  this,  M.  examined  the  will,  and  finding  the  pro- 
perty devised  as  they  had  represented  to  him,  lent  money 
to  Thomas  on  a  mortgage  of  his  76  acres.  Held,  That 
Bobert  and  William,  having  acted  under  the  will,  and 
having  by  their  representations  induced  M.  to  lend  money 
to  Thomas,  were  estopped  from  denying  their  father's  title 
to  the  land,  or  that  Thomas  had  a  title  under  the  will  to 
the  75  acres ;  and  that  they  could  not,  in  an  action  of 
ejectment  by  the  assignee  of  M.'s  mortgage,  set  up  title 
in  themselves  under  a  deed  from  the  heirs  of  a  third  per- 
son to  whom  the  land  had  been  granted.  Doe  dem.  Arm- 
strong V.  Bridges,  Mich.  T.  1869.     {See  1  Han.  490.) 

Oivingf  confession— Costs. 

See  Cognovit  1. 
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98— Judgfmeiit— Fraud. 

J.  S.,  executor  of  the  estate  of  A.  S.,  gave  a  confession 
of  judgment  in  a  suit  brought  against  him  by  the  trustees 
of  himself- as  an  absconding  debtor.  On  an  application 
being  then  made  by  him  to  a  Judge  of  Probates  for  a 
license  to  sell  the  real  estate,  the  latter  decided  that  the 
judgment  was  obtained  by  fraud,  and  refused  to  grant  a 
license.  Held^  That  the  judgment  was  not  conclusive,  and 
fraud  being  shewn,  the  judge  rightly  decided  to  refuse  the 
.  application.     Ex  parte  Simpson,  2  Pug.  142. 

!sK9-  Replevin—Defendani^s  act9— Representation. 

In  replevin  plaintiff  may  shew  that  defendant  by  his 
acts  is  estopped  from  denying  that  the  property  in  ques- 
tion is  the  plaintiff's ;  and  if  the  alleged  estoppel  is  in  para^ 
it  may  be  relied  on  in  evidence  without  being  pleaded. 
A  mere  representation  of  a  fact  will  not  amount  to  an 
estoppel  unless  it  was  made  with  the  intention  of  inducing 
another  party  to  act  upon  it,  and  he  does  act  upon  it  and 
alter  his  position.  Hegan  v.  Fredericton  Boom  Co,,  2  P.  (t 
B.  105. 

30— ileferenee  to  writings —Indenture. 

"Where  a  a  party  joins  in  an  indenture  which  refers  to 
another  instrument  approving  of  it,  and  treating  it  as  a 
valid  writing,  he  is  thereby  estopped  from  afterwards  dis- 
puting the  validity  of  the  instrument  so  referred  to.  Brown 
V.  Moore,  2  Pug.  407. 

Party  aei*.epting:  lease  and  entering  under  it  and  con- 
tinuing in  possession,  estopped  from  disputing 
tiiat  lessor  had  no  title  to  lease. 

See  Will.     Knapp  v.  King. 

Agreement  made  by  agent  as  proprietor  of  land- 
Claiming  under  party  uritli  whom  agreement 
made. 

See  Agreement  II.     Heraey  v.  Hatheway. 
Dourer— Release  of— Property  subsequently  acquired. 

See  Dower.     Doe  dem.  Burns  v.  McOraw. 
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Entries  on  books  of  account* 

See  Evidence  V.  11,  12.  Smith  v.  Andrews.  Raymond 
V.  Gumming. 

Case  of  levy  by  Sbeiifl. 

See  Execution  I.    Brooks  v.  Palmer. 

IShenringr  title  to  land. 

See  Award.     Oliver  v.  Elliott. 

II. 

Acquiescence. 

1— Of  Judgment   Debtor  in  Staeriii^s   sale  — Title  by 
estoppel  not  given. 

The  acqaiescence  of  the  judgment  debtor  in  a  Sherifi's 
Bale,  and  subsequent  possession  of  the  land  by  the  pur- 
chaser short  of  twenty  years,  though  presumptive  evidence 
that  all  the  necessary  proceedings  have  been  taken,  will 
not  give  a  title  to  the  purchaser  by  estoppel.  Doe  v. 
Hazen,  8  AU.  87. 

1i  -In  sale  of  land— Agreement  as  to  division  line* 

The  plaintiff  claimed  fifty  acres  of  land  under  a  deed 
in  fee  from  his  father  J.  B.  in  1822,  of  a  tract  of  400 
acres,  which  deed  was  subject  to  a  condition  that  J.  B. 
should  receive  and  enjoy  all  the  profits  and  emoluments 
accruing  from  the  land  during  his  hfe.  J.  B.,  in  order  to 
pay  a  debt,  about  two  years  after  the  conveyance  to  the 
plaintiff,  and  with  his  consent,  caused  the  fifty  acres  to  be 
sold  by  the  Sheriff ;  the  plaintiff  bid  at  the  sale,  and  after- 
wards agreed  with  the  purchaser  upon  a  division  line 
between  that  and  the  remainder  of  the  land.  There  was 
no  proof  of  any  judgment  or  execution  against  J.  B.,  or  of 
any  advertisement  by  the  Sheriff  under  which  the  land 
was  sold.  Held,  That  if  the  plaintiff  had  a  present  estate 
in  the  land  at  the  time  of  the  Sheriff's  sale,  his  acquies- 
cence in  such  sale  would  not  divest  him  of  his  estate. 
Doe  V.  Baxter.  8  All.  282. 

Qtuere,  Whether  the  plaintiff  took  an  estate  in  presenti 
85 
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under  the  deed,  or  an  estate  in  remainder  after  the  death 
of  his  father  ?  If  the  latter,  semble,  that  his  acquiescence 
in  the  sale  and  division  of  the  land  during  his  father's  Ufe 
would  not  operate  as  an  estoppal  in  pais.    Ibid. 

Naisance— PlalnttlPs  presence  wblle  work  proceeding. 

See  Action  on  the  Case  in.  1. 

m. 

Opening  up  of  Estoppel. 

1— An  estoppel  by  record  mnst  be  pleaded  If  tbere  %» 
an  opportunity  of  doingr  so,  othenvlfie  tbe  tmth 
may  be  she^m* 

Weldon  v.  Weldon,  2  Han.  188. 

3— An  estoppel  arising^  irom  an  admission  in  a  <Min« 
veyance  of  land  of  tbe  receipts  of  tbe  purcbase 
money,  is  opened  by  a  bond  from  tbe  pnrcbaser 
to  the  vendor  conditioned  to  pay  sncb  sum  for 
tbe  property  as  arbitrators  sbould  determine. 

Coran  v.  Wheten,  AU.  298. 

IV. 

MiSOELLANEOUS. 

1— ^Judgment  against  several— If  on*service  of  process 
upon  one— No  knoivledife  of  suit— Judffe's  order 
settingr  aside  arrest  in  reply  to  Judgment  re- 
covered* 

A  judgment  was  obtained  against  A.  and  two  others, 
without  service  of  process  on  A.,  or  his  having  any  knowl- 
edge of  the  suit.  (An  attorney  retained  by  the  other 
defendants  having  appeared  for  A.  also.)  He  was  after- 
wards arrested  on  a  ca.  sa.  issued  on  the  judgment,  and 
was  discharged  by  a  Judge's  order  on  an  affidavit  denying 
knowledge  of  the  suit  and  of  any  authority  to  the  attorney 
to  appear  for  him.  Held,  in  an  action  for  false  imprison- 
ment against  the  plaintiff  in  that  suit,  That  A.  was  not 
estopped  by  the  judgment  from  denying  his  liability ;  but 
that  in  reply  to  the  plea  of  Judgment  recovered,  he  might 
shew  the  Judge's  order  setting  aside  the  arrest.  SaUs  v. 
Ferguson,  Hil  T.  1861,  6  AU.  110. 
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1— A  party  relylui^  on  a  Jadgmoat  recovered  as  aa 
estoppel  shoald  plead  It  so  that  tlie  plaintill  may 
take  issae  .apoa  it. 

Where  a  judgment  is  not  pleaded  as  an  estoppel^  but 
the  facts  relied  on  are  stated  in  a  notice  of  defence  given 
under  the  Act  13  Vic.  cap.  82,  it  is  open  to  the  party  to 
find  the  truth  of  the  facts  on  which  the  plaintiff  relies  as 
an  answer  to  the  j  udgment  and  execution.    Ibid. 

S—Judgment  on  scire  facias. 

A  judgment  on  scire  facais  in  proceedings  in  bastardy, 
under  1  Bev.  Stat.  cap.  57,  is  conclusive  while  it  stands, 
and  the  defendant  cannot  object  that  the  amount  of  costs 
is  excessive.    Beg.  v,  Carson^  HU.  T.  1866. 

8— Jndgment  in  defended  cause— Fiiiai^  papers— 
jnotion  to  set  aside — Defendant  estopped  from 
takingr  advantage  of  papers  not  beingr  filed.! 

Injiiot  V.  Seelye,  1  AU.  86. 
d-Bail. 

Qtuere,  Whether  an  application  by  bail^or  reUef,  under 
1  Bev.  Stat.  cap.  124,  estops  them  from  afterwards  apply- 
ing to  defend  on  the  merits.  See  Rippey  v.  Austin,  4  AU. 
77. 

9 — Bills  and  notes. 

Indorser,  non-joinder  in  indorsement  of  joint  payee^ 
eannot  be  set  up  by  payee  who  indorsed.  See  BiUs  and 
Notes  V.  21. 

Indorser  delivering  note  to  bank,  cannot  set  np 
forgery  of  signature  of  maimer,  i 

See  Bills  and  Notes  V.  28. 
Carrier— master  of  sliip—IVot  estopped  by  bill  of  iadiag.^ 

See  Carrier  1. 

Consent  rnle^Plaintill  not  estopped  by. 

See  Ejectment  VII. 
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41— Corporatton , 

PreBomption  of  letters  patent  being  properly  issued, 
title  of  corporate  body  being  recited  in  instrument,  and 
consent  rule  by  party  making  objection.  See  Corporation  7. 
Supra.  L  4. 

€ro¥ni  grant— Boands— Reference  to  other  grants,  f 

See  Crown  Grant  8. 
Y—Evidenee* 

Plaintiff  relying  on  estoppel,  defendant  taking  possess- 
ion under  a  written  agreement,  it  must  be  produced.  See 
Evidence  VII.  3. 

Tenant  by  Conrtesy— Disputng  title  oflessor* 

See  Ejectment  II. 
Covenant  binding  Assignee. 

See  Covenant  7. 

EYiDfinrcE. 

I.  Admissions — ^Declarations — Acts. 

II.  Judicial — Official  and  other  Documents. 

ni.  Particular  Actions  and  Suits. 

IV.  Particular  Facts. 

y.  Parol  Explanations. 

VI.  Presumptive  Evidence. 

VII.  Secondary  Evidence — Notice  to  Produce. 

VIII.  Examination  of  Witnesses  on  Trial. 

IX.  Commission — Interrogatories — Depositions. 

X.  Admission  from  Pleadings. 
XI.  Miscellaneous. 

XII.  Questions  for  Jury. 

Xin.  General  Issue — Evidence  under. 

I. 
Admissions — Declarations — Acts  . 
See  Acknowledgment. 

t— Admissions  nnder  Great  Seal  of  tite  Province— Evi- 
dence against  tlie  €roi?vn« 

Rex.  V.  WiUon.  Ber^  1. 
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9— By  professed  owner  of  land— Pajnneiits. 

Where  the  defendant  deduced  his  title  by  several  mesne 
conveyances  from  W.  E.,  the  declaration  of  W.  E.,  while 
the  professed  owner  of  the  estate,  that  he  never  paid  any- 
thing for  it,  are  properly  admissible  in  evidence  to  shew 
that  the  recorded  deed  to  W.  E.  was  not  made,  as  it  pur- 
ports to  be,  for  a  valuable  consideration.  Payson  v.  Oood, 
8  Kerr  272. 

8— Res  Oestie— Counter  £vidence. 

The  declaration  of  a  party  accompanying  the  act  of 
shewing  the  point  of  beginning  on  the  boundary  of  a  grant, 
are  admissible  in  evidence  as  part  of  the  res  geetce^  but  the 
truth  and  correctness  of  such  declarations  are  open  to  be 
oontroverted  by  other  evidence.  Doe  dent  Lonehesterv^ 
Murray f  8  Kerr  885. 

4— Contradictini^  Deed. 

The  declaration  and  admission  of  a  party  filling  the 
character  of  surviving  partner  and  administrator,  and  also 
of  another  party  as  heir  of  a  person  through  whom  the  de- 
fendants claim  title,  were  offered  by  the  plaintiff  in  evi- 
dence, but  rejected  by  the  Judge  on  the  ground  that  such 
admissions  went  to  contradict  the  terms  of  a  deed  between 
the  parties  who  made  the  admissions.  Held,  that  the 
learned  Judge  was  right  in  rejecting  such  evidence. 
Moloney  v.  Purden,  8  Kerr  616. 

^— At  time  of  makingr  Baripaln. 

Evidence  of  what  the  parties  said  at  the  time  of  making 
a  bargain  for  the  purchase  of  land,  is  admissible  to  shew 
what  they  meant  by  certain  expressions  used  in  the  con- 
veyance.   Doe.  V.  Pitt,  1  AU  886. 

6— By  grantee— £llect  of. 

The  verbal  declaration  of  the  grantee  of  land,  that  he 
had  sold  it  to  a  person  under  whom  the  defendant  claims^ 
is  not  sufficient  to  shew  title  out  of  the  grantee.  Doe.  v» 
Todd,  2  AU.  261. 
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Y— Commissloiier  of  Higliway— Intcntloii. 

The  deolaration  of  a  oommiBsioner  of  highways,  at  the 
time  of  laying  out  a  road,  that  he  intended  to  lay  it  out 
four  rods  wide  is  not  admissible.  Basterach  v.  Atkinson,  2 
AU.  489. 

6-^Bdgineiit  Debtor— Ability  to  pay. 

Qudsrey  Whether  in  an  action  for  an  escape,  evidence  of 
the  admission  of  the  judgment  debtor  of  his  ability  to  pay 
the  debt,  was  properly  rejected.    KeUy  v.  Jones,  2  AU.  465. 

t^Trover— Statement  at  time  of  demand. 

A.  executed  a  bill  of  sale  to  the  plaintiff  and  delivered 
it  to  the  defendant,  who  agreed  to  hold  it  as  the  agent  of 
both  parties.  Held,  in  trover  for  the  bill  of  sale.  That  the 
defendant's  declarations  made  at  the  time  of  a  demand, 
stating  his  reasons  for  refusing  to  give  up  the  bill  of  sale, 
were  admissible  in  evidence.  Dover  v.  MyshrdU,  8  AU.  854. 

1^^— Fraudulent  conveyance— Declaration  as  to  state  of 
allairs. 

Where  the  issue  was  whether  a  conveyance  from  A.  to 
the  defendant  was  fraudulent,  a  declaration  made  by  A.  as 
to  the  state  of  his  affairs,  is  not  admissible  in  evidence,  un- 
less made  at,  or  about  the  time  when  the  deed  was  given. 
Doe  V.  Fraser,  8  AU.  417. 

A  letter  written  by  the  plaintiff  to  A.  several  years  af- 
ier  the  conveyance  and  not  referring  to  it  in  any  way,  is 
not  evidence  for  the  defendant  in  such  a  case ;  nor  is  a  sub- 
isequent  conyeyance  of  land  from  the  defendant  to  A. 
admissible  evidence  to  rebut  the  charge  of  fraud  in  the  con- 
veyance from  A.  to  the  defendant.    Ibid. 

Where  the  declaration  of  a  third  party  is  offered  in 
evidence,  the  circumstances  relied  on  to  make  it  admissible 
should  be  stated  to  the  Judge.    Ibid. 

II— MaJker  of  Note— Declarations* 

In  an  action  against  one  of  a  joint  and  several  promis- 
sory note  signed  by  him  as  a  surety  for  the  other  maker, 
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declarations  of  the  latter  made  sabseqaent  to  giving  the 
note  are  not  evidence  against  the  defendant.  Palmer  v. 
WiOmr,  8  AU.  448. 

Iti— Statement  of  allUrs—ISxIiibIt— Schedule. 

A  debtor,  for  the  purpose  of  making  a  settlement  with 
one  of  his  creditors,  exhibited  to  him  a  statement  of  his 
afihirs,  which  the  creditor  copied  in  his  presence.  QtuerCf 
Whether  sach  copy  was  admissible  in  evidence  as  duplicate 
original  or  as  a  statement  made  by  the  debtor  without 
notice  to  produce  the  original.  A  schedule  referred  to  on 
a  mortgage  but  not  annexed  to  it,  is  not  admissible  in  evi- 
dence without  proof  that  it  was  signed  at  the  same  time  as 
the  mortgage.    Lawton  v.  Tarrat,  4AU.  1. 

IS— Entry  In  books— To  i¥hom  credit  fftven. 

In  an  action  for  money  lent,  where  the  question  in  dis- 
pute was  whether  the  loan  had  been  made  on  the  credit  of 
the  defendants,  who  were  Aldermen  of  the  city  of  St.  John, 
and  borrowed  the  money  for  the  use  of  the  city — of  which 
the  plaintiff  was  aware  at  the  time  ;  an  entry  made  in  the 
plaintiff's  books,  debiting  the  Corporation  with  the  money, 
is  not  conclusive ;  if  not  having  been  communicated  to  the 
defendants,  and  no  authority  from  the  Corporation  to  con- 
tract the  loan  having  been  proved.  OiU)ert  v.  Porter,  1 
Kerr  890. 

Id— Frandnlent  transfer— Entries   In    books— Admis- 
sions as  to  state  of  bnsiness. 

B.,  who  was  largely  indebted,  and  several  suits  pending 
against  him,  transferred  all  his  property  to  the  plaintiff  for 
£7,000,  and  took  as  payment  the  plaintiff's  promissory 
notes  payable  in  five  years,  without  security.  Held^  in  an 
action  brought  by  the  plaintiff  against  a  creditor  of  B., 
who  had  seized  the  property  under  an  execution.  That  the 
value  of  the  plaintiff's  notes  in  the  market,  and  his  prob- 
able means  of  paying  them,  was  relevant  testimony  to  show 
that  the  transfer  was  fraudulent,  and  made  to  defraud  B.'s 
-creditors.  Held,  also,  That  entries  in  B.'s  books,  relative 
to  the  property,  though  made  by  his  clerks,  might  be  re- 
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ferred  to  by  him  on  croBS-ezamination,  and  by  his  clerks, 
on  examination  in  chief  by  the  defendant,  in  order  ta 
shew  the  value  of  his  property  and  the  state  of  his  business 
at  the  time  of  the  transfer.    LawUm  y.  Tarratt,  4  AU.  1. 

In  order  to  establish  fraud  in  the  transfer,  declarations 
and  admissions  by  B.,  both  before  and  after  the  transfer, 
as  to  the  general  state  of  his  business  and  the  value  of  the 
property  transferred,  are  admissible  in  evidence  on  the 
part  of  the  defendant.    Ibid. 

The  reasons  for  objecting  to  such  evidence  where  its  ad- 
missibility is  doubtful,  are  much  diminished  by  the  Act  19 
Vic.  c.  41,  allowing  the  parties  to  testify.    Ibid. 

15— lasnraiice— Verbal  declarations  of  owner  of  ves- 
sel as  to  part  ovraersiilp. 

In  an  action  upon  a  policy  of  insurance  for  the  loss  of  a 
vessel,  the  verbal  declarations  of  the  plaintiff,  the  sole  reg- 
istered owner,  that  another  person  a  foreigner  was  parfc 
owner,  are  not  sufficient  to  disprove  the  allegation  of  in- 
terest in  the  plaintiff,  who  had  obtained  the  register  upon 
his  own  declaration,  and  acted  as  owner  in  procuring  the 
insurance,  and  in  the  other  affairs  of  the  vessel.  WaUon 
V.  Summers,  2  Kerr  62. 

16— Ejectment— Examination  in  Bankrupt  Conrt—Ao^ 
knonriedi^ment  of  title. 

Plaintiff  in  ejectment  relied  upon  a  declaration  made 
by  the  defendant  in  bis  examination  in  the  Bankrupt  Court, 
that  the  land  in  dispute  had  belonged  to  C,  who  conveyed 
it  to  the  plaintiff,  with  his  (defendant's)  consent.  Heli^ 
Not  to  be  such  an  acknowledgment  of  title  in  the  plaintiff 
as  to  prevent  the  operation  of  the  Statute  of  Limitations.^ 
Doe  V.  TayUyr,  4  AU.  166. 

17— Statements  in  bill  in  Equity. 

The  statements  in  a  bill  in  Equity,  under  oath  are* 
evidence  against  the  party  filing  it,  in  an  action  at  law. 
Doe  dem  Palmer  v.  Roas,  5  AU.  846. 
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18~€onstderatioii~Satistactloii— Admtsstoiis  explain- 
able by  circumstances. 

See  GonBideration  8. 

19— Trespass— Possession— Conversation. 

The  defendant  in  an  action  of  trespasB  justified  under 
A.,  and  in  order  to  show  title  in  him,  offered  evidence  of  a 
oonTersation  between  A.  and  B. — ^not  made  upon  the  land, 
but  several  miles  distant  from  it — in  which  A.  gave  B.  per- 
mission  to  build  a  mill  on  the  land  in  dispute.  B.  built 
the  mill  more  than  twenty  years  before  the  action,  but  did 
not  further  recognise  A's  right  to  the  land.  Heldn  That 
this  was  not  sufficient  evidence  of  A',  possession,  and  that 
the  justification  was  not  proved.  White  v.  Smita,  4  AU. 
385. 

tlO— Declaration  of  members  of  Committee— Agents. 

In  an  action  against  the  Corporation  of  St.  John  for 
negligence  in  constructing  a  sewer,  whereby  plaintiff's  land 
was  overflowed,  declarations  of  Aldermen,  members  of  the 
Corporation,  relative  to  the  sewer  are  not  evidence  against 
the  defendants;  but  declarations  of  members  of  a  com- 
mittee appointed  by  the  Corporation  to  superintend  the  con- 
struction .  of  the  sewer,  made  while  the  work  was  in  pro- 
gress, and  relative  thereto,  are  evidence — ^being  the  decla- 
rations of  an  agent  relative  to  a  matter  within  his  authority. 
Riley  v.  The  Mayor,  etc.,  of  St.  John,  6  All.  264. 

91— Boundaries  ot  land— Bedaration  must  be  made 
while  party  in  possession— Or  against  interest— 
Or  privity  shewn. 

The  declaration  of  a  person  as  to  the  boundary  of  land 
is  not  evidence,  unless  it  is  made  while  he  is  in  possession 
of  the  land,  and  is  against  his  interest,  or,  unless  there  i& 
privity  between  him  and  the  person  against  whom  his  de< 
claration  is  offered.    Sartall  v.  Scott,  6  AU.  166. 

91  a— Boundaries— Declarations  by  person  in  posses- 
sion. 

Declarations  respecting  the  boundaries  of  land  by  a  per- 
son in  possession,  and  under  whom  the  defendant  claims,. 
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jffe  evidence  against  him  in  an  aetion  in  which  the  bound- 
aries of  the  same  land  are  in  dispute.  Niie$  v.  Burke,  1 
i%.  287. 

99 ^While  the  Crown  is  the  owner  of  land  it  may, 

by  its  declarations,  explain  or  control  a  previous  grant, 
and  a  party  claiming  under  a  grant,  subsequent  to  such 
declarations  may  be  bound  thereby.  Carter  v.  Saunders, 
6  AU.  147.    See  Crown  Grant. 

98— Action  airatnst  SheriflT— Taking  ^oods  on  execu- 
tion—Declarations of  third  person  as  to  transfer. 

In  an  action  against  a  Sheriff  for  taking  goods  under 
an  execution  against  P.,  which  the  plaintiff  claimed  under 
a  previous  assignment  made  to  him  by  P.  in  payment  of  a 
debt,  declarations  of  P.'s  son,  in  whose  possession  the 
plaintiff  had  left  the  goods,  as  to  the  circumstances  of  the 
transfer,  are  not  evidence  against  the  plaintiff ;  though  the 
fact  of  such  possession  is  proper  for  the  consideration  of 
the  jury  in  determining  the  bona  fides  of  the  transfer. 
Doak  V.  Johnson,  1  Kerr  819. 

-94— Acstion  for  UTa^es— JEvidence--Recognition  ol 
plaintiH^s  ri^iit  to  if  ve  orders— Ofllcial  character 
—Company. 

In  an  action  for  wages  as  Secretary  of  an  incorporated 
Company,  the  plaintiff  relied  on  the  defendant's  having 
used  and  paid  for  goods  ordered  by  him,  and  having  paid 
for  work  done  for  their  benefit  also  by  his  direction* 
Before  the  goods  were  ordered,  the  defendants  had  notified 
the  plaintiff  that  he  was  not  the  Secretary  of  the  Company. 
Held,  That  the  payment  by  the  Company  for  the  work  and 
goods  was  not  a  recognition  of  the  plaintiff's  right  to  give 
•the  orders,  or  an  acknowledgment  that  he  was  the  Secre- 
tary of  the  Company.  Ansley  v.  Albert  Mining  Company, 
5  AU.  891. 

9ft— Declarations  ol  party  havinff  title  to  land— Adverse 
Possession. 

Declarations  by  a  party  having  the  documentary  title 
to  land,  made  after  the  lapse  of  sufficient  time  to  give 
smother  title  by  possession  are  not  admissible  to  cut  down 
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the  laiter's  title.  Declarations  of  a  party  adverBe  to  his 
title,  are  admissible  against  a  person  claiming  through 
him,  if  made  while  the  title  was  in  the  party  making  the 
declarations.    HamiUon  v.  Holder^  2  Pug.  222. 

Bonndaiy  lines— Agreement  as  to— Acts* 

When  a  division  line  is  in  dispute  between  parties  and 
they  agree  to  establish  a  line  and  do  so,  and  act  upon  it 
by  putting  up  their  fences,  and  by  severally  occupying  the 
land  on  each  side,  they  are  bound  by  their  agreement, 
whether  the  line  is  right  or  wrong,  and  cannot  repudiate  it, 
though  they  have  not  held  under  it  for  a  period  of  twenty 
years,  so  as  to  gain  a  title  by  adverse  possession.  Perry 
V.  PaMerson,  2  Ptig.  867. 

Orantor— Declarations  as  to  boundary  bet^reen  date' 
of  dellvenr  and  registry    oi    deed— Relation    of 
registry  and  delivery  of  deed* 

T.  being  the  owner  of  a  lot  of  land,  sold  part  of  it  to  de- 
fendant, and  the  remainder  to  plaintiff  shortly  afterwards. 
A  dispute  subsequently  arose  between  plaintiff  and  defen- 
dant as  to  the  true  boundary  between  them,  and  the  present 
action  was  brought.  On  the  trial  defendant  stated  that 
T.  pointed  out  what  he  (defendant)  now  claimed  as  the 
true  boundary  line,  and  he  placed  his  house  up  to  the  line 
as  pointed  out.  This  was  subsequent  to  the  delivery  of  the 
deed  to  plaintiff  and  to  his  going  into  possession,  but  before 
registry.  The  jury  were  directed  that  plaintiff  was  estopped 
by  the  declarations  of  T.,  made  before  registry  of  the  deed 
to  plaintiff,  and  a  verdict  was  found  for  defendant.  At  the 
time  of  the  trial,  T.  was  absent  from  the  Province,  and 
there  was  not  sufficient  time  between  the  rendering  of  the 
verdict  and  the  day  when  it  was  necessary  to  move  for  a 
new  trial  to  procure  T.'s  affidavit ;  but  *a  new  trial  was 
granted  on  payment  of  costs,  on  an  affidavit  of  plaintiff 
stating  that  he  was  taken  by  surprise  by  defendant's  evi- 
dence as  to  the  alleged  declarations  of  T.,  and  of  a  letter 
attached  to  the  affidavit  from  T.,  entirely  denying  that  he 
had  made  any  such  statements.    Held,  per  Wetmore  J., 
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That,  plaintiff  having  entered  into  possession  under  his 
deed,  the  evidence  of  T.*s  declarations,  made  after  that,  was 
improperly  admitted. 

Quare,  Whether  registry  of  a  deed  does  not  so  relate 
back  to  the  date  of  delivery  as  to  prevent  acts  and  declara- 
tions  of  the  grantor  after  delivery,  but  before  registry  from 
binding  the  grantee.    Philps  v.  Tmeman,  8  Ptig.  891. 

Ownerf»hlp  of  Tessel. 

In  an  action  for  freight  by  a  ship  owner,  proof  that 
plaintiff  had  for  several  years  the  management  of  the  ves- 
sel and  run  her,  taking  charge  of  her  when  she 'arrived  in 
port,  and  paying  the  captain  and  crew,  is  sufficient  evidence 
for  a  jury  of  plaintiff's  ownership.  Ferguson  v.  DomviUe, 
8  Pug.  288. 

<l9_Captalii    of  Tessel— Bill  of  fjading— SCatentent  aa 
to  selling  i^oods  under. 

In  an  action  brought  against  the  charterers  of  a  vessel 
for  non- delivery  of  goods  shipped  under  a  bill  of  lading 
signed  by  the  captain,  a  declaration  by  the  latter,  while  in 
charge  of  the  vessel,  that  he  had  sold  the  goods,  was  held 
properly  admitted  in  evidence.  Burpee  v.  CarvUl,  8  Pugr. 
141. 

80— Underwriters— Declarations  bjr— Allldavlt  ref erreil 
to* 

In  an  action  against  the  Secretary  of  the  Society  of 
Underwriters  under  the  Act  21  Vic.  cap.  61,  the  declara- 
tions of  an  underwriter  on  the  policy  relative  to  the  subject 
matter,  are  evidence  against  the  defendant ;  and  if  such 
declarations  refer  to  facts  stated  in  an  affidavit  obtained 
by  the  plaintiff  respecting  the  loss,  such  affidavit  is  also 
admissible.    Duffy  v.  Stymert^  5  AU.  197. 

81— A^ent—Actlon  of  tort  against  carrier. 

An  admission  by  the  freight  agent  of  a  company,  who 
were  common  carriers,  that  a  claim  made  against  them  by 
plaintiff  for  injury  to  goods  carried  by  them,  was  all  rights 
such  admission  being  made  two  days  after  delivery,  and 
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after  the  agent  had  examined  the  goods,  was  held  to  render 
it  nnnecessary  for  plaintiff  to  prove  by  other  evidence  that 
the  goods  were  actually  injured  at  the  time  of  delivery. 
Regina  v.  Peters,  8  Pug.  77. 

83— fjetter  Res  g^ntsB, 

The  plaintiff  put  in  evidence  the  contents  of  a  letter 
sent  by  him  to  his  son  enclosing  a  money  order,  and  contains 
ing  instructions  as  to  the  disposition  to  be  made  of  the 
money.  The  letter  being  lost. — HM,  That  its  contents 
were  properly  received  in  evidence  as  explaining  the  act  of 
sending  the  order,  the  letter  forming  a  part  of  the  Act. 
Clewser  v.  Samuel^  2  Pug.  68. 

8S—Paitnerf»liip— Inducing    belief    In— Direction     of 
Judge  as  to  llablUty. 

Plaintiff  was  sole  contractor  with  the  Corporation  of  St. 
John  for  the  performance  of  certain  work,  and  defendant 
was  his  surety,  the  consideration  for  which  was  that  he 
was  to  receive  a  certain  portion  of  the  money.  Defendant 
drew  all  the  money  from  time  to  time.  It  appeared  that 
one  M.  was  entitled,  as  between  plaintiff  and  the  latter, 
to  receive  half  the  money,  and  did  receive  an  equal  portion 
of  various  payments  made  by  defendant  as  plaintiff  said 
by  his  direction,  but  he  denied  that  M.  was  a  partner  with 
him  in  the  contract.  Defence  was — 1st.  That  plaintiff  and 
defendant  were  partners  in  the  transaction.  2.  That  plain- 
tiff and  M.  were  partners.  The  learned  Judge  directed  the 
jury  that  if  they  found  for  the  defendant  on  either  of  these 
points,  plaintiff  could  not  recover ;  also  that  if  plaintiff  by 
his  statement  or  acts  induced  defendant  to  believe  there 
was  a  partnership  between  him  (plaintiff)  and  M.  by  reason 
of  which  defendant  treated  the  business  as  if  plaintiff  and 
M.  were  in  partnership,  and  thereby  altered  his  position  or 
was  prejudiced  in  any  way,  plaintiff  would  be  as  much 
bound  by  it  as  if  a  partnership  actually  existed.  Held^  A 
proper  direction.    Smth  v.  Oeroua,  2  Pug.  426. 

84— Conversation  eonveylni:  Inlonnatlon. 

0.  and  his  partner,  being  desirous  of  fitting  out  a  ves- 
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sel  which  they  were  building,  applied  to  B.  to  forniBh  the 
materials  for  the  sails,  which  he  agreed  to  do,  provided 
defendant,  who  was  to  make  the  sails,  agreed  to  retain 
them  until  he  (B)  was  paid.  O.'s  firm  afterwards  became 
insolvent,  and  plaintiff  was  appointed  their  assignee  by  the 
creditors.  After  his  appointment,  plaintiff  went  to  defend- 
ant for  the  sails,  when  the  latter  told  him  that  if  plaintiff 
paid  his  bill  he  could  have  the  sails,  nothing  being  said  of 
B.'s  lien.  Plaintiff  paid  defendant's  bill,  but  when  he  went 
for  the  sails,  defendant  refused  to  let  him  have  them,  stat- 
ing that  B.  had  a  claim  upon  them.  Plaintiff  then  re- 
plevied the  sails,  and  B.  put  in  a  claim  of  property  and  be- 
came defendant  in  the  suit,  and  finally  succeeded  in  the 
action ;  whereupon  plaintiff  brought  the  present  action  for 
defendant's  breach  of  contract  to  deliver  the  sails,  and,  under 
the  Judge's  direction,  recovered  a  verdict  for  the  amount 
paid,  with  interest,  and  also  his  costs  in  the  action  of  re- 
plevin. On  the  trial  evidence  was  offered  to  show  that 
before  plaintiff  was  appointed  assignee  he  had  been  in- 
formed by  B.  of  his  lien  but  the  evidence  was  rejected. 
The  court  ordered  a  new  trial,  holding  that  this  evidence 
was  improperly  rejected.  Deveber^  Assignee,  dtc,  v.  Boop, 
3  Pug.  296. 

85— Ctoneral  converisatloiis— Indi<*.tinent  for  riot. 

On  the  trial  of  an  indictment  for  riot,  evidence  of  general 
conversations  between  a  witness  and  the  person  at  whose 
house  the  prisoners  were  alleged  to  have  committed  the 
riot,  were  not  allowed  to  be  given.  Regina  v.  MarUoux, 
et  oZ.,  8  Pug.  498.     (See  Criminal  Law.) 

36 — Conduct  ot  prlsoneris  previous  to  riot. 

On  the  trial  of  an  indictment  for  riot  and  unlawful 
assembly  on  the  16th  January,  evidence  was  given  on  the 
part  of  the  prosecution  of  the  conduct  of  the  prisoners  on 
the  day  previous,  for  the  purpose  of  shewing,  as  was 
alleged,  that  B.,  in  whose  office  one  act  of  riot  was  com- 
mited,  had  reason  to  be  alarmed  when  the  persons  came  to 
his  office.    The  prisoner's  counsel  thereupon  claimed  the 
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right  to  shew  that  they  had  met  on  the  14th  to  attend  a 
school  meeting,  and  claimed  the  right  to  give  evidence  of 
what  took  place  at  the  school  meeting,  but  the  evidence 
was  rejected,  and  Held,  (per  Allen,  C.  J.,  and  Fisher  and 
Duff,  J.  J.,  Weldon  and  Wetmore,  J.  J.,  diss.,)  That  the 
evidence  was  properly  rejected,  because  the  conduct  of  the 
prisoners  on  the  14th  could  not  qualify  or  explain  their 
conduct  on  the  following  day.    Ibid. 

SY— Prisoner's  declaration  before  charged  i¥itli  crime^ 

A  declaration  made  by  a  prisoner  tried  on  an  indict- 
ment for  larceny,  before  he  was  charged  with  the  crime,  in 
answer  to  a  question  asked  him  where  he  got  the  property, 
is  evidence  on  his  behalf.  Regina  v.  Ferguson,  8  Pu^.  612. 
(See  Criminal  Law.) 

SS— Prisoner's  statement  before  Haif strate. 

A  statement  of  prisoner  before  the  magistrate  is  ad- 
missible when  there  is  no  evidence  of  promise  or  threat, 
although  the  provisions  Statute  82  and  88  Vic.  cap.  22^ 
sec.  8,  cap.  29,  sec.  27,  and  cap.  80,  sec.  82,  may  not  have 
been  strictly  complied  with.  Regina  v.  S(mci,  1  P.  <£  J3» 
611.     (See  Criminal  Law.) 

89— Execntor,  de    son    tort— ]fleddlini[    ^ritb    ^oods— 
Declarations  of  deceased* 

Any  dealing  with  the  goods  of  a  deceased  person,  by 
which  the  party  so  dealing  assumes  to  exercise  a  con- 
trol over  the  goods,  is  evidence  against  him  as  executor 
de  son  tort. 

In  action  charging  a  person  as  executor  de  son  tort 
by  meddling  with  the  goods  of  the  deceased,  a  declaration 
of  the  decased,  while  in  possession  that  the  goods  did  not 
belong  to  him,  is  evidence  for  the  defendant.  PoweU  v. 
Watkin,  6  All.  258. 

40— Election  la^r— Agent's  admission* 

A  conversation  with  a  witness,  or  the  admission  of  an 
agent,  had  and  made  on  the  day  of  the  election,  immediately 
after  the  close  of  the  polls,  is  admissible  in  evidence 
DuffY.  Ryan,  8  Pug.  110.    (See  Election  Law.) 


insolvent— §tateBien  Is  by,  oh  exunlnBtlon  hefttre 

tatements  of  an  insDlTent  on  his  examination  before 
nee  at  creditors'  meeting,  are  evidence  against  him  od 
ninal  trial.  Begina  v.  McLean,  1  P.  £  B.  317-  (See 
inal  Law.) 

ondlns  debtor— Ownership  oi  property— Snf- 
flclency  of  admlsBion. 

ee  Absconding  Debtor  17.     CvUen  t.  Vobs. 

Conversations  benveen  person  thronBh  whom 
defendant  claimed  title  to  let,  and  the  person 
ivho  owned  house  In  ivhlch  windows  were 
opened,  relative  to  their  opening,  which  con- 
versation was  bad  after  the  person  throngh 
whom  defendant  claimed  bad  parted  ivltta  his 
title  In  the  lot  In  ^iuesilon,  are  not  admissible. 

ee  Evidence  VI.  16.     King  v  Pugsley, 

Declarations  not  within  scope  of  duties. 

1  an  action  against  a  Corporation,  the  declarationB  of 
favor  and  Auditor  respecting  matters  not  within  the 
I  of  their  duties,  are  sot  evidence  for  the  plaintiff. 
iM  V,  Mayor,  Ac,  St.  John.  6  AU,  411. 

I  Facias— Delivery— Intention  to  have  executed- 
Letter  to  debtor. 

ee  Execution  I.  6. 

unt  rendered. 

ee  Assumpsit  III.  8. 

and  Notes— Adnslsslons. 

ee  Bills  and  notes  IV.  9. 

arty  stranger  to  suit— JHatter  not  ntt^eUng  suH. 

ee  Estoppel  I.  14. 

iipt  of  purchase  mouey  in  deed. 

ee  Estoppel  1. 17. 
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Coit«»ei  addressinif  Jury. 

See  Attorney  X.  15.     Estoppel  I.  28. 

Estoppel  opened  hy  bond. 

See  Estoppel  III. 
Admission  or  party  tiiat  bond  was  his— Wot  eonciusive- 

Sec  Estoppel  I.  25. 

L.ibei~Jnstifieation  from  admission. 

Ste  Defamation  9. 

Snbseqneut  nc:  :i'>]  alieetlufr  previous  adnvission* 

See  Assumpsit  ILT.  21. 

Oiler  to  confess  Jndfrment. 

See  Judgment  II.  4. 
Payment  of  money  Into  Court* 

See  Infra  X.  9,  10,  11. 

Implied  contract  of  oversi^ers  of  poor. 

Se  '  Contract  88.     Retfin.t  v.  Archihild. 

11. 

Judicial,  Official,  and  other  Dojumbnts. 
1— Plan— Orant. 

A  plan  produced  by  the  heir  of  one  of  the  grantees  of 
the  Crown,  which  had  been  in  his  possession  for  twenty- 
five  years,  and  which  had  been  seen  in  his  father's  posses- 
sion for  fiftef'n  years  before  that,  and  which  was  k.pt  with 
the  pvant,  was  held  to  be  sufficiently  authenticated  as  the 
plan  referred  to  in  the  grant  as ''annexed,'*  though  the 
witness  had  never  seen  it  annexed  to  the  grant.  Rex  v. 
Wilson,  Ber.  1. 

9— Subsequent  g^rants—Reference— Effect* 

Where  land  in  dispute  was  contained  in  a  grant  from 

the  Crown  to  the  defendant  in  1827,  but  was  claimed  by 

the  plaintiff  as  part  of  a  grant  made  in  1784,  to  one  D., 

under  whom  he  made  title,  if  there  is  any  uncertainty  a& 
86 
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evidence  to  explain  an  ambiguity  in  the  grant,  though  the 
handwriting  of  the  Surveyor  who  made  the  return  is  not 
proved — it  being  an  official  document  coming  from  the 
proper  custody,  and  the  Surveyor  being  dead.  Wiggins  v. 
McLean,  1  aU  671. 

7 ^A  return  of  a  survey  in  Crown  land  filed  in  the 

Surveyor  General's  office,  is  not  evidence  to  prove  that  the 
Surveyor  has  run  the  lines  stated  in  the  return,  although 
it  is  an  ancient  document,  and  the  Surveyor  is  dead. 
Maynes  v.  Dolan,  8  AIL  573. 

S—Decree  of  partition* 

A  decree  of  partition  is  evidence  in  an  action  of  eject- 
ment, to  show  that  the  land  in  dispute,  formerly  part  of  an 
undivided  estate,  had  been  assigned  as  the  separate  pro- 
perty of  the  plaintiff.     Doe  v.  Estey,  8  AIL  489. 

9 — Deed— Pieadioi:— Assent  of  irnntee. 

To  an  action  for  the  breach  of  a  written  contract  where- 
by B.,  in  consideration  of  £500  paid  to  him  by  A.,  agreed 
to  convey  to  A.  a  mill  and  mill  privilege  at  P.,  as  soon  as 
he  obtained  a  grant  thereof.  B.  pleaded  1st.  non  assump- 
sit ;  2nd.  That  he  executed  and  delivered  a  conveyance 
to  A.  ;  and  8rd.  That  a  conveyance  was  tendered  and  re- 
fused. At  the  trial  a  registered  deed  was  offered  in  evid- 
ence under  the  pleas,  but  without  proof  by  the  subscribing 
witness  of  the  execution  in  the  ordinary  way.  HeM,  That 
such  evidence  was  properly  rejected,  it  not  being  competent 
for  the  grantor  to  make  a  deed  evidence  by  mere  force  of 
the  registry  and  acknowledgment,  without  delivery  to  or 
the  assent  of  the  grantee.     Smith  v.  Millidge,  2  Kerr  408. 

10— Proof  of  Deed,  before  received  in  evidence. 

A  deed  appeared  to  have  been  executed  in  the  presence 
of  two  witnesses,  one  of  whom,  a  Justice  of  the  Peace 
authorized  to  take  acknowledgment  of  deeds,  was  dead  :  no 
account  could  be  given  of  the  other  by  persons  who  had  the 
best  means  of  obtaining  a  knowledge  of  the  inhabitants  of 
the  place  where  the  deed  was  executed.  Held,  That  it  was 
properly  received  in  evidence  on  proof  of  the  handwriting 
of  the  deceased  witness.    Doe  v.  Hathmoay,  2  AU.  69. 
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The  execution  of  a  deed  of  conveyance  ie  not 

3d  by  the  Magistrate's  certificate  of  acknowledgment 
rsed  thereon,  without  registry.    JopHn  v.  Johnston,  2 

541. 
Etefiistry  ol  deed  before  prool. 

deed  offered  as  a  registered  conveyance,  appeared  by 
ertificate  endorsed,  to  have  been  registered  before  it 
proved.  Held,  That  it  covld  not  operate  as  a  sufficient 
try  by  relation,  and  that  the  deed  was  improperly  ad- 
d  in  evidence.     Doe  v.  Hideout,  8  AU.  502. 


/'here  two  deeds  were  written  on  the  same  sheet  of  pa- 

nd  registered  at  the  same  time,  but  only  one  certifi- 

ai  registry  and    one  number  were  endorsed — Held, 

the  Registry  £ook  was  properly  admitted  in  evidence 

ew  that  both  deeds  were  registered.     Doe.  v.  MeCuUey, 

.  194. 

uare,  Whether  a  proper  certificate  of  registry  corld 

ave  been  endorsed  at  the  trial.    Itiid. 

[■robaie  omill. 

he  probate  of  a  will,  though  registered,  is  not  evidence 

lue  execution  to  pass  real  estate.     Hamilton  y.  Love, 

t243. 

rudgmcnt  nf  Foiefgo  CoutI 

evidence  only  of  debt.    .See  Fergus  y.  Wardlajv,  S  Kerr 

ieal  or  Foreign  Judgmeai. 

is  sufficient  that  the  seal  affixed  to  a  foreign  judgment 
)  seal  used  by  the  foreign  Court,  though  it  purports  on 
ce  to  be  the  seal  of  a  different  Court  from  that  in 
1  the  judgment  was  obtained.  See  Cyr  v.  Sanfacon,  2 
i41. 
Poreign  Judirment— Proof  of. 

judgment  of  the  Court  of  King's  Bench  in  England 
be  proved  in  this  Province  by  sn  examined  copy  veri- 
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fied  by  an  affidavit  sworn  before  the  Lord  Mayor  of  London, 
under  the  Act  of  Parliaments  Geo.  II,  cap.  7 ;  such  affidavit 
by  the  Act  being  tantamount  to  the  viva  voce  testimony  of 
the  witness.     Cliampion  v.  Long,  HiL  T.  1834. 

IS— Record  of  Judgment— Debt  on  Bond— Date. 

Semble,  That  the  record  of  a  judgment  in  an  action  on 
a  bond,  is  evidence  of  the  date  of  the  bond,  in  an  action  of 
ejectment  by  a  person  claiming  the  title  under  the  obligor, 
to  shew  that  he  was  indebted  at  the  time  of  the  conveyance, 
and  that  it  is  therefore  fraudulent.  Doe  v.  Gilbert,  1  AIL 
520. 

19— H'rit— Execnt^on* 

An  altered^,  fa,  is  not  receivable  in  evidence.  See 
Johnston  v.  Winslow,  Ber.  53. 

tiO— Original  II.  ta.  not  returned. 

lu  mating  tit!e  to  laud  under  a  Sheriff's  deed,  tlie  orig- 
inal execution  uufler  which  the  land  was  sold  when  not  re- 
turned and  filed  in  Court,  is  admissible  in  evidence.  Lin- 
ton V.  Wilson,  1  Kerr  223. 

91 In  an  action  against  a  Sheriff  to  recover  money 

levied  by  him  under  an  execution,  the  original  execution 
with  the  SheriflTs  return  thereon  in  the  hands  of  the  attor- 
ney is  not  evidence  ;  after  being  returned  the  execution  is 
a  record,  and  the  evidence  should  come  from  the  proper 
custotly.     See  Supra  20.     Sluart  v.  Andrews,  HiL  T'.jl827. 

9it— Coifftemporaneons  Leiier  * 

Where  part  of  the  alleged  consideration  for  an  assign- 
ment of  goods  was  interest  money  due  on  a  bond  to  a  creditor 
in  Nova  Scotia,  and  a  h'O^  of  exchange  drawn  by  him  on 
the  piii'ntiflfs  was  given  in  evidence.  Held,  Thatacon- 
temporiineous  letter  written  by  the  creditor,  which  specified 
that  the  bill  was  drawn  for  such  interest,  was  admissible 
in  evi:lence.     Kinnear  v.  White,  2  Kerr  235. 

US- Agreement  for  consent  rule- Jnd^.nent  in  eject- 
ment. 

In  trespass  for  mesne  profits  against  one  who  came  into 
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possession  under  the  tenant  in  the  action  of  ejectment,  the 
agreement  for  the  consent  rule,  signed  by  the  Attorney  of 
the  tenant  in  possession,  and  the  judgment  in  ejectment 
against  the  casual  ejector  are  evidence  for  the  plaintiff — 
the  first  as  a  proceeding  to  connect  the  tenant,  under  whom 
the  defendant  in  this  action  claimed,  with  the  action  of 
ejectment,  and  the  latter,  to  show  the  plaintifTs  right  to  the 
possession  of  the  property.     Vraser  v.  Harding,  3  Kerr  94. 

94— Agreement* 

In  an  action  for  obstructing  a  water  course  an  agree- 
ment between  the  plaintiff  and  defendant,  whereby  the 
latter  agreed  to  enlarge  the  water  course,  and  did  so,  and 
was  paid  by  the  plaintiff  for  it,  is  evidence  for  the  plaintiff, 
and  relevant  to  the  matter  in  dispute.  Palmer  v.  Turner^ 
5  AIL  290. 

9<>— lVei«'spaper— Repoit  not  anthoiized* 

In  an  action  against  the  Corporation  of  St.  John  for 
negligence  in  the  construction  of  a  sewer,  whereby  the  plain- 
tiff's land  was  overflowed,  a  newspaper,  purporting  to  con- 
tain a  report  of  the  proceedings  of  a  meeting  of  the 
Corporation  at  which  the  question  of  the  sewer,  and  its 
effect  on  the  plaintiff's  property  were  discussed,  wa«  ^nt  in 
evidence  by  the  plaintiff.  Held,  That  in  the  touoouoe  of 
evidence  that  the  report  was  authorized  by  the  defendant 
to  be  published,  it  was  not  evidence ;  and  that  as  the  state- 
ments in  it  had  a  material  bearing  on  the  plaintiff's  case, 
and  did  probably  influence  the  jury,  a  verdict  for  the  plain- 
tiff was  set  aside.  Rtley  v.  The  Mayor,  etc.,  of  St.  John,  6 
All.  78. 

1Vei»'S|»aper— Notice— Authority. 

See  Joint  Stock  Company  3. 

t{6— Nii^i  Prius  Reeord— Iflerg^er  of  Defendant's  claim. 

A  judgment  recovered  by  the  defendant  against  the 
plaintiff  after  the  commencement  of  the  plaintiff's  suit,  can- 
not be  pleaded  as  a  set-off,  even  though  the  verdict  on 
which  the  judgment  is  founded  was  given  before  the  com- 
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mencement  of  such  suit.  The  defendant's  original  cause 
of  action  being  merged  in  tlie  judgment,  the  nisi  prius  re- 
cord in  the  defendant's  suit  is  not  evidence  of  the  plaintiff's 
indebtedness  before  the  commencement  of  his  suit.  Ham- 
mend  V.  Moit,  8  AIL  42G. 

97— jlssignment  ot  mortgage  by  executor. 

An  assignment  of  a  mortgage  by  an  executor  is  not  ad- 
missible in  evidence  without  proof  of  the  Probate.  Doe.  v, 
Hanson,  8  All  428. 

9«— Receipt. 

A  written  receipt,  signed  by  the  mortgagee,  is  not  ad- 
missible in  evidence  to  prove  payment  of  rent  to  him. 
Joplin  V.  Johnston,  2  Kerr  541. 

99— Judgment  ot  Non  Pros.— I^ova  Scolia. 

In  an  action  on  a  Nova  Scotia  judgment  signed,  7th 
March,  1856,  in  pursuance  of  a  Judge's  order  setting  aside 
the  defendant's  plea  as  frivolous,  the  defendant  produced  a 
certificate  from  the  Prothonotary  of  the  Court,  entitled  in 
the  same  cause,  stating  that  judgment  of  non  pros,  for  want 
of  a  replication  was  marked  on  the  11th  December,  1854, 
Held,  That  in  the  absence  of  any  record  of  such  judgment, 
or  of  any  evidence  to  show  that  "marking"  was  equi\a- 
lent  to  "signing,"  there  was  not  sufficient  evidence  of  a 
judgment  of  7ion  pros,  to  aflfect  the  validity  of  the  plaintiffs 
judgment.     Dennison  v.  Taylor,  3  All.  818. 

Qu(ere, 'V^hether,  in  such  case,  further  evidence  than 
the  mere  identity  of  name  was  not  necessary,  to  identify 
the  defendant  with  the  defendant  in  the  judgjaent  sued  on. 
luid. 

S<^— minutes  of  Court  ot  Session. 

The  minutes  of  the  Court  of  General  Sessions  are  evid- 
ence in  the  same  Court  of  the  facts  therein  stated,  without 
any  other  proof  that  the  matter  therein  recorded  took  place  ; 
therefore  a  recognizance  in  a  case  of  bastardy  taken  under 
the  Act  2  Vic.  cap.  42,  is  proved  by  the  production  of  the 
minutes  of  the  Sessions  containing  the  entry.  Ex  parte 
Daley,  1  All.  424. 
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31— Proceedings  before  Justice  of  Peace  returned  lo 
l^upreme  Court. 

An  information  and  other  proceedings  before  a  Justice 
of  the  Peace,  returned  to  the  Supreme  Court  with  a  certio- 
rari and  filed  with  the  Clerk  of  the  Crown,  becomes  a  re- 
cord, and  may  be  proved  by  an  examined  copy,  taken  before 
the  original  was  filed.     Sewell  v.  Olive,  i  AIL  394. 

33 A  copy  of  the  Minutes  of  the  Supregae  Court, 

stating  the  reversal  of  the  judgment  of  a  Justice  of  the 
Peace  on  certiorari,  is  not  evidence  of  such  reversal,  it  being 
of  itself  a  judgment  which  should  be  made  up  of  record  and 
proved  accordingly.  Douglas  v.  Hinkley,  Hit  T.  1828. 
{See  Sewell  v.  Olive,  Supra  31.) 

33 — IVIemorin  I— Incumbrance. 

A  registered  memorial  of  a  judgment  against  the  vendor 
is  evidence  of  an  incumbrance  on  his  land.  Scott  v.  Gnr- 
nett,  2  All  624. 

34— Copies  of  proceedins^s  in  Foreiirn  Courts— Certifi- 
cate—Separate  docuinent«i— Affidavit* 

Where  it  is  sought  to  put  in  evidence  copies  of  the  pro- 
•ceedings  of  a  foreign  court  under  the  Act  19  Vic,  cap.  41, 
sec.  5,  (con.  stat.,  cap.  46,  sec.  12),  one  certificate  is  suffi- 
cient, and  ejich  document  need  not  be  separately  certified. 

The  statement  in  the  certificate  that  there  are  no  other 
papers  on  file  in  the  cause,  will  not  invalidate  the  certifi- 
cate, if  good  in  other  respects. 

Where  on  the  trial  of  an  indictment  for  bigamy,  the 
defendant  relied  on  a  decree  of  divorce  obtained  in  a  foreign 
country,  a  certified  copy  of  an  affidavit  purporting  to 
have  been  made  by  the  defendant  in  the  cause  in  which 
the  divorce  was  granted,  is  evidence  against  him,  without 
proof  by  viva  voce  evidence  that  he  had  sworn  to  the 
original,  or  bad  used  it  in  a  cause  in  \vhieh  he  was  a  party. 
Regina  v.  Wright,  1  P.  cC-  B,  363. 

35— Bill  ot  Sale-Cerlifled  Copy. 

A  certified  copy  of  a  bill  of  sale  is  not  admissible  in 
evidence  under  21  Vic,  cap.  3,  sec.  7.     {See  consol.  stat., 
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cap.  46,  sec.  7),  withoat  proof  of   the  execution  of  the 
original.     Lovejoy  v.  McDiarmid,  1  P.  dt  B.  275. 

36— Nisi  Prins  Record— Verdict. 

In  an  action  broucjht  acjainst  ilefendant  as  owner  of  a 
ship,  for  damages  for  the  alleged  detention  of  a  quantity  of 
iron,  the  visi  prbts  record  in  a  previous  action  brought  by 
the  now  defendiint  against  the  now  plaintiff,  wherein  the 
former  sought  to  recover  freight  from  the  latter  for  carry- 
ing the  iron  in  question,  was  held  admissible  to  prove  that 
in  that  suit  the  now  defendant  claimed  to  be  owner  of  the 
ship  as  being  an  admission  by  him  that  the  master  of  the 
vessel  was  his  servant,  thereby  connecting  him  with,  and 
making  him  liable  for  the  act  of  the  master ;  but  evidence 
of  the  amount  of  the  verdict  recovered  in  that  action,  when 
no  judgment  had  !>een  obtained,  was  held  inadmissal»le. 
Domrille  v.  Ferguson^  I  P,  c6  B.  41. 

37— Notice  ot  defence 

A  notice  of  defence  given  under  the  Act  13  Vic,  cap. 
32,  is  not  part  of  the  nisi  prim  record,  which  may  therefore 
be  put  in  evidence  without  proving  the  notice,  or  account- 
ing for  its  absence.     Lfiwton  v.  Adams,  5  AIL  274. 

39— Certificate  of  payment— Statutory  title. 

The  1  Kev.  Stat.,  cap.  90,  sec.  1,  declares  that  w^hen  the 
Oovernor  shall  have  paid  to  the  Mayor,  &c.,  of  St.  John, 
and  the  trustees  of  said  corporation,  and  a  certificate  of 
such  pavmen'  shall  have  been  executed  under  the  seal  of 
the  corporation,  and  the  band  of  the  chairman  of  such 
trustees  acknowledged  or  proved,  and  registered  as  in  the 
case  of  deeds,  a  certain  tract  of  land  (described),  shall  be 
vested  in  the  Queen  for  the  purposes  of  that  chapter. 
This  section  is  substantially  a  copy  of  the  preamble  and 
first  section  of  the  12  Yic,  cap.  28,  which  declares  that  on 
registry  of  the  prescribed  certificate  the  land  described  in 
the  Act  shall  be  vested  in  the  Queen  without  any  further 
act  or  deed  or  conveyance  whatsoever. 

In  an  action  for  intrusion  upon  a  part  of  the  property 
described  in  the  Act,  the  Attorney-General  relied  on  a 
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registered  certificate  of  payment  under  the  seal  of  the  cor- 
poration, and  signed  by  the  chairman  of  the  trustees  as 
evidence  of  the  title  having  vested  in  the  Crown.  The 
plaintiff  had  a  verdict  and  Held,  On  motion  for  a  new  trial, 
that  it  Was  unnecessary  to  prove  the  payment  of  the 
i>2,000  otherwise  than  by  the  certificate,  which  must  at  all 
events  be  taken  as  prima  facie  evidence  of  the  payment, 
■^  it  is  such  a  certificate  as  the  Act  requires.  Regina  v. 
Sullivanj  3  Pug.  464. 

S9 — Public  docnmeuis— KemovaK 

The  contents  of  public  documents  which  it  is  not  desir- 
able to  remove  from  their  place  of  deposit,  such  as  those 
having  reference  to  shipping,  navigation  or  trade,  may  be 
proved  by  examined  copies.     Burpee  v.  Caivilly  3  Ptig.  141» 

40— Foreign  Judgment— Impeaching:  same. 

A  foreign  judgment,  whether  in  personam,  or  in  rzm, 
may  be  impeached  in  our  courts  by  extrinsic  evidence 
shewing  that  the  Coi^-t  which  pronounced  it  had  no  juris- 
diction, or  that  it  was  obtained  by  fraud.  Therefore,  a 
decree  of  divorce  obtained  in  a  foreign  Court  on  a  false 
affidavit  that  the  party  seeking  it  wac,  at  the  time  of  the 
suit,  and  had  been  for  a  year  preceding,  a  resident  of  sucb 
foreign  country,  when  in  fact  he  was  during  that  time  a 
resident  of  this  Province,  is  void.  Rcgina  v.  Wright,  1  P. 
dc  B.  363. 

41— Agreement  to  pnrciiase—l^eclinent* 

Where  the  defendants  in  an  action  of  ejectment  went 
'''ito  possession  under  an  agreenjent  to  purchase  from  the 
person  through  whom  the  lessor  of  the  plaintiflf  claimed 
title,  it  was  held  that  the  agreement  was  properly  received 
in  evidence.     Doe  dem.  Moffat  v.  Thompson  et  aL,  1  P.  d 

B.  ne. 

49— $on     assault    demesne  —  Replication  —  Evidence 
under. 

In  an  action  of  assault  and  batterv  to  which  the  defend- 
ant  pleads  the  plea  given  by  the  Common  Law  Procedure 
Act  (Consol.  Stat.  cap.  37,  schedule  B.  No.  41)  **  That  the- 
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plaintiff  first  assaulted  the  defendant,  who  thereupon 
necessaiily  committed  the  alleged  assault  in  bis  own  de- 
fence/' the  plaintiff  may,  under  the  general  form  of  replica- 
t'on  joining  issue  on  the  plea,  (Gonsol.  Stat.  cap.  87,  sec. 
75)  and  without  replying  eTcess,  shew  that  although  he 
committed  the  first  assult,  the  defendant  was  guilty  of 
excess.     Savage  v.  Stack,  1  P.  d  B.  604. 

43~Sherifr— Action  airatust— Paper  ii'iiUen  by  defend- 
ant irhll!»t  under  arrest. 

A  paper  written  by  a  defendant  under  arrest,  in  the 
presence  of  the  Deputy  Sheriff  who  made  the  arrest,  the 
conients  of  which  the  Deputy  may  be  presumed  to  have 
k»)own,  and  by  the  Deputy  forwarded  to  the  prisoner's 
attorney,  was  held  (per  Fisher  and  Wetmore,  J.  J.,  Duff, 
J.,  diss,,)  to  have  been  properly  received  in  evidence  in  an 
action  against  the  defendant.  Sheriff.  Jones  v.  Botsford,. 
1  P.  dt  B.  62. 

44— M^ltness  to  deed. 

The  case  of  Whyman  v.  Garth,  (8  Exch.  803)  having 
been  decided  before  the  Common  Law  Procedure  Act  1854, 
sec.  26,  from  which  the  Act  of  Assembly  19  Vic.  cap.  41, 
sec.  18  (Gonsol.  Stat.  cap.  46,  sec.  28)  is  copied,  deciding 
that  the  subscribing  witness  to  a  deed  must  be  called,  is 
not  applicable  to  the  case  of  a  deed  executed  since  the  pass- 
ing of  that  Act.  Doe  dem.  Fainveatker  v.  Nevers,  8  Pug.  614.. 

]Ii|rhi«'ay— Return  of  plan  -Evidence  of  layings  out. 

See  Highway  38.     Regina  v.  McOowan. 

III. 

Partioulab  Actions  akd  Suits. 
I— PromlssoiT  Note— Evidence  under  Common  €otint&»^ 

See  Bills  and  notes  VI.  12. 
Assumpsit  III.  a. 

It— Defamation— Affidavit  ot  defendant  before  magris- 
trat^— JVIalice. 

In  an  action  for  oral  slander  an  affidavit  made  by  tfao 
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defendant  before  a  magistrate  as  the  foundation  of  a 
criminal  proceeding  against  the  plaintiff,  which  is  still 
pending,  is  not  admissible  evidence  to  shew  malice  in  the 
defendant.     Rankine  v.  Clarke,  Ber.  303. 

3— Cliarg^e  of  Stcaliui^— Evidence  ol  i^eneral  bad  char- 
acter of  plaintiflT  not  admissible  in  mitii^ation  oi 
damag^es. 

IVillislon  V.  Smith,  3  Kerr  443. 

4— Aliei^ations— Affidavits— Innuendoes* 

In  an  action  of  slander  for  charging  the  plaintiff  with 
perjury,  some  of  the  counts  stated  in  tlie  inducement  that 
the  words  were  spoken  of  and  concerning  the  plaintiff  and 
of  and  concerning  a  certain  aflSdavit,  etc.,  the  defendant 
justified,  setting  out  the  affidavit,  and  alleging  ceiiiain 
statements  therein  contained  to  be  wilfully  false.  The 
affidavit  referred  to  two  papers  which  were  annext\l,  but 
there  was  no  positive  proof  that  they  were  annexed  when 
the  allidcavit  was  sworn  to  by  the  plaintiff.  Held,  That 
there  was  sufficient  pnina  fuch'  evidence  to  let  in  the  whole 
of  the  affidavit,  and  that  the  admission  of  part  to  be  read 
without  the  papers  annexed  was  not  correct,  and  the  innuen- 
does not  sufficiently  proved.     Milnerw  GUhevt,  S  Kerr  617. 

•"I— llesiie  profits— Judfnnent—Ai^reenieut  lor  consent 
rule. 

In  trespass  for  mesne  profits  by  A.  against  C,  who 
claime<l  under  B.  for  an  alleged  wrong  by  C.  between  the 
time  of  the  demise  to  A.  and  his  recovery  against  B.,  a 
judgment  in  ejectment  by  A.  against  the  casual  ejector 
(B.  being  the  real  defendant,  and  by  C.  his  attorney,  having 
entered  into  the  usual  agreement  for  a  consent  rule)  was 
offered,  together  with  the  agreement  for  a  consent  rule,  and 
admitted  in  evidence ;  and  it  appeared  that  after  such 
judgment  obtained,  the  plaintfff's  agent  had  taken  posses- 
sion of  the  premises,  though  no  habere  facias  had  been 
executed.  Held,  That  such  judgment  was  rightfully  re- 
ceived in  evidence  against  C,  he  having  come  in  under  B. 
Held  also.  That  the  agreement  for  the  '^.onsent  rule  was 
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admissible  as  a  proceeding  m  the  action  of  ejectment, 
^hicb  served  to  connect  B.  with  the  ejectment  suit,  as 
tenant  in  possession.     Fraser  v.  Harding,  3  Kerr  94. 

6— ro$pec47oB  of  Pickled  Fl!«li. 

Qiu€  ",  Whether  any  evidence  is  admissible  of  the  bad 
quality  of  pickled  fish  inspected  and  marked  under  tbe  Act 
of  Assembly  5  Wm.  IV,  cap.  43,  other  than  the  re-inspection 
provided  for  in  the  thirteenth  section  of  that  Act ;  or 
without  such  re-inspection  having  I  ^en  made  ?  Smith  v. 
Dunham,  2  Kerr  630. 

Y— Sliei'T— Acfion   agrafnt^t   tor   false  r«*tam— iflallce— 
Pa»t  Pj*a€ilce. 

In  an  action  against  the  Sheriff  of  A.  for  a  false  retrm 
to  a  writ  oi  election,  where  the  chargf^  was,  the  unlaw- 
fully striking  out  the  names  of  voters  who  had  refused  to 
take  the  oath  of  qualification  after  having  polled,  evidence 
of  such  a  practice  at  elections  in  the  county  of  W.,  of 
which  A.  was  formerh'  a  part,  is  admissible  on  the  ques- 
tion of  malice.  (Per  Ritchie,  J.,  Parker,  J.,  duhitant.) 
Stiles  V.  Gilbert,  4  AU.  421. 

8— L^^nit  bond— Defeucc— Discharge  of  debtor— Fi^aud* 

Where  the  defence  to  an  action  against  the  sureties  on  a 
limit  bond  is,  that  the  debtor  was  discharged  by  the  Jas- 
tices  for  non-payment  of  the  weekly  allowance,  evidence  is 
not  admissible  to  show  that  the  discharge  was  fraudulently 
obtained,  by  the  debtor  concealing  himself  to  avoid  the 
payment,  unless  the  sureties  are  implicated  in  the  fraud. 
Jones  Y.  Fletcher,  4  All.  550. 

9— Pai  ln«^rs— Proof. 

In  an  action  by  paitners,  brought  after  the  Act  allowmg 
parties  in  a  cause  to  be  witnesses,  it  is  not  necessary  to 
call  tte  plaintiffs  to  prove  the  partnership — it  may  be 
proved  by  other  evidence— :n  the  usual  way  by  parties 
having  dealings  with  them  as  such,  or  bv  persons  having 
means  of  knowing  who  composed  the  firm.  Rankin  v. 
Hariey,  1  Han.  271. 
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lO— Megrligenee  as  surgeon  -  Dlflerinir  statements  made 
to  dlflerent  persons. 

In  an  action  against  the  defendant  for  negligence  as  a 
surgeon,  in  his  treatment  of  the  plaintiff,  whose  hands  and 
feet  had  been  amputated  in  consequence  of  his  having  been 
frozen,  it  was  proved  by  the  plaintiff  that  when  the  defend- 
ant first  visited  him,  he  said  that  the  plaintiff  would  not 
lose  any  of  his  limbs.  Held,  That  a  statement  made  by 
"the  defendant  on  the  same  occasion,  to  another  person  in 
the  house  where  the  plaintiff  was,  that  he  would  lose  his 
hands  and  feet,  was  evidence  for  the  defendant  as  part  of 
the  res  gesta,  it  appearing  that  his  practice  was  always  to 
-encourage  his  patients,  and  prevent  a  depression  of  their 
spirits.     Key  v.  Thomson,  1  Haji.  297, 

When  the  plaintiff  gives  the  evidence  of  medical  men 
as  to  the  proper  treatment  of  cases  of  frozen  limbs,  the 
necessity  of  frequent  visits,  and  their  practice  in  particular 
cases ;  the  defendant  may  give  evidence  of  the  treatment 
•of  other  cases  of  a  similar  character,  and  of  the  resuUs,  in 
-order  to  rebute  the  inference  of  negligence  arising  from  the 
evidence  on  the  part  of  the  plaintiff.     Ibid. 

11 Disproof  of  wrongful  intent  in  action  for  negli- 
gence against  a  surgeon  not  admissible.  See  Kelly  v.  Dow, 
4  AIL  435. 

19— Assumpsit  not  accepting  timber— Contract  %vitii 
otiier  parties— Irrelevant  testimony  made  rele- 
vant. 

In  an  action  for  not  accepting  timber  according  to 
agreement,  the  plaintiff  gave  evidence  of  the  purchase  of 
timber  by  the  defendant  from  C.  and  W.  about  the  same 
time.  Held,  That  although  the  defendant's  contract  with 
G.  and  W.  would  otherwise  have  been  irrelevant  testimony, 
the  plaintiff  had  thereby  made  it  material,  and  that  it  was 
open  to  the  defendant  to  'go  into  evidence  to  explain  the 
whole  of  the  transaction  with  C.  and  W.,  without  cabling 
them  as  witnesses.     ConneU  v.  Smith,  8  Kerr  483. 

IS— Trover— Custom* 

By  regulations  of  Qovernment,  no  timber  was  to  be  cut 
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on  ground  applied  for  until  the  license  had  issued.  Quare, 
Evidence  of  a  practice  to  the  contrary  is  admissible. 
Coombes  v.  Hatheway,  8  Kerr  592. 

14— Negrliir^ncc    of  platntifl— Redaction   of  Contract 
Price. 

In  an  action  for  work  and  labour  in  unloading  a  ship, 
the  defendant  cannot  give  evidence  in  reduction  of  the  con- 
tract price,  of  the  value  of  certain  property  in  the  ship 
belonging  to  a  third  party,  which  was  destroyed  by  the 
plaiatiflfs  negligence  in  discharging  the  cargo,  in  conse- 
quence of  which  the  defendant  would  be  liable  in  damages 
to  the  owner  of  such  property.  Wilson  v.  Jarvis,  3  Kerr 
671. 

15— Special  Contract— Relation  to  part  only  of  ivorU 

In  indebitatus  assumpsit  for  building  a  house,  the  plain- 
tiff proved  the  value  of  the  work  to  be  £140,  in  answer  to 
which  it  was  shown  that  the  principal  part  of  the  work  was 
done  under  a  special  contract  for  «£55.  Held,  That  evid- 
ence of  a  special  contract  which  related  to  part  of  the  work 
only,  was  inadmissible  in  reply.  Robertson  v.  Miles,  1  AIL 
27. 

16— Entry  in  books— Bond— Principal  and  Surety. 

In  a  joint  action  a  principal  and  surety  on  a  bond  con- 
ditioned for  the  fidelity  of  the  principal  as  a  clerk,  entries 
of  the  receipt  of  sums  of  money  made  by  the  clerk  in  books 
kept  by  him  in  the  course  of  his  duty,  are  evidence  against 
the  surety  of  the  receipt  of  the  money ;  but  Semble,  That 
an  entry  by  the  clerk  in  the  margin  of  the  check  book  of 
the  drawing  of  a  check,  without  showing  that  it  has  been 
paid,  is  not  evidence  against  the  surety.  Mechanics*  Whale 
Fishing  Company  v.  Kirby,  1  AU.  228. 

By  the  condition  of  the  bond  the  obhgors  agreed  to 
make  good  to  the  plainti£fs,  a  Corporation,  any  loss  sus- 
tained by  the  misconduct  of  E.  as  a  clerk,  within  three 
months  after  due  proof  thereof  either  by  confession  of  E. 
or  otherwise,  and  notice  or  warning  thereof  in  writing  given 
to  the  obligors.    Held,  That  a  notice  from  the  Solicitor  of 
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the  Company  to  the  oWigors  of  the  general  nature  of  K*8. 
default,  accompanied  by  an  account  of  entries  made  b;^  him 
'n  ihe  Company*8  books,  shewing  the  moneys  r*»ceived  and 
paid,  and  a  notification  tiiat  the  books  were  open  for  the 
inspection  of  the  obligors,  was  suflScient  proof,  and  that  a^ 
afl&davit  verifying  the  account  was  unnecessary.  HeUl  also. 
That  neither  the  notice  nor  the  Solicitor's  appointment 
need  be  under  the  seal  of  the  Company.  Mechanics'  Whale 
Fishing  Company  v.  Kirby,  1  A^\  ?-23. 

17— Former  recovery— Avar Usiible  In  lepievru. 

A  former  recovery  m  replevin  is  admissible  in  evidence 
*n  a  subsequent  action  between  the  same  parties  without 
being  pleaded,  where  the  matter  in  dispute  is  in  substance 
the  same,  and  relates  to  the  title  of  the  land  from  which 
the  trees  were  cut  and  carried  away.  Stewart  v.  McFar- 
'me,  1    AU.  233.     See  Former  Eecovery. 

1§— Br  nk  ruptcy—CevtIfieate— Fraud. 

Evidence  that  the  bankrupcy  was  fraudulent  and  col- 
lusive, is  inadmissible  on  a  trial  at  Nisi  Piius  to  impeach 
a  bankrupt's  certificate  duly  obtained  from  the  Commis- 
sioner, and  certified  by  the  Court  of  Chancery  under  the 
Acts  5  Vic.  cap.  43,  and  6  Vic.  cap.  4.  Morrison  v.  Alhee, 
2  AU.  145. 

19— Trespass— Laying  out  road  -Just /lieaiion—Plain- 
tifl^s  original  case— RebuCtIng  evidence. 

The  defendants  in  trespass  justified  entering,  under  the 
Act  13  Vic.  cap.  4,  as  Commissioners  of  highways  to  lay 
out  a  road  through  the  land,  and  proved  a  return  of  the 
road  sufiScient  upon  its  face.  Heli,  That  evidence  of  excess 
in  laying  out  the  road  wider  than  the  law  allowed,  must  be 
given  as  part  of  the  plaintiff's  original  case,  and  was  not 
admissible  as  rebutting  evidence.  Downing  v.  Gaalt,  2  AIL 
569. 

Quare,  Whether  evidence  of  a  person  not  present  at 
the  laying  out,  but  who  afterwards  examined  marks  on  the 
trees  where  the  road  was  laid  out,  is  admissible  to  prove 
excess  ?    Ibid. 
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tlO— Spectal  damai^c'— Contract. 

Evidence  of  special  damage  in  not  being  aljle  to  fulfil  a 
contract  for  the  delivery  of  logs,  is  not  admissible  where 
the  damage  alleged  in  the  declaration  is  that  the  plaintiff 
was  prevented  from  getting  the  logs  to  market,  and  thereby 
lost  the  freight  and  sale  thereof.   Rowe  v.  Titus,  1  AIL  826.. 

!il— Record  of  Judirnieiit— Date  ot  bond* 

Semble,  That  the  record  of  a  judgment  in  an  action  oft 
bond,  is  evidence  of  the  date  of  thu  bond  in  an  action  of 
ejectment  by  a  person  claiming  title  under  the  obligor,  to 
shew  that  he  was  indebted  at  the  time  of  the  conveyance, 
and  that  it  is  therefore  fraudulent.  Doe  v.  Gilbert,  1  AU, 
620. 

99— Entry^  on  books— Delivery  of  timber* 

Wl  ere  both  the  plaintiff  and  defendant  claimed  to  have 
had  a  delivery  of  timber  from  M.,  the  original  owner,  an 
entry  by  the  plaintiff  in  his  books,  of  a  credit  to  M.  of  the 
amount  of  the  timber,  dated  at  the  time  of  the  alleged  de- 
livery, but  not  actually  made  till  a  year  after,  and  without 
the  knowledge  of  M.,  is  not  evidence  for  the  plaintiff. 
McMUUin  V.  Eraser,  2  AIL  616. 

33— Penalty— Prosecution  for— Selllnic  liquor  i«illiont 
license* 

In  a  prosecution  for  a  penalty  for  selling  liquor  without 
license,  proof  that  the  sale  was  made  by  a  person  in  the 
defendant's  shop  in  his  absence,  and  without  shewing  any 
general  or  special  employment  of  such  person  by  the  de- 
fendant in  the  sale  of  liquors,  is  suflScient  prima Jacie  evid- 
ence against  him.     Ex  parte  Parks,  3  All,  287. 

The  prosecutor  need  not  prove  that  the  defendant  had 
no  license.     Ibid. 


-Action  of  administrator* 

In  an  action  against  an  administrator  to  which  he  pleads 

an  outstanding  judgment,  and  pleiie  administravit  prater, 

and  the  plaintiff  proves  assets  in  the  denfendant's  hands, 

more  than  sufficieni  to  satisfy  the  judgment,  the  defendant 
87 
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will  not  be  allowed  to  give  evidence  of  the  payment  of 
4ebt8  before  the  recovery  of  the  judgment  and  before  the 
receipt  of  the  assets.    Backhouse  v.  Palmer ,  HiL  T,  1828. 

35— Action    against    Sherlfl— Proof  of  Judgment    to 
warrant  eiLecntlon. 

In  an  action  against  a  Sheriff,  where  he  justifies  under 
an  execution  against  a  third  person,  he  must  give  in  evid- 
-ence  the  judgment  on  which  the  execution  was  founded. 
Crane  v.  Clarke,  Hil.  T.  1828. 

36 — Trespass— Title  in  foreign  country* 

In  an  action  of  trt  spass  de  bonis  asportatis,  evidence  of 
title  to  land  in  a  foreign  country  is  admissible  to  prove  the 
plaintiff's  right  to  the  property  taken.  Mann  v.  Chamber- 
lain,  Hil.  T.  1828. 

3Y— Action  on  Onarantee— Joint  or  several  Interests. 

Defendants  gave  a  guarantee  that  the  wages  due  W. 
E.  and  6.  N.  from  J.  H.  for  making  timber,  should  be  paid 
when  they  brought  the  timber  up.  Held,  in  an  action  on 
the  guarantee  by  G.  N.,  That  evidence  was  admissible  to 
shew  that  he  and  W.  K.  were  separately  employed  by  J.  H., 
And  had  separate  wages,  in  order  to  shew  that  their  in- 
terests under  the  guarantee  were  several.  Neville  v.  Joseph, 
Hil.  T.  1832. 

3§— Action  on  the  case — Special  damage— Other  evid- 
ence than  damage  stated* 

The  object  of  stating  special  damage  in  a  declaration 
is  that  the  defendant  may  be  enabled  to  meet  the  charge  if 
it  is  false ;  and  therefore  where  the  law  does  not  necessarily 
imply  that  the  plaintiff  has  sustained  damages  by  the  act 
<$omplained  of,  it  is  essential  to  the  validity  of  the  declara- 
tion that  the  damage  should  be  stated  with  particularity 
and  accuracy.  Therefore  where  in  an  action  on  the  case, 
the  declaration  stated  that  leaves  from  trees  on  defendant's 
premises  which  had  been  allowed  to  grow  and  overhang 
plaintiff*s  house,  filled  up  and  obstructed  the  '  spouts  for 
conveying  water  from  the  roof  of  the  house,  by  means 
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whereof  plaintiff  had  been  put  to  expense  in  clearing  the 
leaves  from  the  spouts,  and  the  spouts  had  b^en  greatly 
injured  thereby.  Held,  That  under  this  statement  of  dam- 
age, evidence  of  the  rain-water  being  discolored  by  the 
leaves  and  rendered  unfit  for  use,  was  improperly  admitted. 
Midlia  V.  Rose^  8  Pivg.  884. 

39— Breach  ot  promise  of  marriai^e. 

On  the  trial  of  an  action  for  breach  of  promise  of 
marriage,  where  plaintiff  gave  evidence  of  her  seduction  by 
defendant,  the  latter  by  his  cross  examination  of  plaintiff, 
attempted  to  shew  her  unchastity  before  her  acquaintance 
with  him.  Held,  That  this  gave  her  the  right  to  repel  the 
imputation  involved  in  such  cross  examination,  not  only  by 
her  own  evidence,  but  also  to  vindicate  her  character  by 
other  testimony.  Held  also,  in  such  action,  that  the  de- 
fendant could  not  give  evidence  of  the  reputation  of  the 
plaintiff's  mother,  though  he  migbt  shew  the  character  of 
the  house  in  which  plaintiff  lived.  Burke  v.  Scribner,  3  Pug. 
652. 

30— Seleutor— Bitini^  by  ^o%. 

In  an  action  to  recover  damages  sustained  by  plaintiff 
from  a  bite  from  defendant's  dog,  plaintiff  will  not  be  al- 
lowed to  prove  that  subsequent  to  the  injury  complained 
of  the  dog  had  bitten  another  person. 

In  this  case,  wbich  was  tried  in  a  County  Court,  such 
evidence  was  admitted  of  the  biting  of  one  C,  but  in  charg- 
ing the  jury  the  Judge  told  them  that  the  fact  that  the  dog 
bit  C.  was  no  evidence,  and  did  not  shew  that  defendant 
knew  of  the  mischievous  character  of  the  dog  on  the  day 
plaintiff  was  bitten  ;  the  Judge  refused  a  new  trial,  and  the 
defendant  having  appealed,  it  was  held  by  Weldon,  Fisher 
and  Wetmore,  J.  J.,  that,  though  the  evidence  was  im- 
properly admitted,  there  being  evidence  that  defendant 
knew,  before  plaintiff  was  bitten,  of  the  mischievous  dis- 
position of  the  dog,  and  the  objectionable  evidence  having 
been  withdrawn  from  the  jury,  the  verJict  should  not  be 
.disturbed,  hut  by  Allen,  C.  J.,  and  Duff,  J.,  that  the  evid- 
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ence  was  inadmissible,  and  as  it  was  impossible  to  say 
tbat  it  bad  no  effects  on  tbe  minds  of  the  jury,  or  that 
witbout  such  evidence  they  would  have  found  for  plaintiff ; 
tbat,  tberefore,  there  ought  to  be  anew  trial. 

It  is  necessary  in  an  action  for  injury  inflicted  by  a  dog, 
to  allege  and  prove  that  defendant  had  knowledge  of  the 
animal's  vicious  propensity.  But  as  soon  as  that  know- 
ledge is  shewn,  the  same  responsibility  attaches  to  his 
owner,  to  keep  him  from  doing  mischief,  as  the  keeper  of 
an  animal  naturally  ferocious  would  be  subjuct  to ;  and 
there  is  no  necessity  for  proving  negligence. 

Where  defendant's  dog  was  left  in  a  yard  to  watch  the 
premises,  and  in  charge  of  his  family,  during  which  time 
Y.  was  bitten  by  the  dog,  in  presence  of  defendant's  family. 
In  an  action  brought  for  subsequent  biting  of  plaintff  by 
same  dog,  the  biting  of  Y.  was  proved,  and  also  the  fact 
that  Y.  had  told  the  defendant  of  it.  Defendant  offered  to 
prove  thf^  account  his  family  had  given  him  of  the  way  in 
which  the  dog  came  to  bite  Y.,  but  the  evidence  was  re- 
jected. Held,  That  the  evidence  was  properly  rejected. 
Wilmot  V.  Vanwart,  1  P.  d  B.  456. 

31— Judgment  and  execution— Trover. 

Judgment  and  execution  properly  admitted  under  pleas 
of  not  guilty,  and  that  property  was  not  the  property  of 
plaintiff  in  action  of  trover  against  Sheriff  and  judgment 
creditor.     See  Trover  31.     Barns  v.  Vail  et  ai 

3tt— Compel eu€ty  of  defendant    as    ii'itness— By-Lam^ 
St.  John— Penalty— Civil  proceeding* 

Proceeding  for  the  recovery  of  penalty  when  in  nature 
of  civil  suit  and  not  a  criminal  proceeding,  evidence  of  de- 
fendant admissible.     See  By-Law  8.     Ex  parte  Trask. 

33— Criminal  Proceedinin:. 

Prosecution  for  recovery  of  fine  for  knowingly  solemniz- 
ing marriage  where  either  party  is  under 'twenty-one  years 
of  age,  witbout  consent  of  the  father,  under  Rev.  Stat.  cap. 
146,  sec.  8,  is  a  criminal  proceeding,  and  defendant  is  not  a 
competent  witness  under  Act  19  Yic.  cap.  41,  (Consol* 
Stat.  cap.  46).     Regina\.  Gallant,  5  AU.  115. 
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S4- Deceased  person— Evidence  against* 

When  it  is  sought  to  fix  the  estate  of  a  deceased  person 
with  a  liability,  upon  the  uncorroborated  evidence  of  an  in- 
terested witness,  the  evidence  ought  to  be  very  clear  and 
free  from  suspicion.     Ex  parte  Simpson,  2  Pug.  142. 

39— Replevin— Writ— Identifying  property* 

In  replevin  it  is  not  necessary  to  put  the  writ  in  evid- 
ence for  the  purpose  of  identifying  the  property  seized 
with  that  described  in  the  declaration.     Davidson  v.  King , 
8  Pug.  398. 

30— Penalties  and  fines. 

Penalty  for  breach  of  by-law,  St.  John,  in  nature  of  a 
civil  suit.  Defendant  entitled  to  give  evidence  on  his  own 
behalf  under  Consol.  Stat.  cap.  46.  See  By-Law  8.  Ex 
parte  Trask. 

37 Penalty  for  solemnizing  marriage  without  con- 
sent of  parent,  being  a  criminal  proceeding,  the  defendant 
is  not  a  competent  witness.     Regina  v.  Gallant ,  S  All.  115. 

3§— Son  assault  demesne— Replication  not  necessary 
— Evidence  of  excess. 

In  an  action  of  assault  and  battery  to  which  the  de- 
fendant pleads  the  plea  given  by  the  Common  Law  Proced- 
ure Act  (Consol.  Sbat.  cap.  37,  schedule  B,  No.  41)  "That 
the  plaintiff  first  assaulted  the  defendant,  who  thereupon 
necessarily  committed  the  alleged  assault  in  his  own  de- 
fence," the  plaintiff  may  under  the  general  form  of  replica- 
tion joining  issue  on  the  plea  (Consol.  Stat.  cap.  37,  stc. 
75)  and  without  replying  excess,  shew  that  although  he 
committed  the  first  assault  the  defendant  was  guilty  of 
excess.     Savage  v.  Hack,  1  P.  d-  B.  604. 

Action  for  general  avera§^e  contribution. 

Usage  negativing  claim  to  general  average  contribution ; 
burden  of  proof  on  defendant.  See  Shipping  Law  16. 
Cameron  v.  Domville. 

Insurance— Breach  of  certain  conditions   in  policy— 
Issue  Joined  tlieron— Proof  necessary. 

See  Insurance  44.     Martin  v.  Mutual  Ins.  Co. 
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• 

Replevin— Plea,  non  tenulu 

Evidence  of  fraud  can  be  given  under  plea.  See  Mo 
Leod,  Assignee,  dc,  v.  McGuirk,  2  Pug.  288. 

Insurance  policy    Statement  of  facts. 

See  Insurance  48.     Gibson  v.  ^V.  B.  of  Mercantile  Ins^ 

Co. 

Ejectment— Administrator's  deed  nnder  license  to  sell 
—Petition  stating  necessary  facts  on  application 
for  license. 

See  License  12.     Doe  dem.  Bowen  v.  Robertson. 

Ejectment— Slierifl's  Deed— Sale  under  an  alias,  the 
orig[inal  execution  need  not  be  proved. 

See  Bheriflf's  Deed  6. 

Replevin. 

See  Pleading  11.  27-30. 
Acceptance  of  bills  by  incorporated  company. 

Sse  Bills  and  Notes  II.  20.     Berton  v.  Central  Bank. 

IV. 

Particular  Facts. 

I—Adniinisi ration.— Lettei's  of  are  evidence  of  tlie 
Inlestate^s  dealli. 

See  Saibtier  v.  Gibbon,  4  AIL  182. 
tl— Administrator's  deed — Aflldavit— Evidence  of  n'liut. 

The  affidavit  endorsed  on  a  deed  purporting  to  be  madu 
by  an  administrator  under  a  license  from  the  Probate  Court, 
is  not  evidence  of  the  death  or  granting  of  administration; 
but  only  that  the  laud  has  been  duly  advertised  and  sold. 
Doe  V.  Donovan,  4  All.  116. 

3 Qucere,  Whether  the  affidavit  required  to  be  en- 
dorsed by  the  Rev.  Stat,  cap.  136,  sec.  42,  on  an  executor's 
deed,  is  evidence  of  any  of  the  proceedings  except  the 
advertising  and  sale  of  the  land.  Doe  v.  Thompson  4  AIL 
483. 
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4— -Ai^ency. 

Semble,  That  the  fact  of  agency  may  be  proved  by  paroU 
though  the  appointment  was  in  writing.  See  Welsh  v.  Street^ 
8  AU.  251. 

Airent  Accredited. 

See  Corporation  4. 
tS-Liease— Duplicate  originals— Primary  evidence. 

The  defendant  let  land  to  the  plaintiff,  and  a  leasv 
having  been  written,  A.,  by  their  direction,  and  in  theii 
presence,  affixed  seals  and  signed  their  names  to  it ;  it  was 
then  agreed  that  A.  should  make  a  copy  of  the  lease,  and 
execute  it  for  them  in  the  same  manner;  he  did  so,  and  a 
few  days  afterwards,  in  the  presence  of  both  parties^ 
delivered  one  copy  to  the  plaintiff  and  the  other  to  the 
defendant.  Held,  That  they  were  duplicate  originals,  and 
that  either  of  them  was  primary  evidence.  Leonard  v. 
Youngy  4  AU.  111. 

6— Proceedini^s  ai^ainst  Administrator. 

It  is  sufficient  to  shew  the  substance  of  the  proceedings 
against  an  administrator  in  the  Probate  Court,  without 
setting  out  the  proceedings  themselves.  In  re  Hunter,  1 
Han.  233. 

Y— Coal— JfEercliantable  quality— Evidence. 

In  an  action  on  a  contract  to  deliver  **  Albert  Coal,'^ 
an  article  known  to  be  used  in  the  manufacture  of  oil,  the 
breach  being  that  the  defendants  had  delivered  coal  of  an 
inferior  quality,  yielding  less  oil  per  ton  than  coal  of  a  good 
merchantable  quality,  evidence  is  not  admissible  on  the 
part  of  the  defendant  to  shew  how  much  oil  per  ton  was 
obtained  by  another  manufacturer  from  Albert  Coal,  with- 
out also  shewing  that  it  was  the  same  quality  of  coal  as 
that  delivered  by  the  plaintiff.  Spurr  v.  Albert  Mining  Co.y 
East,  T.  1871. 

8— Ouster— Tenants  in  common* 

Proof  of  the  defendant's  having  locked  the  gate  against 
the  plaintiff,  endeavouring  to  exclude  him  from  the  joint 
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property,  and  of  bis  having  refused  to  suffer  the  plaintiff 
to  enter,  denying  hi»  title,  is  evidence  of  Ouster,  and  was 
improperly  withheld  from  the  jury.  Brown  v.  MoorCy  2 
Pug.  42. 

O—Oiister— SulHclency  of  Evi«l4^iiee  of. 

The  plaintiff  claimed  under  deeds  from  the  heirs  of  P. 
S.,  the  defendant  under  a  deed  from  his  mother,  one  of  the 
heirs  of  P.  8.  The  defendant  stated  in  his  evidence  that 
he  cut  the  hay  on  the  land  in  dispute  to  prevent  the  plain- 
tiff, (his  co-tenant),  having  the  benefit  of  it,  and  that  iie  at 
the  time  denied  the  plaintiff  had  any  right  to  the  land 
whatsover.  Held,  That  this  was  sufficient  t^vidence  of  an 
Ouster,  and  that  the  jury  should  have  found  for  the 
plaintiff. 

Under  these  circumstances  the  defendant's  counsel  had 
no  right  on  cross-examination  to  ask  the  defendant  the 
following  and  similar  questions : — **  When  you  went  on  the 
land  did  you  go  with  any  object  except  to  get  the  benefit  of 
your  mother's  right,  whatever  that  was?"  And  the  answer 
to  these  questions  should  have  been  rejected,  in  the  ques- 
tion of  Ouster,  it  is  immaterial  what  the  defendant  may 
have  thought  he  had  a  right  to  do  under  the  deed.  The 
question  is,  what  did  he  intend  to  do,  and  what  did  he  do,  in 
reference  to  the  produce  and  profit  of  the  land  ?  AUisfni  v. 
Smith,  1  P.  d;  B.  199, 

10— A8frc<  ment  of  purchase — Triisi  <leod— Power  of  At- 
torney—Appointment  under  of  third  party— 
Frand— Eqnitabie  defence— No  answer  at  law. 

A.  R.  being  in  financial  difficulty  executed  a  power  of 
attorney  to  G.  M.,  to  convey  all  his  estate  to  J.  M.  and  J. 
R.  in  trust  to  pay  his  creditors,  and  in  case  either  of  them 
should  die  or  refuse  to  act  to  such  person  or  i)^'Vsons  as  G. 
M.  should  appoint.  J.  R.  refused  to  act,  and  G.  M.  con- 
veyed to  J.  M.  and  A.  B*  J.  il.  died,  and  subsequently  A. 
B.  sold  a  parcel  of  the  land  to  G.  M.  and  conveyed  it  by  a 
deed  purporting  to  be  made  between  J.  M.  and  A.  B.,  trus- 
tees, of  the  one  part,  and  G.  M.  of  the  other  part.  Held, 
That  the  conveyance  under  the  power  of  attorney  was  good, 
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that  tbe  estate  vested  in  A.  B.,  the  surviving  trustee ;  that 
the  deed  from  him  to  Gr.  M.  was  good,  and  that  G.  M.'s  title 
was  complete.  On  the  trial  of  this  case  the  defendant's 
counsel  oflFered  evidence  (1)  of  the  amount  to  be  paid  for 
the  land  in  question ;  (2)  of  the  particulars  of  a  purchase 
by  G.  M.  at  SheriflTs  sale,  of  A.  E.'s  property,  by  which  it 
was  alleged  that  he  had  fraudulently  contrived  to  get  the 
rest  of  A.  B.'s  real  estate  for  a  small  consideration,  in  con- 
sequence of  which  A.  E.*s  creditors  got  nothing  out  of  the 
estate ;  (8)  that  thedefendants  had  always  been  ready  to  pay 
the  purchase  money,  but  had  been  unable  to  find  anyone 
authorized  to  receive  it.  The  evidence  was  rejected  by  the 
learned  Judge.  Held,  That  it  was  properly  rejected. 
Though  the  Judges  of  the  Supreme  Com't  have  jurisdiction 
over  cases  in  equity  as  well  as  in  law,  the  principles  and 
rules  which  govern  the  administration  of  justice  in  these 
Courts  are  as  distinct  as  they  were  before  the  passing  of 
the  Act  17  Vic,  c.  18.  Sitting  at  Nisi  Prius  and  hearing 
an  action  of  ejectment,  the  Judge  has  only  to  decide  upoa 
the  legal  rights  of  the  parties,  and  if  the  plaintiff  makes 
out  a  legal  title  to  the  property,  he  is  entitled  to  recover, 
even  though  the  defendant  may  be  entitled  to  relief  in 
equity.     Doe,  dem,  Moffat  v.  Thompson,  et  al.  J  P.  c(;  B.  516. 

II— Oas  4ton  sumption— meter. 

In  an  action  by  a  Gas  Company  against  a  consumer  of 
their  gas,  it  was  held  (per  Allen  C.  J.  and  Duff — Wetmore 
i.  diss.  )  that  had  it  been  shewn  that  the  Company  had 
placed  in  the  defendant's  premises  a  meter  duly  verified 
and  stamped,  the  indication  of  it  subject  only  to  being 
teste(^  and  corrected  in  the  manner  pointed  out  by  the 
Legislature,  would  be  conclusive  upon  the  parties  ;  but 
that  defendant  was  not  bound  by  an  unverified  meter.  St, 
John  Gas  Light  Co.  v.  Clerke,  1  P.  d-  B.,  307. 

Id— Land—WhetlieR*  g^ranted  or  not— 0<*neral   under- 
standing. 

Whether  lands  are  granted  or  not  cannot  be  proved  by 
evidence  as  to  what  is  generally  known  and  reported  in  the 
place  where  the  lands  are  situate.  Davidson  v.  King,  8 
Pug.  396. 
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IS^Hii^hways— liaTliii^  out  of. 

The  return  of  the  Commissioners  of  Highways  properly 
made  and  filed,  is  evidence  of  the  laying  out  of  the  street. 
Regina  v.  McOowan^  1  P.  dk  B.,  191. 

14— Hii^hways— Commissioiiers^  Return.  ; 

The  return  of  the  Commissioners  of  Highways,  properly 
made  and  filed,  is  evidence  of  the  laying  out  of  the  street. 
Regina  v.  McGoioan,  1  P.  d  B,,  191. 

t^— Insolvent  Act— Trader. 

In  a  case  of  compulsory  liquidation,  the  judgment  of 
the  County  Court  Judge  adjudicating  the  party  insolvent, 
is  prima  facie  evidence  of  his  being  a  trader.  McOtdrk  v. 
McLeod,  2  Pug.  823. 

Estoppel— When  may  rely  on  same  In  evidence  wltli* 
out  pleadlnir  It. 

See  Estoppel  29. 
Insolvency— Demand  of  assignment  made  by  party. 

Sre  Insolvent  Act.     McLeod  v.  Domrille. 

Allen— Evidence  of  beluyr  one. 

See  Alien. 

Appeal  —  Evidence  produced  —  Examination    before 
.UaMer— Court  not  bound  to  use  It— When ! 

S''r  Su[)reme  Court  in  Equity. 

Unstamped  check— Void— ^ot  receivable  In  evidence* 

Si'r  Check  1. 

Bankrupt— Fiat  proveable  by  certified  copy. 

Sec  Bankrupt  2. 
Bills  of  excliani^e. 

Sec  Bills  and  Notes. 

By-Law— ]TIii<t  be  proved* 

See  Bv-Laws. 

Chattel— Unregistered  ship— Revesting:  ol  possession* 

St  c  Shipping  Law  6. 
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City  Court— Judirment  by  default— Proof  of  particulars 
—Custom. 

See  City  Court. 

Composition  deed— Execution  of. 

See  Deed  IV. 

Cron'u  irrant— Boundaries— liines. 

See  Crown  Grant. 
Custom  duties— Goods  liable  for. 

See  Customs  Duties. 

Deed— Acknonrledg^ment— Execution. 

See  Deed  I. 

Deed  of  Iflaster  in  Chancery — Prima  facie  evidence  of 
proceeding's. 

See  Deed  I.  17. 

Deed  Registry  Book— One  rei^lstry  of  two    deeds  on 
same  paper. 

See  Deed  I.  23. 

Registrar  may  be  called  to  prove  day  of  registry  and 
that  certificate  of  acknowledgment  was  upon  deed  at  that 
time.     Doe  v.  Fen,  5  AIL  540. 

That  party  was  Registrar  of  County  where  lands  lie 
may  be  shewn  by  extrinsic  evidence.     See  Deed  I.  42. 

Deed  Registry  Book  best  evidence  of  registry  of  deed. 
See  Deed  V.  13. 

Deed  of  Sheii it— Recital  of  other  Judgments— Proof  not 
necessary. 

See  Sheriffs  Sale  1. 

Deed  receivable  in  evidence  as  part  of  res  gestm  without 
proof  of  judgment  or  execution.  See  Doe  v.  Baxter,  4  AIL 
181. 

Dociiet  of  Judgment. 

Not  necessary  to  prove  docketing  of  judgment,  under 
claim  by  virtue  of  Sheriffs  sale  under  execution.  See  Doe 
dem.  Barlow  v.  Hatfield,  1  Kerr  417. 
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Forelirn  law— Writlen  law  how  proved. 

See  Foreign  Law. 

Insiirauce— Preliminary  proof. 

See  Insurance  38. 
Insurance— l¥aiver  of  proof  of  loss* 

See  Insurance  33  a. 

Identity. 

S(*e  Identity  (Name). 

Lilmitalion— Payment  relied  on  to  take  case  out  of 
operation  of  Statute— Necessity  ot  affirmative 
evidence. 

See  Limitation  of  Actions  II.  2. 
IVIarriage. 

See  Infra  VI.  3. 

Memorial  of  Judgment  registered  against  the  Vendor  is 
evidence  of  an  incumbrance  on  the  land.  See  Scott  v.  Gir- 
nett,  2  AIL  624. 

Mesne  Profits — Evidence'  in  action  for. 

See  Ejectment  (Mesne  Protits). 

Ne|jrlig:ence. 

See  Action  on  the  Case  II. 

Contributory  !%escli§^enc<^ 

S>'e  Negligence. 

Usag:e— Evidence  admissible  to  prove  donbtlul  con- 
tract,  but  not  to  contradict  one  that  is  plain. 

See  MeGivern  v.  Provincial  Insurance  Co.  4  AIL  64. 
Voluntary  Conveyance. 

See  Deed  II. 

V. 

Parol  Explanations. 

1— Contents  of  deed;  destroyed—Sufficiency  ol  proof— 
Lost  deed— Ancient  deed. 

Where  the  only  evidence  of  the  contents  of  a  deed  that 
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was  destroyed  many  years  ago,  was  that  of  witnesses  who 
had  read  it  and  heard  it  read,  who  stated  that  it  was  a  deed 
from  A .  P.  and  his  wife,  to  their  daughter  R.  E.  oj  the  land 
tvhere  she  lived,  either  sixty  or  eighty  rods ;  that  it  had  the 
name  of  A.  P.  and  his  wife  to  it,  and  it  was  to  R.  E.  her  heirs 
0ind  assigns  for  ever,  and  the  date  was  s&nie  time  in  the  last 
century.  Held,  That  sufficient  did  not  appear  to  enable 
the  Judge  to  direct  the  jury  that  such  was  a  deed  of  feoff- 
ment, or  to  determine  its  legal  operation  or  effect. 

Quaere,  Whether  the  contents  of  an  *' ancient  deed  "  can 
be  proved  by  parole  evidence,  or  whether  the  deed  itseU 
must  not  be  produced  Doe  dem  Edgett  v.  Stiles,  1  Kerr  888. 

9— Bill  of  parcels— Representation  as  to  quality. 

The  dehvery  of  a  bill  of  [arcels  after  the  sale  of  goods, 
on  which  a  receipt  was  given  for  the  price,  does  not  exclude 
parole  evidence  of  the  representation  as  to  quality.  Magee 
V.  Street,  1  AU.  242. 


3~Temi  *^  pi-andson/^ 

The  term  /*  grandson"  in  its  primary  sense  means  a 
legitimate  grandson :  and  where  there  is  a  legitimate 
grandson  to  take  by  this  description,  and  nothing  on  the 
face  of  the  will  to  the  contrary,  parol  evidence  is  not  ad- 
missible to  shew  that  an  illigetimate  grandson  was  intended. 
Doe\.  Taylor,  1  All.  625. 

4— Agreement— Reference  to  account. 

Defendant  agreed,  in  writing,  to  deliver  plaintiff  a  quan- 
tity of  logs,  for  which  the  plaintiff  agreed  to  pay  him,  after 
paying  the  amount  of  the  defendant's  account  due  the 
plaintiff,  at  the  rate  of  sixteen  shillings  per  thousand  feet. 
Held,  in  an  action  on  this  agreement,  That  parol  evidence 
was  admissible  on  the  part  of  the  defendant,  to  show  what 
the  account  referred  to  in  the  agreement  was,  and  to 
identify  an  account  rendered  to  him  by  the  plaintiff,  as  the 
account  so  referred  to.  DesBrisay  v.  Glencross,  1  Han.  106. 

5— liVritten  T^ease— Lot  to  be  occupied* 

Where  a  written  lease  of  a  farm  excepted  a  part  of  it, 
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described  as  Lot  No.  2,  paxol  evidence  is  inadmissible  to 
shew  that  it  was  agreed  between  the  parties  at  the  time  of 
the  bargain  that  the  tenant  should  also  occupy  Lot  No.  2. 
McEheny  v.  McKilligan^  1  Han.  322. 

-«— Slierifl^s  deed—AilidavIt— Diflferent  dates. 

Where  a  SherifTs  deed  and  his  affidavit  of  due  execution 
and  sale,  bear  different  dates,  parol  evidence  is  admissible 
to  prove  that  they  were  executed  on  the  same  day.  Doe 
dem.  CornneU  v.  Dickinson  1  Han.  456. 

^—Explanations— Ai^reemeiit  in  writing. 

Plaintiff  and  M.  built  a  vessel,  of  which  defendant  be- 
<came  master, purchasing  a  sixteenth  from  M.  and  a  sixteenth 
from  plaintiff,  which  he  did  not  pay  for.  The  vessel  being  in 
-difficulties  at  Bbston,  U.S.,  and  $1,240  due  defendant  for 
wages,'he,  in  considerationof  $1,000,  by  deed  of  sale  transfer- 
red to  plaintiff  all  his  right  in  the  vessel,  and  released  all 
•claim  on  account  of  wages.  Heldy  in  an  action  to  recover  the 
price  of  the  sixteenth.  That  parol  evidence  was  admissible 
to  prove  that  plaintiff,  at  the  time  of  the  deed  being 
executed  by  defendant,  vt-rbally  agreed  to  renounce  all 
<5laim  to  the  purchase  money.  Lingley,  v.  Smith,  I  Han.  589. 

§— Sale    of    liVharfage— IW^rittoii    Conditions— Verbal 
statements  by  Clerk. 

Tlie  City  Council  of  F.  sold  to  plaintiff,  by  public 
auction,  the  right  to  wharfage  in  the  city.  Previous  to 
the  sale  the  chairman  of  the  Building  Committee  for  a 
City  Hall,  which  svas  about  beiu^  constructed,  had  ohtained 
from  the  City  Council  permission  to  reserve  the  right  to 
use  the  wharves  for  the  contractors  for  the  building.  The 
written  conditions  for  the  sale  stated  that  the  **  Citv  re- 
serves  the  right  to  use  any  wharf  for  city  purposes  only." 
The  City  Clerk,  however,  attended  the  sale,  and  an  answer 
to  an  inquiry  by  a  bidder,  stated  publicly  in  plaintiff's 
hearing,  that  under  the  reservation  of  right  to  use  the 
wharf  for  city  purposes,  the  materials  for  the  City  Hall 
would  be  free  from  wharfage.  Defendants  were  contrac- 
tors for  building  the  City  Hall,  and  landed  their  materials 
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on  one  of  the  wharves  in  question.  Plaintiff  claimed  the 
wharfage  and  recovered  in  the  County  Court.  Held,  On 
appeal,  per  Weldon,  Fisher  and  Wetmore,  J.  J.,  that  the 
terms  of  plaintiff's  purchase  must  be  governed  by  the 
written  conditions  of  sale  read  thereat,  and  that  the  re- 
servation **  for  city  purposes  "  would  not  exempt  defend- 
ants from  wharfage;  but  per  Allen,  C.  J.,  and  Duff,  J.,  that 
the  statement  of  the  City  Clerk  was  not  contradictory  of 
the  written  conditions,  but  only  explained  what  was  intend- 
ed by  the  reservation;  that  plaintiff  did  not  buy  the  right 
to  collect  wharfage  for  materials  used  for  City  Hall,  and 
was,  therefore,  not  entitled  to  recover.  Currier  v.  Crosby, 
1  P  dB.  464. 

9— Certiflfcate  of  Regfistrar. 

A  certificate  of  the  Begistrar  is  sufficient,  even  though 
he  does  not  certify  that  he  was  the  Registrar  of  the  county 
in  which  the  lands  lie,  or  that  the  deed  was  registered  in 
such  county,  and  that  it  could  be  shewn  by  extrinsic 
evidence  that  he  was  the  Registrar  of  the  County.  Doe 
dem  McKenzie  v.  Mosher,  2  Pug,  355. 

lO— Poll€;y  of  Insuraiiee—Warranties— Yerbal  Agree- 
ment cannot  vary. 

Defendants  issued  a  Policy  of  Insurance  to  plaintiff, 
insuring  his  dwelling-house  against  fire.  One  of  the  con- 
ditions of  the  policy  required  that  "  all  applications  for 
insurance  must  be  made  in  writing  prepared  by  an 
authorized  agent  of  the  Company,  and  signed  by  the 
applicant,  or  by  his  authority;  and  all  statements  con- 
tained in  the  applications  will  be  taken  and  deemed  to  be 
warranties  on  the  part  of  the  assured."  In  plaintiff's  ap- 
plication for  insurance  he  stated  that  the  size  of  his  house 
was  28x30  feet;  that  it  had  been  built  only  about  six  years, 
,and  that  it  was  painted  inside  and  outside.  In  fact,  the 
size  of  the  house  was  24x29  feet ;  it  had  been  built  about 
thirty  years,  and  was  only  painted  on  the  inside.  The 
house  having  been  burnt,  and  an  action  brought  on  the 
policy,  the  Company  pleaded  these  mis-statements  of  the 


600  EVIDENCE. 


plaintiff  as  an  answer  to  the  action.  The  plaintiflf,  in 
reply  to  this,  pleaded  that  the  Company's  agent  applied  to 
him  to  insure,  that  he  was  absent  from*  home  at  the  time 
and  did  not  know  the  exact  size  of  the  house,  and  so  stated 
to  the  agent,  who  verbally  agreed  with  him  that  the  state- 
ment in  the  application  should  not  be  considered  a  war- 
ranty of  the  size  of  the  house,  and  that  if  it  differed  from 
the  size  stated  in  the  application,  it  should  not  be  con- 
sidered a  mis-statement.  There  was  a  similar  statement 
with  regard  to  the  length  of  time  the  house  had  been  built, 
with  this  addition,  that  plaintiff  stated  to  the  agent  that 
he  believed  the  house  had  been  built  twenty-five  or  twenty- 
six  years,  and  also  that  he  had  stated  to  the  agent  that 
the  house  was  painted  on  the  inside  only.  Heldf  on  de- 
murrer. That  these  were  no  answers  to  the  defendants' 
pleas ;  that  by  the  conditions  of  the  policy  the  statements 
of  the  age,  size,  &c.,  of  the  house  were  expressly  made 
warranties,  and  that  the  written  contract  could  not  be 
varied  by  a  mere  verbal  agreement.  Dingee  v  Agricultural 
Ins,  Co.,  &c.,  3  Pag,  80. 

See  also  Insurance  42,  44. — Martin  v.  Muttutl  Fire  Ins. 
Co. — Bangor  Ins.  Co.  v.  McLeod. 

it— Entries  In  books  ot  aceonnt* 

The  fact  that  the  plaintiff  charged  the  goods  in  his 
books  and  made  out  his  bills  to  the  person  who  got  them 
is  not  of  itself  conclusive,  it  could  be  shewn  that  the  credit 
was  given  to  another.     Smith  v.  Andrews,  1  P.  dc  B.  541, 

£2 ^Entries  in  books  of  account  are  not  conclusive 

against  the  person  making  them,  but  may  be  explained. 
Raymond  v.  Cummings,  1  P.  dc  B.  544. 

13— Sale  of  land— IdentMeation. 

Defendant  by  writing  addressed  to  the  plaintiff  stated 
that  he  would  "  take  property"  and  give  his  notes  for  a  cer- 
tain sum — ^plaintiff  wrote  on  the  same  paper  that  he  could 
not  sell  "  property"  but  would  **  re-deed  to  H"  and  take 
notes  for  a  certain  sum,  specifying  the  time  of  payment : 
to  which  the  defendant  agreed.    Plaintiff  proved  that  H  < 
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had  conveyed  to  him  the  equity  of  redemption  in  a  certain 
property. — Held,  That  this  sufficiently  indicated  the  proper- 
ty referred  to  in  the  agreement;  though  if  necessary,  parol 
evidence  was  admissible  to  show  what  property  the  agree- 
ment related  to.     Pugsley  v.  Gillespie,  1  Pug,  195. 

Scientor. 

Offering  to  prove  the  account  which  defendant's  family 
gave  of  way  in  which  dog  came  to  bite.  See  Evidence, 
III.  30.     Wilmot  V.  Vanwart. 

Parol  Evidence  not  alloived  to  amend  Sherlflf^s  en- 
dorsement of  return  on  writ. 

See  Johnston  v.  Winslow,  Ber.  68. 
Sale  of  land—property  referred  to— Parol  explanation 

See  Sale. 

Parol  evidence  admissible  to   slieiv   what  property 
ag^reenient  related  to. 

See  Identity.     Pugsley  v.  Gillespie. 

VI. 

Presumptive  Evidence. 

See  Presumptions. 
l—Sun*oi[ate— person  acting:  as  such. 

It  will  be  presumed  that  a  person  acting  as  Surrogate 
has  taken  the  oath  of  office  ;  but  if  he  has  not,  his  acts  will 
not  be  invalid  if  he  has  been  appointed  to  the  office. 
Crookshank  v.  McFarlane,  2  AIL  544. 

2— Necessary  affidavit— Court  confirnilni^  Certificate* 

It  will  be  presumed  that  the  Court  of  Chancery  in  con- 
firming a  certificate,  acted  on  a  sufficient  affidavit  of  the 
bankrupt,  as  required  by  the  Act  6  Vic.  cap.  4,  sec.  25. 
Monison  v.  Albee,  2  AU.  145. 

3— IVIarriage— Commissioner's  Acts* 

In  an  action  for  aim.  con.  the  fact  of  the  plaintiff's  mar- 
riage may  be  proved  by  any  person  present  at  the  ceremo- 
ny, and  if  performed  by  the  Commissioner  under  the  Act  of 

Assembly  8  Geo.  IV,  cap.  9,  it  will  be  presumed  (at  least  in 
38 
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the  absence  of  proof  to  the  contrary,)  that  he  was  acting 
within  his  authority,  and  followed  the  requisition  of  the 
Acts  as  to  the  notification  and  form  of  the  solemnization. 
Mimtgomery  v.  McLeod^  Ber.  376. 

The  original  certificate  of  marriage  filed  with  the  Clerk 
of  the  Peace,  as  directed  by  the  Act  52  Geo.  II.  cap.  21, 
may  be  given  in  evidence,  without  calling  the  subscribing 
witness.    Montgomery  v.  McLeod,  Ber.  875. 

4— Prima  lacie  proof  of  Marriage. 

The  land  in  dispute  in  an  action  for  trespass,  was 
granted  to  A.  The  defendant  claimed  under  a  deed  from 
B.,  and  in  order  to  prove  that  B.  was  a  daughter  of  A. 
called  a  witness,  who  stated  that  he  knew  A.  and  his  family 
— enumerating  them — and  including  B.  as  one  of  the 
daughters:  the  witness  was  not  cross-examined.  Held, 
Sufficient  j)nma/rtcie  evidence  of  the  marriage  of  A.,  and 
that  B.  was  one  of  his  daughters.  Power  v.  Hewie,  Mich. 
T.  1864. 

5— Corporation— Persons  acting  asj,president  and  sec- 
retary. 

The  Act  7  Wm.  IV.  cap.  54,  incorporating  the  New 
Brunswick  and  Marine  Assurance  Company,  required  that 
policies  should  be  subscribed  by  the  president  and  counter- 
signed by  the  secretary.  Held,  That  a  policy  so  signed  was 
valid  without  the  seal  of  the  Company,  and  that  evident  e 
of  these  persons  having  acted  as  president  and  secretar./ 
y^BB  prima  facie  evidence  of  their  appointment.  Dimock  v. 
New  Brunswick  and  Marine  Assurance  Company ,  1  AU.  898. 

6— Person  practising  as  Snrgeon. 

Evidence  that  the  defendant  practised  as  a  surgeon  is 
sufficient  proof  that  he  was  such.  See  Kelty  v.  Dow,  4 
All.  485. 

Y— Rebuttal  of  presiimptiou— Payment  of  debt— Oniis* 
sion  in  Schednle  of  debtor—Evidence  to  sheur 


As  a  defence  to  an  account  stated,  the  defendant  shewed 
several  payments  since  the  settlement,  and  also  that  the 
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plaintiff  had  applied  for  relief  under  the  Insolvent  Act  7 
Vic.  cap.  82,  and  in  his  schedule  of  debts  sworn  to  and  ex- 
hibited before  the  Master  of  the  Bolls,  the  demand  in  ques- 
tion was  not  included,  but  the  plaintifiTs  clerk  stated  that 
the  list  of  debts  was  made  out  by  him,  and  that  the  de- 
mand was  omitted  by  mistake.  Held,  Sufficient  to  rebut 
the  presumption  that  would  otherwise  have  arisen  that  the 
debt  was  paid.    McDonald  v.  Cother,  8  Kerr  894. 

Sherifl^s  deed— Rei^nlarlty  of  Proceeds. 

See   Sheriff's  Deed  2. 

8— Sherifl^s  deed  more  than  twenty  years  old. 

In  making  title  under  a  Sheriff's  deed  more  than  twenty 
years  old,  where  the  sale  was  under  a  venditioni  exponas^ 
and  the  land  had  been  advertised  in  the  Gazette — Held^ 
in  the  absence  of  evidence  to  the  contrary,  1st,  That  a  le- 
gal levy  had  been  made  under  a  fi.  fa.  2nd.  That  no 
newspaper  was  published  in  the  county.  8rd.  That  the 
other  notices  required  by  the  Act  had  been  given ;  and  4th, 
That  the  sale  took  place  during  the  hours  prescribed  by 
law.    Doe  v.  Hazen,  8  All.  87. 

0— Presamption  against  defendant,  not  being  called 
as  a  n^tness. 

Where  the  defendant  knew  all  the  circumstances,  and 
might  have  been  called  as  a  witness  to  shew  the  exact 
quantity  of  the  property  in  dispute  which  came  to  his  pos- 
session— Heldy  That  it  was  not  a  mis-direction  to  tell  the 
jury  they  might  infer  that  if  the  defendant  had  been  called, 
his  evidence  would  not  have  benefitted  his  case, — an  infer- 
ence, though  slight,  that  the  whole  of  the  property  in  dis- 
pute came  into  the  defendant's  possession  is  much  strength- 
ened by  the  fact  that  it  was  in  his  power  to  show  the  exact 
amount,  and  that  he  has  not  done  so,  and  the  jury  are 
thereby  warranted  in  adopting  such  inference.  Tufts  v. 
Hathetvay,  4  All.  62. 

10— Absence  of  evidence  by  defendant. 

In  an  action  to  recover  the  price  of  logs,  the  plaintiff,  in 
order  to    prove  the  quantity  received  by  the  defendant, 


604  EVIDENCE. 


shewed  the  average  size  and  number  of  logs  put  in  and  driv- 
en down  a  stream,  at  the  mouth  of  which  defendant  had  a 
saw-mill,  and  that  the  defendant  had  sawn  a  portion  of 
them.  Held,  in  the  absence  of  any  evidence  by  the  defend- 
ant of  the  quantity  he  had  sawn,  That  the  jury  were  justi- 
fied in  presuming  he  had  received  the  whole  quantity  driven 
down  the  stream  by  the  plaintiff.  Leslie  v.  Hanson,  1 
Ha7i.  268. 

11— Conduct  ot  party^lmplied  reeognition. 

A  recognition  may  be  implied  from  the  conduct  of  a 
party,  as  where  knowing  of  a  warrant  of  Attorney  and 
judgment  against  him,  he  allows  them  to  stand  for  three 
years  without  objection,  and  continues  to  deal  with  the 
plaintiff  on  the  security  of  them.  Hutchinson  v.  Johnston, 
4  AU.  40. 

12— Rifii^ht  of  way— Presumption  of  deed. 

To  sustain  a  plea  of  right  of  way  by  lost  deed,  no  proof 
is  requisite  of  such  deed  having  actually  existed,  but  the 
jury  have  a  right  to  presume  such  deed  from  long  and  un- 
interrupted usage  of  a  way  exercised  as  a  matter  of  right, 
and  necessary  to  the  convenient  enjoyment  of  the  land  to 
and  from  which  the  road  leads.  Jones  v.  Jones,  2  Kerr,  265. 

13— Jflaster  and  servant— Payment  of  passage  money 
from  travellers. 

No  presumption  that  same  was  paid  over  in  ordinary 
course  of  employment  without  proof  that  such  was  course 
of  dealing.     See  Rae  v.  McBeath,  3  Kerr  446. 

14— Issue  of  ITric. 

In  the  absence  of  evidence  of  the  actual  time  of  issuing 
a  writ  of  mesne  process,  it  will  be  presumed  to  have  issued 
on  the  day  it  bears  date.  Pomeres  v.  Provincial  Ins  Co., 
nil  T.  1873. 

1*'^— liig^ht  and  air— Prescription— User  Presumption  of 
gi'ant-Knowiedg^e  of  owner  ol  a^loining:  land 
necessary. 

No  grant  is  necessary  to  authorize  a  person  to  put 
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windows  in  a  house  on  his  own  land,  and  if  the  owner  o 
the  adjoining  land  allows  the  light  and  air  to  pass  into  and 
through  them  uninterruptedly  for  a  period  of  twenty  years, 
it  will  be  inferred  from  such  non- obstruction  for  that  period 
of  time,  that  the  adjoining  owner  has  consented  to  the  en- 
joyment of  such  light  and  air,  and  for  the  purpose  of  quiet- 
ing the  title,  a  grant  of  the  right  will  be  presumed.  How- 
ever, no  such  grant  will  be  presumed  unless  the  owner  of 
the  adjoining  land,  and  those  through  whom  he  claims 
his  title,  knew  or  had  the  means  of  knowing  that  the  light 
and  air  were  being  so  enjoyed.  Ring  v.  Pugsley,  ^P.dtB.  303. 
See  Now  Consol.  Stat.,  cap.  81,  providing  that  no  right 
of  user  of  light  or  air  to  be  acquired  by  prescription  or 
user. 

16 — Question  for  Judge  uot  Jury. 

The  question  as  to  whether  or  not  the  grant  is  to  be 
presumed,  is  one  for  the  judge  and  not  for  the  jury.     Ibid. 

lY^Presumption  irrespective  of  proof  to  the  contrary 

The  presumption  of  a  grant  is  raised  entirely  from  the 
fact  of  uninterrupted  possession  of  twenty  years,  unex- 
plained and  unrebutted,  and  will  be  raised  although  the 
owners  of  the  adjoining  lands  testify  that  they  never  gave 
a  grant,  and  although  the  records  shew  no  grant.    Ibid. 

IS—No  presumption  ivhen  oivner  cannot  resist. 

When  the  owner  of  the  adjoining  land  has  no  means  of 
resisting  the  opening  of  the  windows,  or  of  obstructing 
them  afterwards,  no  presumption  is  raised  against  him. 
Ibid. 

19— Conversations — Evidence. 

The  defendant,  subject  to  objection,  gave  evidence  of  a 
conversation  between  Mr.  Burns,  the  person  through  whom 
he  claimed,  and  Mr.  Adams,  the  person  who  owned  the 
house  in  which  the  windows  were  opened,  relative  to  their 
opening,  which  conversation  took  place  after  Burns  had 
parted  with  his  title  to  the  lot  in  question.  Held^  That 
the  conversation  could  not  be  admitted  in  evidence  to 
affect  the  case.    Ibid. 
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SO—Damagres. 

In  an  action  for  obstructing  the  plaintiffs  lights,  a  fair 
measure  of  damages  is  the  cost  of  making  such  alterations 
on  the  plaintiffs  house  as  will  be  necessary  to  obtain  the 
same  quaoitity  of  light  and  air  as  he  had  enjoyed  before 
the  obstruction.    Ibid. 

31— Alter  acquired  property— Absconding^  debtor. 

Proof  that  an  absconding  debtor  had  property  subse- 
quent to  the  issuing  of  a  warrant  against  him,  does  not 
raise  a  presumption  that  he  owned  it  at  the  time  the 
warrant  issued.     Cullen  v.  Voss,  2  Pug.  464. 

33— mens  Rea. 

If  a  man  knowingly  does  acts  which  are  unlawful,  the 
presumption  of  law  is  that  the  inens  rea  exits  ;  ignorance 
of  the  law  will  not  excuse  him.  Regina  v.  MaiUoux,  3  Pug. 
494. 

33— Witholding:  Evidence. 

Where  a  party  has  it  in  his  power  to  give  evidence  of  a 
particular  fact  and  does  not  give  the  best  evidence  within 
his  reach,  the  presumption  ought  to  be  against  him.  Briggs 
V.  McBride, IP,  d:B.  663. 

Defendant  entitled  to  benefit  of  doubt,  where  plaintiff 
leaves  matter  in  doubt.  See  Absconding  Debtor  17.  CvMen 
V.  Voss. 

34— liCtter— Intestate— Claim  for  Usages. 

In  an  action  for  wages  due  the  intestate  as  master  of  a 
ship  a  letter  written  to  him  by  the  owner,  offering  to 
employ  him  at  a  certain  rate,  is  evidence  of  the  rate  of 
wages ;  and  it  will  be  presumed  that  the  offer  was  accepted 
and  acted  on  by  the  master.  Dorman  v.  Anderson,  5  AIL 
215. 

35— l¥ill— Interlineations  in. 

Where  interlineations  appear  in  a  will  which  are  not 
noted,  after  a  long  lapse  of  time,  a  strong  presumption 
may  be  raised  that  they  were  made  before  or  after  the 
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execation  of  the  will,  according  as  the  possession,  title,  &c., 
have  run,  and  as  the  parties  interested  appear  to  have  acted. 
Doe  dem.  McVey  v.  Daniel^  2.  Ptig  872. 

36~liOSs  of  Tessel. 

A  vessel  insured  from  the  10th  March,  1868,  to  the  10th 
March,  1869,  sailed  from  S.  the  last  of  February,  1869,  on 
a  voyage  to  C.  The  pilot  left  her  at  L.  proceeding  on  her 
voyage,  but  she  did  not  arrive  at  her  port  of  destination, 
and  never  was  heard  from  afterwards.  About  the  same 
time  she  left  S.  another  vessel  sailed  from  the  same  port 
on  a  like  voyage  to  C,  and  on  the  6th  and  7th  of  Maorch 
encountered  an  unusually  severe  gale,  after  which  the 
weather  moderated  and  continued  so  for  the  remainder  of 
the  voyage.  Held,  Evidence  from  which  a  jury  might  pre- 
sume the  vessel  insured  was  lost  before  the  10th  March. 
Pomares  v.  Minos  Marine  Ins.  Co.,  3  Pug.  245. 

97— lUectment— Judg^menl,  Ae,^  In  tormer  suit— 'Wrongr* 
possession. 

In  an  action  of  ejectment,  the  lessor  of  plaintiff  put  in 
evidence  a  declaration  and  judgment  by  default  in  a  former 
ejectment  suit  brought  by  him  for  recovery  of  the  same 
premises  against  Eichard  Boe,  the  now  defendant  being 
the  tenant  in  possession,  and  showed  the  issue  of  a  writ  of 
habere  facias,  and  its  execution  by  the  Sheriff,  and  the  turn- 
ing of  defendant's  wife  and  family  out  of  possession.  It 
was  also  proved  that  the  lessor  of  the  plaintiff  thereupon 
leased  the  property  to  defendant's  wife,  and  subsequently 
made  with  her  an  agreement  to  sell  to  her  for  a  price  named. 
She  only  paid  some  small  amount,  and  the  lessor  of  plain- 
tiff demanded  possession  from  defendant's  wife,  and  brought 
the  present  action.  No  evidence  was  given  to  connect  de- 
fendant with  the  lease  or  agreement  of  purchase,  nor  was 
it  shewn  that  he  lived  on  the  property,  but  it  was  proved 
that  on  one  occasion  defendant's  wife  told  the  lessor  of 
plaintiff  that  she  and  her  husband  did  not  live  together. 
Held,  per  Weldon,  Fisher  and  Wetmore,  J.  J.,  That  as 
the  judgment  and  execution  of  habere  facias  in  the  former 
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suit,  and  the  lease  to  defendant's  wife,  and  agreement  for 
purchase  proved  possession  in  the  lessor  of  plaintiff,  and 
as  defendant,  by  the  consent  rule,  admitted  he  was  now 
in  possession,  he  must  be  presumed  to  be  wrongfully  there, 
and  that  the  lessor  plaintiff  was  entitled  to  recover;  but 
per  Allen,  G.  J.,  and  Duff,  J.,  that  defendant  was  not 
estopped  by  the  lease  to  his  wife,  and  the  burthen  was  on 
the  lessor  of  plaintiff  to  show  that  she  was  acting  under  her 
husband's  authority.  Doe  dem,  Beveridge  v.  Henderson,  2 
Pug.  16. 

2§— l.eUcr— Ambifii^nity. 

If  language  in  a  letter  is  ambiguous,  it  must  be  con- 
strued most  strongly  against  the  writer.  See  Accord,  etc.  2 
Weldon  v.  Vaughan. 

Doubt  raised  by  Evidence— Presumption  that  note  was 
i^ven  in  accordance  urith  agnreement  set  out  in 
declaration. 

See  Pleading  I.  26. 

l^o  Administration  Bond— Presumption  tiiat  no  ad- 
ministration g:ranted« 

See  Executors  and  Administrators  IV.  1. 

Attorney— Authority  to  issue  Execntion. 

See  Attorney  V.  4. 

Re-survey  ofliuniher— presumed  to  he  made  according 
to  Act. 

See  Rankin  v.  Emery,  Ber.  330. 
Unlaivini  Act— Knowledgre— Iflaster  and  owner  of  Ship. 

See  Principal  and  Agent.  22. 
Letters  Patent— Proper  issue  ot. 

See  Corporation  6. 

Publications  in  neivspaper— Authority. 

See  Joint  Stock  Company  3. 

Commission  to  examine  ivitnesses— Presumption  as  to. 

See  Infra  IX.  2. 
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Presnmption  that  Payee  had  g^iven  notice  ot  dishonour 
of  bill. 

See  Bills  and  Notes  IV.  2. 
Omnia  Presumnntur  contra  spoliatorum. 

See  Infra  XI.  45.  Smith  v.  Lunt, 

ISeal  of  Commissioners  takings  depositions. 

See  Evidence  IX.  11. 

Commissioners  of  sewers  appointed  under  Act  of  Assem- 
bly acting  in  that  capacity  is  prima  facie  evidence  of  being 
commissioners  and  of  regularity  of  assessment.  See  Will. 
Knapp  V.  King. 

Summary  conviction  for  unlaivAil  assault— complain- 
ant attending:  on  prosecution— intendment  that 
prayer  to  proceed  summarily  uras  made. 

See  Justice  of  the  Peace,  IV.  26.  Regina  v.  O'Leary, 

IVildemess  land. 

A  plea  cannot  be  proved  by  presumption  that  the  title 
to  all  wilderness  land  is  in  the  Crown.  See  Pleading  II. 
68.     Ogden  v.  Burgeois, 

VII. 

Secondaby  Evidence — Notice  to  Produce. 

1— Certified  copyoflTill. 

Semble,  That  a  certified  copy  of  a  will  cannot  be  given 
in  evidence  under  the  1  Eev.  Stat.  cap.  112.  Connell  v. 
Haley,  4.  All  636. 

3— l¥ili. 

Secondary  evidence  of  a  will  devising  real  estate  in  this 
Province,  the  original  will  being  filed  in  the  office  of  the 
Surrogate  General  of  Nova  Scotia,  is  not  admissible,  there 
being  no  evidence  of  any  law  of  Nova  Scotia  prohibiting 
the  removal  of  the  will.  Doe  dem.  Gihnour  v.  Whitney, 
Ber.  339. 

3— L.icense  to  sell  I^and— Copy. 

A  license  by  the  Governor  in  Council  to  an  administra- 
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tor  to  sell  land,  granted  under  the  Act  26  Geo.  III.,  cap. 
11,  need  not  be  under  seal ;  and  it  may  be  proved  by  a  copy 
from  the  records  of  the  Council,  certified  by  the  Clerk  of  the 
Executive  Council,  under  the  Act  21  Vic,  cap.  8,  sec.  7. 
Caughey  v.  Inman,  5  AIL  399. 

4— Inventory— Examined  copy. 

An  examined  copy  of  an  inventory,  filed  by  the  adminis- 
trator in  the  Registry  of  the  Court  of  Probates,  pursuant 
to  the  Act  of  Assembly  3  Vic.  cap.  61,  is  admissible  in  evi- 
dence, and  the  original  need  not  be  produced.  CanlifTe  v. 
Morehouse,  2  Kerr  311. 

5^  Alii  ilavit— Exemplification. 

Ill  an  action  for  a  malicious  arrest  upon  a  bailable 
capias  issued  out  of  this  Court,  the  affidavit  upon  which 
the  writ  issued  having  been  filed,  may  be  proved  by  an  ex- 
emplification under  the  seal  of  the  Court ;  and  proof  of  the 
defendant's  signature  to  the  original  affidavit  is  not  neces- 
sary, if  it  appears  that  the  arrest  was  made  by  his  pro- 
curement.    Wentworth  v.  Hallett,  2  Kerr  560. 

I^Surrograte's  book— Private  entry. 

An  entry  of  the  grant  of  administration  in  a  book  kept 
by  a  surrogate,  which  is  stated  to  be  a  private  book,  is  only 
secondary  evidence,  and  therefore  not  admissible  without 
proof  of  search  for  the  letters  of  administration.  Doe  v. 
Read,  1  All.  31. 

7— Judfi^e^s  Notes. 

The  Judge's  notes  of  the  testimony  of  a  witness  since 
deceased,  are  evidence  in  a  subsequent  trial  of  the  sa  e 
cause  to  prove  that  witness's  testimony,  though  the  second 
trial  is  before  a  different  Judge.   J^oe  v.  Murray,  1  All,  216. 

§ The  evidence  of  a  witness  who  has  left  the  Prov- 
ince since  a  former  trial  between  the  parties,  may  be  read 
from  the  Judge's  notes.    Abel  v.  Light,  6  AIL  423. 

9— Notice  to  Produce — Time-  Record  Improperly  held. 

In  an  action  of  replevin,  both  parties  filed  Nisi  Print 
records.      The  cause  was  tried  on  the  defendant's  record, 
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and  the  plaintiff  obtained  a  verdict.  The  Clerk  of  the 
Circuit,  by  mistake,  indorsed  the  postea  on  the  record 
filed  by  the  plaintiff,  and  gave  it  to  his  attorney  :  the  de- 
fendant's attorney  afterwards  got  the  other  Nisi  Prius 
record.  In  an  action  of  assumpsit  afterwards  brought  by 
the  defendant  in  the  replevin  suit  against  the  plaintiff,  it 
became  necessary,  in  order  to  admit,  from  the  Judge's 
notes,  the  testimony  of  a  witness  examined  in  the  replevin 
suit,  to  prove  that  trial :  notice  to  produce  the  Nisi  Prius 
record  which  had  been  given  by  the  Clerk  to  the  defend- 
ant's attorney  ( the  plaintiff's  attorney  in  the  present  ac- 
tion) was  served  on  him  about  seven  o'clock  in  the  even- 
ing previous  to  the  trial,  but  he,  objecting  that  the  notice 
was  too  short,  refused  to  produce  it.  Held,  in  the  absence  of 
any  affidavit  from  the  attorney  explaining  why  he  took  the 
record,  or  why  he  could  not  produce  it.  That  the  notice  was 
sufficient — ^the  record  being  improperly  in  his  possession  ; 
and  that,  under  the  circumstances,  it  was  his  duty  to  use 
more  than  ordinary  exertions  to  return  it  to  the  Clerk. 
Abel  V.  Lighty  6  All.  423. 

to Quaere,   Whether  a  copy  of  a  notice  from  the 

plaintiff  to  defendant,  complaining  of  delay  in  furnishing 
certain  materials  for  a  bmlding,  was  admissible  in  evidence 
without  a  notice  to  produce.  Small  v.  McGulloughy  8  All,  484* 

11 SemhUy  That  a  notice  to  produce  "  all  papers, 

memoranda,  receipts  and  accounts  settled  relating  to  this 
suit,"  is  not  sufficient  to  let  in  secondary  evidence  of  an 
unsettled  account.     See  Rose  v.  Lindsay ,  8  Kerr  645. 

13— Entries  transcribed— Contents  of  liog^s. 

Logs  were  measured  as  they  were  sawed  in  a  mill,  and 
their  contents  marked  on  a  board  by  the  persons  who 
sawed  them.  At  the  end  of  each  week,  the  figures  on  the 
board  were  transcribed  into  a  book  by  a  person  who  had 
made  a  part  of  the  measurements,  but  who  could  not  tell, 
from  the  character  of  the  figures  on  the  board,  what  por- 
tion of  them  was  made  by  either  of  the  other  parties. 
Held,  That  the  book  was  not  evidence  to  prove  the  quanti- 
ty of  logs  sawn,  without  calling  all  the  persons  who  had 
measured  the  logs.     Leslie  v.  Hanson^  1  Han.  268. 
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13— Payment  under  irritten  ag^reement— Production  of 
ag^reement  necessary. 

One  item  in  an  acconnt  of  money  paid  by  the  plaintiff 
for  the  defendant,  appeared  on  cross-examination  to  have 
been  paid  under  a  written  agreement  by  the  defendant  to 
deliver  goods  to  the  plaintiff.  Held,  That  without  produc- 
tion of  the  agreement  the  plaintiff  could  not  recover  on  this 
item.     Harley  v.  Goodfellow,  1  Han,  335. 

14— lioss  ol  document— Proof  of— Sufficiency— Question 
lor  Judge. 

The  sufliciency  of  preliminary  proof  of  the  loss  of  a 
document  to  entitle  secondary  evidence  to  be  received,  is  a 
question  for  the  judge  at  the  trial  to  determine.  Gilbert  v. 
Campbell,  1  Han,  471. 

1*1— Necessary  searcii. 

Where  a  person  is  in  the  habit  of  preserving  and  filing 
away  letters  of  importance,  secondary  evidence  of  the  con- 
tents of  a  letter  of  that  description  is  not  admissible  with- 
out search  among  his  letters,  there  being  no  proof  of  its 
loss.     Little  V.  Johnston,  1  Kerr  496. 

16— £»ost  paper. 

Where  an  agreement  for  a  right  of  way  had  been  made 
ten  or  twelve  years  before  the  trial,  and  the  road  laid  out 
and  used  in  pursuance  of  it,  secondary  evidence  of  the  con- 
tents of  the  agreement  was  received,  it  appearing  by  the 
testimony  of  the  person  in  whose  possession  it  was  left, 
that  he  had  searched  thoroughly  for  it,  and  was  sure  it  was 
not  in  his  possession,  that  he  might  have  burnt  it  as  a 
useless  paper,  or  given  it  to  one  of  the  parties,  but  had  no 
distinct  recollection  of  what  he  had  done  with  it,  and  it 
was  just  as  probable  he  had  burnt  it,  as  that  he  had  given 
it  to  one  of  the  parties.     Basterach  v.  Atkinson,  2  All,  439. 

17- Searcli  lor  note. 

Slight  evidence  of  search  for  a  note  which  has  been 
paid  and  taken  up  by  the  maker,  is  sufficient  to  account  for 
its  non-production,  and  to  admit  secondary  evidence  of  it. 
Lymcm  v.  Cain,  3  All,  259. 
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18— Certified  copy  of  deed— Aflidavlt. 

An  affidavit  made  by  an  attorney,  that  the  lessor  of  the 
plaintiff  resides  in  Halifax,  N.  S.,  had  never  been  in  this 
Province,  had  not  the  deed  in  his  possession,  and  did  not 
knew  where  it  was  to  be  found,  is  not  sufficient  to  entitle  a 
certified  copy  of  the  deed  to  be  given  in  evidence  under  1 
Bev.  Stat.  cap.  112,  sec.  12.  Fisher,  J.,  dissentiente.  Doe 
ex  dem  Trider  v  Mclntoshy  1  Han.  602. 

19— Docnmeat  partly  destroyed—Coatents. 

If  part  of  an  original  document  be  lost  or  accidentally 
destroyed,  the  part  which  is  preserved  may  be  admitted  in 
evidence  and  secondary  evidence  given  to  the  remainder. 
Doe  V.  Jackj  1  All.  476. 

When  a  person  has  made  extracts  from  a  paper,  he 
may,  after  the  loss  of  the  original,  refresh  his  memory  by 
reference  to  such  extracts;  and  where  other  secondary  evi- 
dence is  produced  of  the  whole  instrument,  a  witness  may 
speak  to  the  contents  of  a  part  which  he  has  abstracted, 
although  he  has  not  seen  or  does  not  recollect  the  re- 
mainder.    Ibid, 

ilO— Certified  copy  ot  gnrant* 

A  certified  copy  of  a  grant  under  the  Act.  3  Vic,  cap. 
65,  is  admissible  in  evidence,  without  accounting  for  the  non- 
production  of  the  original.     Doe  v.  McDonald  1  AU.  673. 

31— Former  testimony  of  witness— Proof  of. 

Where  the  plaintiff  had  been  examined  as  a  witness  on 
a  former  trial  respecting  the  same  subject,  it  is  necessary, 
in  order  to  prove  his  testimony,  that  the  witnesses  should 
swear  to  the  words  used  by  him,  and  not  merely  to  the 
effect  of  them.  Fraser  v.  Black,  2  AIL  312.  {See  Infra. 
YIIL  17.) 

22— Absence  of  attesting  ivitness— Handwritings* 

Whether  due  diligence  has  been  used  to  discover  an 
attesting  witness  must  depend  upon  the  circumstances  of 
each  case.     Crane  v.  Ayre,  2  AIL  677. 
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Where  the  attesting  witness  to  a  bond  left  the  plaintiff's 
employment  in  the  country  fifteen  years  before  the  trial 
and  went  to  Saint  John,  and  about  two  years  afterwards 
told  two  persons  of  his  acquaintance  in  the  country  that 
he  was  going  to  Australia,  after  which  neither  of  them  had 
ever  seen  him,  though  one  of  them  had  resided  in  Saint 
John  for  three  years  afterwards,  and  the  other  was  there 
frequently,  and  there  was  no  proof  that  the  witness  had 
been  in  the  Province  for  thirteen  years.  Heldy  Sufficient 
presumptive  proof  of  his  absence  to  admit  secondary  evi- 
dence of  his  handwriting.    Ibid, 

93— lUectment— Title    under     ag^reeineiit— Production 
necessary* 

Where  a  plaintiff  in  ejectment  proves  no  documentary 
or  possessory  title,  but  relies  upon  the  estoppel  arising 
from  his  having  let  the  defendant  into  possession  of  the 
land,  and  it  appears  in  the  plaintiff's  case  that  the  defend- 
ant took  possession  under  a  written  agreement;  the  plain- 
tiff cannot  recover  without  producing  the  agreement  or 
giving  secondary  evidence  of  it  after  notice  to  produce. 
Doe  V.  Blanche,  8  AU.  180. 

34— Repelling  imputation. 

On  the  trial  of  an  action  for  breach  of  promise  of 
marriage,  where  plaintiff  gave  evidence  of  her  seduction  by 
defendant,  the  latter,  by  his  cross-examination  of  plaintiff, 
attempted  to  shew  her  unchastity  before  her  acquaintance 
with  him.  Held,  That  this  gave  her  the  right  to  repel  the 
imputation  involved  in  such  cross-examination,  not  only 
by  her  own  evidence,  but  also  to  vindicate  her  character  by 
other  testimony.     Burke  v.  Scribner,  3  Pm^.  652. 

d5— Insurance  loss.— Copy  report  of. 

A  report  of  the  circumstances  of  a  loss  under  policy  of 
insurance,  made  to  the  defendants  by  their  agent,  a  copy 
of  which  had  been  given  to  the  plaintiff  is  not  evidence 
without  notice  to  produce ;  and  qtusre,  Whether  it  would 
then  be  admissible  ?    Dufy  v.  Stymart,  5  AU.  197. 
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tl6— Witness  deceased— Judi^e^s  Notes. 

The  testimoDy  of  a  witness,  since  deceased,  given  on  a 
former  trial  between  the  same  parties,  may  be  received  in 
evidence  from  the  Judge's  notes,  though  the  suits  are  dif- 
ferent, provided  the  question  in  issue  in  each  is  substan- 
tially the  same.     Bennett  v.  Jones,  5  AU,  842. 

Statement  of  affairs  by  debtor  to  creditor— Copy  made 
in  presence  of  debtor. 

See  Supra  I.  12. 

JLease— Duplicate  orig^inais— Primary  evidence. 

See  Evidence  IV.  6. 

VIII. 

Examination  of  Witnesses  and  Evidence  on  Trial. 
1— Rebuttal  ol  Testimony. 

A  witness  for  the  plaintiff  denied  on  cross-examination 
having  made  a  statement  in  presence  of  L.,  who  was  after- 
wards called,  by  the  defendant,  and  contradicted  him.  Held^ 
That  the  plaintiff  might  call  evidence  in  reply  to  rebut  L.'s 
testimony  and  confirm  that  of  his  own  witness ;  such  evid- 
ence not  being  properly  part  of  the  plaintiff's  case  in  the 
first  instance.     Whelpley  v.  Riley,  2  All, 

d The  defendants  in  trespass  justified  entering,  under 

the  Act  18  Vic.  cap.  4,  as  Commissioners  of  Highways  to 
lay  out  a  road  through  the  land,  and  proved  a  return  of 
the  road  sufficient  upon  its  face.  Held,  That  evidence  of 
excess  in  laying  out  the  road  wider  than  the  law  allowed, 
must  be  given  as  part  of  the  plaintiff's  original  case,  and 
was  not  admissible  as  rebutting  evidence,  Doivning  v.  Gault, 
2  All.  569. 

Queer e,  Whether  evidence  of  a  person  not  present  at  the 
laying  out.  but  who  afterwards  examined  marks  on  the 
trees  where  the  road  was  laid  out,  is  admissible  to  prove 
excess  ?    Ibid. 

3— Calling  \vitnes$ses  in  reply— Surprise. 

Plaintiff  and  defendant  owned  adjoining  lots  in  the  city 
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of  St.  John,  the  question  was,  whether  a  cellar  wall  runninf^^ 
at  right  angles  with  the  street  on  which  the  lots  fronted, 
was  wholly  within  the  bounds  of  the  plaintifiTs  or  the  de- 
fondant's  lot — ^the  breadth  of  the  wall  being  the  land  in 
dispute.  The  defendant's  witness  was  asked  on  cross-ex- 
amination, whether  after  a  fire  which  burnt  the  houses  on 
both  lots,  B.,  under  whom  the  defendant  claimed,  had  not 
employed  F.  to  remove  a  stone  wall  adjoining  that  in  dis- 
pute. Held,  That  the  Judge  was  right  in  allowing  the 
plaintiff  to  call  F.  in  reply  to  the  defendant's  case,  and  that 
the  admission  of  his  evidence  was  not  such  a  surprise  on 
the  defendant  as  to  entitle  him  to  a  new  trial.  Adams  v. 
Ferguson,  4  AU.  102. 

4 Where  a  witness  on  cross-examination,  denied 


having  signed  a  paper,  but  which  was  not  then  shown  ta 
him,  and  the  opposite  party  afterwards  produced  the  paper, 
and  gave  evidence  to  prove  the  witness's  signature  to  it, 
the  witness  may  be  re-called  to  disprove  the  signature. 
Tofnpkins  v,  Tibhits,  1  Ilan.  317. 

5— Rc-examination  ot  iritiicss  as  to  statements  con- 
cerning^ matter  Involving:  penally. 

Where  a  witness  called  to  prove  that  the  consideration 
of  a  note  was  usurious,  declined  to  state  what  amount  he 
gave  on  discounting  the  note,  because  his  answer  might 
render  him  liable  to  a  penalty,  but  on  cross-examination 
said  he  gave  what  he  thought  it  was  worth.  Held,  That  he 
was  bound  on  re-examination  to  state  what  he  gave.  Peters 
V.  Irish,  4  All  326. 

6~Proying:   JustiUcation     on     cross-examination     of 
piaintlfIS  witnesses. 

The  defendant  has  not  a  right  on  the  cross-examination 
of  the  plaintiff's  witness,  and  before  the  defence  is  open,  to 
prove  a  justification  of  which  he  has  given  notice,  and  the 
affirmative  of  which  lies  on  him  ;  no  question  leading  to  it 
having  been  asked  on  the  examination  in  chief.  Atkinson 
V.  Smith.  4  All.  309. 
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7— Payment—Set-oir. 

A  defendant  cannot  prove  his  set-off  in  plaintiff's  case, 
but  a  payment  rests  on  a  different  footing,  and  in  the 
absence  of  any  evidence  of  appropriation,  the  law  will 
prima  facie  apply  it  to  the  payment  of  outstanding  indebted- 
ness ;  and  a  defendant  has  a  right  to  shew  payment  on 
cross-examination  of  plaintiff's  witnesses.  Fredericton 
Boom  Co.  V.  McPherson,  2  Han.  9. 

S— Paper  not  Id  evidence. 

Though  as  a  general  rule  (except  in  legislative  enact- 
ment) a  witness  cannot  be  examined  as  to  the  contents  of 
a  paper  not  in  evidence,  it  does  not  necessarily  follow  that 
this  is  sufficient  ground  for  setting  aside  a  verdict,  where 
the  paper  is  afterwards  put  in  evidence  and  the  opposite 
party  has  an  opportunity  of  examining  upon  it,  and  it  has 
been  allowed  to  go  before  the  jury — no  injustice  appearing 
to  have  resulted  from  the  evidence.  Lawton  v.  Tarratt,  4 
AU.  1. 

O— False  imprisonment—Policeman  making:  arresi— 
Asking:  question  as  to  ivhose  direction  arrest 
made. 

Defendant  lost  a  cow,  which  he  suspected  to  have  been 

stolen  by  the  plaintiff;  he  reported  the  facts  to  the  Chief 

of  Police,  who  told  him,  in  the  presence  of  a  policeman, 

that  he  had  better  arrest  the  plaintiff.    He  then  went  to 

the  plaintiff's  shop  with  the  policeman,  and  directed  him 

to  take  the  plaintiff  in  charge,  and  the  policeman  arrested 

the  plaintiff  and  detained  him  several  hours,  when  the  cow 

was  found,  having  strayed  from  the  defendant's  field.    In 

an  action  for  false  imprisonment,  the  policeman  stated,  in 

answer  to  a  question  from  the  plaintiff's  counsel,  that  he 

would  not  have  arrested  the  plaintiff  without  the  direction 

from  the  defendant.    Held,  That  the  question  was  proper. 

Quare,  Whether  the  defendant's  counsel  had  a  right  to  ask 

the  policeman  on  cross-examination,  whether  he  did  not 

make  the  arrest,  in  consequence  of  the  direction  from  the 

Chief  of  Police.  Though  the  evidence  was  improperly  re- 
89 
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jected,  it  is  no  ground  for  a  new  trial,  as  the  defendant, 
being  a  trespasser,  by  directing  the  arrest,  the  verdict  must 
have  been  in  favor  of  the  plaintiff.  Foley  y.  Tucker,  1 
Han.  52. 

10 -Discretion  of  Judge— Contents   oi   ^^ritten   stale- 
ment. 

It  is  discretionary  with  the  Judge  at  Nisi  Prim,  under 
the  power  given  by  the  Act  19  Vic.  cap.  41,  sec.  16,  whether 
he  will  allow  a  witness  to  be  cross-examined  as  to  the  con- 
tents of  written  statements  made  by  him,  without  the  writ- 
ing being  produced.     Lawton  v.  Chance,  4^U.  411. 

11 It  is  discretionary  with  a  Judge  at  Nisi  Prius  to 

receive  evidence  at  any  time  during  the  trial.  Stiles  v. 
hreicster,  4  AU.  414.     (See  New  Trial  m.  35.) 

12 May  admit  evidence  even  after  the  counsel  has 

addressed  the  jury,  and  the  Court  will  not  interfere  if  the 
evidence  is  not  in  itself  inadmissible,  or  no  injustice  has 
been  done.     Doe  v.  Connelly,  3  All,  837. 

Rf'caiiing  ivitness— Discretionary  wUMa  Jndge. 

See  County  Court  4. 

13  a— Livery  of  seisin— Evidence  after  close  of  rase. 

A  deed  was  put  in  evidence  without  objection  as  a 
registered  deed,  but  was  afterwards  discovered  not  to  have 
been  duly  acknowledged,  whereupon  the  defendant's  coun- 
sel objected,  in  his  address  to  the  jury,  that  it  did  not  give 
livery  of  seisin.  Semblc,  That  the  objection  was  not  too 
late ;  but  that  in  such  a  case  the  judge  might  allow  the 
opposite  party  to  give  evidence  of  livery  of  seisin.  Scribner 
V.  McLauchlan,  1  All.  379. 

13— Witiidrawing:  evidence. 

It  is  discretionary  with  the  judge  at  the  trial  to  allow 
the  counsel  to  withdraw  evidence.  (Per  Eitchie,  C.  J„ 
where  evidence  is  pressed  in  against  the  opinion  of  the 
Judge,  the  counsel  must  stand  by  it.)  Pelton  v.  Temple,  1 
Han.  275. 
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14— Scientific  inritness. 

A  scientific  witness  cannot  be  asked  questions,  the 
answers  to  which  are  based  upon  previous  evidence  given 
by  other  witnesses,  and  upon  which  conclusions  are  drawn 
which  are  for  the  jury  to  determine.  See  Key  v.  Tlwynson, 
2  Han.  224. 

15— Party  to  snit— Hostile  witness. 

Where  one  of  the  parties  to  a  suit  is  called  as  a  witness 
by  the  other,  it  is  discretionary  with  the  Judge  to  allow 
him  to  be  examined  as  a  hostile  witness,  and  to  restrict 
his  bwn  counsel  to  the  style  of  an  examination  in  chief. 
The  opposite  party  on  the  record  is  not  necessarily  a  hostile 
witness,  his  conduct  on  the  stand  is  the  proper  test.  Atkin- 
son V.  Atkinson,  5  All.  271. 

16— Different  statement— Proof  of— Tender  of  evidence 
—Time. 

It  is  not  competent  to  prove  on  the  cross-examination 
of  a  witness,  that  he  has  made  a  different  statement  rela- 
tive to  the  subject  matter  of  the  suit  in  his  examination  in 
bankruptcy  in  England,  without  producing  the  original 
proceedings  in  bankruptcy.  Campbell  v.  Gilbert,  5  AU.  420. 

If,  for  the  purpose  of  affecting  the  credibility  of  a  wit- 
ness (a  proper  foundation  having  been  laid)  and  shewing 
that  he  had  made  a  different  statement  on  a  former 
occasion.  Qiuere,  Whether  a  duly  certified  copy  of  his 
examination  in  bankruptcy  would  not  be  evidence  ?  If  so, 
the  evidence  should  have  been  distinctly  tendered  after  the 
close  of  the  case  in  which  the  evidence  sought  to  be  con- 
tradicted was  given.     Campbell  v.  Gilbert,  5  All.  420. 

17  -Discrediting  IV^itness- Statements  on  former  trial 
—Proof  of. 

A  plaintiff  examined  as  a  witness  in  his  own  cause  may 
be  asked  on  cross-examination  for  the  purpose  of  discredit- 
ing him,  whether,  in  giving  his  evidence  on  a  former  trial 
relating  to  the  same  matter,  he  had  not  made  certain  state- 
ments respecting  it  without  proving  by  the  record  that  a 
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former  trial  took  place.  And  where  he  denied  making  the 
statement,  a  person  who  heard  his  evidence  on  the  former 
trial,  and  took  it  down  in  writing,  so  far  as  he  was  able, 
may  be  called  to  contradict  him,  if  he  can  speak  positively 
as  to  the  statements  denied  by  the  plaintiff,  though  he  did 
not  take  down  the  whole  of  his  evidence.  (See  No.  21.) 
Bryson  v.  Hamilton^  East.  T.  1878. 

I  §— Party  producing  Papers  on  cross-examination. 

Papers  proved  on  cross-examination  are  to  be  treated 
as  the  evidence  of  the  party  producing  them.  Crane  v. 
Clarke,  Hill  T.  1828. 

19— Recalling  Witness. 

Where  on  the  trial  ^f  an  action  against  one  of  the 
sureties  in  a  bond  given  by  a  Deputy  Treasurer,  the 
Treasurer  was  examined  as  a  witness  on  the  part  of  the 
Crown,  and  on  cross-examination,  proved  a  number  of  letters 
written  by  him  to  the  Deputy, — partly  relating  to  official 
business,  and  partly  to  private  transactions  and  land  spec- 
ulations in  which  they  had  been  engaged,  and  had  suffered 
losses, — from  which  it  was  intended  to  be  argued  by  tho 
defendant  that  moneys  received  by  the  Treasurer  fiom  the 
Deputy  and  carried  to  his  private  account,  were  in  fact 
Grown  moneys,  and  should  have  been  so  credited;  and. 
these  letters  were  afterwards  put  in  evidence  by  the  de- 
fendant. Held,  That  the  Treasurer  might  be  recalled  by 
Grown,  after  the  close  of  the  defeudant's  case,  to  explain 
the  transaction,  and  to  prove  that  all  moneys  remitted  by 
the  Deputy  on  account  of  the  revenue,  were  duly  credited. 
liegina  v.  Kerr,  2  Kerr  137. 

sio Where  a  witness  on  cross-examination  proves 

documents  for  the  defendant,  it  must  in  general  be  subject 
to  the  implied  condition  that  the  witness  may  be  recalled 
by  the  opposite  party  after  the  documents  are  in  evidence. 
Ibid. 

31— Second  trial— Testimony— Particularity. 

Where  the  plaintiff  has  been  examined  as  a  witness  on 
a  former  trial  respecting  the  same  subject,  it  is  necessary. 
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in  order  to  prove  his  testimony,  that  the  witness  should 
swear  to  the  words  used  by  him,  and  not  merely  to  the 
eflFect  of  them.    Fraser  v.  Blacky  2  All.  812.     {See  No.  17.) 

33— ExaminaUon  as  to  matters  in  |writiuK--Paitner-' 
ship. 

Where,  on  the  cross-examination  of  plaintiff,  the  de- 
fendant's counsel  examined  him  as  to  the  time  he  entered 
into  a  partnership,  and  his  interest  in  it,  the  plaintiff  was 
held  to  be  entitled  to  go  into  the  contents  of  the  whole 
agreement,  although  it  ^appeared  there  were  written  articles. 
Tozer  v.  Hutchinson  1  Han.  540. 

33— Privilegetl  communication. 

The  rule  of  evidence  that  a  communication  respecting 
a  suit  between  the  agent  of  the  client  and  his  attorney  is 
privileged,  is  not  altered  by  the  Act  19  Vic,  cap.  41,  sec. 
1,  allowing  the  parties  to  be  examined  as  witnesses.  Law- 
ton  V.  Chance^  4  All.  471. 

94— Defendant's  witness— Contradicting  by  plaintiff 
Confirming  plaintiff's  case* 

Evidence  is  admissible  to  contradict  a  statement  of  a 
fact  made  by  a  witness  for  the  defendant,  though  the  effect 
of  such  evidence  may  be  to  confirm  the  plaintiff's  original 
case.  The  time  at  which  evidence  is  admissible  is  in  the 
discretion  of  the  Judge.     Heavy  v.  Odellf  5  All.  524. 

35— Counsel. 

Where  a  counsel  in  a  cause  is  by  consent  allowed  to  go 
upon  the  stand  to  prove  a  particular  fact,  he  becomes  a 
witness  in  the  cause  generally,  and  may  be  cross-examined 
upon  any  fact  in  the  cause.     GilbeH  v.  CampbeUy  2  Han.  65. 

36— licase— Production  necessary. 

In  an  action  of  trespass  for  cutting  down  a  mill-dam, 
the  plaintiff  relied  on,  and  gave  evidence  of  possession  odIv. 
On  cross-examination,  he  admitted  that  he  held  the  pro- 
perty under  a  written  lease  from  G.,  and  stated  that  he 
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was  bound  by  the  lease  to  keep  the  premises  in  repair. 
Held^  That  the  plaintiff  was  bound  to  produce  the  lease,  to 
enable  the  Judge  properly  to  direct  the  jury  as  to  the  effect 
of  it,  and  as  to  the  amount  of  damages  which  the  plaintiff 
as  tenant,  would  be  entitled  to  recover.  Betts  v.  Venning, 
1  Pug.  267. 

II Y— Examination  of  defendant— Becalling* 

If  the  plaintiff  calls  and  examines  the  defendant  as  a 
witness,  he  is  not,  when  afterwards  examined  as  a  witness 
in  his  own  case,  to  be  treated  as  a  recalled  witness ;  but 
his  coimsel  has  a  right  to  examine  him,  and  to  prove  his 
defence  as  fully  as  if  the  defendant  had  not  been  previously 
called  as  a  witness  by  the  plaintiff.  Ibid.  {See  New  trial 
IV.  11.) 

Defendant's   Counsel    cross-examining    on  matter- 
Objection  made  at  opening  of  case. 

See  New  Trial  II.  15. 

98~Rebnttai  of  immaterial  statements— Rejection  of 
evidence  as  to. 

When  evidence  was  offered  to  rebut  immmaterial  state- 
ments, which  could  not  affect  the  case,  the  Court  held  that 
it  was  properly  rejected.     Hamilton  v.  Holder,  2  Pug.  222. 

99— Inquiry— reftasal  to  allour  cross  examination  on 
paper  pnt  in  evidence. 

Wherein  an  enquiry  before  a  Sheriff  under  a  writ  de 
pro]},  prob.  the  defendant's  counsel  was  allowed  to  put  a 
paper  in  evidence  without  the  plaintiff's  counsel  being  pre- 
viously permitted  to  cross  examine  upon  it,  the  inquisition 
was  set  aside.     Hanington  v.  Cormier  2  Pu^.  450. 

80— Opinion  of  Physician. 

Where  a  practising  physician  was  allowed  to  give  his 
opinion  of  the  manner  in  which  prolapsus  uteri  would  be 
caused,  and  the  degree  of  violence  that  would  produce  it, 
and  of  the  symptoms  of  the  disease  and  other  matters  rela- 
tive to  it,  without  having  made  a  personal  examination  of 
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the  patient  in  regard  to  it,  or  having  heard  the  other  wit- 
nesses, it  was  held,  that,  as  his  opinion  did  not  in  any  way 
depend  upon  the  circumstances  detailed  by  the  other  wit- 
nesses, but  entirely  upon  his  knowledge  acquired  as  a  med- 
ical practitioner  by  his  study  and  practise  in  other  casesf 
the  evidence  was  properly  received,  Napier  v.  Ferguson,  2 
P.  d  B.  415. 

See  Witness. 

31— Paper  writing— Plaintiff ^s  possession  ol— Admissi* 
bility  ol  as  against  defendant  or  his  partner— 
uittadrawai  from  consideration  of  Jnry— Neglect 
to  do  so. 

In  an  action  brought  by  plaintiff  against  defendant  for 
breach  of  agreement  not  to  go  into  business  for  a  certain 
time,  by  reason  of  which  breach  plaintiff  claimed  he  had 
been  compelled  to  pay  a  higher  rate  of  wages,  &c.,  it  was 
held  that  a  paper  purporting  to  be  a  scale  of  wages  paid  by 
defendant's  firm,  and  found  in  plaintiff's  work  shop,  and 
which  was  stated  to  be  in  the  handwriting  of  defendant's 
partner,  was  properly  admitted  in  evidence  :  and  that  the 
defendant  not  having  previous  to  its  admission  called  wit- 
nesses to  prove  that  it  was  not  written  by  defendant  or  his 
partner,  and  not  having  afterwards,  when  this  was  proved, 
moved  to  have  the  paper  withdrawn  from  the  consideration 
of  the  jury  could  not  avail  himself  of  its  admission  as  a 
ground  for  a  new  trial.     WJiittaker  v.  Welsh,  2  Pug,  436. 

33— Rebuttal  of  evidence. 

Held,  also  in  same  case  that  where  defendant  in  cross- 
examination  was  asked  if  he  had  not  made  an  admission 
to  T.  of  his  agreement  the  breach  of  which  was  complained 
of,  and  denied  it,  it  was  competent  for  plaintiff  to  rebut  this 
evidence  by  shewing  defendant  had  made  the  admission  for 
the  purpose  of  discrediting  the  defendant,  even  though  it 
also  affected  plaintiff's  case.    Ibid. 

38— Witness  called  by  party— Hostile  testimony. 

If  a  witness  called  to  prove  a  case  unexpectedly  gives 
evidence  in  opposition  to  it,  the  Judge  may  allow  the  party 
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calling  such  witness,  to  treat  him  as  hostile  and  to  cross- 
examine  him ;  though  the  effect  of  doing  so  may  be  to  dis- 
credit his  testimony.     Davidson  v.  Arsineau,  5  All  289. 

84— Evidence  pressed  in. 

Where  evidence  is  pressed  in  against  the  opinion  of  the 
Judge  a  new  trial  may  be  granted,  but  whether  it  will  be 
granted  or  not  must  depend  upon  the  circumstances  of  the 
case.     McDonald  v.  Cummings  et.  al.  2  Pug.  282. 

85— Counsel  in  cause. 

Though  the  practise  of  counsel  in  a  cause  giving  evidence 
is  most  objectionable,  yet  a  Judge  at  Nisi  Prius  has  no 
authority  to  refuse  it  if  offered.  Bank  of  B.N,  A.  v. 
McElroy,  2  Pug.  462. 

See  Witness. 

80— Bebuttiuff  testimony. 

The  mere  fact  that  evidence  in  reply  may  tend  to 
support  the  plaintiff's  original  case,  is  no  objection  to  its 
admission,  provided  it  is  given  to  contradict  the  statement 
made  by  a  witness  on  the  part  of  the  defendant. 

Bebutting  evidence  was  put  in  by  the  plaintiff,  not  only 
to  contradict  the  defendant  as  to  his  having  continuous 
possession  of  the  land  in  question,  on  the  trial  of  an  action 
of  trespass,  but  also  to  show  that  the  land  had  been 
cleared  by  defendant's  father,  the  possession  had  afterwards 
been  abandoned  by  him,  and  had  been  taken  and  kept  by 
the  plaintiff.  Held,  That  the  evidence  was  properly 
received,  although  the  plaintiff  might  have  given  it  in  his 
prima  facie  case.     Briggs  v.  McBridCf  1  P^dk  B.  663. 

87— Evidence  improperly  admitted— Effect  of  re-exa- 
mination  upon. 

When  evidence  is  improperly  admitted  on  cross-exami- 
nation, if  the  other  party  re-examine  upon  it,  he  thereby 
waives  the  objection  to  it.    Smith  v.  Gerow,  2  Pug.  426. 

8§— Rebuttal  of  evidence  adduced  in  cross-examina- 
tion. 

Where  the  defendant  on  cro39-examination  was  asked  if 
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he  had  not  made  an  admission  to  T.  of  his  agreement,  the 
breach  of  which  was  complained  of,  and  denied,  it  is 
competent  for  plaintiff  to  rebut  this  evidence  by  showing 
defendant  had  made  the  admission — ^for  the  purpose  of  dis- 
crediting the  defendant,  even  though  it  also  affected  plain- 
tiff's case.     Wliittaker  v.  Welch,  2  Pug,  486. 

89 Evidence  may  be  given  to  confirm  plaintiff's 

case,  not  to  add  to  it  when  the  tendency  of  the  evidence  is 
to  contradict  a  statement  of  defendant.    Ibid. 

40— Collateral  facts* 

Question  relating  to  collateral  facts  may  be  put  to  a 
witness  for  the  purpose  of  discrediting  his  testimony  and 
shewing  his  interest,  motives  and  prejudices. 

See  Criminal  Law,  III.  7  Reg,  v.  Charson. 

41— Several  crimes* 

Evidence  of  one  crime  may  be  given  to  shew  a  motive 
for  committing  another.     Ibid. 

49— Depositions  at  Inquest— Receivable  as  statements 

Depositions  made  and  signed  by  a  party  at  an  inquest 
may  be  received  in  evidence  to  contradict  him  whether  the 
inquest  was  illegally  taken  or  not,  as  being  statements 
made  on  a  previous  occasion.     Ibid. 

43— Previous  statements— Variance. 

A  witness  may  be  asked  on  cross-examination,  if  he  has 
not  previously  made  a  statement  at  variance  with  his  evi- 
dence on  the  trial ;  but  in  order  to  do  this,  the  witness's 
attention  must  be  called  to  the  particular  statement  by 
which  it  is  proposed  to  contradict  him,  and  he  cannot  be 
asked  generally  to  relate  a  conversation  with  another  per- 
son in  order  to  enable  the  cross-examining  consel  to  dis- 
cover whether  any  of  his  statements  vary  from  his  evidence 
on  the  trial.    Regina  v.  MaiUoiuCf  et  ah   8  Pug.  498. 

Evidence  in  cross-examination  Instead  ot  asrebnttlni^ 
not  ground  lor  new  trial. 

Evidence  put  in  on  cross-examination  by  plaintiff  of 
defendant's  witness  instead  of  rebutting  testimony,  not  a 
ground  for  new  trial.    Oodard  v.  Fred.  Boom  Co.  6  AIL  448. 
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IX. 

Commission — Interrogatories — Deposition, 

1—Deposition  taken  abroad— Presumption  that  oatli 
rightly  taicen. 

Depositions  taken  abroad  under  a  Commission  issued 
pursuant  to  the  Act  Wm.  IV.  cap.  34,  and  returned  with  the 
commission,  are  admissible  in  evidence  without  proof  that 
the  commissioners  had  taken  the  oath  prescribed  by  the 
commission,  or  return  by  them  to  that  efifect.  Such  oath 
is  required  to  be  taken,  but  the  Court  will  presume  that 
this  has  been  done,  nothing  appearing  to  the  contrary. 
Wilmot  V.  Haws,  1  Kerr  351. 

tl— Papers,  annexing  of--€oniniission. 

Papers  enclosed  and  returned  with  a  commission  to  ex- 
amine witnesses,  and  referred  to  by  the  witnesses,  need  not 
be  annexed  to  the  depositions,  if  sufficiently  identified.  It 
will  be  presumed  that  a  commission- produced  in  Court  is 
in  the  same  state  as  it  came  from  the  Commissioners,  and 
that  the  exhibits  enclosed  are  those  referred  to  in  the  de- 
positions.    Latvian  v.  Tarratt,  4  All,  1. 

3 As  a  general  rule,    where    evidence   is  taken 

under  a  commission,  and  documents  are  proved,  such  docu- 
ments should  be  returned  enclosed  with  the  commission. 
There  may  be  exceptions  where  the  document  cannot  by 
law  be  removed  from  its  place  of  custody  ;  in  such  case, 
an  office  copy,  or  an  examined  copy,  should  be  returned 
with  the  commission.     Thompson  v.  Reed.  6  AIL  7. 

4 If  there  is  clear  evidence  to  identify  papers  as 

those  referred  to  in  the  depositions  taken  by  the  Commis- 
sioners, they  may  be  received  in  evidence,  though  not  re- 
turned with  the  depositions.     Ibid. 

,S The  mere  proof  of  the  handwriting  of  one  of  the 

Commissioners  upon  a  paper  purporting  to  have  been  re- 
ferred to  in  the  depositions,  is  not  sufficient  evidence  of 
identity.    Ibid. 
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6— Second  coiniiii»sion  to  examine  same  ^itnests. 

Where  a  commission  to  examine  a  witness  abroad  has 
been  executed  and  retamed,  another  commission  to  exa- 
mine the  same  witness  on  matters  not  gone  into  on  the 
^rst  commission,  can  only  be  granted  lender  very  peculiar 
circumstances,  and  the  necessity  of  it  must  be  clearly 
she^n  by  affidavit.  The  second  commission  shored  be 
i^'mited  in  its  terms.     Light  v.  Ab3l,  East.  T.  1865. 

7— Addressing  to  Conn— Siaffici«ncy« 

The  depositions  of  a  \^itness  taken  de  bene  erync  under  the 
Act  5  Wm.  IV.  cap.  34,  sealed  and  up  andHdorsed  "in  the 
Supreme  Court,"  with  the  tiUe  of  the  cause,  the  date  and 
the  commissioner's  name  are  sufficiently  addressed  to  the 
Court  within  the  meaning  of  the  Act,  to  be  receivable  *n 
e\idence.  Waterlwuse  v.  Marine  Jssurance  Cuujyany,  8 
Kerr  689. 

S— Commis«»ion    addressed   to  several— Execution  by 
pa  rt— Waiver. 

Where  a  commission  for  tbe  examination  of  witnesses 
abroad  was  issued  directing  the  depositions  to  be  taken 
before  forr  Commissioners,  one  of  whom,  though  notified, 
did  not  attend,  and  the  commission  was  executed  by  the 
other  three,  in  the  absence  of  any  protest  at  the  timp,  or 
suggc^ion  that  defendant  had  been  injured  by  its  execu- 
tion by  three  only,  and  where  he  had  an  opportunity  of  ap- 
plying at  term  to  suppress  the  depositions,  the  Cou^t  held 
that  the  objection  was  waived,  and  it  was  too  late  to  object 
to  their  reception  in  evidence  at  the  trial.  Gilbert  v.  Cam* 
bell.  1  Han.  471. 

9~l«^ronir  ent^tSing^- misnomer. 

A  commission  issued  out  of  tbe  Supreme  Court  of  this 
Province  for  tbe  examination  of  a  witness  in  Ireland,  in 
which  the  plaintiffs  were  named  "  Hugh  James  and  Heatley 
W.  his  wife,"  the  depositions  returned  with  the  commis- 
sion were  entitled  •*  In  the  Supreme  Court,  Nova  Scotia,'* 
and  the  plaintiff's  wife  was  called  '*  Heatley  Ann  "  in  the 
title  of  the  cause. — Held^  That  the  depositions  could  not 
be  received  in  evidence.  Doe  dent.  James  v.  Mr.  Lauch- 
tin,  6  AU.  54. 
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lO— Commission  to  two  Comnissioners — Opening  com- 
mission—Return  ol  same — Absence  of  Witnesses. 

Where  a  commisBion  issues  to  two  commissioners  for 
the  examination  of  witnesses,  and  some  eyidence  is  proper- 
ly taken  before  both,  one  commissioner  may  return  the 
commission,  and  is  not  bound  to  wait  an  indefinite  time  to 
permit  other  witnesses  to  be  examined. 

A  Judge  has  no  power,  without  consent  of  parties,  to 
open  the  commission  before  the  jury  are  sworn. 

It  is  not  necessary  before  putting  in  depositions  to  prove 
that  the  witnesses  are  out  of  the  Province,  having  been 
shewn  to  be  out  of  the  Province  when  their  evidence  was 
taken,  it  will  be  presumed  they  continued  so,  unless  con- 
trary shewn. 

Plaintiff  is  not  bound  to  read  defendants  evidence  taken 
under  commlspion,  but  only  tli  j  evidence  which  he  himself 
gave  befon^ lommissioners.  Burpee  v.  Carrill et al Pug.  141. 

II— Seal  ot  rommissioners— presumption  as  to. 

Where  depositions  taken  under  a  commission  are  re- 
turned to  the  court  enclosed  in  an  envelope,  addressed  as 
directed  by  the  Gonsol.  Stat.,  cap.  87,  Fee.  184  and  sealed 
up,  it  will  be  presumed  that  the  seal  is  that  of  the  Commis- 
sioner who  took  the  deposition.  Doe  dem.  Heathcote  v. 
Hughes,  2  P  dB  296. 

13— Absence  ot  Witness— Suilleiency  of  Evidence  ot. 

Where  a  commission  to  examine  witnesses  in  England 
had  been  prepared  and  sent  by  the  plaintiff's  attorney,  who 
had  acted  as  the  attorney  for  and  corresponded  for  several 
years  with  one  of  the  deponants  examined,  addressing  let- 
ters to  him  at  London,  and  receiving  replies,  and  never 
knew  him  or  the  other  deponents  named  in  the  commission 
to  be  in  this  province  and  knew  nothing  of  the  latter  ex- 
cept from  having  seen  their  names  on  documents  in  his 
possession  relating  to  this  suit ,  Held,  Sufficient  evidence 
of  the  several  deponents  being  absent  from  the  province  to 
warrant  their  depositions  being  read  in  evidence.    Ibid, 
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X. 
Admission  from  Pleading. 
1— Admission  by  Pialntlfl^s  Counsel. 

Defendant  may  avail  himself  of  a  fact  which  is  admitted 
by  the  plaintiff  in  his  opening,  and  made  part  of  the  plain- 
tiff's case,  although  as  the  pleadings  stood  the  defendant 
conld  not  have  given  evidence  of  such  fact.  Wallace  v. 
Vernon^  1  Kerr  5. 

3— Different  Pleas. 

Semble,  An  admission  on  one  plea  does  not  qualify  the 
Issue  joined  on  another  distinct  plea,  nor  affect  the  recov- 
ery on  the  latter  issue.    Kinnear  v.  Gallagher ,  1  Kerr  424. 

3— Reference  to  description    of  lot   in    declaration- 
Flea— Plan. 

Description  of  lots  in  plan  of  city  of  St.  John,  plea  not 
guilty  in  so  far  as  relates  to  the  said  close  described  by 
number,  and  as  mentioned  in  declaration  in  specific  count. 
Held,  That  the  reference  in  plea  to  the  said  close  being 
specific  and  plain,  the  plea  incorporated  the  description  as 
far  as  it  related  to  the  lot  in  question,  and  was  an  admis- 
sion of  the  identity  of  the  lot  on  the  face  of  the  plea  ;  that 
further  proof  was  unnecessary,  and  that  reference  to  plan 
was  surplusage.  Merritt  v.  Coxeter,  2  Kerr  385.  See 
Trespass  II.  19,  same  case. 

4— Intestate^s  fi^oods— Alleipation. 

An  allegation  in  the  assignment  of  a  breach,  that  goods 
and  chattels  came  to  the  hands  of  defendant  as  administra- 
tor, necessarily  shows  that  they  were  the  goods  of  the 
intestate.    Sherlock  v.  McOee,  1  AIL]  346. 

5— Execution  of  Lease. 

In  an  action  against  the  assignee  of  a  lease  made  by 
the  plaintiff  to  A.,  the  defendant  pleaded  that  it  was  not 
the  deed  of  A.  Held,  That  the  execution  of  the  lease  by  the 
plaintiff  was  admitted  by  the  pleadings.  New  Brunswick 
and  Nova  Scotia  Land  Co,,  v.  Kirk,  1  All.  443 . 
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•— Repleviii--Re|>lication9  property  in  plnintifl— Plea 
admiUin^  property'  in  custody  ot  ianr* 

See  Pleading  11.  30. 

7— Corporation  sued  as  such— Appearing  and  pieadinffr 
—Estopped  from  disputing^  existence  as  body 
corporate. 

See  Estoppel  I.  4. 

g—Demnrrer— Plea— Leave  to  amend. 

Where  a  cause  has  been  set  down  for  argument  on 
demurrer  to  a  plea,  and  the  defendant  obtains  leave  to 
amend  on  payment  of  costs,  he  thereby  admits  the  plea  is 
bad.     See  Howe  v.  Carson  3  Kerr  11  1, 

9— Pa/ment  of  money  into  Court. 

Payment  of  money  into  Court  generally,  in  a  declara- 
tion containing  a  count  on  a  promissory  note,  and  the 
common  counts  does  not  prevent  the  defendant  from  dis- 
puting the  consideration  of  the  note.  McCann  v.  Riley ^  3 
AU.  154. 

lO Payment  of  money  into  Court  in  an  action  of 

indebetatm  assumpsit,  only  admits  a  cause  of  action  to  the 
amount  paid,  but  has  no  other  effect.  Anderson  v.  Allison , 
3  AU.  173. 

1 1 In  indebitatus  assumpsit  on  the  summary  side  of 

the  Court,  for  goods  sold  and  delivered,  and  for  the  hire  of 
a  warp  and  buoy  rope,  the  particulars  to  the  writ  were  dBlO 
for  a  warp  sold,  and  £2  for  the  hire  of  an  anchor  and  rope  ; 
the  defendant  paid  £3  into  Court  generally,  and  the  only 
contract  proved  on  the  trial  was  one  for  the  hire  of  a  warp. 
On  verdict  for  the  plaintiff  for  £7,  and  rule  nisi  to  set  it 
aside — Held,  That  the  payment  of  money  into  Court  only 
amounted  to  an  admission  that  the  defendant  was  liable  in 
respect  to  some  contract  to  the  amount  of  the  money  so 
paid  in ;  and  that  it  was  incumbent  on  the  plaintiff  to  shew 
not  only  that  a  larger  sum  was  due,  but  that  a  contract 
existed  in  respect  of  which  the  defendant  was  liable  be- 
yond the  amount  so  paid  into  Court,  and  that  the  case  was 
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not  altered  by  the  Act  of  Assembly  4  Wm.  IV,  cap.  41,  sec. 
2,  relating  to  particolars  in  summary  actions,  and  a  new 
trial  was  accordingly  granted.  Taylor  v.  Barker,  3  Kcit^ 
614. 

j^ The   declaration  stated  that  the  defendant  was 

indebted  to  the  plaintiff  in  £1,000  for  the  salvage  of ''  a  cer- 
tain ship,"  by  the  plaintiff's  vessel  before  then  saved,  and 
delivered  to  the  defendant  ;  and  in  the  further  sum  of 
dBl,000  for  work  and  labor  of  the  plaintiff,  done  and  per- 
formed with  his  steamer  in  and  about  the  defendant'^ 
business,  and  at  his  request  ;  there  was  also  a  common 
count  for  work  and  labor.  The  defendant  paid  £15  into 
Court  on  the  declaration  generally.  Held,  That  this  did 
not  admit  any  contract  for  salvage  beyond  the  amount 
paid,  as  the  contract  set  out  in  the  declaration  was  not 
specifically  for  salvage  of  any  particular  ship,  but  applied 
to  more  than  one  transacjtion.  Where  a  specific  contract  is 
declared  on,  payment  of  money  into  Court  admits  that 
contract  ;  but  where  a  contract  is  set  out  which  may  apply 
to  more  than  one  transaction,  payment  only  admits  a  con- 
tract to  the  extent  of  the  amount  paid.  Walker  v.  Pejidle- 
ton,  5  AU.  408. 

Otter  to  confess  Judipment* 

See  Judgment  II.  4. 

13— Special  Contract— Judgrment  by  default. 

Where  a  special  contract  is  set  out  in  the  declaration, 
and  the  plaintiffs  obtain  judgment  by  default,  or  on  de- 
murrer, the  contract  is  admitted  as  stated  in  the  declaration, 
and  evidence  which  would  have  been  admissible  under  the 
general  issue  will  not  be  received  on  an  enquiry  to  assess 
thedamages.  McDonald  etal.  v.  Gumming  et  al,  2  Pug,  282. 

XL 

MiSCELLAKBOUS. 

1— Authority   ol  Officer— Proof— Affidavit   on   Siierifl^s 
Deed  l»y  Deputy. 

Where  the  affidavit  indorsed  on  a  Sheriff's  deed  of  land 
sold  under  execution,  as  to  the  regularity  of  the  proceed- 
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iBgs,  pursuant  to  the  Act  4  Wm.  lY,  cap.  22,  appears  to 
have  been  made  by  the  Deputy  Sheriflf — Held  that  the 
authority  of  such  Deputy  may  be  proved  by  evidence  of  his 
acting  in  that  capacity,  although  his  appointment  was 
under  a  written  deputation,  which  is  not  produced.  Doe 
dem  Barlow  v.  Hatfield,  1  Ken-  417. 

d—Surveyoi^Oeneral— Notice  siipied  in  official  charac- 
ter—Authority. 

See  Crown  Grant  I,  18. 
3 Assignment  of  Mortgage  by  an  Executor  is  not 


admissible  in  evidence  without  proof  of  Probate.    See  Doe 
V.  Hansov,  3  AU.  427. 

4— Consideration— Evidence  to  explain. 

tSee  Consideration  8. 

5— Objectioii  alter  admission  of  evidence. 

A  deed  was  put  in  evidence  without  objection  as  a 
registered  deed,  but  was  afterwards  discovered  not  to  have 
been  duly  acknowledged^  whereupon  the  defendant's  coun- 
sel objected  in  his  address  to  the  jury,  that  it  did  not  give 
livery  of  seisin.  Semble,  That  the  objection  was  not  too 
late;  but  that  in  such  case  the  Judge  might  allow  the 
opposite  party  to  give  evidence  of  livery  of  seisin.  Scribner 
V.  McLaughlin,  1  All.  879. 

6 — Tender  of  evidence. 

The  expression  of  wrong  opinion  of  Judge  on  effect  of 
evidence  offered,  upon  which  counsel  withdraws  it,  is  not  a 
a  ground  for  new  trial,  the  evidence  should  be  distinctly 
tendered.     Ruel  v.  McElroy,  8  AIL  212. 

^ ^Evidence  offered  to  show  a  statement  made  by  a 

deceased  witness  in  giving  evidence  on  a  former  trial  in 
the  hearing  of  plaintiff  in  the  present  suit,  rejected. 

Qiuere,  Whether  other  evidence  than  appears  on  Judge's 
notes  could  be  given ;  if  it  could,  it  should  be  distinctly 
tendered  on  that  ground.    Prescott  v  Walton,  2  Han.  280. 
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8 Evidence  rejected  at  a  certain  stage  of  cause, 

hut  not  absolutely,  and  not  again  tendered,  is  no  ground 
for  new  trial.     Tiifts  v.  Hatheway,  4  AU.  62. 

9 When  evidence  is  tendered,  the  Judge  has  a  right 

to  ask  the  parti'^ular  purpose  for  which  it  is  offered,  and  if 
the  counsel  refuses  to  state  it,  he  may  reject  it.  Key  v. 
Thomson^  1  Han,  297. 

lO— Judg^e   admittifig  evidence   at  any  time   durinir 
trial. 

See  Supra  VIII.  il. 

11— Improper  admission  of  evidence— IVittadrawai. 

Though  improper  evidence  of  damage  has  been  given, 
if  it  has  been  expressly  withdrawn  by  the  Judge  from  the 
consideration  of  the  jury,  and  by  subsequent  evidence  in 
the  cause,  it  becomes  immaterial;  the  Court  will  not  dis- 
turb the  verdict  on  the  ground  of  its  improper  admission. 
Spun-  V.  Albert  Mining  Co.,  East  T,  1871. 


9— Surveyor— Reference  to  plan— Loss  of  Held  notes. 

A  surveyor  who  had  made  a  survey  of  land  by  direction 
of  the  Government,  may  refer  to  a  plan  of  it  made  by  him- 
self shortly  after  the  survey  filed  in  the  Crown  Land  office, 
and  upon  which  survey  a  grant  of  the  land  issued,  for  the 
purpose  of  enabling  him  to  state  the  courses  and  distances 
which  he  run,  his  field  notes  of  the  survey  having  been 
lost.     Niles  V.  Burke,  1  Puq,  237. 

13~-Debits  and  credits— Accounts  containing. 

One  side  only  of  an  account  containing  debits  and 
credits  cannot  be  given  in  evidence ;  but  it  is  competent 
for  the  party  to  whom  the  account  has  been  rendered,  to 
put  it  in  evidence  and  disprove  the  debits.  Painter  v. 
Gilbert,  1  All  505. 

14  —  Promissory    Note  —  Evidence     under    Common 
Counts. 

See  Bills  and  Notes,  VI.  12. 

Assumpsit  III.  a. 
89 
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15— Feiirned  Issue— Evidence  under. 

See  Practice  XII. 
16— Handwriting— Proof  of— Comparison. 

The  defendant's  signature  to  a  disputed  note  was 
proved  on  a  former  trial  by  comparing  it  with  the  signa- 
ture to  a  bond  which  he  had  signed.  The  witness  who 
proved  this,  had  since  died,  and  on  the  second  trial  his 
testimony  was  read  from  the  Judge's  notes,  and  evidence 
given  of  the  defendant's  signature  to  the  note  in  dispute, 
by  comparing  it  with  the  signature  to  a  bond  shewn  to  the 
witness.  Held,  That  without  proof  to  identify  this  as  the 
bond  proved  at  the  first  trial,  or  that  the  defendant's 
signature  was  genuine,  the  evidence  was  improperly  ad- 
mitted.    Palmer  v.   Wilbur,  3  AIL  443. 

17 A  witness  who  once  had  in  his  possession,  a 

promissory  note  acknowledged  by  the  defendant  to  have 
been  signed  by  him,  is  competent  to  prove  the  defendant's 
handwriting,  though  his  only  means  of  the  knowledge  of 
it  is  the  signature  to  the  note  formerly  in  his  possession* 
Petterson  v.   Gillie,  East.  T.  1831. 

1§— Onus   probandi  —  Timber   cut    without   license— 
Crou^n  land. 

Where  timber  is  seized  by  the  Crown  as  being  liable  to 
forfeiture  under  the  Acts  of  Parliament  8  Geo.  I,  cap.  12, 
and  2  Geo.  II.  cap.  35,  for  being  cut  without  license,  and  is 
claimed  on  the  ground  that  it  was  not  cut  on  the  property 
of  the  Grown ;  the  onvs  of  proving  that  it  was  cut  on 
private  property,  is  on  the  claimant.  Regina  v.  Beveridge, 
1  Kerr  58. 

19— Selling  Uquor. 

In  a  prosecution  for  a  penalty  for  selling  liquor  without 
license,  proof  that  the  sale  was  made  by  a  person  in  the 
dafendant's  shop  in  his  absence  and  without  shewing  any 
general  or  special  employment  of  such  person  by  the 
defendant  in  the  sale  of  liquors,  is  sufficient  prima  facie 
evidence  against  him.  The  prosecutor  need  not  prove 
that  the  defendant  had  no  license.  Ex  parte  Parks,  S 
All.  237. 
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•lO^Onus  probandl. 

The  orrns  of  proving  that  liquor  was  not  intended  for 
sale,  in  order  to  save  it  from  forfeiture  under  section  15  of 
18  Vic.  cap.  36,  is  thrown  on  the  owner.  Reg  v.  SaUer,  S 
AU.  321. 

In  action  of  replevin. 

See  Eeplevin. 

Pleading  II.  27,  30. 

91— Attesting  witness— Diligence  in  discovering. 

Whether  due  diligence  has  been  used  in  discovering 
attesting  witness  must  depend  on  the  circumstances  of 
each  case.     See  Crane  v.  Ayre,  2  All.  677. 

dti— Relevancy— Bill  of  Sale— Snbseanent  burning  of 
house. 

Where  the  question  in  issue  was  whether  the  plaintiff 
had  fraudulenth'  set  fire  to  a  house  in  which  he  livedo 
evidence  that  he  had  given  a  bill  of  sale  of  his  furniture^ 
and  subsequently  insured  it  and  claimed  the  insurance 
after  the  fire,  is  relevant,  being  an  act  of  the  plaintiff 
tending  to  shew  a  motive  for  the  destruction  of  the  house. 
Whelon  v.  Wetvm-e,  Z  AU.  482. 

The  bill  of  sale  was  altered  in  a  material  part  after 
execution.  Heldy  That  it  was  not  thereby  void  from  the 
beginning,  bnt  was  admissible  to  prove  that  the  plaintiff 
bad  sold  the  furniture.     lUd. 

tKtB  a— Damage  of  land— Irrelevant  questions. 

In  an  action  for  overflowing  plaintiff's  land  by  means 
of  a  mill-dam,  ajid  thereby  destroying  his  growing  trees, 
the  plaintiff  cannot  be  asked  for  what  purpose  he  pur- 
chased the  land,  or  how  much  he  paid  for  it,  such  evidence 
being  irrelevant  to  the  question  of  damages.  Lowell  v. 
McAdam^  1  Pug.  887. 

3  8- -Admissibility  of  evidence  under  plea— Lateness 
of  objection— Waiver. 

In    trespass    for    impounding    cattle,    the    defendant 
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pleaded  **  not  guilty,"  and  at  the  trial  his  counsel  opened 
a  defence,  justifying  impounding  the  cattle  damage  feasant 
.and  examined  several  witnesses  to  prove  it,  and  the  plain- 
tiff's counsel  then  objected  that  the  evidence  was  not 
admissible  under  the  plea;  but  farther  evidence  was 
received,  and  the  defendant  obtained  a  verdict.  The 
Court  refused  a  new  trial  on  the  ground  of  the  improper 
admission  of  the  evidence,  the  damage,  if  any,  being  very 

Bmall. 

Quare,  Whether  the  plaintiff  had  not  waived  the  objec- 
tion, by  not  taking  it  before  che  defendant  gave  any 
evidence  of  justification.    Campbell  v.  Wheeler,  1  Han.  269. 

34  -Defective  tlUe  deeds 

May  be  used  to  shew  extent  of  claim  of  possession. 
See  Trespass  II.  28. 

35— Usage— Rebutting  proof  of. 

See  Contract  2. 
36— Nuisance— Erection  of  steam  mill. 

Evidence  of  adjoining  residents  as  to  the  injurious 
effects  of  steam  mill  upon  them,  admissible.     See  Barlow 
V.  Kinnear,  2  Keir  94. 
27— mining— Iidurlous  eflects  on  adjoining  soil. 

Evidence  of  the  injurious  effects  of  mining  coal  on 
other  lands  in  the  neighbourhood  of  the  plaintiff's,  is 
properly  received.     See  McMahon  v.  Berton,  2  AIL  321. 

•2§_liiritness  not  remembering  statements. 

When  a  witness  called  by  the  plaintiff  to  prove  a  pay- 
ment, says  that  he  does  not  remember  any  statement  made 
by  the  defendant  at  the  time,  explaining  the  payment, 
it  is  competent  for  the  defendant  to  call  evidence  for  that 
purpose.     Flaglor  v.  Richards  1  AIL  514. 

«iO— Agreement  not  affecting  prima  facie  case— Non- 
production— Contract  partly  written,  partly  oral. 

Contract  partly  written  and  partly  parol,  the  plaintiff 
making  out  a  prima  facie  case  of  possession  of  lumber,  it 
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is  unnecessary  to  produce  an  agreement  in  writing  relating 
to  matter  of  suit,  but  not  affecting  the  pn7;i«  facie  case. 
When  a  contract  is  to  be  made  out  partly  by  written  docu- 
ments and  partly  by  parol  evidence,  the  whole  becomes  a 
question  for  the  jury.  Macpherson  v.  Fredericton  Boom 
Coinvaiiy,  1  Han,  337. 

3<^— Conflicting  statements— Application  to  compell 
Staeriir  to  pay  over  money— Non-production  of 
receipt. 

An  application  was  made  on  behalf  of  B.  to  compel  the 
Sheriff  to  pay  over  a  sum  of  money  deposited  by  him  in 
lieu  of  bail  in  certain  suits  in  which  S.  was  arrested,  but  in 
which  he  had  since  been  rendered.  B.'s  affidavit  set  forth 
that  the  Sheriff  agreed,  when  the  money  was  deposited, 
to  return  it  if  S.  was  rendered.  This  statement  Sheriff 
denied,  alleging  that  he  gave  a  receipt  to  B.,  and  that  the 
creditors  of  S.,  who  were  proceeding  against  him,  under 
Absconding  Debtors'  Act,  claimed  the  money  as  the  proj)* 
erty  of  S.  Held,  That  the  receipt  not  being  produced,  and 
the  evidence  being  conflicting,  the  Court  would  not  grant 
the  application.     Oulton  v.  Scovil,  1  Han.  498. 

31  -WindiniT  up  act— Judge^s  order. 

A  Judge's  order  settling  list  of  contributories,  only 
prima  facie  evidence  of  liability.  See  McKenzie,  Curator, 
etc.  V.  Seaman  1  Han.  621. 

39~Debit  on  Books. 

See  Credit. 

33— Credit— Contractinii:   as  Agent— Judgment  by  de- 
fault—Inquiry. 

After  judgment  by  default  in  an  action  on  the  common 
counts  for  work  and  labour,  etc.,  the  defendant,  on  the 
execution  of  a  writ  of  inquiry,  may  shew  that  he  contracted 
merely  as  the  agent  of  a  third  person  to  whom  the  credit 
was  given.     See  Falh  v.  Sargent,  8  Keir  248. 
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34-— Serving  paper— JflakiniT  evidence. 

A  party  cannot  make  evidence  for  himself  by  serving 
an  account  on  the  opposite  party.     See  Gilbert  v.  Palmer, 

1  Han.  667. 

Nor  by  writing  letters.     See  do,,  1  Han.  471. 

34a— Registered     deed— Delivery     to,    or     assent    of 
grantee  must  be  siieivn. 

To  an  action  for  the  breach  of  a  written  contract, 
whereby  B.,  in  consideration  of  £500  paid  by  him  to  A., 
agreed  to  convey  to  A.  a  mill  and  mill  privilege  at  P.  as 
floon  as  he  obtained  a  grant  thereof.  B.  pleaded — 1st. 
Non  assumpsit:  2ndly.  That  he  executed  and  delivered  a 
conveyance  to  A. ;  and  3rdly.  That  a  conveyance  was  ten- 
dered and  refused.  At  the  trial  a  registered  deed  was 
offered  in  evidence  under  the  pleas  without  proof  by  the 
subscribing  witness  of  the  execution  in  the  ordinary  way. 
Held,  That  euch  evidence  was  properly  rejected,  it  not 
being  competent  for  the  grantor  to  make  a  deed  evidence 
by  mere  force  of  the  registry  and  acknowledgment,  with- 
out delivery  to,  or  assent  of  the  grantee.    Smith  v.  Millidge, 

2  Kerr  408. 

35— Shewing  firaud  in  obtaining  Jndgment. 

Evidence  of  fraud  in  obtainiug  a  judgment  by  the 
plaintiff  against  A.  is  admissible  at  Nisi  Pritis,  where  the 
plaintiff  claimed  title  under  a  sale  on  execution  issued  on 
such  judgment,  and  was  party  to  the  fraud ;  the  defendant 
being  also  a  judgment  creditor  of  A.,  and  having  purchased 
under  an  execution  issued  after  the  plaintiff's  execution. 
McKay  v.  Crocker,  5  AIL  20. 

36 Plaintiff   and  defendant    had    both    obtained 

judgments  against  A.,  and  issued  executions  thereon,  but 
the  plaintiff's  execution  was  first  in  the  Sheriff's  hands ; 
the  Sheriff  sold  under  both,  and  the  plaintiff  purchased 
under  defendant's  protest,  at  the  sale  on  his  execution,  and 
the  defendant  purchased  the  same  property  under  the  sale 
on  his  execution.     Held,  That  the  defendant  had  a  right  in 
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an  action  of  trover  brought  against  him  by  the  plaintiff  (the 
property  being  in  the  defendant's  possession)  to  shew  fraud 
in  the  plaintiff  in  obtaining  his  judgment  against  A.     Ibid. 

SY— Disclosure  ol  Writing'— Formation  of  Association. 

Defendants  were  the  committee  of  an  Association  who 
employed  M.  to  publish  a  newspaper  under  a  written  agree- 
ment which  prohibited  him  from  pledging  the  credit  or 
creating  any  liability  against  them.  Plaintiff  acted  as 
reporter  for  the  paper,  but  proved  an  agreement  with  the 
members  of  the  Association,  having  been  referred  by  them 
to  M.  for  the  financial  arrangements.  In  an  action  against 
the  Committee  for  work  as  Reporter,  one  of  the  defendants 
on  cross-examination  stated,  that  there  was  a  writing 
under  which  the  Association  was  formed  previous  to  the 
agreement  with  M.  Held,  That  the  writing  was  properly 
admitted  in  evidence  on  the  part  of  the  defendants,  1st. 
Because  the  plaintiff  had  shewn  by  the  agreement  he  put 
in,  that  the  defendants  represented  an  Association  ;  and 
2nd.  Because  he  had  shewn  by  the  cross-examination  that 
there  was  a  writing  previous  to  the  agreement  out  of  which 
it  grew,  and  it  was  therefore  competent  for  the  defendants 
io  shew  the  origin  of  the  Association.  Beardsley  v.  Scovil, 
6  All.  86. 

38  —Statement  of  belief— Pre vious    Statements— Ellect. 

On  the  trial  of  an  indictment  for  burning  a  barn,  a 
witness  for  the  prosecution  stated  that  he  had  examined 
foot  tracks  in  the  snow  leading  from  the  barn  to  the  prison- 
er's house,  that  they  were  doable  tracks,  and  appeared  as 
if  the  person  had  gone  and  returned  on  the  same  track.  On 
cross-examination,  he  stated  that  it  appeared  to  be  a  double 
track  going  and  coming,  but  he  could  not  state  positively 
as  the  snow  was  mealv  in  the  bottom,  and  he  could  not  see 
distinctly ;  and  on  re-examination  he  said  he  believed  the 
tracks  each  way  were  the  same  tracks.  Held,  That  the 
statement  of  the  witness'  belief  did  not  make  his  evidence 
on  this  point  inadmissible,  but  that  the  effect  of  it  was 
properly  left  to  the  jury. — Regina  v.  Foley,  East  T.  1873. 


640  EVIDENCE. 


39— Damagn  — Oeneral  assertion  Insufllcieiit. 

A  plaiutifF  giving  evidence  on  his  own  behalf  cannot  be 
allowed  to  state  that  he  has  sustained  a  certain  amount  of 
damage  by  the  act  of  the  defendant  :  he  should  state  the 
facts  on  which  he  relies  to  prove  his  damages,  from  which 
the  jury  are  to  determine  the  amount.  Doviville  v.  Keevan, 
East,  T,  1871,  and  Ryan  v.  JameSf  1  Pug.  122. 

40— I^etter— By  u'tiom  writen— SulHeiency  of  evidence 
as  Co. 

Where  plaintiff  sent  defendant  a  letter  received  by  him 
from  D.  C.  &  Co.,  to  shew  that  certain  property  claimed  by 
him  from  defendant  belonged  to  him,  and  at  the  same  time 
wrote  defendant,  making  claim  to  the  property  ;  and  de- 
fendant answered  plaintiff's  letter,  returnmg  the  letter  from 
1).  C.  &  Co.  and  stating  at  the  bottom  **  We  enclose 
D.  C.  &  Co/s  letter  to  you.*' — Held,  per  Allen,  C.  J.  and 
Fisher  J.,  Welden  J.  dissenting,  That  this  was  a  sufficient 
admission  by  defendant  that  the  letter  was  written  by 
D.  C.  &  Co.,  to  authorize  its  admission  in  evidence.  Dam- 
ville  v.  Ferguson,  1  P,  i^  B.  40. 

41— Conversation— Coiuinunication  as  to  contents  of 
teies^ram. 

At  defendant's  request  plaintiff  telegraphed  to  D.  C.  &  Co. 
that  defendant  refused  to  deliver  to  him  a  quantity  of  iron 
claimed  by  plaintiff,  to  which  an  answer  came  to  defendant 
and  plaintiff  swore  on  the  trial  that  either  defendant  or  A. 
his  clerk  told  him  what  the  answer  was;  that  dt  fend  ant 
also  told  him  that  he  was  not  bound  to  deliver  the  irou  on 
a  telegram,  and  would  not  do  so.  A.  denied  ha\ing  told 
plaintiff  the  contents  of  the  telegram.  Held,  per  Allen  C.  J. 
and  Fisher  J.,  Welden  J.  dissenting.  That  the  conversation 
with  defendant  was  enough  to  identify  him  with  tbe  com- 
munication of  the  answer  to  plaintiff,  and  that  plaintiff's 
evidence  of  the  contents  of  the  telegram  was  properly 
received.     Ibid, 


4t{— l¥itness^s  testimony  on  previous  trial— ^ 

bility  of  wlien  too  ill  to  be  examined— Identity 

In  a  replevin  suit  brought  by  the  present  plaintifi 
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ftgainst  K.  for  the  alleged  wrongful  detention  of  a  quantity 
of  iron,  F.  was  sworn  and  gave  evidence.     In  that  action 

E.  was  claiming  under  F.  as  his  servant,  and  F.  was  in 
fact  the  real  defendant.     Subsequently  the  plaintiff  sued 

F.  for  damages  for  the  same  wrongful  detention  of  the 
iron  in  question,  and  F.  being  too  ill  to  be  examined,  his 
testimony  in  the  former  action  against  K.  was  offered  in 
evidence  and  rejected.     Sembky  improperly  so.     Ibid. 

43— Contract— Evidence  tending  to  aHect— IVot  admis- 
i»ible« 

Where  molasses  were  sold  according  to  a  certain  guage, 
(ind  no  liability  on  party,  defendant  was  shewn  to  make 
good  any  deficiency,  evidence  to  shew  that  the  molasses 
fell  short  on  re-sale  was  properly  rejected.  McLean  v. 
Robinson,  2  P.  d-  B.  83. 

44— Iri'eii^vant  testimony. 

Where  evidence  when  offered  is  irrelevant  and  can  only 
become  material  by  the  giving  of  subsequent  testimony,  it 
is  discretionary  with  the  Judge  whether  to  receive  it  or 
not.     Davidson  v.  King,  3  P^ig.  896. 

45— Oencral  statement  of  value  of  goods  by  plaintiff— 
No  ivitliliolding'  of  evidence  of  value  by  defen- 
dant* 

A  statement  of  the  plaintiff  on  the  trial  that  she 
should  judge  that  a  case  of  goods  contained  from  $400  to 
$600  worth  of  goods  from  the  knowledge  of  buying  and 
selling  like  goods  was  held  to  be  improperly  admitted  in 
evidence  the  defendants  not  keeping  back  any  evidence  in 
their  power  to  produce.     Smith  v.  Lunt,  2  Pug,  64. 

46— Loss  of  goods— Proof  of  urtaat  contained  in  ease 
of  goods— Damages. 

In  an  action  against  a  common  carrier  for  the  loss  of 
a  case  of  goods,  a  jury  is  not  justified  in  giving  a  verdict 
for  greater  damages  than  the  value  of  goods  actually 
proved  to  have  been  contained  in  the  case,  and  the  maxim, 
ommia  presumunter  contra  spoliatorem  will  not  apply  unless 
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it  is  shewn  that  the  goods  were  in  the  defendant's  posses- 
sion, and  that  they  had  an  opportunity  but  omitted  to 
shew  their  value.    Ibid. 

4Y—Deed— Witness. 

A  conveyance  of  land  does  not  require  a  witness.  Doe 
dem.  Sherlock  v.  Powers,  6  AU.  232. 

4 §— Incorporation  of  Company. 

In  an  action  brought  by  plaintiffs  in  their  corporate 
name  against  defendants  as  endorsers  of  a  promissory 
note,  the  defendants  pleaded  no  endorsement  and  want  of 
presentment.  Heldy  That  under  these  issues  the  plaintiffs 
were  not  bound  on  the  trial  to  prove  their  incorporation. 
Bank  of  Nova  Scotia  v.  Morrow,  2  Pug.  460. 

49— Action  ag^ainst  charterers   of  vessel— Damages- 
Reduction. 

In  an  action  against  charterers  of  a  vessel  for  non- 
delivery of  goods  shipped  under  a  bill  of  lading,  if  defend- 
ant claims  that  the  damages  should  be  reduced  by  a  claim 
for  general  average,  the  burthen  is  on  him  to  establish  the 
liability  aud  shew  the  amount.  Barpee  v.  Carville,  8 
Piig.  141. 

50— Comparison   of  Ciiarts— Improper   admission  of 
Evidence. 

Where  a  sailing  chart  was  put  in  evidence,  and  witness 
fksked  on  cross-examination  in  what  respect  it  differed  from 
another  on  board  the  defendant's  vessel.  Held,  that  this 
evidence  was  improperly  admitted.  Jackson  v.  McLellan, 
2  Pug.  83. 

51 ^Where  improper  evidence  is  put  in  by  Counsel 

<5ontrary  to  the  opinion  of  the  Judge  presiding,  the  court 
will  not  undertake  to  say  it  had  no  influence  with  the  jury, 
and  will  grant  a  new  trial.     Ibid. 

-59— Lunatic. 

Evidence  should  be  given  before  two  Justices   acting 
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together,  and  it  in  not  sufficient  that  an  affidavit  be  made 
before  one  and  shewn  to  the  other  under  1  Kev.  Stat* 
cap.  89.  (Consolidated  Stat.  cap.  22.)  McGidrk  v.  Richard^ 
2  Pug.  240. 

53— Ctaairmaii  of  Corporation-  Proof  of  being  such* 

Evidence  that  a  person  communicated  with  a  corpora- 
tion as  chairman  of  the  trustees  of  the  corporation,  without 
shewing  in  what  way  or  how  often  he  so  communicated,  is 
not  sufficient  proof  of  his  being  such  chairman.  RcginaY. 
SidUvan,  3  Pvff.  464. 

51— Cosnpiaj.i:  before  Jastice— Statements. 

Complainant's  statements  before  Justice  of  Peace. 
Evidence  may  be  given  of  what  was  said  when  the  com- 
plaint was  made.      Gidney  and  wife  v.  Dibblee,  2  Paj.  388. 

Receipt  by  Justice  of  Peace — insnfllciency  of  evidence 
of  settlement  to  render  him  liable  for  sum  paid* 

See  Justice  of  Peace  III.  5. 

Pnblic  Re€!ord9— Clerk  of  peace  not  bound  to  produce 
the  records  of  Sessions  upon  a  subpcena  duces 
tecum. 

See  Justice  of  Peace,  III.  8.     IVettywre  v.  Harding, 

Account  Stated — Evidence. 

See  Assumpsit  III.  A. 

Will— Certified  copy  cannot  be  g^lven  in  evidence  in 
questions  affecting  real  property. 

See  Will.     Knapp  v.  King. 

Evidence  pressed  in  on  trial  against  opinion  of  Judgo. 

See  New  Trial,  III.  67. 

Execution  of  will— Attestation— Iflarksmen. 

See  Will.     Re  Hanlan. 

Presumption  against  will  bearing  self-evident  marks 
of  being  unfinlstaed. 

See  Will.     Re  Gilbert. 
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Corporate  name— Proof  of   incorporation  wiien    not 
required. 

See  Pleading,  IV.  12. 

Wan*auiy  of  fitue$«s  of  premises  for  purposes  intended. 

See  Warranty. 

Letters  referred  to  In  defendant's  answer  in  Equity— 
Use  of  same. 

See  Insolvent  'Act.     McLeod  v.  McLcocL 

liatent  Aiubignity — Intention. 

See  Ilelease. 

Replevin— Plea  non  eepit- E  vidence  under. 

Sec  Pleading  II.  28. 
Proving^  property. 

See  Pleading  II.  29. 

Trespass— Place  not  proved— Sufficiency  of  i^vidence 
to  entitle  plaintiffto  recover  on  asportavit  count 

See  Trespass  I.  25. 

Place  properly  described— Reference  to  orii^nal  ifrant 
—Correspondence  in  proof— Evidence  of  plan  in 
Clerk^s  office  not  essential. 

See  Merritt  y.  Coxeter,  2  Kerr  S85.     ( 6V^  same  case, 
Supra  X.  3. ) 

mesne  profits— Action  for— Husband  and  i«'ifc— Judg- 
ment against  wife— Action  against  husband  and 
ivile  tor  Joint  trespass  not  supported  by  proof  of 
Judgment  against  ivife  before  marriage  —  Iflar- 
riage  not  being  averred. 

See  Ejectment  VI. 
Confe*»«»ions  of  third  persons — Proof  of  felony. 

See  Criminal  Law. 


OestBB— Sherift^s  deed  received  in  evidence  as 
forming  part  of  res  gestie  in  action  of  ejectment, 
ivithoiit  proof  of  Judgment  or  execution  to  irar* 
rant  it. 

See  Doe  v.  Baxter,  4  All,  131. 
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XII. 
Questions  of  Fact  proper  for  decision  of  Jury. 
Disseisin. 

Disseisin  is  a  question  of  fact  for  the  jury  to  decide ; 
and  if  on  a  trial  in  ejectment  a  verdict  is  taken  for  the 
plaintiff  by  consent,  subject  to  a  motion  for  non-suit,  on 
the  ground  that  the  party  through  whom  the  plaintiff 
derives  title  was  disseised  at  the  time  he  conveyed  to  the 
plaintiff ;  the  Court  will  not  decide  the  question,  but  send 
the  case  down  to  a  jury.    Doe  denu  Dowling  v.  Pearson^  135. 

Accord  and  satisfaction— l¥iietiier  bill  taiccn  as  sucii. 

Whether  or  not  a  bill  or  note  is  taken  in  discharge,  and 
satisfaction  of  a  pre-existing  debt  is  a  question  for  the 
jury,  and  where  the  jury|was  unable  to  say  whether  or  not 
a  draft  or  note  was  so  taken  in  discharge  and  satisfaction, 
and  a  verdict  was  thereupon  entered  for  the  plaintiff,  the 
Court  sent  the  case  down  for  a  new  trial.  Dunn  et  al,  v. 
Fredencton  Boom  Co.,  IP.  d;  B.  575. 

liaclies. 

Qiuei'Cy  Whether,  where  the  creditor  having  received 
his  debtor's  draft  on  a  third  person  in  whose  hands  the 
debtor  had  funds,  neglected  to  present  the  draft  for 
acceptance  and  give  to  the  defendant  notice  of  non- 
acceptance,  the  jury  should  not  have  been  directed  that 
the  creditor  was  guilty  of  such  laches  as  to  make  the  debt 
Ill's  own,  and  preclude  him  from  recovering  against  thd 
defendant.     Ibid. 

Easement— Acquisition— Relinquisiini€*nt,    or     Aban- 
donment* 

See  Easement  6. 

Fraud. 

See  New  Trial  III.  29. 
Fraud. 

Fraudulent  Removal. 

See  Distress. 

i^  oreign  Law  See. 
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Inference  from  Facts. 

See  Malicious  Prosecution. 

Nuisance— Efl^Bct  of  erection  of  Dam. 

See  Action  on  the  case  III.  1. 

Partnersiiip. 

See  Contract  15. 

Possession  (Adverse.) 

See  Limitation  of  Actions. 

Trust  Beed. 

See  Deed. 
Insurance  See. 

Parties— Same  Name— Intention 

See  Identity. 
Surrender  See. 

Entering  on  land— Intention  of  part)". 

See  Limitations  (Stat,  of)  12. 

Credit  to  wiiom  given. 

See  New  Trial  II.  45.     Raymond  v.  Cumming. 
Sufficiency  of  evidence  as  to  after  acquired  property. 

See  Absconding  Debtor  17.     Cullen  v.  Voss. 

Malice  not  a  question  for  tiie  Judg^e  to  determine. 

See  Malicious  Prosecution  11. 

XIII. 

GENERiLL  Issue — ^Evidence  under. 
1— Sheriff. 

Neglecting  to  execute  process  may  shew  under  general 
issue  that  debt  was  barred  by  Statute  of  Limitations.  See 
Curren  v.  Beckivithy  3  AU.  365. 
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2— Acceptance ;  payable  half  cash,  half  goods— Tender 
ot  g^oods. 

In  an  action  on  an  acceptance,  payable  half  in  cash 
and  half  in  goods,  a  tender  of  the  goods  cannot  be  given 
in  evidence  under  the  general  issue.  Turner  v.  Crane^ 
Hil.  7\  1832. 

3— Trespass— Easement* 

An  easement  or  privilege  granted  by  deed  to  turn  the 
water  of  a  river  for  the  use  of  mills,  and  to  build  mill- 
dams,  does  not  convey  the  right  of  soil,  and  cannot  be 
given  in  evidence  under  the  general  issue  in  trespass* 
Walkice  v.  Millikeriy  East.  T.  1831. 

4— License— Dig^giny^  land. 

In  trespass  for  digging  up  the  plaintiffs  land,  the 
defendant  justified  his  entry  under  a  license  from  a  former 
owner  of  the  land  to  work  the  mines  therein.  HeH^  That 
evidence  of  such  license  was  not  admissable  under  the 
general  issue,  either  to  justify  the  defendant's  entry  or  to 
shew  a  previous  possession  in  him.  Gesner  v.  Cairns,  2 
AU.  595. 

5— Trespass  quari^  cL  fr« 

The  defendant  may  in  trespass  quare  clausum  fregit, 
under  the  general  issue  shew  title  in  himself,  or  that  he 
entered  by  direction  or  authority  of  the  person  having  title. 
Hamilton  v.  Holder,  2  Pug,  222. 

IVon-tenuit— Evidence  under— Fraud  may  be  shewn. 

See  Landlord  and  Tenant  VII.  7.  McLeod  v.  McGuirk. 
Pew^— Joint  occupation  of. 

See  Use  and  Occupation. 
Information  for  Intrusion. 

See  Intrusion  1. 

Admissihillty  of  evidence  under— Objection  not  made 
in  time. 

See  Supra  XI.  23. 

Plea  when  considered  as  traversing'  whole  declara- 
tion. 

See  Pleading  II.  40.     Atkinson  v.  Desnwnd. 
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EXCEPTION. 

See  Bail. 
Practice. 
Error. 
Crown  Grant. 

EXCESSIVE  da:viage. 

See  Damages. 

EXCESSIVE  DISTRESS. 

^ce  Distress  -Necessary  allefj^atlon  In  declaratlou. 

See  Pleading  I.  68. 

EXCHANOE. 

Agreement  tor  excliang'e  of  lands. 

See  Deed  V.  1. 

Agreement  for   exchange  of  Waggons— IVarranty  ol 
ounershlp. 

See  Warranty  4. 

EXCHEQUER. 

See  bapreme  Court. 

I Where  logs  were  seized  as  having  been  cut  on 

Crown  land  without  license,  an  order  for  their  sale  as 
**  perishable  articles"  was  refused  ;  the  only  ground  alleged 
being  the  expense  of  their  custody  pending  the  proceed- 
ings for  condemnation.  Rex.  v.  726  Saw  Logs,  Trin. 
T.  1883. 

^ A  summary  action,  in  which  the  rights  of  the 

Crown  are  involved,  may  be  removed  into  the  Court  of 
Exchequer  by  an  order.     Wilson  v.  Briscoe,  2  All,  535. 

EXECUTION. 

I.  Fieri  Facias — Levy. 

II.  Capias  ad  Satisfaciendum. 

III.  Setting  Aside  and  Staying. 

IV.  Miscellaneous. 
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I. 

Fieri  Faoiab. 

Receivable  in  Evidence  thougii  not  returned. 

See  Evidence  II.  20. 

1— Rigiit  to  seize  goods—DiHerent  County. 

Goods  of  a  judgment  debtor  were  sold  and  delivered  to 
the  plaintift  in  the  County  of  Carleton,  and  were  afterwards 
brought  into  the  County  of  York.  Held,  That  the  Sheriff 
of  the  County  of  York  could  not  seize  them  under  an  exe- 
cution subsequently  issued  against  the  debtor,  though  at 
the  time  of  the  delivery  to  the  plaintiff  there  was  an  execu- 
tion against  the  debtor  in  the  same  suit  in  the  hands  of  the 
Sheriff  of  Carleton.     ConneU  v.  Millar,  1  Kerr  802. 

a—Binding  Lands. 

A  writ  of  fieri  facias  de  bonis  et  terris,  issued  upon  a^ 
judgment  in  a  summary  action  binds  the  lands  from  the 
time  of  the  delivery  thereof  to  the  Sheriff  to  be  executed,  and 
it  is  not  necessary  that  any  prior  memorial  of  the  judgment 
should  be  registered  in  the  County  records  to  prevent  a 
conveyance,  made  by  the  judgment  debtor  of  the  land  after 
the  delivery  of  the^.  fa.  to  the  Sheriff,  taking  precedence 
of  the  Sheriff's  sale  and  conveyance.  Doe  dem.  Nesmith 
V.  WiUiston,  2  Kerr  459. 

8— Aipainst  estate  of  mortgagee  in  fee. 

The  estate  of  a  mortgagee  in  fee  who  has  not  taken 
possession  ol  the  land  is  not  seizable  in  execution  on  a 
judgment  against  him.  The  fact  of  there  being  no  bond  or 
covenant  to  pay  the  money  does  not  affect  the  question. 
Doe  V.  White,  4  AU.  814. 

t— Delivery— Operations-Intention  to  levy. 

An  execution  put  in  the  Sheriffs  hands,  with  instruc- 
tions  not  to  levy  on  it  unless  it  should  become  necessary  to 
prevent  another  execution  from  taking  precedence  will  not 
bind  the  goods  of  the  defendant,  nor  defeat  a  purchase  of 
them  before  a  seizure  actually  made  under  the  execution. 
Crane  v.  Clark,  HU.  T.  1828. 
41 
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-Where  a  Jieri  facius  issues,  aud   there   is  no 


evidence  of  intention  beyond  the  mere  delivery  of  the  writ 
to  the  Sheriff,  it  may  be  inferred  that  it  was  intended  for 
immediate  execution;  but  circumstances  may  be  shewn 
which  will  negative  this  presumption,  and  tend  to  the  in- 
ference that  at  the  time  the  writ  was  delivered,  it  was  not 
the  intention  of  the  judgment  creditor  that  it  should  be 
executed  without  further  instructions.  A  letter  from  the 
judgment  creditor  while  an  execution  is  in  the  Sheriff's 
hands^  advising  the  debtor  about  the  management  of  his 
business  and  the  disposition  of  his  property  to  raise 
money  to  pay  his  debts,  is  evidence  of  the  intention  of  the 
creditor  that  the  execution  should  not  be  put  into  immedi- 
ate force.     Johnson  v.  Crocker,  4  AIL  94. 

6 Where  a,  Jieri  facias  was  delivered  to  the  Sheriff 

for  the  purpose  of  binding  the  debtor's  lands,  and  not  for 
the  purpose  of  a  sale,  and  the  Sheriff  informed  the  debtor 
that  he  had  the  execution  and  indorsed  upon  it  that  he  had 
levied  on  the  lands,  but  did  no  other  act  for  more  than  five 
years,  when  he  advertised  the  land  for  sale.  The  Court, 
doubting  whether  this  amounted  to  a  levy  on  the  land,  set 
it  aside  on  the  application  of  the  debtor  and  a  mortgagee 
of  his  land.     Hamilton  v.  Bryson,  1  Han.  618. 

T— Before  Jndg^ment  obtained. 

An  execution  placed  in  the  Sheriff's  hands  before  judg- 
ment, will  be  treated  as  fraudulent,  and  will  be  set  aside  ut 
the  instance  of  a  judgment  creditor  of  the  defendant.  For 
the  purpose  of  Justice,  the  Court  will  take  notice  of  the 
particular  time  of  a  day  when  certain  proceedings  took 
place.     DeVeber  v.  CoUing,  HiL  T.  1834. 

IVIIscalliuff  Writ  In  Sherlff^s  Deed. 

See  Sheriff *s  Deed  1. 

8— Levy  under. 

Where  an  execution  is  correct  in  itself,  though  indorsed 
to  levy  more  than  the  amount  due,  the  Court  will  allow  the 
levy  to  stand  for  the  sum  really  due,  if  there  is  no  fraud 
in  the  transaction.     See  Lunt  v.  Estabrooks,  3  Kerr  144. 
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9 The  Sheriff  need  not  make  an  actual  entry  on 

the  land  to  levy :  the  advertisement  is  proof  of  the  levy. 
See  Doe  v.  Hazen^  8  AIL  87. 

^0 A.n  actual  levy  is  not  necessary.     Where,  after 

an  execution  had  been  delivered  to  the  Sheriff,  the  defend- 
ant gave  a  written  acknowledgment  that  a  levy  had  been 
made  on  his  property  under  the  execution,  and  afterwards 
paid  the  amount  to  the  Sheriff — Held,  That  th«  Sheriff 
was  entitled  to  poundage  on  the  amount  paid,  under  1  Bev. 
Stat.  cap.  163.     Central  Bank  v.  McKeen,  5  AIL  529. 

11— Sale—JVo  actual  seizure  or  overt  act  by  Sheriff. 

The  property  of  a  judgment  debtor  in  goods  is  not 
divested  by  a  sale  by  the  Sheriff,  unless  there  has  been 
some  overt  act  of  seizure  by  him,  such  as  marking  or 
taking  possession  of  them  or  separating  them  from  others. 
The  sheriff  must  have  done  some  act  to  enable  him  to 
deliver  possession  of  the  property  to  the  purchaser,  and  he 
cannot  by  a  general  sale  of  all  a  debtor's  goods,  pass  the 
title  to  property  not  in  his  view,  aud  on  which  he  has 
made  no  actual  levy.     Reynolds  v.  Ayre,  5  AIL  333. 

13— Retaining  money— Other  execution. 

The  Court  will  not  order  the  Sheriff  to  retain  in  his 
hands  money  which  he  has  levied  on  an  execution  at  the 
suit  of  the  plaintiff,  in  order  to  satisfy  an  execution  against 
the  plaintiff  at  the  suit  of  one  of  the  defendants  in  the 
Sheriff's  hands  at  the  same  time.  Bradley  v.  Hopley,  HiU 
T.  1828. 

18— Second  execution— Satisfaction  out  of  proceeds  of 
first— Sherifl^s  right. 

If  a  second  execution  comes  into  the  Sheriff*s  hands 
after  he  has  sold  under  a  former  one,  he  has  no  right  to 
to  apply  any  money  remaining  in  his  hands  after  satisfy- 
ing the  first  execution,  towards  the  second  one.  Stevenson 
V.  DouglaSy  Bet.  281. 

14~Teste  -  Issue. 

An  execution  tested  on  the  day  it  is  issued  in  vacation 
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upon  a  judgment  entered  up  as  of  the  preceding  term, 
although  irregular,  is  not  a  nullity  since  the  Act  5  Wm. 

IV.  cap.   87.      (Chipman,   C.   J.,   dubitante.)     Power   v. 
JohnatoUy  2  Kerr  43. 

See  Acts  of  Assembly  21  Vic.  cap.  20. 

IS^Sheriflr^s  Return— Uncertainty. 

A  return  of  a  Sheriff  to  a  writ  of  ^.  fa.  that  he  had 
''taken  from  the  defendant  a  horse  claimed  by  the  defend- 
ant's son,  and  placed  it  in  charge  of  H.,  from  whose  cus- 
tody he  said  it  was  stolen;  and  that  nothing  else  was 
found  with  the  defendant,"  is  bad  for  uncertainty.   Ketchum 

V.  Museroll,  3  AU.  847. 

Amending  Return— IVrong:  Levy. 

See  Amendment  II. 

16— Variance  between  fi.fa«  and  tiie  Judg:nient  amount 
—Sale  not  affected  tbereby. 

See  Variance,  Linton  v.  Wilson. 

1 T— Irregularity- Purciiaser. 

Any  irregularity  in  issuing  the  venditione  expo7ias  will 
not  affect  a  purchaser  under  the  Sheriff's  deed. 

See  doe  dem.  Hazen  v.  Hazen  8  All.  87. 

18— Fieri  Facias  may  issue  after  escape  of  debtor. 

See  Kelly  v.  Wilson,  2  All.  475. 

19— Alteration. 

An  execution  which  has  been  in  the  hands  of  the 
Sheriff,  and  was  by  him  returned  to  the  plaintiff's  attorney, 
who  altered  it  into  an  alias,  and  re-issued  it,  is  void.  John- 
ston, V.  Winslow,  Ber.  58. 

*IO—ltevy^  what  amounts  to— Estoppel. 

P.,  Sheriff  of  Queen's  County,  went  to  B.'s  residence  to 
execute  a  writ.  B.  gave  him  a  description  of  the  property 
on  the  place,  and  P.  made  a  memorandum  of  it  in  B.'s 
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presence,  and  told  B.  that  he  (P.)  had  levied  upon  the  pro- 
perty, and  B.  then  promised  that  if  the  Sheriflf  would  leave 
the  property  in  the  place,  it  should  be  forthcoming  when 
it  was  required  to  be  sold.  Held,  (by  Allen,  C.  J.,  and 
Weldon,  J.,)  That  B.  was  estopped  by  his  conduct  from 
saying  there  was  no  levy,  as  the  Sheriff  would  certainly  be 
estopped  as  against  B.  from  saying  there  was  no  seizure. 
HeM,  (by  Fisher  and  Wetmore,  J.  J.,)  That  the  writ  had 
been  virtually  executed,  and  that  there  was  in  substance 
an  actual  delivery.  Brooks  and  icife  v.  Palmer,  1  P.  <£ 
B.  615. 

121— Time  of  delivery  of  execution— Fraction  of  a  day* 

# 

A  fraction  of  a  day  will  not  be  considered  with  refer- 
ence to  the  time  of  the  signing  judgment  and  issuing  exe- 
cution ;  therefore,  where  an  execution  was  delivered  to  the 
sheriff  before  the  judgment  was  actually  signed,  but  on  the 
same  day  that  it  was  signed,  it  was  held  regular.  St. 
Stephen  Bank  v.  N.  B.  dt  Can.  Ry.  c£-  Lafid  Co.  5  All,  629. 

See  Supra  No.  7.     Deveber  v.  Colling. 

II. 

Capias  ad  Satisfaciendum. 

1— Issuing  second  ca#  sa« 

If  no  original  execution  issued  within  a  year  and  a  day 
after  juc  gment  is  found  on  file,  a  second  ca.  sa.  is  not  war- 
ranted, without  a  scire  facias  to  revive  the  judgment. 
Brown  v.  Partelow,  3  Kerr  324.  (See  Rev.  Stat.,  extend- 
ing time,  12  Vic.  cap.  39,  sec.  35.) 

52— Ainendmeni;  of« 

An  application  to  amend  a  ca,  sa.  issued  sixteen  years 
ago  will  not  be  granted  unless  the  writ  is  found  on  file,  or 
some  record  of  it  is  produced.  Qiuere,  Whether  such  an 
amendment  would  be  made  after  such  a  lapse  of  time,  and 
after  the  defendant  had  been  arrested  on  a  second  execu- 
tion, which  was  also  irregular.  Brown  v.  Partelow,  3 
Kerr  324. 
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8— Testatum. 

The  want  of  an  original  ca.  sa.  in  the  County  where  the 
venue  is  laid,  if  not  amended,  is  a  valid  objection  to  arrest 
under  a  testatum  ca.  sa.     Sewell  v.  Burpee,  3  Keir  363. 

4— Irre§rularity— DiflRBrence  betvi^een  Judgement* 

Ca.  Sa.  differing  in  amount  only  from  the  judgment 
upon  which  it  is  issued,  is  not  void,  but  only  in-egular. 
Spence  v.  Stuart,  Ber.  219. 

Bail,  pleading  that  no  ca*  sa.  issued  against  prin- 
cipal —  Application  to  Court  to  set  aside  pro- 
ceedings tor  irregularity. 

See  Bail  19. 

ft— Defendant  permitted  to  go  at  large  1»y  special 
baiiiH  of  plaintiff. 

If  a  defendant  in  custody  upon  a  ca  sa.  is  permitted  t^ 
go  at  large  by  a  special  bailiff  named  by  the  plaintiff  to 
execute  the  writ,  and  his  servant  and  agent,  for  that  pur- 
pose, he  cannot  afterwards  be  re-taken  on  a  new  ca  sa. 
These  facts  will  be  a  good  defence  to  an  action  on  the  limit 
bond  given  on  the  second  arrest.  Andrews  v.  Dowdall, 
Trin.  T.  1832. 

III. 

Setting  aside  Execution. 

1— Suspending— Staying  —  If  not  ivarranted  by  the 
Judgment  ^wltU  be  set  aside— Debt— Execution  in 
assumpsit. 

See  Practice  VI.  3. 

d— Second  execution  tor  balance— Recital* 

If  a  part  of  a  debt  has  been  levied,  the  execution  should 
be  returned  and  filed  before  a  second  execution  issues  for 
the  balance,  and  the  latter  execution  should  recite  the 
former  levy,  or  it  will  be  set  aside  for  irregularity.  Smith 
v.  Jones,  2  All.  176. 
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8 A  Judge  of  Common  Pleas  has  power  to  set 

aside  an  execution  irregularly  issued,  upon  a  judgment  in 
that  Court.     Wilson  v.  Street,  3  All.  80. 

Saspendluff  Remedy. 

See  Judgment. 

4 — Staying    execution— Adininisti*ator~Estate  insolv- 
ent. 

The  Court  will  stay  an  execution  on  a  judgment  duly 
obtained  against  an  administrator  for  the  full  amount  of  a 
debt  due  by  bis  intestate,  upon  affidavits  shewing  the 
estate  to  be  insolvent,  and  that  the  plaintiff  will,  if  such 
execution  issues,  obtain  an  undue  share  of  the  assets  of 
the  estate.     Cimliffe  v.  Morelwutte,  2  Kerr  847. 

IV. 

Miscellaneous. 
I— Unsatisfied  execntlon— Right  to  Issue  for  balance. 

Where  a  Sheriff,  having  a  ca,  sa.  against  a  defendant, 
received  from  him  a  horse  in  full  satisfaction  of  the  execu- 
tion, without  any  authority  from  the  plaintiff ;  and  several 
months  afterwards  sent  the  horse  to  the  plaintiff,  who  sold 
it  to  the  best  advantage,  though  for  much  less  than  the 
value  agreed  upon  between  the  Sheriff  and  defendant. 
Held,  That  the  Sheriff  had  no  authority  by  law  to  receive 
the  horse,  and  that  it  was  no  satisfaction  of  the  judgment, 
although  the  horse  might  have  produced  enough  to  pay  the 
amount  due  if  the  Sheriff  had  sold  it  at  that  time ;  but  that 
after  crediting  the  amount  produced  by  the  sale,  the  plain- 
tiff could  issue  an  execution  for  the  balance.  Carman  v. 
MoU,  3  Kerr,  181. 

9— Issue  of— When  considered. 

An  execution  issued  in  the  week  which  includes  the 
third  return  day  of  the  term,  is  deemed  to  be  issued  in 
tenn,  and  may  be  tested  on  the  first  day  of  term  though 
the  judgment  on  which  it  is  founded  is  not  signed  until 
after  the  first  day.     Coffin  v.  Marsh,  3  Kerr  427. 
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•A  writ  of  execution  is  considered  duly  issued 


within  the  meaning  of  the  Act  7  Vic.  cap.  32,  sec.  7,  when 
it  is  sent  by  the  attorney  for  the  bona  fide  purpose  of  its 
reaching  the  hands  of  the  sheriff  in  the  usual  course  for 
the  transmission  of  such  documents.  Lunt  v.  Estahrooks, 
8  Ken-  291. 

4— Justification  under  execution* 

A  process,  regular  on  its  face,  is  a  justification  to  the 
officer.     See  Carter  v.  Purington,  2  All.  226. 

Justification  under  ^rarrant  of  commitment. 

See  Justice  of  the  Peace.    Regina  v.  O'Leary. 

5 An  execution  issued  on  a  summary  judgment  is 

a  justification  to  the  sheriff,  or  a  person  clothed  with  his 
authority,  for  any  act  done  under  it,  without  proof  of  the 
filing  of  the  bill  of  costs.  Patterson  v.  Tinyley,  5  All. 
553. 

Qmere^  Whether  such  proof  would  be  necessary  to  ren- 
der the  execution  a  justification  to  third  parties  ?  Semble, 
That  the  execution  is  only  voidable  for  the  omission  to  file 
the  bill  of  costs.    Ibid. 

6— Sale  of  personal  property  after  levy  on  land. 

Where  logs  were  cut  by  the  plaintiff,  and  carried  away 
from  the  land  of  a  judgment  debtor,  after  the  defendant, 
as  sheriff,  had  received  an  execution,  under  which  he  had 
advertised  the  land  for  sale,  and  the  defendant  under  the 
same  execution  seized  the  logs  and  sold  them  before  the 
time  for  selling  the  real  property  arrived.  Held,  That  he 
was  justified  in  so  doing,  and  might  avail  himself  of  such 
a  defence  under  the  general  issue.  Fitzsimmons  v.  Jones, 
8  Kerr  596. 

T— Orderinic  i^^rit  fo  be  filed. 

Where  an  action  was  pending  against  an  attorney  for 
imprisoning  the  plaintiff  on  an  irregular  execution,  which 
was  wanted  as  evidence  on  the  trial,  the  Court  ordered 
the  attorney  to  file  the  writ  in  the  clerk^s  office.  Roberts 
v.  WatsoUy  1  All.  94. 
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9— Impeachiiiff  sale  at,  trial  for  irreg^ularity  of  execu- 
tion. 

The  validity  of  a  sale  under  an  execution  cannot  be 
impeached  on  a  trial  at  Nisi  Prius,  on  the  ground  that  the 
execution  is  irregular  for  having  issued  on  a  judgment 
more  than  a  year  old  without  a  scire  facim.  Doe  v.  Watson, 
1  AIL  675. 

Variance  in  recital  of  judgment* 

See  Variance. 

l^ale  by  sheriflT  under  an  alias  the  orii(lnal  execution 
need  not  be  proved. 

See  Sheriffs  Deed  6. 

9— Justice  ot  the  peace— Suflicieucy   of  execulion  is- 
sued by. 

An  execution  issued  by  a  Justice  of  the  Peace  is  suffi- 
cient, if  it  substantially  follows  the  form  K  in  the  Schedule 
to  the  Rev.  Stat.  cap.  137  ;  and  any  person  resisting  aeon- 
stable  executing  it,  is  liable  to  an  indictment.  It  is  suffi- 
cient, if  the  execution  is  made  returnable  in  sC  certain 
number  of  days  from  the  date,  so  .that  it  may  be  ascer- 
tained by  calculation.     Reg.  v.  McDonald,  4  AU.  440. 

lO  -Alias  H^rit— Excessive  amount— Arrest. 

If  an  execution  issues  upon  a  judgment  in  a  Justices' 
Court  within  the  time  limited  by  the  1  Rev.  Stat.  cap.  137, 
sec.  88,  an  alias  or  pluries  may  afterwards  issue,  though 
more  than  three  years  have  elasped  since  the  judgment. 
Setnble,  That  an  execution  issued  by  a  Justice  of  the  Peace 
for  more  than  the  amount  of  the  judgment,  is  irregular 
only,  and  the  mere  arrest  of  the  defendant  under  it,  is  not 
necessarily  a  wrong;  but  otherwise,  if  he  is  imprisoned  un- 
der it  for  a  greater  number  of  days  than  is  allowed  by  law 
according  to  the  sum  actually  due.  Ryan  v.  James  1  Pag, 
122. 

II— Execution  tor  lesser  amount  than  Judgement— Ten- 
der—Refusal— Imprisonment. 

Defendant  recovered  judgment  against  the  plaintiff  in  a 
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Justice's  Court  for  £S  Ts.;  the  execution  issued  stated  the 
amount  to  be  thirty-seven  shillings,  which  sum  the  plaintiff 
tendered  to  the  defendant,  who  refused  to  receive  it.  Held, 
That  the  execution  was  not  a  nullity,  and  that  trespass 
would  not  lie  against  the  defendant  and  the  constable  for 
imprisoning  the  plaintiff  on  the  execution  after  the  tender 
of  the  thirty-seven  shillings.  Carman  v.  Wilson,  Trin.  T. 
1864. 

13— Debtor  pointinic  ont  property  to  Constable— Duty 
to  seize  it. 

Where  the  debtor  points  out  property  to  the  constable 
to  levy  on  it,  it  his  duty  to  seize  it,  unless  he  has  reason- 
able grounds  for  believing  that  it  does  not  belong  to  the 
debtor.     Hunter  v.  Maddox,  1  Han.  162. 

18— Direction  of  execution  to  any  Constable. 

The  Act  22  Vic.  cap.  27,  authorising  Constables  to 
serve  prcv  esses  in  any  part  of  ttie  County  in  which  they 
are  appointed,  an  execution  issued  out  of  a  Justice's  Court, 
under  1  Eev.  Stat.  cap.  137,  may  be  directed  to  any  Con- 
stable of  the  County.  The  deviation  from  the  form  pres- 
cribed by  cap.  137,  does  not  affect  the  substance  of  the  exe- 
cution.    AtJdnsonv.  Desmond,  5  All.  564. 

14— Property  liable  to  seizure— Interest  in  Lo^s. 

Plaintiff  obtained  a  license  to  cut  logs,  and  agreed  with 
A.  to  cut  and  haul  the  logs,  put  the  plaintiff's  mark  on 
them  and  take  them  to  the  mouth  of  the  Oromocto  for 
him  ;  plaintiff  to  furnish  the  sup[)Iies,  pay  the  wages,  and 
sell  the  logs  at  Saint  John  ;  and  after  deducting  stumpage, 
freight,  supplies,  etc.,  pay  A.  any  balance  that  might  re- 
main. Held,  That  A.  had  no  interest  in  the  logs  that 
could  be  seized  under  execution.  Pelton  v.  Temple,  1  Han. 
275. 

15— Husband  and  Wife— Sepai*ate  property. 

Land  was  conveyed  to  a  married  woman,  for  life,  for 
her  separate  use ;  it  was  managed  under  her  directions,. 
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and  the  labour  paid  for  by  the  produce  of  the  land,  the 
husband  not  interfering  except  as  her  agent.  Held,  1st. 
That  under  the  Bev.  Stat.  cap.  114,  the  crop,  when  severed, 
did  not  become  the  property  of  the  husband,  and  was  not 
liable  to  seizure  under  an  execution  against  him,  2nd* 
That  an  action  for  seizing  the  crop,  under  execution 
against  the  husband,  was  rightly  brought  in  the  name  of 
the  husband  and  wife.  Dow  and  wife  v.  Dibblee  1  Han. 
66. 

16 When  a  husband  and  wife  reside  on  land  of 

which  the  wife  has  the  fee,  the  husband  is  tenant  by  the 
courtesy,  and  the  crops  raised  by  his  labour  and  the  labor 
of  his  servants  and  children,  are  his  and  liable  to  seizure 
for  his  debts,  and  the  Sheriff  may  enter  to  make  a  levy* 
In  the  absence  of  title,  the  possession  is  the  possession  of 
the  husband.     Pourrier  and  WifeY.  Rayinond,  1  Han.  512. 

^ly Real  estate,  in  remainder  or  reversion,  may  be 

taken  in  execution,  and  sold  at  Sheriff's  sale,  under  the 
Act  26  Geo.  Ill,  cap.  12  See  Doe  v.  Hazen,  ^All.  87. 

Estate  of  mortgage  in  fee,  not  liable* 

See  Supra  I.  8. 

1§— Real  estate  of  testator. 

Land  which  belonged  to  a  testator  cannot  be  taken  in 
execution  on  a  judgment  recovered  against  his  executor  for 
a  debt  due  by  the  testator,  either  under  the  Act  of  Parlia- 
ment 6  Geo.  II,  cap.  7,  or  the  Act  of  Assembly  26  Geo.  Ill, 
cap.  12.  Real  estate  descends  to  the  heir.  License  to 
sell  requisite  before  divested.  Doe  dem.  Hare  v.  McCall,  C. 
Ma.  90. 

19— Improper  dtscliarffe  of  debtor  by  Jiidge^s  order— 
Issuing  li.  ta. 

One  of  two  joint  debtors  in  custody  on  execution,  was 
improperly  discharged  by  a  Judge's  order ;  the  plaintiff's 
attorney,  without  applying  to  rescind  the  order,  issued  a 
Ji.Ja,  Held,  That  it  was  not  absolutely  necessary  to  re- 
scind the  Judge's  order  before  issuing  the  Ji.  fa.,  and  it  was 
aUowed  to  stand — the  plaintiff  undertaking  not  to  issue 
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another  ca.  sa.  or  take  any  proceedings  against  the  defen- 
dant's sureties  in  consequence  of  his  discharge.  Hogan  v. 
Whitehead,  Hil.  T.  1871. 

tlO— IjOSS  ot  property  by  Sherill— liiabilily  ot  execution 
creditor— Claims  covered  by  award. 

D.  and  B.  issued  a  Ji.  fa.  against  M.,  under  which  a 
levy  on  personal  property  was  made;  the  parties  after- 
wards referred  all  matters  in  dispute  to  arbitration.  An 
award  was  made  in  favour  of  M.  for  $500,  upon  which  D. 
and  B.  withdrew  the  execution,  and  directed  the  Sheriff  to 
hand  over  to  M.  the  property  lev/.ed  on.  Ilehl,  That  D. 
and  B.  were  not  liable  for  any  articles  which  had  been  lost 
by  the  Sheriff.  If  any  such  claim  could  otherwise  have 
been  set  up,  they  were  at  all  events  precluded  by  the 
award.     Miller  v.  Daniel,  et.  al.,  2  Pag.  113. 

31— Homestead  Act. 

SherifiTs  sale  good  for  whole  lands,  unless  application 
made  by  debtor  or  his  wife  in  conformity  to  Act.  Poarrier 
V.  Harding,  2  Pug.  120. 

titi— Execution  in  lieu  of  attacbment* 

To  obtain  an  execution  in  lieu  of  an  attachment  under 
Act  38,  Vic.  cap.  4,  sec.  22,  (Consol.  Stat.  cap.  38,  sec.  27), 
the  same  facts  must  be  shewn  as  were  formerly  necessary 
to  obtain  an  attachment.     Cotton  v.  Stack,  3  Pug.  211. 

33    Corporation. 

Shares  may  be  seized  and  sold  under  execution,  though 
no  stock  certificates  may  have  been  issued.  E.  d\  N.  A. 
Railway  Company  v.  McLeod,  3  Pug.  3. 

Excessive;  Amount. 

See  Supra  I.  8. 

liUunction  to  restrain  selling  under  execution    Con- 
testing: 8ul«  at  Law. 

Set  Practice  in  Equity  II.  4. 
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Replevin— Separate  ExeciiUon. 

See  Costs  139.     Read  v.  Botsford. 

Insolvent  Debtor  discharged— Reftasal  to  allow  second 
execution  against. 

See  Insolvent  Debtor  17. 

Memorial— Priority  over  subsequent  Judgment  and 
execution. 

See  Memorial. 

Poundage. 

See  Sheriff. 

€osts  of  Appeal  from  decision  of  Judge   in   Equity 
recoverable  by  attachment^  not  by  execution. 

See  Costs  91.     Smith  v.  Armstrong. 

EXECUTORS  AND  ADHIINISTRATORS. 

I.  Actions  by  and  against. 

II.  Bights  and  Liabilities* 

III.  Executor  De  Son  Tort. 

IV.  Administration — Grant  of — Proof — Probate. 
Y.  Miscellaneous. 

I. 

Actions  by  and  aoainst. 
1— Debt  tor  specific  legacy. 

A  legatee  may  maintain  an  action  of  debt  against  aa 
executor  for  a  certain  legacy  given  by  his  testator.   Living- 
stone V.  Powell  et,  ai,  Executors  of  Powell,  Ber.  225.   {See ' 
Action  at  Law  IX.  16.) 

S—Auspenslon  of  action. 

Actions  against  executors  or  administrators  for  the 
recovery  of  debts  due  from  the  testator  or  intestate,  are 
not  suspended  for  eighteen  months  under  the  Act  3  Vic. 
cap.  61 ;  the  thii'ty-fifth  section  has  no  such  operation. 
Cunliffe  v.  Morehouse,  2  Kerr  311. 
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3— Set-ott— Bond— Penalty. 

In  an  action  against  an  administrator  on  a  promissory 
note  given  by  the  intestate,  he  pleaded  plene  administravit, 
and  gave  notice  under  the  Statute  of  a  bond  debt  due  and 
outstanding,  and  no  assets  idtra.  Held,  That  the  sum 
actually  due  on  the  bond,  and  not  the  penalty,  was  the 
amount  which  the  defendant  was  entitled  to  set  off  against 
the  assets  in  hand.     Sherlock  v.  McGee,  2  Kerr  508. 

4>-Assetfi   not   accounted   lor— InsnfHciency  to  pay- 
Limitation  of  recovery. 

It  is  competent  for  a  creditor  in  an  action  at  law 
against  the  executor,  where  the  amount  of  assets  is  in 
question,  to  shew  that  assets  came  to  his  possession  for 
which  he  has  not  accounted  in  the  Sm*rogate  Court ;  but 
where  it  appears  that  the  executor  has  assets  sufficient  to 
pay  a  larger  dividend  than  that  alleged  in  his  plea  or 
notice  under  the  Act,  but  not  enough  to  pay  the  whole 
debts,  the  recovery  will  be  limited  to  the  rateable  propor- 
tion which  the  creditor  is  entitled  to  receive  from  the 
assets.     Harrison  v,  Morelwuse,  2  Kerr  584. 

Representative   cliaracter— liiabiiity  tor  money    be* 
queatlied— Mo  averment  of  receipt  of  money* 

See  Pleading  I.  25. 

^—Administration  by  two  out  of  tliree  defendants— 
.  Smail  assets   in  liands  of  tiiird— Verdict  tor  de- 
fendants. 

In  an  action  against  three  defendants,  as  executors, 
two  of  whom  had  fully  administered,  and  the  amount  in 
the  hands  of  the  other  defendant  was  very  small,  the 
Court  refused  to  set  aside  the  vurdict  in  favour  of  all  the 
defendants.  The  plaintiff  might  have  had  a  verdict 
against  the  defendant  shewn  to  have  assets  in  his  hands. 
Crookshank  v.  McFarlane,  2  AIL  544, 

« ^Executor  of  the  assignee  of  a  bail  bond  may 

bring  an  action  upon  it.     Scribner  v.  Oibbon,  4  AIL  182. 
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T— Exeeutons  appointed  1»7  poiver  in  will— Riglit  to 
sue. 

A  testator  named  seven  executors  in  his  will,  and 
directed  that  if  any  of  them  should  die  or  renounce,  the 
remaining  executors  should  by  writing  appoint  others  in 
their  place,  so  that  the  same  number  should  always  exist. 
Two  of  the  executors  named  in  the  will  died,  and  the 
survivors  appointed  two  others,  who  were  sworn  as 
executors,  and  probate  granted  to  them  by  the  Judge  of 
Probates,  after  the  original  probate  granted.  Held,  That 
these  seven  persons  could  sue  as  executors.  Wright  v. 
Stackhouse,  5  AIL  450. 

§— Covenant— Breach  in  life  time  of  testator. 

Where  breach  of  a  covenant  for  title  and  the  damage 
resulting  therefrom,  both  occurred  in  the  life-time  of  the 
testator,  the  action  for  such  breach  should  be  brought  by 
the  executor.     See  Covenant  14. 

9 If  covenant  for  title  is  broken  in  the  life-time  of 

the  covenantee,  no  estate  descends  to  the  heir,  and  an 
action  for  the  breach  is  properly  brought  by  his  executor. 
See  Covenant  14. 

lO— Proving  promise. 

In  an  action  by  an  administrator  for  work  and  labour 
of  the  intestate,  and  alleging  only  a  promise  to  the  admin- 
istrator, the  plaintiff  must  prove  the  promise  as  laid. 
Stevenson  v.  Perley,  8  Kerr  898. 

II. 

Bights  and  Liabilities. 
I— Executors  of  deceased  administrator. 

The  executors  of  a  deceased  administrator  have  no 
right  to  file  an  account  of  his  administration  in  the  Pro- 
bate Court ;  nor  has  the  Judge  of  Probate  any  authority 
to  pass  such  an  account  if  filed.    In  re  Frost,  1  Han.  127. 

2 ^An  administrator  cum   testamento  annexo  died 

without  having  filed  any  accounts  of  his  administration. 
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Heldy  That  the  Probate  Court,  on  the  application  of  the 
residuary  legatees  under  the  will,  had  no  jurisdiction  to 
pass  accounts  filed  by  the  executors  of  the  deceased  admini- 
strator ;  an  administrator  de  bonis  non,  cuvi  testamento  an- 
nexo,  who  would  be  bound  to  account,  and  to  whom  the 
executor  of  the  deceased  administrator  would  liable  in  the 
first  instance.     In  re  Frost* 8  estate,  6  AIL  482. 

8— liicense  to  sell— No  ivaiver  of  rig^ht  to  sell  by  ^ill- 
Executors  obtaining  license  to  sell   from  the  Governor 
and  Council,  do  not  waive  any  right  they  have  to  sell  un- 
der the  will.     Doe  dem.  Pike  v.  Tiemey,  Hil,  T.  1831. 

4— Claim  by  administrator— Alloivance. 

A  claim  of  an  administrator  against  the  estate  for 
maintenance  of  the  intestate  maybe  included,  in  and  allow- 
ed in  his  account  passed  by  the  Probate  Court  ;  but  the 
claim  must  be  limited  to  six  years.     Ex  parte  Holly  5  AIL 

406. 

^ Where  the  Probate  Court  allowed  the  adminis- 
trator's claim  for  maintenance  for  ten  years,  but  during 
the  first  four  years  of  that  period  he  had  received  the  pro- 
ceeds of  the  intestate's  farm,  the  amount  of  which  he  had 
a  right  to  appropriate  towards  the  payment  of  his  charge 
for  maintenance,  the  Supreme  Court,  on  appeal,  ordered 
the  difiference  between  the  two  sums  to  be  deducted  from 
the  administrator's  account.     Ibid. 

6  —  Application  of  assets    to  payment  of  Executor^s 
claim. 

Where  there  is  no  fraud  or  collusion,  an  executor  may 
apply  the  assets  of  the  testator  in  payment  of  his  own 
debt ;  though  in  case  of  a  deficiency  of  assets  to  pay 
debts  or  legacies,  the  alienee  of  the  property  (knowing  that 
it  belonged  to  the  estate)  may  be  liable  in  equity  to  credit- 
ors or  legatees,  or  the  next  of  kin.  Allingham  v.  Daniel, 
Tnn.  T.  1871. 

T— No  rlgrlit  to  pay  debts  in  preference,  nor  retain. 

Where  the  Act  26  Geo.  Ill,  cap.  11,  sec.  18,  directing 
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executors,  where  an  estate  is  insolvent,  *'  to  divide  it  in 
dne  proportion  to  and  among  the  creditors," — it  is  their 
duty  to  pay  debts  according  to  the  common  law  priority  of 
classes,  and  pari  passu  in  each  class,  and  they  have  no 
right  to  pay  any  one  creditor  in  preference,  nor  to  retain 
for  the  whole  of  their  own  debts  of  the  same  class.  Joseph 
V.  McLeod,  Trin.  T.  1888 

8— Costs— liiability  to. 

If  any  executor  declares  on  promises  to  himself,  he  ia 
liable  for  costs.     Executors  of  Orosvenor  v.  Agnew,  Ber.  29. 

• ^An  administrator  will  not  be  relieved  from  his 

liability  to  the  payment  of  costs,  under  Act  7  Wm.  IV,  cap. 
14,  sec.  23,  where  he  moves,  not  on  matters  appearing  at 
the  trial,  but  upon  affidavits  which  are  sufficiently  answer* 
ed  by  the  defendant.  Semblcy  That  Act  extends  only  to 
cases  in  which  executors  or  administrators  were  before 
that  Act  exempted  from  the  payment  of  costs.  Thompson 
AUanshatVy  1  Kerr  209. 

lO—AbscondiiiiT  debtor  holding:  property  as  admints* 
trator— Trustees  not  entitled  to. 

See  Absconding  Debtor  4. 
ll^Assigriiin^nt  of  mortgaged  land* 

An  executor  cannot  assign  the  legal  estate  in  land 
mortgaged  in  fee  to  his  testator,  unless  the  land  is  devised 
to  him  :  without  such  devise,  his  assignment  will  operate 
only  as  a  transfer  of  the  mortgage  debt.  See  Doe  v.  nan- 
son,  3  AU.  427. 

13— Deposit  of  money  by  tmro  persons—Death  of  one^ 
Right  of  administrator* 

A  sum  of  money  was  deposited  in  a  bank,  for  which  a 
receipt  was  given  in  the  following  words  :  "  Received  from 
P.  C.  and  H.  C,  to  be  drawn  by  either  of  them,  or  the  sur- 
vivor, $1400,  for  which  we  are  accountable  with  interest, 
on  receiving  fifteen  days  notice."  P.  C.  sent  the  receipt 
to  the  bank,  and  applied  for  the  money,  but  the  Manager 

not  being  satisfied  that  the  person  who  brought  the  receipt 
42 
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had  authority  to  receive  the  money,  declined  to  pay  it. 
P.  C.  died  three  days  after  this.  Held,  That  on  his  death, 
the  right  to  receive  the  money  vested  in  H.  C,  and  that 
P.  C.'s  administrators  could  not  recover  it  from  the  bank. 
Condon  v.  Bankof  B.  N.  America,  Trin.  T.  1870. 

ta— Bank  Stock  undisposed  of—Snspension  ot    pay- 
ment by  bank-^Iiiability  of  exeentors. 

A  testator  died  possessed  uf  bank  stock,  which  his  exe- 
cutors allowed  to  remain  undisposed  of,  and  received  the 
dividends.  By  the  terms  of  the  bank  charter  the  Stock- 
holders were  individually  liable  for  the  payment  of  the 
debts  of  the  bank,  in  proportion  to  the  stock  they  held. 
About  two  years  after  the  death  of  the  testator,  the  bank 
suspended  payment,  and  was  wound  up  under  the  Act  27 
Vic.  cap.  44,  and  a  call  made  on  the  executors  as  contri- 
butories.  Held,  That  they  were  liable  therefor  in  their 
representative  capacity,  and  that  the  payment  of  legacies 
under  the  will  could  not  be  allowed  against  their  conting- 
ent liability  to  calls  under  the  charter.  McKenzie,  Curator 
dc.  V.  King,  Mich.  T.  1871. 

14  —  liiability  ot  testator  as  executor  ^  Inventory— 
lieg^cy  charged  on  land— Executor's  accounts. 

A  liability  of  the  testator  as  an  executor,  is  a  debt 
chargeable  on  the  funds  bequeathed  by  him  for  payment 
of  his  debts,  though  his  liability  may  arise  from  a  devas- 
tavit. Bent  payable  on  a  lease  under  seal  executed  by  the 
testator,  is  also  chargeable  on  funds,  so  bequeathed,  though 
such  rent  does  not  accrue  till  after  his  death.  Land  was 
devised  to  an  executor  to  sell,  if  necessary,  to  meet  any 
deficiency  of  assets  for  payment  of  debts  and  legacies. 
After  the  execution  of  the  will,  the  testator  conveyed  the 
land  to  the  executor,  who  undertook  to  pay  the  purchase 
money,  and  charged  himself  with  it  in  the  inventory.  Held, 
That  he  was  liable  for  the  amount,  and  that  it  formed  part 
of  the  residuary  estate.  Wetmore  et  al  v.  Ketchum,  5 
AU.  408. 

15 When  a  legacy  is  charged  on  land  devised,  it 

should  not  be  included  as  a  payment  by  the  executor,  in 
his  account  with  the  estate.    Ibid. 
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m. 

EXBOUTOB  DE    SON   ToBT. 

ft— UTife  contlnninir  business  after  tbe  death  of  has- 
baod* 

The  wife  of  a  grocer  and  liquor  seller,  who  continues 
after  his  death  to  keep  the  house  open  and  sell  liquors  left 
therein  at  his  decease,  is  made  thereby  an  executrix  de  son 
tort;  and  cannot  protect  herself  under  the  plea  of  ne 
unquea  executrix  against  a  demand  by  a  simple  contract 
<;reditor  of  her  husband,  by  shewing  that  there  was  an 
outstanding  judgment  against  her  husband  for  an  amount 
exceeding  all  the  assets  of  the  estate.  Keith  v.  Perks,  2 
Kerr  552. 

3— Brother  of  deceased— Agrreement  to  take  property 
aod  pay  debts  —  Parties  to  agreement  —  Subse- 
qnent  discharge* 

The  brother  of  a  deceased  person,  at  the  request  of 
his  creditors,  made  an  agreement  with  them  to  take  the 
property  of  the  deceased  and  pay  them  a  proportion  of 
their  respective  claims  on  getting  a  discharge.  The  pro- 
perty was  placed  in  the  hands  of  a  third  person  by  the 
creditors  till  the  agreement  could  be  performed,  but  it  was 
soon  afterwards  abandoned.  Held,  That  all  the  parties  to 
the  agreement  were  liable  as  executors  de  son  tarty  but 
that  they  discharged  themselves  from  liability  by  after- 
wards delivering  the  property  to  the  administrator  before 
action  brought.  Crookshank  v.  McFarlane  et  al.,  2 
AU.  544. 

3— Intermeddiing  with  goods. 

Any  dealing  with  the  goods  of  a  deceased  person,  by 
which  the  party  so  dealing  assumes  to  exercise  a  control 
over  the  goods,  is  evidence  against  him  as  executor  de  son 
tort.    Powell  V.  Wathen,  5  AU.  268. 

4 In  an  action  charging  a  person  as  executor  de 

son  tort  by  meddling  with  the  goods  of  the  deceased,  a 
declaration  of  the  deceased,  while  in  possession,  that  the 
goods  did  not  belong  to  him,  is  evidence  for  the  defendant. 
Ibid. 
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IV. 
Administbation — Grant  op — Proof — Probate. 

1— Aclingr  as  Administrators— Entry  in  booic. 

The  plaintiff  claimed  under  a  deed  from  two  persons 
as  administrators,  but  there  was  no  positive  proof  that 
letters  of  administration  had  been  granted,  and  no  admin- 
istration bond  could  be  found  or  was  known  to  have 
existed;  the  Court  refused  to  disturb  a  verdict  for  the 
defendant,  finding  that  no  letters  of  administration  were 
granted,  though  the  vendors  had  acted  as  administrators 
for  several  years,  and  though  it  appeared  by  an  entry 
made  at  the  time  in  a  book  kept  by  the  Judge  of  Probates 
that  administration  was  so  granted:  it  being  uncertain 
whether  this  entry  was  an  official  act — the  case  having 
been  tried  before — and  the  plaintiff's  right  to  recover  being 
doubtful  on  other  points.    Doe  v.  Read,  1  AU.  68. 

Seinbl€y  Administration,  if  granted,  is  not  void  for  want 
of  an  administration  bond ;  but  the  absence  Of  one  is  a 
strong  fact  to  rebut  a  presumption  that  administration 
was  granted.    Ibid, 

a—Remaining:  grood  until  revolted— Seal— Surrogate's 
Act$« 

Administration  irregularly  granted  (as  to  a  creditor 
without  citing  the  next  of  kin,)  remains  good  till  revoked 
by  the  proper  Court.  Letters  of  Administration  must  be- 
under  seal,  but  no  particular  impression  is  necessary. 
Any  seal  used  by  the  Surrogate  for  the  purpose  is  suffi- 
cient, till  a  particular  seal  is  provided.  It  will  be  pre- 
sumed that  a  person  acting  as  Surrogate  has  taken  the 
oath  of  office ;  but  if  he  has  not,  his  acts  will  not  be 
invalid  if  he  has  been  appointed  to  the  office.  Crookshank 
V.  Giberson,  2  AIL  544. 

3 Affidavit  endorsed  on  deed,  not  evidence  of  grant 

of  administration.     See  Evidence  IV.  2, 

Wliat  it  iA  evidence  of. 

^SV('  Evidence  IV.  3. 
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4— l<etters  of  A.diniQistratloii'-Evidence  of  intestate's 
death. 

See  Scribner  v.  Oibbon,  4  AIL  182. 

5 Probate  of  Will,  though  registered,  is  not  evi- 
dence of  a  due  execution  to  pass  real  estate.  See  HamUton 
V.  Love,  2  Kerr  248. 

0— Foreign  Probate— Pleading. 

Probate  of  a  Will  in  Nova  Scotia  gives  no  title  in  this 
Province ;  nor  will  probate  granted  in  this  Province,  after 
declaration  and  issue  joined,  support  an  action  by  the 
executor.     Mitcheli  v.  Long,  C.  Ms.  76. 

V. 

Miscellaneous. 
Aasuntpsit  on  Promises  and  Foreign  Judgment.; 

See  Pleading  I.  19. 

Promises  laid  to  Plaintiil  as  Administrator. 

See  Pleading  I.  18. 

Estate  Insolvent— No  ascertaining  of  insolvency— Dia- 

ot  Assets. 


See  Pleading  II.  86. 

1— Execution— Real  Estate. 

Lands  of  a  Testator  cannot  be  taken  in  execution 
under  the  Act  26  Geo.  III.  cap.  12,  on  a  judgment  against 
the  executor  for  a  debt  of  the  testator.  Doe  dem.  Hare  v. 
McCall  C.  Ms.  90. 

3— Notice  to  sell  l<and— Extent  of  time— Posting  up— 
Publication. 

A  Notice  to  sell  Land  by  Executors,  by  virtue  of  a 
license  from  the  Governor  and  Council,  under  the  Act  26 
Geo.  III.  cap.  11,  sec.  18,  must  be  given  thirty  days, 
exclusive  of  the  day  of  sale,  both  by  posting  up  notices 
and  by  publication  in  the  newspaper ;  but  it  is  not  neces- 
fiary  to  prove  that  the  notices  posted  up  continued  up  till 
the  day  of  sale.    Doe  dem.  Pike  v.  Tiemey,  Hil.  T.  1881. 

a— Acknowlegement  of  Debt— Statute  of  liimitations* 

The  mere  acknowledgment  of  a  debt  by  an  adminis- 
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trator  is  not  sufficient  to  take  the  case  ont  of  the  Statute 
of  Limitations :  there  must  be  an  express  promise  to  pay. 
Gibba  v.  SewaU,  Trin.  T.  1888. 

4^Iie9acy— Bill  filed  tor  payment  ot— Distribation  of 
Assets— Reference  to  take  account. 

The  plaintiff  and  defendant  were  executors  of  A.  who 
bequeathed  a  legacy  of  £50  to  the  plaintiff's  wife^ 
charged  upon  land  devised  by  the  will  to  the  defendant. 
On  a  bill  filed  for  the  payment  of  this  legacy,  it  appeared 
that  the  plaintiff,  as  executor,  had  received  assets  belonging 
to  A.'s  estate,  which  he  had  not  accounted  for,  and  thai 
the  defendant  had  in  consequence  been  obliged  to  charge 
the  real  estate  devibed  to  him,  to  raise  money  to  pay  the 
testator's  debt.  At  the  hearing,  a  reference  was  directed 
to  inquire  what  moneys  belonging  to  the  estate  had  been 
received  by  the  plaintiff,  and  how  he  had  applied  them» 
On  appeal  by  the  plaintiff  from  this  order:  Held,  The 
inquiry  was  proper ;  and  that  if  the  plaintiff  had  caused 
the  fund  from  which  the  legacy  was  to  be  paid,  to  be  used 
for  the  payment  of  the  testator's  debts,  the  defendant 
.  should  hold  that  fund  discharged  from  the  legacy,  or  so 
much  thereof  as  the  plaintiff  had  virtually  received  from 
the  assets  in  his  hands.    De  Veber  v.  Andrews,  8  All.  888. 

5— Description— Character— Proof. 

The  plaintiff  in  ejectment  claimed  under  a  lease  from 
the  corporation  of  Saint  John  to  J.  H.  and  G.  H.,  describ- 
ing them  as  executors  of  J.  G.  H.  deceased ;  and  an  assign* 
ment  of  that  lease  to  the  plaintiff  from  the  said  J.  H.  and 
G.  H.,  also  describing  themselves  as  executors  of  J.  G.  H. 
Held,  That  by  the  lease  from  the  corporation  the  title 
vested  in  J.  H.  and  G.  H.,  and  that  it  was  not  necessary 
to  prove  that  they  were  executors  as  described.  Doe  dem. 
Hatheway  v.  Rogers,  Mich.  T.  1866. 

6  —Executors    and    administrators  —  Assets  —  Reai 
estate. 

On  an  issue  of  plene  administravit  real  estate  of  an 
intestate  unsold  is  not  assets  in  the  hnnds  of  his  adminis- 
trator for  paj'iiient  of  debts. 


EXECUTORS  AND  ADMINISTRATORa.       671 

Qiuere,  Whether  under  a  different  issae  an  adminis- 
trator might  be  made  liable  for  the  value  of  real  estate 
which  he  had  neglected  to  make  available.    Crawford  v. 
Wilcox  et.  al,  1  AU.  684. 

T— Payment  to  one  administrator. 

In  an  action  by  plamtiff  as  surviving  administrator 
against  defendant  as  maker  of  a  note,  it  appeared  that  the 
note  was  given  for  goods  of  the  estate  sold  J.  D.^  sister  of 
defendant,  who  gave  his  note  for  the  amount.  The  note 
remained  in  plaintiff's  hands,  but  J.  D.,  without  the  know- 
ledge of  plaintiff  paid  the  amount  to  the  deceased  adminis- 
trator. Held,  that  the  payment  was  valid,  and  that  these 
formed  no  evidence  of  fraud  which  could  be  left  to  the  jury. 
Trueman  etc.  v.  Dixon,  1  P.  dk  B.  88. 

Judgment  against  executor— Staying  execution— Es- 
tate insolvent* 

See  Execution  III.  4. 

PlalntiiTs  remedy  against  executor  in  equity— Iflouey 
received  by  executor. 

See  Assumpsit  III.  14. 

Death  of  husband— Separate  earnings  o4  i^fe. 

See  Husband  and  Wife. 

Promissory  note  to  A.  or  heirs— Right  to. 

See  Bills  and  Notes  I.  7. 
Surrogate  Court— Decision— Finality. 

See  Surrogage  Court. 

Discharge  of  Debtor  by  persons  beneficially  interested 
under  i^irill. 

See  Discharge. 

Acts  of  personal  representative  enuring  to  benefit  oi 
heirs  and  minor  children  ot  deceased  to  shew 
possession. 

See  Trespas  II.  2b. 

Application  to  put  bond  in  suit.^ 

See  Bond  D. 
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Ii4iin€tiou  to  restrain  Administrator  irom  selling: 
land— Snilleiencsr  of  assets— Application  to  dis- 
solve, refused  until  defendant  shewed  sniil- 
ciency  of  assets* 

See  Coy  v.  Coy^  1  Han.  177. 

liieense  to  sell  land— Irreg:nlarity  of  proceedlngrs— 
Remedy. 

See  Deed  L  40 

JEXONEBETUR. 

See  Bail. 

The  Bail  are  entitled  to  have  an  exoneretur  entered  on 
the  bail  piece,  although  the  defendant  may  have  escaped 
between  the  time  of  render  to  the  custody  of  the  gaoler  and 
notice  thereof  to  the  plaintiff's  attorney,  when  such  notice 
lias  been  given  in  a  reasonable  time.  Six  days  is  not  an 
unreasonable  time  for  this  purpose.  Ratchford  v.  QileSy  1 
Kerr,  459. 

Double  arrest* 

See  Practice.  VI.  26. 

EXPERTS* 

See  Evidence  Vni.  14,  80. 
Witness. 

EXPUliSIOIV* 

See  Trespass. 

EXTinrOUlSHMElWT* 

See  Suspension — Satisfaction. 
Bills  and  Notes  V.  29,  30,  81. 
Mortgage  17. 

EXTRACTS* 

See\Evideijce. 

EXTRA  WORK* 

See  Assumpsit  III.    Contract  10. 
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FAI.STB  iWVRlHONMEJiT. 

See  Trespass. 

FAI.8E  PI.EA. 

See  Pleading. 

FAI.9E  REPRESENTATION. 

See  Warranty 

Fraudnlent  Bepresentation. 

FAXSE  RETIJRIV. 

See  Election  Law. 

Actton  against  Sbeiill  for. 

See  Evidence  III.  7. 

Constable  making. 

See  Constable. 

W  AMjISMU    J9M.AM  MUifU.  Kill  M. . 

See  Insurance  28. 

FEES. 

See  Attorney  General  —  Attorney  —  Criminal    Law- 
Costs — Sheriff. 

FEIONED  ISSUE. 

See  Practice  XII. 

FEliOTVY. 

See  Criminal  Law. 
Trover  8. 

FENCES. 

Wilfully  injuring  a  fence  under  the  1  Bev.  Stat.  cap. 
168y  sec.  11,  is  not  punishable  by  summary  conviction. — 
Sed  quare.    See  Justice  of  the  Peace  lY.  11. 

Duty  of  Commisaioners  of  Highways  to  remove  fence 

See  Highway  16. 

SreaUng:  into  field  nnder  lawful  fence. 

See  Trespass  II.  2. 

FENCE  TIEIVER. 
Person  employed  by— JUay.  maintain  action. 

See  Action  at  Law  IX.  8. 
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FEOFFinEElVT. 

See  Deed. 

FERRY. 

The  Charter  of  Fredericton,  22  Vic.  cap.  8,  which  givea 
the  Corporation  power  to  establish  and  regulate  ferries 
within  the  limits  of  the  City,  does  not  take  away  the  right 
to  a  ferry  previously  granted  by  the  Crown,  nor  authorise 
interference  with  such  pre-existing  ferry.  Univernty  of 
New  Brunswick  v.  McClusky,  6  AU.  186. 

The  Crown  granted  a  ferry  across  the  river  Miramichi, 
between  the  parishes  of  C.  and  N.,  opposite  the  Court 
House  of  the  County,  and  communicating  with  the  high* 
way  on  each  side  of  the  river ;  the  landing  used  on  one 
side  of  the  river  was  about  two  hundred  yards  above  the 
Court  House.  Held,  That  it  was  an  infringement  of  the 
grantee's  right  to  establish  another  ferry  landing  at  the 
same  place.    Fraser  v.  Drgnan,  4  AIL  74. 

FERRY  BOAT9. 

The  liitle  of  ferry  boats  running  in  the  harbour  of  St» 
John  must  be  transferred  according  to  the  provisions  of 
Merchants'  Shipping  Act.  Lloyd  v.  E.  dk  N.  A.  Railway 
Co.,  2  P.d  B.  194. 

FIEI.D  DRIVER. 

See  Damage  Feasant. 

FIERI  FACIAS. 

See  Execution. 

FII.IIVO  PAPERS. 

See  Practice. 

FINES. 

See  Justice  of  the  Peace  (Conviction). 

FIRES. 

An  action  of  debt  will  not  lie  to  recover  damages  sus- 
tained in  consequence  of  a  fire  kindled  by  the  defendant, 
the  remedy  by  action  of  debt,  given  by  the  Act  26  Geo.  IXI^ 
cap.  80,  relating  only  to  the  recovery  of  the  penalty  thereby 
imposed,  and  not  interfering  with  the  coxmon  law  remedy. 
{See  Wiley  v.  Crawford,  1  B.  d  B.  253-)  Rmstl  v.  iSotfc- 
erland,  C.  MsJQO. 
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neater  Company— Dnty^  of  keeping:  prater  to  prevent 
Are. 

See  Water  Company. 

Action  by  Landlord—Premises  burnt  by  Ore  by  alieg:ed< 
negrlig^ence  of  tenant. 

See  Action  on  the  Case  I.  2. 
Aceidenlai  Fire— Uabiiity  for. 

See  Action  on  the  Case  I.  1. 

FISHERY. 

l-Rig:litof. 

By  the  Act  14  Vic.  cap.  81,  the  Governor  in  Gooncil 
was  authorised  to  grant  leases  or  licenses  of  occupation  for 
Fishery  Stations  on  the  ungranted  shores,  beaches  or 
Islands  of  the  Province.  A  grant  was  made  to  the  plaintiff 
for  the  exclusive  leave  and  license  to  occupy  and  enjoy  as- 
a  Fishing  ground  for  the  term  of  four  years,  a  lot  or  beach 
abutted  and  described  as  follows,  viz :  lot  No.  4,  on  the 
outside  of  Portage  Island ;  with  the  full  and  exclusive  priv- 
ilege of  using  the  said  lot  or  station  as  a  Fishing  station. 
Held,  That  this  grant  did  not  convey  any  right  of  fishing, 
but  merely  a  right  to  occupy  a  certain  portion  of  the  shore,, 
and  therefore  that  the  defendant  was  not  liable  to  an 
action  for  setting  nets  in  front  of  the  plaintiff's  lot  below 
low  water  mark,  and  therefore  preventing  the  fish  from 
entering  the  plaintiff's  nets.    Hierlihy  v.  Loggie,  8  AU.  204. 

* The  right  of  fishing  in  a  public  navigable  river 

belongs  to  the  public,  and  not  to  the  owners  of  the  lands 
bounded  on  the  river.    Rose  v.  Belyea,  1  Han.  109. 

3— l¥elr— Erection  of. 

No  action  can  be  maintained  for  erecting  a  fish  weir 
between  high  and  low  water  mark  in  an  arm  of  the  sea,, 
whereby  fish,  which  otherwise  would  have  been  caught  in 
the  plaintiff's  weir,  were  caught  by  the  defendant.  Chenetf 
V.  Guptail,  EsLst.  1 .  1871. 

4— Bigfht  in  Dominion  of  Canada  to  grant  exclusive 
Tlgkkt  of  fisbing  in  rivers  above  flow  of  tide. 

Plaintiff  was  lessee  of  a  part  of  the  South-west  Mira- 
michi  River,  for  the  purpose  of  fly-fishing  'for  salmon,  hy 
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Tirtne  of  a  lease  granted  to  him  by  the  Minister  of  Marine 
and  Fisheries  under  authority  of  the  Fisheries'  Act  31  Vic. 
cap.  60y  subject  to  certain  conditions  and  provisors,  among 
i^hich  was  one  providing  that  actual  settlers  should  enjoy 
the  privilege  of  fishing  with  a  rod  and  line  in  front  of  their 
^wn  properties,  and  the  Minister  also  reserved  the  right  of 
four  rods.  Defendants,  being  British  subjects,  entered 
upon  a  portion  of  the  river  leased  to  plaintiff,  and  fished 
for  and  caught  salmon  against  the  will  of  the  plaintiff,  for 
which  plaintiff  brought  an  action  of  trespass.  That  part 
of  the  river  in  which  the  alleged  trespass  was  committed 
was  above  the  ebb  and  flow  of  the  tide  (as  in  fact  was  the 
whole  of  that  part  of  the  river  leased  to  plaintiff,)  and  was 
navigable  for  canoes  and  small  boats  to  pass  and  repass 
thereon,  and  had  been  used  since  the  earliest  settlement 
•of  the  country  by  the  public  as  a  highway  for  such  canoes 
and  small  boats,  and  to  float  down  loose  timber  and  logs  to 
market  in  very  large  quantities.  The  lands  bordering  on 
both  sides  of  the  river  were  granted  by  the  Crown  to  the 
New  Brunswick  and  Nova  Scotia  Land  Company,  who  had 
<;onveyed  a  portion  thereof  to  different  persons ;  the  bed  of 
the  river  was,  however,  in  the  grant  expressly  excepted 
therefrom  and  reserved.  A  case  being  slated  by  agreement 
•of  the  parties,  for  the  opinion  of  the  Court.  Held^  (Per 
Allen,  C.J.,  and  Weldon  and  Duff,  J.J.;  Fisher,  J.,  dissent- 
ing,) That  the  Dominion  of  Canada,  under  ''The  British 
North  America  Act,  1867,'*  and  Fisheries'  Act  of  Canada, 
had  power  to  grant  the  lease  in  question. 

Semble,  That  in  non-tidal  rivers,  when  the  bed  of  the 
river  is  reserved,  and  remains  the  property  of  the  Crown, 
the  public  would  have  the  same  common  right  of  fishery 
that  they  have  in  tidal  rivers  and  arms  of  the  sea. 

Semble,  That  where  the  land  bordering  on  a  non-tidal 
river  is  granted,  without  the  bed  of  the  river  being  reserved, 
■and  the  grantee  has,  by  law,  the  exclusive  right  of  fishing 
in  front  of  his  own  land,  ad  medium  JUium  aquce,  the 
Fisheries'  Act  would  not  authorize  the  granting  of  a  lease. 
.Robertson  v.  Steadman,  8  Pug.  621. 
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F18HI1WO  VESSEL. 

See  Foreign  Fishing  Vessel. 

FIXTURES. 

1— Landlord  and  tenant— Agreement. 

An  agreement  by  a  tenant  of  a  shop,  that  if  the  land- 
lord would  make  certain  improvements,  the  tenant  would 
put  in  gas  fittings  and  leave  them  there  when  the  leasa 
expired,  is  executory  only,  and  vests  no  property  in  the 
gas  fittings  in  the  landlord  unless  they  are  left  by  the 
tenant  in  the  shop.  If  they  are  removed  by  the  tenant 
before  he  leaves,  the  landlord  cannot  maintain  trover  for 
them.     Dunn  v.  Garrett,  2  AIL  218. 

d— Building:  erected  on  iaud  of  another. 

Where  a  building  is  erected  on  the  land  of  another,  the 
fact  as  to  whether  or  not  it  is  a  fixture,  and  capable  of 
removal,  depends  in  most  cases  upon  the  intention  of  the 
parties  at  the  time  of  its  erection,  and  not  upon  whether 
or  not  it  is  fastened  to  the  soil.  Foxcler  v.  Fowler,  2  l*vjg, 
488. 

8— Building:  nierely^  resting:  on  land. 

When  a  building  is  erected  on  land,  but  is  no  further 
attached  to  it  than  by  its  own  weight,  it  will  become  part 
of  the  freehold  if  it  is  apparent  it  was  erected  with  this 
intention.     Doran  v.  Willard,  1  Pug.  358. 

FORECLOSURE. 

See  Equity. 

Practice  in  Equity.  I 

Mortgage. 

FOBElOnr  €ORPOHAVIO!V. 

I 

See  Corporation. 
Insurance  Company  doing:  business  in  Province.  I 

See  Insurance  51.  52.  Allison  v.  Robertson.  Jones  v. 
Taylor. 

Whether  debts  due  by,  can  be  g^arnisheed. 

See  Attachment  51.     Banney  v.  Morrow. 

FOREIOIV  FISH]!VO  TESSEI.. 

Defendant,  an  ofllcer  appointed  by  the  Canadian  Gov- 
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eminent  for  the  protection  of  the  Fisheries,  seized  a  vessel 
belonging  to  the  plaintiff  in  the  harbour  of  Gaspe,  in  the 
Province  of  Quebec,  on  the  18th  August,  for  an  alleged 
breach  of  the  Act  relating  to  fishing  by  Foreign  Vessels, 
(81  Vic.  cap.  61,)  and  on  the  22nd  August  brought  the 
vessel  to  the  Port  of  Shediac,  in  the  Province  of  New 
Brunswick,  but  did  not  deliver  her  to  the  Collector  of 
Customs  there.  The  Act  directed  that  vessels  seized 
should  be  ^'forthwith  delivered  to  the  Collector  or  other 
principal  officer  of  Customs  at  the  port  nearest  the  place 
where  seized."  There  was  a  Collector  of  Customs  at 
Oaspe,  and  at  several  other  ports  nearer  than  Shediac, 
No  proceedings  having  been  taken  towards  the  condemna- 
tion of  the  vessel,  the  plaintiff  replevied  her  on  the  6th 
Sept.  Held,  per  Bitchie,  C.  J.,  Allen  and  Weldon,  J.  J., 
That  by  taking  the  vessel  to  Shediac  and  retaining  her 
there  in  his  own  possession  the  defendant  became  a  tres- 
passer ab  initio,  and  that  replevin  would  lie.  Per  Fisher 
■and  Wetmore,  J.  J.,  That  by  the  seizure  the  vessel  was  in 
custody  of  the  law,  and  therefore  replevin  would  not  lie. 
McOowan  v.  BetU,  East.  T.  1871. 

FOREIOnr  GOODS. 

See  Custom  Duties. 

FOREIOIW  JlTDOmCNT. 

See  Judgment. 

-Plaintiff  became  surety  for  the  defendant  in  an 


administration  bond  in  Massachusetts.  On  passing  the 
defendant's  accounts  in  the  Probate  Court  there,  a  balance 
belonging  to  the  estate  was  found  to  be  in  his  hand,  which 
he  neglected  to  pay,  whereby  the  bond  became  forfeited : 
the  defendant  then  resigned  the  office  of  administrator, 
and  the  plaintiff  was  appointed  administrator  de  bonis  non. 
In  an  action  in  this  Province,  for  money  paid  by  the  plain- 
tiff to  the  defendant's  use,  it  was  proved  that  by  the  law 
of  Massachusetts  the  amount  for  which  the  plaintiff  was 
liable  as  surety  in  the  administration  bond  v^as  considered 
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a.8  paid  by  him  by  operation  of  law  on  his  appointment  as 
administrator — he  being  thereby  made  liable  for  the 
amonnt — and  that  he  could  therefore  maintain  an  action 
aigainst  his  principal  for  money  paid.  Held,  That  such 
being  the  foreign  law,  the  action  was  maintainable  here. 
Valentine  v.  HazeUon,  1  Han,  110. 

^ Foreign  law  is  a  question  of  fact,  to  be  found 

by  the  jury,  and  not  to  be  determined  by  the  Judge; 
therefore,  when  the  plaintiffs,  in  order  to  prove  their  right 
to  sue,  as  Receivers  of  a  Foreign  Corporation,  put  in 
evidence  the  Statutes  of  New  York,  providing  for  the 
winding  up  of  Insolvent  Corporations  and  the  appoint- 
ment of  Receivers  by  the  Court  of  Chancery ;  and  also 
proved  by  the  evidence  of  a  witness,  that  Insolvent  Cor- 
porations were  wound  up,  and  Receivers  appointed  by  the 
Supreme  Court  of  the  State,  without  any  explanation  to 
shew  that  the  Statute  had  been  altered,  and  the  jurisdic- 
tion taken  away  from  the  Court  of  Chancery;  and  no 
question  was  left  to  the  jury  as  to  what  the  foreign  law 
was ;  a  Verdict  for  the  plaintiff  was  set  aside.  Osgood  v. 
Hatch,  Mich.  T.  1872. 

s The  written  law  of  a  foreign  country  may  be 

proved  by  a  skilled  witness,  without  the  production  of  the 
law  itself;  but  where  it  can  be  produced,  it  is  more 
satisfactory  than  verbal  testimony.  Osgood  v.  Hatch, 
Mich.  T.  1872. 

FOREION  PROBATli. 

•    See  E  xecutors  and  Administrators. 

FORFEITURE. 

See  Crown  Grant. 

Custom  House  Entry. 
Justice  of  Peace  (Conviction). 

FOROERY. 

See  Criminal  Law. 

FORMER  RECOYERl . 

See  Action  at  Law  VIII.  8.    Evidence  III.  17. 
Justice  of  the  Peace  Y.  5. 
Landlord  and  Tenant  YII.  5. 
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A  verdict  recovered  without  judgment  signed  cannot  be 
pleaded  in  bar  to  an  action  between  the  same  parties. 
Gilbert  v.  Graham,  East.  T.  1878. 

IVhen  admissible  in  evidence  in  Replevin  witlionC 
being  pleaded. 

See  Evidence  III.  17. 

forjuer  decision. 

Reversal. 

Where  it  appeared  to  the  Court  that  a  former  decision 
was  inconsistent  with  the  right  application  of  a  clear  and 
well  established  principle  of  law,  it  reversed  the  former 
decision  without  the  intervention  of  a  Court  of  Appeal. 
Allen,  J.y  without  differing  from  the  rest  of  the  Court  as  to 
the  principle  of  law,  thought  that  the  Court  having,  in 
Calhoun's  case,  decided  that  persons  were  not  disqualified 
from  acting  as  commissioners  by  reason  of  being  land 
owners,  the  Court  was  bound  by  that  decision  until  reversed 
by  a  Court  of  Appeal — Regina  v.  Commissioners  of  Sewers, 
Germantown  Lake,  1  Han,  343. 

See  Justice  of  the  Peace  IV.  V. 
Bond  C. 

FOUR  DAY  RUL.E. 

See  Error  5. 

Judgment  signed  in  term,  20  days  having  elapsed  since 
verdict,  not  necessary  to  enter  four  day  rule.  Jones  v. 
Betsford,  3  Pug.  489. 

Fraction  of  a  day. 

See  Execution  I.  7  21. 

FRAUD. 

Assignment   of   goods—  Defeating    execution  —  Bona 
Fides. 

See  Assignment  1. 

Ooods  claimed  under  previous  assignment— Taidng 
on  execution  bona  fides. 

See  Assignment  2. 
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conveyed  for  fraudulent  purpose  —  Trustee 
bound  to  convey— -Avoidance  hy  infant  cestui  que 
trust— Fraud  a  question  for  Jury* 

See  Infant  5. 

Judgment  on  aivard— Setting  aside  lor  Iraud. 

See  Practice  VI.  5. 

£<ease— Contra  vention  of  agreement— Cognizance. 

See  Landlord  and  Tenant  YI.  1. 

Release— Surviving  plaintiff  setting  aside  lor  Iraud. 

See  Practice  VI.  1. 

False  Declaration— Ownership  of  Ship. 

See  Shipping  Law  6. 

Trust  deed— Creditors— Fraud. 

See  Deed  III. 

Warrant  of  Attorney— Setting  aside  for  fraud. 

See  Warrant  of  Attorney. 

Contesting  receipt  on  ground  of  fraud— Attorney  pro« 
ceeding  to  trial  after  receipt  given* 

See  Beceipt. 

FRAUDS  (STATUTi:  OF). 

See  Contract — Agreement — Guarantee. 
1— interest  in  land— Ucense  to  cut  timber. 

A  license  to  cot  a  quantity  of  timber  within  certain 
prescribed  limits,  and  to  remove  the  aame,  does  not  convey 
any  interest  in  lands  under  the  Statute  of  Frauds,  or  give 
any  property  in  the  standing  trees.  Kerr  v.  Connelly  Ber.  188. 

4— Delivery  of  goods  -Acceptance. 

A  mere  delivery  of  goods  by  the  vendor  without  an 
actual  acceptance  by  the  vendee  of  some  part  thereof,  ia 
not  sufficient  within  the  Statute  of  Frauds.  Doley  v. 
Marks,  Ber.  346. 

The  receipt  of  goods  by  a  common  carrier  from  the 

vendor,  without  any  specific  direction  or  authority  from  the 

vendee,  will  not  amount  to  an  acceptance  by  the  vendee 

within  the  Statute.    Ibid. 
48 
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3— JTnsttce^s  Court. 

The  Statute  of  Frauds  is  equally  applicable  to  cases 
l)rought  in  the  Justice's  Courts,  as  to  actions  brought  in 
other  Courts.     McKeen  v.  Brown,  East.  T.  1831. 

4— Debt  of  third  party. 

B.  applied  to  plaintiff  to  hire  a  horse  and  was  refused, 
defendant  then  said  to  plaintiff  ''  Let  him  have  the  horse 
and  111  be  responsible  if  anything  goes  wrong."  Plaintiff 
thereupon  let  £.  have  the  horse  and  he  injured  him.  Held, 
That  such  promise  was  within  the  Statute  of  Frauds,  and 
not  being  in  writing,  defendant  was  not  liable.  Hamm  v« 
McAfee,  5  All  m%. 

5— I^ease  lor  three  years  Irom  f^itnre  time— Tenancy. 

A  verbal  agreement  to  lease  premises  for  three  yeai's 
from  a  future  time  is  void  under  the  Statute  of  Frauds, 
and  although  by  entry  and  payment  of  rent  to  the  mort- 
gagor in  possession,  the  party  would  become  a  tenant  from 
year  to  year,  as  to  him,  he  would  be  nothing  more  than  a 
tenant  at  will  to  the  mortgagee  or  a  person  claiming 
through  him.     Brewing  v.  Berryman,  2  Piig,  116. 

6— Agreement  to  remain  out  of  business  for  a  year. 

An  agreement  stated  in  the  declaration,  that  defendant 
would  remain  out  of  business  for  a  period  of  nine  months, 
from  tLe  time  when  plaintiff  should  begin  business,  whicii 
is  alleged  to  have  been  three  months  after  the  making  of 
the  agreement,  is  substantially  proved  by  an  agreement 
that  defendant  would  remain  out  of  business  for  a  year, 
And  such  an  agreement  is  not  within  the  Statute  of 
Frauds.  Whittaker  v.  Welch,  2  Pn<h  436. 
Y— Contract  not  In  writing:— Condition  fulfilled. 

After  delivery  of  logs  to  defendant,  he  cannot  object  in 
action  for  breach  of  the  agreement  in  not  paying  a  sum  oi 
money  to  a  creditor  of  plaintiff,  in  consideration  of  getting 
the  logs,  that  the  contract  is  void  under  the  Statute  of 
Frauds,  not  being  in  writing.     Stta  Agreement  5. 

fbai;dvl.e.\t  coi^vevaivc  e. 

See  Deed — Ejectment  II.  10. 
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FKAVDlTIiENT 

See  Distress. 

FRAUDlJ£.E3iT  BEPBESENTATIOIV. 

See  Warranty. 

L.,  residing  in  St.  John,  drew  bills  of  exchange  on 
plaintiff  at  Liverpeol,  which  he  accepted  for  the  accommo- 
dation of  the  defendants,  who  agreed  to  guarantee  the 
payment  of  them  at  maturity :  these  bills  would  fall  due 
on  the  2nd  Sept.  1868,  on  the  11th  August  L.  drew  other 
bills  on  the  plaintiff,  also  for  the  defendants'  accommoda- 
tion. The  plaintiff  received  L.'s  letter  advising  the 
drawing  of  these  bills,  on  the  24th  August,  and  not 
having  at  that  time  received  funds  from  the  defendants  to 
take  up  the  bills  falling  due  on  the  2nd  Sept.,  telegraphed 
to  L.  that  unless  those  funds  were  sent  he  would  not 
accept  the  bills  drawn  on  the  11th  August.  At  this  time 
L.  had  become  insolvent  and  left  the  Province,  having 
assigned  his  property  to  trustees  for  the  benefit  of  his 
creditors.  The  trustees  received  the  plaintiff's  telegram, 
and  took  it  to  the  cashier  of  the  Bank  who  knew  that  L. 
had  absconded,  and  an  answer  was  sent  to  the  plaintiff  by 
cable,  in  the  name  of  L.,  stating  that  funds  had  been  sent 
by  the  last  mail,,  which  was  the  fact.  In  consequence  of 
this  answer  the  plaintiff  accepted  the  bDls  drawn  on  the 
11th  August,  and  was  obliged  to  pay  them,  L.  not  having 
shipped  cargoes  of  lumber  as  he  had  agreed.  The  tele- 
gram sent  to  the  plaintiff  was  in  the  handwriting  of  one 
of  L.'s  trustees,  but  was  sent  to  the  telegraph  office  by  the 
cashier  of  the  Bank,  and  the  cost  of  transmittiug  it 
charged  to  L.  in  the  Bank  books.  The  cashier  swore  that 
it  w*is  sent  by  direction  of  the  President  of  the  Bank,  but 
he,  and  also  the  Directors,  denied  all  knowledge  of  it  till 
several  months  afterwards,  and  after  the  cashier  had 
become  a  defaulter  and  absconded.  Held,  in  an  action 
against  the  Bank  for  falsely  representing  by  the  telegram 
that  L.  was  in  St.  John,  whereby  plaintiff  was  induced  to 
accept  the  bills,  (per  Allen  and  Fisher,  J.  J.,  Weldon,  J., 
disecntientef)  That  answering  the  telegram  addressed  to  L. 
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was  not  within  the  scope  of  the  cashier's  duties,  and 
therefore  that  it  should  have  been  left  to  the  jury  to  find 
whether  the  answer  was  sent  by  the  authority  of  the 
Directors :  and  qucere,  whether  the  Stockholders  would  be 
liable  eyen  if  the  Directors  had  authorized  it.  Per 
Weldon,  J.,  That  as  the  telegram  to  L.  related  to  the 
payment  of  the  bills  of  exchange  in  which  the  bank  was 
interested,  the  cashier  had  authority  to  answer  it,  and  the 
defendants  were  liable  for  his  false  representation.  McKay 
V.  The  Commercial  Bank,  1  Tug.  1. 

Reversed  on  appeal  to  Privy  Council. 

See  L.  B.  5  Privy  Council  Appeals,  page  894. 

FRAUD VL.EJVT  TRANSFER. 

See  Evidence  I.  14. 

FREDISRICTOJV  (CITV  OF). 

See  By-Laws  —  Corporation] —  Costs  —  Justice  of  the 
Peace. 

l—OflTences— Trial— Jnstlce  of  Peace  of  Coanty  not  an 
Alderman— IVo  right  to  sit  with  mayor. 

Under  the  Act  26  Vic.  cap.  33,  which  requires  all  of- 
fences committed  in  Fredericton,  and  punishable  by  sum- 
mary conviction,  to  be  tried  before  the  Mayor  and  an 
Alderman  ;  a  Justice  of  the  Peace  for  the  County,  who  is 
not  an  Alderman,  has  no  jurisdiction  to  sit  with  the  Mayor 
and  try  an  assault.     Ex  parte  Hughey,  6  All.  69. 

SI— mayor— JTarisdlcl  Ion. 

The  jurisdiction  of  the  Mayor  of  Fredericton  as  a  Jus- 
tice of  the  Peace,  under  the  Act  22  Vic.  cap.  8,  sec.  82,  is 
limited  to  matters  arising  within  the  limits  of  the  City  ^ 
therefore,  he  has  no  right  to  sit  in  the  Sessions  of  the 
County  of  York  on  the  trial  of  a  bastardy  case  arising  out- 
side of  the  city.     Reg,  v  Carson,  6  AU.  138. 

:i— Right  to  vote— Af^sesflinienl  In  each  Ward. 

A  person  assessed  on  property  in  several  Wards  of  the 

City  of  Fredericton,  has  a  right  to   vote  in  each   Ward  in 

which  he  is  assesed,  under  the  Act  22  Vic.  cap.  8,  sec.  17. 

The  election  for  each  Ward  is  a  different   election.     Ex 

parte  Grieves,  6  All,  56. 
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4— Contractor— Interest— Disqualification— ^ao    i¥ar- 
ranto. 

A  contractor  with  the  Commissioners  of  the  Alms 
House  for  the  County  of  York  is  disqualified  from  heing 
elected  a  City  Councillor  in  Fredericton,  under  the  Act  22 
Vic.  cap.  8,  and  a  decision  of  the  City  Council  in  favour  of 
the  election,  on  complaint  of  an  elector,  under  the  24th 
section  of  the  Act,  does  not  preclude  the  elector  from  ap- 
plying for  a  quo  ivarranto  to  try  the  right.  Ex  parte  Cam- 
eron V.  1  Han.  806. 

When  a  person   elected  a  City  Councillor  has  entered 
upon,  and  is  exercising  the  office,  a  qiu)  warranto  is  the 
proper  mode  of  trying  his  right  to  it.     Ibid. 

5— Complaint— Prosecution   tor  eni^aging  in  occupa- 
tion without  license— Intormat ion. 

A  complaint  against  a  party,  under  26  Vic.  cap.  83, 
sec.  2  for  engaging  in  an  occupation  in  the  City  of  Frederic- 
ton,  not  being  a  rate-payer  of  the  City  or  County,  or 
licensed,  should  be  prosecuted  in  the  name  of  the  City 
Treasurer.  For  the  recovery  of  all  fines  and  penalties 
under  any  Act  relating  to  the  municipal  affairs  of  the 
City  of  Fredericton,  the  information  should  be  laid  by  the 
City  Treasurer,  or  by  his  authority :  and  a  conviction 
therefor,  founded  on  the  information  of  a  common  infor- 
mer, cannot  be  sustained.     Ex  pirte  Eagles,  2  Han,  51. 

6— i^ayor  a  ministerial  ofllcer— Refusal  to  suvear  in 
person  properly  returned. 

The  Mayor  of  Fredericton,  in  swearing  in  an  Alderman 
elect,  under  the  Act  22  Vic.  cap.  8,  is  merely  a  ministerial 
officer,  and  has  no  power  to  refuse  to  swear  in  a  person 
properly  returned  by  the  presiding  officer  as  duly  elected  ; 
on  the  ground  that  he  was  (in  the  opinion  of  the  Mayor) 
disqualified  by  law  from  being  elected.  Ex  parte  Ricliardis, 
2  Han.  131. 

Y— ^uo  Warranto— Discretion  ot  Court  in  gran  ting- 
Mayor —Colle€;tion  of  moneys  by. 

The  granting  a  qu^  warranto  being  discretionary,  it 
was  refused,  withoat  costs,  on  an  application  against  the 
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ifayor  of  Fredericton,  on  the  ground  that  he  was  disquali- 
fied from  holding  the  office,  by  reason  of  his  having  im- 
properly held  money  in  his  hands  belonging  to  the  City  ; 
no  corrupt  motive  being  charged  against  him,  the  amount 
being  small,  and  the  object  of  the  relator  in  making  in 
making  the  application,  not  free  from  suspicion.  Eximrte 
Torrens,  2  Han.  196. 

Semhle,  That  the  8th  section  of  the  22  Vic.  cap.  8,  and 
the  2nd  section  of  32  Vic.  cap.  87,  do  not  apply  to  moneys 
collected  by  the  Mayor  as  fines  imposed  for  violation  of  the 
City  bye-laws.     IbiiL 

8— ^!'ale  of  right  to  collect  market  tolls, 

A  sale  by  the  Corporation  of  Fredericton  of  the  right 
to  collect  market  tolls  for  a  year,  is  nod  illegal  under  the 
City  Charter,  22  Vic.  cap.  8  ;  and  a  bond  given  to  the  City 
by  the  purchaser  for  the  amount  of  the  purchase  money 
may  be  enforced.  Such  sale,  being  a  demise  of  the  tolls, 
may  be  by  parol,  though  tolls  are  incorporeal  hereditaments 
(Kitcliie,  J.,  (Ussentiente).  City  of  Fredericton  v.  Muliigan, 
5  AIL  571. 

9— Bye-la\vs(— Authority— Public  liandinifs  —  IVharHn- 
ger— Bond. 

The  charter  of  Fredericton  authorizes  the  Corporation 
to  make  bye-laws,  to  regulate  the  public  landings  in  the 
City,  though  the  title  to  the  land  is  held  by  the  Justices  of 
the  County.     Ex ixnie  Movryy  3  AIL  276. 

A  vessel  lying  at  a  private  wharf  in  Fredericton,  but 
extending  beyond  it,  and  partly  across  a  public  landing,  is 
pubject  to  the  orders  of  the  wharfinger  of  the  City,  and  the 
master  of  the  vessel  is  liable  under  the  City  bye-lnws  for 
disobeying  such  orders.     Ibid. 

By  the  48th  section  of  the  Charter  of  Fredericton,  **No 
person  shall  be  capable  of  acting  as  wharfinger  until  he 
shall  have  entered  into  a  bond  to  the  City,  with  two  suiti- 
cient  sureties  to  be  approved  of  by  the  City  Council,  in 
such  form  as  the  Mayor  shall  approve,"  &c.  A  Wharfin- 
ger was  appointed  in  April,  and  gave  a  bond  which  was 
approved  by  the  Mayor  :  Held,  in  a  prosecution  for  dis- 
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obeying  the  orders  of  the  Wharfinger,  That  having  per- 
formed the  duties  of  the  office  for  two  months  without 
objection,  the  approval  of  the  bond  by  the  City  Council 
might  be  implied.     Ihid. 

Qiuere,  Whether  the  giving  or  approval  of  a  bond  were 
necessary  preliminaries  to  any  legal  act  by  the  Wharfin- 
ger.    Ibid. 

The  office  of  Wharfinger  being  annual,  the  liability  of 
his  sureties  ceases  at  the  end  of  the  year  for  which  he  was 
appointed,  and  is  not  revived  by  his  re-appointment.  Ex 
parte  Mowri/,  3  All.  276. 

lO— Eieasiug:  land— Olvinff  New  £<ease— Auction. 

The  Act  10  Vic.  cap.  7,  empowering  the  Justices  of 
York  to  lease  certain  lands  at  auction,  provided  that  no 
lease  shoald  be  made  unless  the  upset  price  or  rent  should 
have  been  previously  fixed  by  the  Justices,  and  after  such 
land  should  have  been  sold,  or  once  offered  for  sale  at  pub- 
lic auction,  after  ten  days  notice.  The  right  of  the  Justices 
having  been  transferred  to  the  Corporation  of  Fredericton, 
they  agreed  to  lease  to  A.  who  died  before  executing  the 
lease  owing  rent ;  the  land  was  afterwards  advertised  to 
lease  by  auction,  but  before  the  sale  the  defendant  agreed  to 
take  a  lease  on  the  saa^e  terms  that  A.  held  it,  and  pay  the 
arrears  of  rent,  for  which  he  gave  his  promissory  note. 
Heldy  That  the  Corporation  had  no  authority  to  lease  the 
land  except  by  auction,  and  that  the  defendant  was  not 
liable  on  the  note.  Citi^  of  Fredericton  v.  LucaSy  3, 
AU.  583. 

Semble,    [per  Parker,  J.]    That  though  the  land  had 
been  once  leased  by  auction,   on  the  expiration  of  that 
lease  the  Corporation  was  bound  to  offer  it  again  at  public 
auction  before  giving  a  new  lease.     Ibid. 
Power  to  Contract  for  building  Iflarket  House. 

See  Corporation  13. 

License — Rifpiit  to  fj^rant. 

The  Act.  88,  cap.  89,  authorising  the  Mayor  of  Fred- 
ericton to  grant  to  any  person   ?<rishing  to  engage  in  any 
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trade,  profession  occupation  or  calling  in  the  citVy  a  license 
to  engage  therein  is  not  ultra  vires  as  being  an  interference 
with  trade  and  commerce.  A  commercial  traveller  is  en- 
gaged in  an  "Occupation,"  or ** calling'*  and  therefore 
comes  within  the  Act.     Ex  parte  FairbairnSy  1  P.  d-  B.  4. 

Freight. 

See  Lien,     Shipping  Law. 

Freehold. 

See  Fixtures. 

FRI  VOLOIJS  DEiniTBREB. 

Power  ill  Court  to  set  aside. 

See  Petty  v.  Hammond,  8  Kerr  684. 


OA]fIB£.II«0. 
Statute  ot  jflaine— Horse  racing. 

See  Statute  6.     Bailey  v.  McDufee. 

OABNISHBi:  PROCESS. 

Sec  Attachment. 

GENERAL.  ASSE3IBLY. 
Election  of  members— Return  of. 

See  Election  Law. 
Powers— Privlleires. 

See  Arrest. 

OENERAL  AVERAGE. 

See  Insurance. 

GENERAL.  ISSUE. 

See  Pleading  II.  24,  Evidence  llll. 

GERIflANTOWIV  LAKE. 

See  Commissioners. 

GUT. 

See  Donatio  Mortis  Causa, 

Parol  gitt  ot  land— Married  woman— Discontinuance. 

Where  there   was  a  parol  gift  of  land  to  a-  married 
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woman,  and  the  property  was  actually  occupied  by  the  hus- 
band of  the  donee  and  worked  by  him — she  resicaug  with 
him  as  his  wife — Held,  That  the  wife  could  acquire  no  title 
by  such  a  possession  either  against  her  husband  or  the 
donor — the  title  acquired  by  such  would  be  the  title  of  the 
husband. 

Qiuere,  Whether  a  party  gives  land  to  another  by  parol 
and  puts  him  in  possession,  this  might  not  be  considered 
a  <Iiscontinuance  of  the  owner's  possession,  and  the  statute 
of  limitations  begin  to  run  at  once  and  not  at  the  end  of  the 
year.     Doe  dcm.  Vincant  v.  Murray,  2  Pug.  375. 

See  Bond  11.  33. 

GLEBE. 

■ 

See  Church  of  England. 

Corporation.     Trespass  I.  8. 

OOOD  FRIDAY. 

See  Dies  Xoii, 

GOODS  SOLD. 

See  Assumpsit  (e) 

Governiueiit  eoutractor— Powers  of— Liability. 

See  Replevin  28.      Davidson  v.  King. 
Negligence  6.     Craig  v.  Chislwhn. 

Government  officer  -Liability  ol. 

See  Action  at  Law  IX.  29. 

A  servant  of  the  crown  is  liable  for  his  own  wrongful 
acts.     Morton  v.  Bartlett,  2  Pug.  215. 

GRAND  JURY. 

See  Criminal  Law. 

GRANT. 

See  Crown  Grant. 

GRIEVOUS  BODILY  HA  Rill. 

See  Criminal  Law. 
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OVARANTEE. 

I.    CONSIDERATIOIJ. 

II.  Operation  of  Statute  of  Frauds. 

III.  Construction  MUST  be  strictly  pursued. 

IV.  Parties'  Interest — Right  to  Sue. 

I. 
Consideration. 
Coiisideracioii  not  appearinii:  by  th«^  afj^eeiueiif. 

See  Pleading  I.  6. 
1  —Consideration  not  inferred  from  terms  of  iniarantee* 

The  plaintiff  agreed  to  a^l  vance  money  to  D.  T.,  to  enable 
him  to  get  logs,  on  receiving  security  for  the  delivery  of  the 
logs  :  the  defendant  having  agreed  to  become  security,  an 
agreement  for  the  delivery  of  the  logs  by  D.  T.,  and  pay- 
ment thereof  by  the  plaintiff  was  signed  by  them,  and  the 
defendant  then  wrote  upon  the  agreement  and  signed  the 
following  memorandum:  **I  guarantee  the  performance  of 
this  contract  on  the  part  of  D.  T. ;"  and  the  agreement  was 
then  delivered  to  the  plaintiff.  Held^  That  no  consideration 
for  the  defendant's  promise  could  be  inferred  from  the 
terms  of  the  guarantee;  and  that  the  same  rule  would 
apply,  whether  the  guarantee  was  written  on  the  same 
paper  with  the  agreement,  or  on  a  separate  paper  referring 
to  it.     Aitofi  V.  Balhchy  4  AIL  321. 

9 An  agreement  in  writing  was  made  between  the 

plaintiff  and  one  D.,  whereby  the  plaintiff  was  to  deliver 
600,000  feet  merchantable  spruce  logs,  at  certain  times  and 
places,  for  a  certain  specified  price  per  thousand ;  the  logs 
to  be  surveyed  by  one  W.A.,  by  Emery's  table  ;  and  at  the 
foot  of  the  agreement  was  tlie  following  memorandum, 
signed  by  the  defendant  at  thn  same  time  that  I),  signed 
it :  **  I  guarantee  the  above  payments  to  John  S.  Taylor  " 
(the  plaintiff).  Held,  That  there  was  a  sufficient  consider- 
ation expressed  by  reference  to  the  agreement.  Taylor  v. 
HarriSy  2  Kerr  343. 

Held^  also,  That  the  whole  of  the  600,000  feet  not  hav- 
ing been  delivered,  and  the  survey  of  part  of  the  lops  which 
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were  delivered  not  having  been  made  by  W.  A.,  the  defend- 
ant was  not  liable  on  his  guarantee.  A  surety  is  entitled 
to  a  strict  performance  of  the  contract  which  he  guarantees, 
and  any  deviation  made  without  his  assent  discharges  him* 
Ibid. 

S A  writing  by  defendant  in  the  following  words  : 

"  We  guarantee  that  the  wages  due  W.  K.  and  G.  N.,  from 
J.  H.,  for  making  timber  shall  be  satisfied  when  they  brinp; 
the  timber  up,  according  to  their  own  arrangements,"  shews 
a  BuflScient  consideration  of  forbearance  by  W.  K.  aid  G.  N. 
to  sue  for  their  wages  till  the  timber  was  brought  up.  (See 
Act  23  Vic.  cap.  31.)     Neville  v.  Joseph,  Hll.  T,  1832. 

4 The  rights  of  W.  K.  and  G.N.  for  wages,  being 

separate  and  distinct — Heldy  That  each  might  sue  se[)arately 
on  the  guarantee.     Ibid. 

5 ^A  guarantee    in    the   following  words  : — '*  We 

hereby  guarantee  to  you  the  payment  of  £50,  by  J.  G.,  in 
three  vears  from  this  date,"  shews  a  sufficient  consideration 
on  the  face  of  it.     Johnston  v.  Fraser,  Mich.  T.  1832. 

II. 

Operation  of  Statute  of  Frauds. 

1 Where  a  bill  of  sale,  by  way  of  mortgage  of  cer- 


tain cattle,  was  given  by  B.  to  A.,  which  were  to  be  deliv- 
ered on  a  future  day  in  case  B.  failed  in  payment  of  a 
promissory  note,  and  a  written  collateral  guarantee  given 
by  the  defendant  to  A.  to  secure  such  delivery :  Held,  That 
such  guarantee  not  stating  the  consideration  on  which  the 
same  was  made,  is  invalid  under  the  statute  of  frauds. 
Marks  v.  Scott,  2  Keir  638. 

{See  Act  28  Yict.  cap.  31.) 

3 C.  was  getting  timber  for  defendant  under  a  con- 
tract, and  being  in  want  of  hay,  sent  a  message  to  him  to 
that  effect.  Defendant  said  to  the  messenger  ''You  can 
tell  C,  or  any  one  that  will  supply  him  with  hay,  that  I 
will  accept  C.'s  order  payable  in  the  spring.'*  This  mes- 
sage was  communicated  to  the  plaintiff,  who  afterwards 
supplied  C.  with  hay.     Held,  in  an  action  for  goods  sold 
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and  delivered,  That  the  defendant's  undertaking  was  either 
collateral,  to  answer  for  C/s  debt,  or  an  agreement  to 
accept  an  order  from  G.  for  the  value  of  the  hay ;  and  in 
either  case  the  plaintiff  could  not  recover.  Semble,  That 
it  was  a  guarantee.     Cohrell  v.  Hatjield,  Triti.  T.  1881. 

III. 
Construction  must  be  strictly  pursued. 

t Where  the  defendant  undertook,  in  writing,  that 


if  the  plaintiff  would  advance  to  one  T.  H.  G.  to  the  amount 
of  £1000,  he  would  guarantee  that  T.  H.  G.  paid  the  plain- 
tiff £500  in  the  month  of  July  next ;  and  the  plaintiff  ad- 
vanced £281,  and  was  ready  to  advance  the  remainder  if 
T.  H.  G.  would  have  received  it.  HeUl,  That  the  defendant 
was  not  liable  to  any  extent  on  his  guarantee,  as  he  only 
agreed  to  be  responsible  if  the  advances  amounted  to  £1000. 
The  contract  of  guarantee  must  be  strictly  construed. 
Thome  v.  Carman,  2  Kerr,  381. 

^— When  an  Absolute  Coulracl. 

The  defendants  entered  into  a  written  contract  with  T., 
by  which  he  was  to  deliver  them  a  quantity  of  lumber  at  a 
certain  time.  They  afterwards  agreed  with  tlie  plaintiff  to 
transfer  to  her  the  balance  of  lumber  coming  from  T.,  for 
which  they  acknowledged  to  have  received  payment  in  full 
from  the  plaintiff,  and  guaranteed  to  see  the  lumber  deliver- 
ed at  the  time  specified  in  the  agreement  with  T.  Held, 
That  this  was  an  absolute  contract  by  the  defendants  to 
deliver  the  lumber,  and  not  a  guarantee  that  T.  should 
deliver  it,  and  that  the  plaintiff  had  nothing  to  do  with 
T.'s  contract  except  to  ascertain  the  time  of  delivery. 
Luidsay  v.  Rose,  8  Kerr  576. 

3— Contract-Delivery  of  Shingrles— Quality— Liability. 

In  March  1871,  P.  agreed  to  sell  and  deliver  to  plaintiff 
all  the  sawed  cedar  shingles  his  mill  manufactured  during 
that  season,  to  be  paid  for  on  delivery,  at  certain  rates, 
according  to  quality.  The  plaintiff  at  the  same  time  made 
an  advance  of  $500  to  P.  on  the  contract,  and  the  defend- 
ant agreed  as  follows :   (all   being  written  on  the  same 
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paper,)  "  I  guarantee  to  D.  G.  (plaintift,)  that  on  or  before 
the  10th  Mav  next,  P.  will  deliver  to  him  sufficient  sawed 
cedar  shingles  at  the  rate  specified  in  the  within  contract^ 
to  make  ^ood  to  him  the  above  advance  of  $500  ;  he  failing 
to  do  so,  I  hereby  hold  myself  liable  to  said  D.  G.  for  the 
sum  of  $500,  or  such  portion  of  said  advance  as  may  be 
due,  it  being  understood  that  I  am  to  get  credit  for  what- 
ever portion  of  shingles  may  be  delivered  by  said  P.,  sup- 
posing the  amount  does  not  come  to  $500/'  P.  delivered 
a  quantity  of  shingles,  some  under  the  contract,  (but  not 
to  the  amount  of  $500)  and  some  of  a  different  description 
and  under  a  separate  contract  of  which  the  defendant  had 
no  knowledge.  Held,  in  an  action  on  the  guarantee,  That 
the  defendant  was  only  entitled  to  credit  for  such  shingles- 
as  P.  had  delivered  of  the  description  and  quality  described 
in  his  contract  with  the  plaintiff,  and  not  for  all  the  shingles 
delivered;  and  that  the  plaintiff  was  not  bound  to  give 
notice  to  the  defendant  that  P.  was  not  fulfilling  his  con- 
tract.    Gem'ge  v.  Brayley,  HiL  T,  1878. 

IV. 
Parties'  Interest  in  Guarantee — Bight  to  Sue. 
See  Agreement  8. 

A  guarantee  by  one  partner  in  the  name  of  the  firm  for 
a  matter  not  relating  to  the  partnership  business,  will  not 
bmd  the  firm.     Markt  v.  Wrighl,  HiL  T.  1828. 

See  Supra.     Neville  v.  Joseph  1. 4. 

OUARDIAN  IN  SOCAOE. 
WIdoiv  holding  possession  for  heir. 

See  Possession  4. 

See  Boarding  House  Keepei . 

OIJBi  POWDER. 

See  Revenue  Act. 
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HABEAS  CORPUS. 

Proceedings  issuing  after  habeas  corpus  to  remove 
cause— Irregularity  in  m^ril  ot— Setting  aside  pro- 
ceedings. 

See  Practice  VI.  46. 

HAL.F   BLOOD. 

The  half  brothers  and  sisters  of  a  person  who  dies 
intestate  and  without  children,  are  not  entittled  to  the 
whole  real  estate,  under  the  Act  of  Assembly  26  Geo.  III. 
cap.  il ;  but  as  ''  the  next  of  kin/'  they  are  entitled  to 
the  remainder  of  the  estate  after  the  portion  of  the  heir 
at  law  is  deducted.     Doe  v.  Troughton^  3  All,  414. 

If  no  heir  at  law  can  be  found,  qiuere,  in  whom  will 
this  portion  of  the  estate  vest  ?     Ibid. 

The  person  entitled  as  heir  by  the  common  law,  is  not 
excluded  under  the  Act,  though  he  is  not  one  of  the  next 
of  kin  to  the  intestate ;  neither  are  the  next  of  kin  pre- 
vented 1  rom  taking  the  remainder  because  they  are  not  in 
equal  d^  giee  with  the  heir,  but  nearer  in  degree.     Ibid. 

Intestate*  leaving  sisters  of  the  ivhole  blood  and  a 
sister  of  half  blood. 

The  iialf  sister  of  a  person  who  dies  intestate  and 
without  issue,  is  entitled  to  an  equal  share  of  the  real 
estate  of  the  intestate  with  the  sisters  of  the  whole  blood 
under  the  Act  21  Vic.  cap.  26,  (Consol.  Stat.  cap.  78.) 
Doe  dem  Shannon  v.  Fortune,  8  Pw^.  259. 

HARBOUR  IWASTER. 

Appointment  ot. 

See  Appointment  of  Otfioer  1. 
Recovery  of  Fees. 

See  Assumpsit  III.  88. 

HEIR. 

See  Half  Blood. 
l¥idow  holding  for  lieir. 

See  Possession  4. 

Right  ot  entry  suspended  until  deatli  of  tenant  by 
the  Courtesy* 

See  Reed  v.  Burch'dl,  2  All  168. 
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lyectmi'iit  by,  without  previoii«»  deiURud  of  iiosses- 
sion. 

See  Ejectment  13.     Doe  dem.  Murray  v.  Mwn-ay. 

H£IR  AT  LAir. 

1— Intestate  without  children. 

If  A.  die  intestate  and  without  children,  leaving  a 
brother,  and  two  sisters,  the  brother  as  heir  at  law  will  be 
entitled  to  a  double  portion  or  two-1'ourths  of  the  real 
estate  of  A.  in  this  Province,  under  the  Act  of  Assemblv 
26,  Geo.  III.  cap.  11,  sec.  12,  and  the  sisters  to  one- 
fourth  each.  The  words  in  the  Act  do  not  confine  the 
double  portion  to  the  eldest  son  or  lineal  heir,  but  extend 
to  collaterals.  i>oe  dem.  Thompson  v.  Allanshmv^  1 
Kerr  84. 

3— Advancement. 

Under  the  Act  of  Assembly  26  Geo.  Ill,  cap.  11,  the 
eldest  son  and  heir  at  law  of  an  intestate  must  bring  into 
hotchpot  his  advancement  of  the  realty,  as  well  as  the 
younger  children,  if  he  seek  a  portion  of  the  real  estate 
left  by  the  father.  He  will  be  entitled  to  two  shares  or  a 
double  portion  of  the  aggregate  of  what  has  been  advanced 
and  left — per  Botsford,  Carter  and  Parker,  Justices ; 
Chipman,  C.  J.,  dissentieyite.  Doe  dem.  Shore  v.  Saunders, 
2  Kerr  18. 

3— Next  of  Kindred. 

If  a  person  dies  intestate  and  without  children,  leaving 
;i  mother  and  brother  and  sisters,  the  brother  and  sisters 
are  entitled  to  his  real  estate  under  the  Act  of  Assembly 
26  Geo.  III.,  cap.  11,  sec.  12,  as  '*  the  next  of  kindred  in 
equal  degree,"  to  the  exclusion  ol  the  mother.  Doe  dem, 
Mahoney  v.  Crane^  8  Kerr  228. 

The  eldest  brother  is  entitled  to  a  double  share,  as  heir 
at  law,    Ib'uL 

(See  Half  Blood.) 

4 The  law  of  descent  in   this  Province  has  not 

been  altered  by  the  Act  21  Vic.  cap.  26,  (Consol.  Stat.  cap. 
78,) — except  as  to  the  double  poj-tion  of  the  heir  at  law — 
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and  if  a  person  dies  intestate  and  without  children,  leaving 
a  father  and  brothers,  the  brothers  are  entitled  to  his  real 
estate,  to  the  exclusion  of  the  father.  Wetinare  v.  Wetmore, 
8  Pug.  418. 

5— Advancement. 

Where  the  intestate  in  his  lifetime,  gave  his  daughter 
;£1000,  the  same  was  held  to  be  an  advancement  which 
ou(j;lit  to  have  been  taken  into  account  in  making  a  distri- 
bution of  the  estate.     In  re  Fords  Estate,  1  P.  dt  P.,  561. 

See  Surrogate  Court — Same  case. 

HIOHITAVS 

(See  Justice  of  the  Peace.) 

I—  Saint  John   Highway   Act  —  OonAruiing    roads  — 
Obstructions— IVon-user. 

The  Saint  John  Highway  Act  60  Geo.  Ill,  cap.  16,  sec. 

8,  confirms  all  highways  used  as  such,  to  the  extent  and 

width  to  which  they  were  originally  laid  out ;  and  a  party 

is  liable  for  placing  an  obstruction  within  the  limits  of  the 

road  as  laid  out,  though  that  part  of  it  has  never  been  used 

as  a  road  by  the  public.     Rex  v.  Bennett,  Mich,  T.  1825. 

9— Road  throuirh  private  property— User. 

A  road  through  private  property  (parallel  to  a  public 
road,  as  laid  out  and  recorded  but  opened  through  the 
whole  distance),  is  not  deemed  a  highway,  nor  delicated  to 
the  public,  though  it  had  been  used  for  twelve  years  by 
persons  having  occasion  to  travel  in  the  direction  to  which 
the  public  road  extended.     Rev  v.  Vail,  Mich,  T,  182t>. 

S— Presence  of  Justices  at  assessment. 

The  Justices  who  issue  the  warrant  to  summon  a  jm-y 
to  lay  out  a  private  road,  under  the  Act  60  Geo.  Ill,  cap- 
6,  sec.  12,  must  be  present  iit  the  assessment  of  the  dam 
ages.     Pitt  V.  Lawson,  HiL  T.  1827. 

^—Corporation  of  St.  John— Obligation— Indictment. 

The  Corporation  of  St.  John  being  bounct  by  public  law 
to  repair  the  highways  in  the  city,  it  is  not  necessary,  in 
an  indictment  for  not  repairing,  to  set  forth  the  particular 
ground  of  the  obligation.  Rex  v.  the  Mayor  d'c.  of  St.  John^ 
HiL  T.  1828. 
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•)— Proceedinfr  lor  alteration  ol  road. 

A  proceeding  under  the  Act  50  Geo.  Ill,  cap.  6,  to 
obtain  an  alteration  of  a  road,  must  be  continuous  pro- 
ceeding; therefore,  if  a  proceeding  on  one  application 
fails,  there  must  be  a  new  application  of  freeholders  for  a 
warrant  to  summon  another  jury.  Rex  v.  White,  Commis- 
sioner of  Waterhorough,  East.  T.  1831.  . 

41— Laying^  out— Return  ot  Commissioners  not  evidence 
of. 

A  road  must  be  laid  out  before  it  is  recorded :  the  re- 
turn of  the  Commissioners  of  Highways  is  not  evidence  of 
the  laying  out  of  a  road  under  the  Act  50  Geo.  Ill,  cap.  6. 
Rex  V.  Sterling,  Ber.  22. 

Y— I¥eg:lect  of  Commissioners   to   file  r4*tnm— Laying: 
out  not  invalid  tliereby. 

The  laying  out  of  a  public  highway  by  Commissioners, 
under  the  Act  5  Wm.  IV,  cap.  2,  does  not  become  invalid 
by  the  neglect  of  the  Commissioners  to  file  a  return  of  the 
laying  out  with  the  Clerk  of  the  Peace,  as  directed  by  the 
Act.     Brown  v.  McKeel,  1  Kerr  311. 

9— Trespass— Justification— li¥idtli  of  road. 

The  defendant  in  trespass  pleaded  that  the  locus  in  qiio 
had  been  laid  out  and  recorded  as  a  Public  road,  three 
rods  wide.  Held,  No  justification  ;  the  Act  requiring  that 
no  public  highway  should  be  laid  out  of  less  width  than 
four  rods.     Perlee  v.  Dibhlee,  1  Kerr,  514. 

9—Couviction— Obstruction— Place. 

A  conviction  for  obstructing  a  highway,  is  bad,  unless 
it  appears  on  the  face  of  it  that  the  place  where  the  alleged 
obstruction  took  place  was  a  highw.iy.  Reg  v.  Brittain,  2 
Kerr  614. 

lO— Certainly  of  description— Laying:  out. 

The  record  of  a  road  laid  out  by  Commissioners  under 

the  Act  5  Wm.  lY,  cap.  2,  should  so  describe  the  road 

that  a  person  going  on  the  land  with  the  return,  may  be 

able  to  ascertam  and  trace  the  road ;  and  if  the  return 

does  not  point  out  the  width  of  the  road,  or  if  it  does  not 
44 
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appear  whether  the  line  described  is  to  be  the  centre,  or 
the  side  of  the  road,  it  is  defective.  Boynington  y.  Hobnes, 
3,  Kerr  74. 

Senible,  That  making  one  line  on  the  ground  may  be  a 
sufficient  laying  out,  if  it  appears  how  the  width  of  the 
road  is  to  be  formed  in  reference  to  such  line.     Ibid, 

11— Intended  alteration— Objecting^  Parties— Notice. 

Where  the  proceeding^  of  Commissioners  in  altering  a 
road  under  the  Act  6  Wm.  lY,  cap.  2  were  objected  to, 
whereupon  the  inhabitants  applied  to  two  Justices  to  ob- 
tain a  warrant  for  a  jury.  Held,  That  no  notice  was 
necessary  to  be  given  to  the  objecting  parties  of  the  time 
and  place  of  the  jury's  meeting  to  inquire  into  the  intended 
alterations.  Reg  v.  Commissioners  of  Highways  for  Johns- 
ton, 3  Kerr  583. 

Id  —  Justice   Presiding^  —  Relationsiii|»  —  Summoning: 
Jury— Farisli. 

It  does  not  render  a  Justice  incompetent  to  preside  at 
an  inquest  of  a  jury  summoned  under  the  Highway  Act, 
that  he  is  married  to  a  sister  of  the  party  applying  for  an 
alteration  of  the  road  :  nor  is  it  necessary  that  the  jury 
should  be  summoned  from  a  different  Parish  from  that  in 
which  the  alteration  is  to  be  made.     Ibid. 

1  :i— Dedication— User. 

Dedication  of  a  road  to  the  public  may  be  presumed 
from  long  uses  and  the  expenditure  of  statute  labour  on 
the  road ;  and  a  party  may  be  convicted  under  the  Act  5 
Wm.  lY,  cap.  2,  for  encroaching  on  such  a  road,  as  upon  a 
highway,  duly  laid  out  under  Act.  Reg  v.  Buchanan,  3 
Kerr  674. 

14— Title  to  Land— Justice  of  Peace— Trial. 

If  in  a  prosecution  before  a  Justice  of  the  Peace,  under 
the  Act  5  Wm.  IV.  cap.  2,  for  obstructing  a  highway,  the 
title  of  land  comes  in  question,  it  must  be  gone  into  by  the 
Justice  if  he  entertains  the  suit.    Ibid, 

Icl— Removal  ot  Fence— Commissioner's  duty. 

If  a  road  is  laid  out  over  land  on  which  a  fence  is  stand- 
ing it  is  the  duty  of  the  Commissioner  of  Hij^hways  to 
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move  the  fence,  and  the  owner  of  the  land,  omitting  to  do 
80,  is  not  punishable  under  the  Act  5  Wm.  IV.  cap.  2  for 
obstructing  the  highway.    Ex  parte  Morrison,  1  AIL  203. 

16— Dedication— Evidence. 

A  public  highway  may  be  established  in  this  country 
by  dedication  and  user  ;  but  if  the  question  arises  between 
the  public  and  the  owner  of  the  land  in  a  newly  settled 
part  of  the  country,  stronger  evidence  may  be  required 
than  in  a  more  populous  neighborhood.  Reg.  v.  Deane, 
2  AU.  233. 

IV— Crourn  Reservation— Bight— Evidence. 

Land  was  granted  to  the  Corporation  of  tit.  John  in 
1785,  reserving  a  right  to  the  Grown  to  enter  at  any  time 
and  erect  barracks,  batteries,  &c.  Held,  1st.  That  this  did 
not  prevent  the  Corporation  from  dedicating  a  part  of  the 
land  to  the  public  for  a  highway ;  2nd.  That  neither  the 
running  of  lines  across  the  land  by  officers  of  the  Boyal 
Engineers  in  1816  and  1818,  without  proof  of  their  instruc- 
tions, nor  the  subsequent  erection  of  a  gate  across  the  road 
by  the  military  authorities,  and  occasionally  closing  the 
same,  was  sufficient  evidence  of  the  exercise  of  the  res- 
ervation to  vest  the  exclusive  right  to  the  land  in  the 
Crown,  the  road  having  from  that  period  been  constantly 
used  by  the  public,  and  by  the  Military  only  as  a  road.  Ibid. 

1§— Record^Certainty- fintryr    of  Commissioner    or 
Surveyor. 

The  record  of  the  laying  out  of  a  road  under  the  High- 
way Act  12  Vict.  cap.  4,  should  state  the  width  and  courses 
of  the  road ;  and  if  defective  in  these  particulars,  it  will 
not  justify  the  Commissioner  and  Surveyor  of  roads  in 
entering  on  land  to  open  a  road.  Basterache  v.  Atkinson, 
2  All.  439. 

19  -Expenditure  of  Public  Money— Extent. 

The  expenditure  of  public  money  on  a  road  laid  out 
thirty  feet  wide,  can  only  make  it  a  public  highway  to  that 
extent,  and  will  not  have  the  effect  of  making  it  a  highway 
four  rods  wide.     Ibid. 
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^O— Assessment  ot  dAUiaii^es— When    made— Instance 
of  onrner. 

The  assessment  of  damages  to  a  person  through  whose 
improved  land  a  public  road  is  laid  out  under  the  Act  13 
Vic.  cap.  4,  need  not  be  made  concurrently  with  the  laying 
out,  but  may  be  subsequent  to  it.  If  made  before  the  road 
is  laid  out,  it  is  a  nullity.  It  should  be  made  at  the  in- 
stance of  the  owner  of  the  land,  and  not  of  a  person  apply- 
ing for  the  road.     Ex  parte  Hebert,  8  AU.  108. 

iti— IFarrant  to  snmnion  Jnry—I>irectlon— Delivery. 

The  warrant  to  summon  a  jury  should  either  be  directed  to 
a  particular  constable,  or,  if  generally, ''  to  any  constable," 
should  be  delivered  by  the  Justice  who  issues  it  to  some 
particular  constable  to  execute,  and  not  left  with  the  party 
applying  for  the  jury  to  select  a  constable.     Ihid. 

US— Assessment  on  vienr. 

The  jury  may  assess  the  damages  on  view  of  the  land, 
without  examining  witnesses,  if  none  are  produced.     Ibid. 

^3— lievy  ot  Damages. 

The  Sessions  cannot  order  the  damages  assessed  by  the 
jury  to  be  levied  upon  the  inhabitants  of  part  of  a  Parish 
unless  the  Commissioners  recommend  it.  If  the  Com- 
missioners recommend  the  assessment  to  be  levied  on  a 
certain  district,  under  sec.  9  of  the  Act,  they  must  name 
the  persons  to  be  assessed,  and  must  include  all  the  resi- 
dent rateable  inhabitants  within  the  district.     Ibid, 

^4— Return  to  Sessions. 

SemhUy  That  the  Commissioners  may  amend  their 
return  to  the  Sessions  before  an  order  made  to  levy  the 
assessment.    Ihid, 

9»)— Assessment  set  aside— Application  de  novo. 

If  an  assessment  is  set  aside  for  irregularity  in  the 
proceedings,  the  owner  of  the  land,  may  apply  for  a  warrant 
and  assessment  de  novo.    Ibid. 

46 — Damages — Value  ot  liand— Keeplnij^  up  fences. 

In  assessing  damages  under  the  Highway  Act,  to  the 
owner  of  improved  land  in  consequence  of  a  public  road 
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being  laid  out  through  it,  the  jury  are  not  confined  to  the 
value  of  the  land,  but  may  take  into  consideration  the  ex- 
pensea  of  keeping  up  fences.  Reg.  y.  Justices  of  Kent,  S 
AU.  118/ 

tiV— Excessive  Damages— Refusal  to  set  aside. 

Where  the  quantity  of  land  taken  was  two  acres,  and 
the  jury  awarded  the  owners  £76  damages,  the  Court  re- 
fused to  set  aside  the  award,  though  it  was  sworn  the  land 
was  not  worth  more  than  £5  per  acre,  and  that  some  of 
the  jurors  had  stated  they  gave  the  high  damages  to  pre- 
vent the  road  being  opened.     Ibid, 

ti§— Order  of  Sessions— Levy—Damaifes. 

Where  the  jury  recommended  that  the  damages  should 
be  levied  upoa  a  certain  part  of  the  Parish  in  which  the 
road  was,  and  the  Commissioners  sent  the  assessment  to 
the  Sessions,  requesting  that  it  might  be  "  dealt  with  ac- 
cording to  law,"  but  not  stating  their  opinion  that  the  road 
was  only  for  the  convenience  of  a  portion  of  the  Parish  : 
Held,  That  the  Sessions  were  warranted  in  ordering  the 
amount  to  be  levied  on  the  whole  Parish.    Ibid. 

99— Recommendations  of  Commissioners  not  binding^ 
on  Justices. 

The  Justices  are  not  bound  by  a  recommendation  of 
the  Commissioners  that  the  damages  should  be  assessed 
upon  a  certain  district.  If  they  disagree  with  the  Com- 
missioners, qiuere,  whether  they  have  power  to  assess  the 
whole  Parish.  An  order  of  the  Justices  to  assess  the 
amount  of  damages  awarded  by  a  jury,  is  a  sufficient  order 
for  the  payment.    Ibid. 

80— Dedication  of  Crown. 

To  establish  a  highway  by  dedication  of  the  Crown,  the 
particular  land  must  be  expressly  reserved  in  a  grant  from 
the  Crown,  or  be  defined  in  the  plan  of  a  grant  containing 
a  reservation  of  roads.     Cole  v.  Maxwell,  8  AU.  188. 

In  the  absence  of  any  evidence  of  a  plan  attached  to  an 
ancient  grant  of  land  "  with  allowance  for  roads,''  by  which 
a  particalar  part  of  the  land  is  dedicated  as  a  highway,  and 
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without  any  use  of  such  road  by  the  public,  a  dedication  by 
the  Crown  will  not  be  presumed,  though  several  of  the  old 
proprietors  of  lots  in  the  grant  spoke  of  a  planned  road  over 
the  land,  and  one  of  them  caused  the  lines  of  the' supposed 
road  CO  be  marked  on  his  land  about  40  years  before  the 
trial.     Ibid. 

The  declaration  of  the  owner  of  the  land  that  there  was 
a  road  through  it,  without  any  proof  of  use  or  of  the  locality 
of  the  road,  does  not  amount  to  a  dedication  of  it  to  the 
public.     Ibid, 

In  trespass  to  land  and  ploughing  up  the  soil,  defend- 
ant pleaded  that  there  was  a  public  highway  over  the  land, 
by  reason  whereof  he  entered.  Held,  That  if  it  was  a  high- 
way, ploughing  up  the  soil  was  not  justified.     Ibid. 

81— Becordinn:  as  laid  out— Commissioner's  duty. 

"When  Commissioners  of  Highways  have  laid  out  a  road 
it  is  their  duty  to  record  it  as  laid  out.  They  have  no  right 
to  abandon  a  pai't  of  it,  and  make  a  return  of  the  other 
part.     Ex  par U  Weade,  3  All.  807. 

83— ftkhntting^  np  road— Necessary  return  before. 

To  justify  the  shutting  up  a  highway  under  the  1  Rev. 
Stat.  cap.  66,  the  return  of  the  Commissioners  must  shew» 
either  expressly  or  by  necessary  implication,  that  the  road 
is  not  required  for  the  convenience  of  the  inhabitants  of  the 
parish.  The  words  "  not  required  for  the  inhabitants," 
and  **not  required  for  the  convenience  of  the  inhabitants*' 
are  not  identical  in  meaning.      OuLton  v.  Cartel',  4  AIL  169. 

River— Obstrnctinn:  use  of  as  iiigiiwray. 

kee  Action  on  the  Case  IV.  1. 

Erection  of  dam  in  public  stream— Desimction  of  same; 
by  persons  not  iiMnred— IiUnnction  to  restrain. 

See  Water  Course. 

L.ayinK  out  of  Highways— Biij^hts  of  Public— Evidence 
-Non  user. 

t  It  is  not  necessary  for  the  Commissioners  of  Highways 
in  laying  out  a  street  under  6th  Wm.  IV.  cap.  2,  to  put  up 
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fences  or  grade  the  road.  It  is  enough  if  a  man  can  go 
npon  the  ground  with  their  return  and  plan  and  discover 
where  the  street  is,  its  course,  length  and  width. 

The  street  having  been  laid  out  and  recorded  the  public 
acquires  a  right  in  the  whole  extent  of  it,  whether  it  is 
opened  and  used  or  not,  and  they  cannot  b;  non  user 
release  their  rights  over  it. 

The  return  of  the  Commissioners  of  Highways  properly 
made  and  filed,  is  evidence  of  the  laying  out  of  the  street* 
Regina  v.  McOowan,  1  P.  dt  B.  191. 

HiBinro. 

A  person  who  hires  a  horse  to  perform  a  journey,  is 
not  liable  for  the  value  of  the  horse  if  he  dies  on  the  road, 
without  the  fault  of  the  hirer  ;  and  qucere^  whether  in  such 
case,  where  the  hiring  was  not  by  the  day,  the  owner  of 
the  horse  could  recover  on  the  quantum  meruit  for  the 
tiine  the  defendant  used  the  horse.  Dickie  v.  Campbell 
HiL  T.  1827. 

HOLIDAY. 

Serrlce  of  papers  on. 

See  Practise  IV.  29. 

HOMICIDi:. 

See  Criminal  Law. 

HOjyiESTEAD. 

Qtuere,  Whether  the  Homestead  Act,  is  valid  as  to 
traders,  and  if  so  whether  there  is  the  requisite  machinery 
for  carrying  it  into  effect  when  the  debtor  assigns  under 
the  Insolvent  Act. 

Quarey  Whether  a  homestead  can  be  set  off  when  the 
land  is  mider  mortgage.     In  re.  Harrison,  2  Pug.  11.   • 

See  Insolvent  Act.     Same  case. 
Sale  of  nrhole  lands  under  execution. 

Application  must  be  made  by  the  debtor  or  his  wife  to 
have  homestead    set    off,   otherwise   Sheriff  justified  in 
selling  whole  lands.     Pourrier  v.  Harding,  2  Pv^/.  120. 
Insolvents. 

Quare^  Whether  provisions  of  Homestead  Act  apply  to 
the  real  estate  of  insolvents  under  the  Insolvent  Act.  Doe 
dem.  Smith  v.  Snarr,  1  P.  d  B.  56. 
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HORSE. 

See  Hiring — Warranty. 

HORSE  RACE. 

money   deposited   upon  —  Stakeholder  ~  Rig^ht  to   re- 
covery baf.k  of  deposit. 

See  Action  at  Law  I.  3. 

A  deposit  of  money  with  a  stakeholder  in  this  Province 
to  abide  the  result  of  a  horse  race  in  Nova  Scotia,  is  not 
an  illegal  transaction  under  the  Revised  Statutes,  and  may 
be  recovered  back,  if  the  race  is  not  run.  See  Kenney  v. 
Stubbs,  4  AU.  126. 
Betting  on— Statute  ot  iflaine. 

See  Statutes  6. 

HOUSE  OF  ASSEMBL.F. 

See  General  Assembly — Arrest  (privilege  from). 

HUSBAND  AND  ITIFE. 

I.  Actions  by  and  against. 
n.  Necessaries. 

III.  Separate   Property  of   Wife.      (Liability  of,  to 

Execution). 

IV.  Miscellaneous. 

I. 

Actions  by  and  against. 
1 — Release  of  action  by  hnsband. 

The  husband  may  release  an  action  brought  in  the 
name  of  himself  and  his  wife,  to  recover  a  debt  due  to  the 
wife  before  marriage,  though  she  is  living  separate  from 
him,  and  the  action  is  brought  for  her  benefit,  and  no 
consideration  was  paid  for  release,  McLeUan  v.  Cotigle,  4 
AU.  287. 

3— Abatement  of  Action— Death  of  Husband. 

An  action  brought  by  husband  and  wife  to  recover 
money  had  and  received  to  the  use  of  the  wife,  does  not 
abate  by  the  death  of  the  husband.  Harrington  v.  Mc- 
Manamin,  4  AIL  599. 
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S— Action  hy  inife  alone— Hasband  insane. 

A  married  woman,  whose  husband  is  insane  and  con- 
fined in  a  Lunatic  Asylum,  and  who  is  compelled  to 
support  herself  by  keeping  a  boarding  house,  may  sue  and 
recover  in  her  own  name,  the  amount  due  from  a  boarder 
lodging  in  the  house  after  her  husband's  insanity,  under 
the  Bev.  Stat.  cap.  114,  sec.  8. 

The  amount  due  from  a  boarder  under  such  circum- 
stances, vests  in  the  wife  as  her  separate  property,  and 
will  not  pass  to  the  husband's  representatives  on  his  death. 
AbeU  V.  Light,  1  Han.  97. 

4— I^egracyr— Husband  maintaining:  action  as  repre- 
sentative of  wife. 

If  a  legacy  is  bequeathed  to  a  married  woman,  who 

dies  before  any  act  done  by  her  husband  to  reduce  it  into 

possession,  he  can  only  maintain  an  action  for  it  as  the 

'  representative  of  his  wife,  though  he  may  be  beneficially 

entitled  to  it,     Collins  v.  Cahir,  2  AIL  103. 

5— Rent— Tenant  dyings,  ieavinif  a  wldow^— Continu- 
ance of  possession  by  second  husband— Non- 
Joinder  of  ^^fe. 

A  tenant  died  in  possession  of  premises,  leaving  a 
widow.  Held,  That  the  defendant,  who  had  married  the 
widow  and  continued  in  the  occupation  of  the  premises, 
was  liable  for  rent  during  his  occupancy,  and  that  the 
wife  need  not  be  joined  in  the  action  as  a  co-defendant. 
Matthew  v.  Chitticky  2  Kerr  696. 

6— Action  for  I>ower. 

A  widow  cannot  maintain  an  action  at  law  for  dower 
in  land,  in  which  her  husband  had  only  an  equity  of 
redemption  during  the  coverture,  even  though  the  hus- 
band's right  has  been  sold  since  his  death,  and  purchased 
by  the  defendant,  expressly  subject  to  the  right  of  dower ; 
or,  though  the  mortgage  may  have  been  paid,  if  it  is  not 
discharged  on  the  records.     Doe  v.  Estahrooks,  4  AIL  455. 

II. 
Necessaries. 
V— Liability  of  husband  for. 

The  defendant  turned  away  his  wife  without  cause,  and 
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afterwards  offered  to  take  her  back  and  provide  for  her 
but  she  refused  to  return.  The  jury  were  directed  that 
this  offer  did  not  relieve  the  defendant  from  liability  to  a 
third  person,  who  had  afterwards  supplied  the  wife  with 
necessaries.  Held,  per  Wilmot,  J.,  and  Ritchie  J.,  (Parker, 
J.,  dissentiente),  A  misdirection  ;  and  that  the  question  for 
the  jury  should  have  been  whether  the  defendant  made  a 
bona  fide  request  to  his  wife  to  return,  and  if  so,  whethei* 
she  had  refused  on  a  well-founded  belief  that  his  ill-treat- 
ment to  her  would  be  renewed.  Held  also,  That  the 
liability  of  the  husband  depended  upon  the  implied 
authority  of  the  wife,  as  his  agent,  to  bind  him ;  and  that 
when  the  necessity  for  the  authority  ceased,  her  right  to 
bind  him  ceased  also.  Held^  per  N.  Parker,  M.B.,  That  a 
husband  who  wrongfully  turns  away  his  wife,  continues 
liable  at  law  for  her  support,  except  in  case  of  her  mis- 
conduct ;  and  that  the  question  whether  she  was  bound  to 
return  to  his  home  on  his  offer  to  take  her  back,  could 
only  be  determined  in  the  Spiritual  Court,  in  a  suit  for 
the  restitutution  of  conjugal  rights.  Bennett  v.  Jones,  4 
AU.  897. 

9— Necessaries— Wife  living  apart. 

A  husband  is  liable  for  furniture  sold  to  his  wife  while 
living  apart  from  him  for  sufficient  cause,  but  not  for 
money  lent.     Oray  v.  Vesey,  1  P.  d  B.  276. 

III. 

Sbparatb  Property  op  Wife. 

9 Land  was  conveyed  to  a  married  woman,  for  life, 

for  her  separate  use ;  it  was  managed  under  her  directionst 
and  the  labor  paid  for  by  the  produce  of  the  land,  the  hus- 
band not  interfering  except  as  her  agent.  Held,  Ist.  That 
under  the  Rev.  Stat.  cap.  114,  the  crop,  when  severed,  did 
not  become  the  property  of  the  husband,  and  was  not  Liable 
to  seizure  under  an  execution  against  him.  2nd.  That  an 
action  for  seizing  the  crop,  under  execution  against  the 
husband,  was  rightly  brought  in  the  name  of  husband  and 
wife.     Dow  and  Wife  v.  Dibblee,  1  Han,  66. 
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10 When  a  husband  and  wife  reside  on  land  of 

which  the  wife  has  the  fee,  the  husband  is  tenant  by  the 
courtesy,  and  the  crops  raised  by  his  labour  and  the  labour 
of  his  servants  and  children,  are  his  and  liable  to  seizure 
for  his  debts,  and  the  Sheriff  may  enter  to  make  a  levy. 
In  the  absence  of  title,  the  possession  is  the  possession  of 
the  husband.     Pourrier  and  wife  v.  Raymond,  1  Han.  512. 

IV. 

Miscellaneous. 

Inlant  snbseqaently  married— Bight  ol  emtiy  ol  hus- 
band. 

See  Limitation  of  Actions  IV.  16. 

Jllesne  prollts—Jadi^ent  against  urif e  before  marriage 
—No  averment  of  marriage. 

An  action  for  mesne  profits  against  husband  and  wife 
alleging  a  joint  trespass,  is  not  supported  by  proof  of  a 
judgment  in  ejectment  against  the  wife  before  marriage — 
the  marriage  not  being  averred.  Bumharn  v.  Watts,  1 
AU.  89. 

Costs— Attachment  against  married  uroman. 

See  Attachment  27. 
Deed— Joinder  by  wife. 

See  Deed  I.  27. 
Pariitlon— Infancy— -Long  acquiescence. 

See  Partition. 
Decree  barring  right  of  dower  of  wife. 

See  Divorce. 

Tenant  by  Courtesy.     See 
Properiy  passing  to  hnsband*s|representatives. 

See  Supra,  Ahell  v.  Light, 

IFife  not  competent  to  submit  by  bond  to  arbitration. 

See  Arbitration,  &c.,  V.  4. 

Delivery  ot  note  to  wife  by  husband— Delivery  of  box. 

See  Donatio  Mortis  Causa. 

Release  of  Dower— Property  subsequently  acquired* 

See  Dower. 
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IDENTITT. 

See  Name — Misnomer. 

Identity  ot  person— Tivo  surveyors  of  lantber  same 
name— Left  to  Jury  to  decide  upon  tiie  evidence 
uriiicli  of  the  two  was  intended. 

Rankin  v.  Emery ^  Ber.  830. 

Identity  of  defendant  witii  person  named  in  note — 
Suiiiciency  of  evidence. 

See  Bills  and  Notes  V.  16. 

Trespass— False  imprisonment— Not  siieurn  that  party 
uras  commonly  knou'u  by  name  by  which  he 
w^as  arrested. 

See  Pleading  II.  2  0. 

Judgement— Action  on— Averment  that  the  defendant 
and  person  named  are  the  same^  sufficient. 

See  Pleading  I.  58. 

Alias  description— Sufficiency  of  proof. 

See  Pleading  I.  57. 

Judgement— Action  on  <|uiere.  As  to  sufficiency  of  name 
of  defendant,  ivith  person   named  in  Judgment. 

See  Evidence  II.  29. 

Arrest— Insufficiency  of  Affidavit  to  dischargre  defend* 
ant  for  arrest  under  mistaken  name. 

See  Affidavit  III.  5. 

Replevin— Ulisfalce  in  name  of  party  claiming  pro- 
perty. 

See  Replevin  21. 
Identify  of  Commissioner  tal&inii^  deposition. 

See  Evidence  IX. 
Land— Identity— Evidence. 

Defendant,  by  writing  addressed  to  the  plaintiff,  stated 
that  he  would  **  take  property,"  and  give  his  notes  for  a 
certain  sum.  Plaintiff  wrote  on  the  same  paper,  that  he 
could  not  sell  "  property,"  but  would  **  re-deed  to  H."  and 
take  notes  for  a  certain  sum,  specifying  the  time  of  pay- 
ment ;  to  which  the  defendant  agreed.  Plaintiff  proved 
that  H.  had  conveyed  to  him  the  equity  of  redemption  in  a 
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certain  property.  Held,  That  this  sufficiently  identified 
the  property  referred  to  in  the  agreement ;  though,  if  ne- 
cessary, parol  evidence  was  admissible  to  shew  what  pro- 
perty the  agreement  related  to.  Pugsley  v.  Gillespie,  Mich. 
T.  1872. 

IIiL.i:OITI3IATC  CH1L.D. 

Liability  of  father  for  support  of. 

The  father  of  an  illegitimate  child  is  not  liable  to  a 
third  person  for  the  expense  of  supporting  such  child,  un- 
less it  has  been  incurred  upon  his  authority ;  or  he  has 
contracted  to  pay  for  it.    Forrest  v.  McRea,  2  Kerr  174. 

Orandson— lie^timate  and  Illegitimate  €lilld— Same 
name— Devise— Operation. 

See  Will  2. 

IimPEBIAL  STATUTES. 

See  British  Statutes. 

IMPl^IED  CONTRACT. 

See  Contract. 

UHPRlSOMllIJElirT. 

Imprisoumeut  by  order  ot  a  Judir^  under  provisions 
oi  Consol.  Stat.  cap.  SS^  sees.  !2S«869  not  ultra 
vires. 

See  British  N.  America  Act  11.     Ex  parte  Ellis. 

Imprisonment  for  default  of  payment  of  penalty   nl 
tra  vires. 

See  By-Law  8,  Ex  parte  Trask. 
Insolvent  Act— Party  not  a  trader.     • 

See  B.N.  A.,  Act  6. 

iniPouiVDiiiro  c attire. 

Under  the  1  Bev.  Stat.  cap.  61,  sec.  20,  (Consol 
Stat.  cap.  110),  authorizing  all  cattle  impounded  to  be  sold 
at  public  auction  after  fourteen  days*  public  notice — 
unless  all  charges  and  expenses  incurred  on  account  thereof 
be  paid — a  pound-keeper  is  not  authorized  to  sell  all  the 
cattle  he  may  have  in  pound,  but  only  sufficient  to  meet 
the  charges  and  expenses  already  incurred.  Dickie  v.  Law- 
son,  2  Pug.  46. 
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Povirer  to  make  reirulatlons— Appointment  of  officers 
and  iniposin§[  lees. 

See  Statute  2,  same  case. 

INCUHEBBANCE. 

Reiristered  Memorial  of  Judgment  against  vendor  is 
evidence  of  incumbrance  on  liis  land. 

See  Lien. 

Purchaser  of  land  entitled  to  land  firee  from  incum- 
brance. 

See  Vendor  and  Purchaser. 

Registry  of  Mortgage  not  a  notice  of  an'incumbrance 
to  a  subsequent  purchaser. 

See  Doe  v.  Power,  1  All.  271. 

IIVDEMNITY. 

Master  and  owner  of  ship— Bisks— Implied  contract 
to  indemnify— Bfegligence. 

See  Principal  and  Agent  22. 

IIVDICTMENT. 

See  Criminal  Law. 

IIVBOBSEMCJVT. 

See  Bills  and  Notes. 

llKDU€TIOJ¥. 

See  Trespass,  I.  8. 

INFANT. 

t— Promissory  Mote. 

The  promissory  note  of  an  infant  is  voidable  only,  and 
he  may  confirm  it  after  he  comes  of  age.     Fisher  v.  Jewett 
Ber.  85. 

9— Deed— Voidable. 

The  deed  of  an  infant  is  voidable  only  ;  and  the  infancy 
cannot  be  given  in  evidence  to  invalidate  the  deed,  in  a  suit 
between  third  particb.    Donohoe  v.  Hallett,  Trin.  T.  1828. 

3— Avoidance  by  heirs. 

The  conveyance  of  an  infant  is  voidable  only,  and  may 
be  confirmed  after  he  comes  of  age ;  but  if  he  dies  soon 
after  coming  of  age,  having  done  no  act  to  confirm  the 
deed,  his  heirs  may  avoid  it.  Doe  dem.  Foster  v.  Lee, 
Mwh.  T.  1871. 
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4— Covenant  not  to  trade. 

A  covenant  by  an  infant  in  an  indenture  of  apprentice- 
ship, that  he  will  not  carry  on  a  trade  within  certain  limits, 
is  not  binding  on  him.    Reg.  v.  Harris^  1  AIL  100. 

A— Conveyance  to  infant  —  Fraudulent  intent— Subse- 
quent couTeyancc^  by  grantor  and  infant. 

Land  was  conveyed  to  an  infant  by  direction  of  his 
father  for  the  purpose  of  defrauding  the  father's  creditors, 
the  father  having  afterwards  been  arrested  by  the  credi- 
tors, he  and  his  son  joined  in  a  mortgage  of  the  land  to 
secure  the  debt.  Heldy  That  the  mortgage  was  good ;  that 
the  infant  being  only  a  trustee  for  his  father,  was  bound  to 
convey  the  land  as  he  directed  ;  and  that  neither  of  them 
could  set  up  the  infancy  to  defeat  the  mortgage.  Doe  dem. 
IHffin  V.  Simpson,  3  Ken*  194. 

6— Scire  Facias  on  Judgment— Infant  not  served. 

Judgment  by  default  was  signed  against  A.  and  B.,  on 
a  joint  and  several  promissory  note.  B.  was  not  served 
with  process,  and  on  a  scire  facias  against  him,  under  the 
Act  26  Geo.  8,  cap.  24,  to  obtain  execution  on  judgment, 
proceedings  were  stayed — it  appearing  that  at  the  date  of 
the  note  he  was  an  infant,  and  had  not  authorized  A.  to 
sign  the  note  for  him,  and  had  no  knowledge  before  the 
judgment  of  its  having  been  done.  Neither  the  fact  of  the 
note  having  been  given  for  a  balance  due  the  plaintiff  on  a 
lumber  transaction,  in  which  A.  and  B.  werej  jointly}  con- 
cerned ;  nor  of  B*s  having  offered  after  coming  of  age  to 
compromise  and  pay  a  portion  of  the  debt,  will  deprive  him 
of  his  right  to  relief.     Mitchell  v.  Astle,  2  Kerr  86. 

Right  of  entry  accruln§[  to   female   infant— marriage 
—Action  not  brought  ivithin  time. 

See  Limitation  of  Actions  lY.  16. 
Infancy  no  bar  to  enforcing  contract. 

See  Contract  14. 
Infant  apprentice— Conviction. 

See  Apprentice. 
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INFERIOR  COrRTS. 

TaxiuiT  Costs  by  Clerk  of  Supreme  Conrt. 

See  Costs  75. 

Mandamus  to  try  Cause. 

See  Mandamus  2. 

Mandamns  refused  to  compel  Court  of  Common 
Pleas  to  award  cosis. 

See  Mandamus  7. 

Mandamus  rellised  to  compel  May^lstrate  to  proceed 
in  a  criminal  cause  at  suit  of  private  prosecu- 
tor. 

See  Mandamus. 

Prohibition  to  restrain  action  brongrlit  ai^ainst  Clerk 
of  the  Circuits  for  recovery  ot  line  imposed. 

See  Prohibition. 

Removal  ot  Cause— Issue  of  Writ  ol  Error. 

See  Error  (Writ  of.) 

The  Inferior  Courts  of  Common  Pleas  have  no  power  to 
grant  new  trials,  and  a  mandamUs  will  issue  to  compel 
them  to  enter  judgment  for  a  party  in  whose  favor  a  ver- 
dict has  been  given  in  that   Court.     Eex  v.   Justices  of 
Northumberland^  HU,  T,  1826. 

The  Inferior  Courts  of  Common  Pleas  are  Courts  of  Be- 
cord  in  regard  to  summary  actions,  as  well  as  other  ac- 
tions.    Wheeler  v.  Grant  Mich.  T.  1882. 

Judgment  of  not  conclusive. 

See  Judgment  1-8,   Wright  Jv.  Parlee. 

V.  9  Jackson  Y»0'DonnelL 

Removal  of  cause. 

See  Attorney-General. 

fIVFORlflATIOJV.; 

See  Justice  of  the  Peace — Criminal  Law — Crown  Grant 
I.  18 — Quo  warranto. 

I ^An  information  of  debt,  filed  by  the  Attorney- 
General,  is  sufficient,  though  it  is  stated  to  be  on  the  rela- 
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tion  of  the  Deputy  Treasurer:  if  such  allegation  is  un- 
necessary, it  might  be  rejected  as  surplusage.  Attorney- 
General  V.  Patterson,  East  T.  1826. 

3 An  information,  alleging  the  oflfence  to  be  the 

importing  goods  into  the  Province  from  the  United  States, 
contrary  to  the  Acts  of  Assembly,  does  not  state  any  of- 
fence against  the  Act  6  Wm.  IV,  cap.  4,  which  declares  a 
forfeiture  of  all  goods  landed  before  they  are  reported  at 
the  Treasurer's  office,  and  a  permit  obtained.  The  "  im- 
porting'' goods  and  **  landing''  them,  are  distinct  acts.  At- 
toiTiey-Oeneral  v.  250  BaireU  of  Fishj  Ber.  419. 

INlTIAIiS. 

See  Name. 

furjinwcTioiv. 

See  Practice  in  Equity — Equity. 

imrJVKEEPEB. 

Probibition  as  to  selUn§[  liquor  on  credit. 

The  prohibition  in  the  Act  17  Vic.  cap.  15,  sec.  13, 
against  selling  liquor  on  credit,  only  applies  to  innkeepers 
and  tavern  keepers.     McAidey  v.  Lawlor,  4  AIL  600. 

See  Boarding  House  Keeper. 

iBmruENDO. 

See  Defamation — Pleading. 

1]V<|UEST  OF  OFFICE. 

See  Crown  Grant  I-  18,— License — Intrusion. 

IIV<|VIRY  (WRIT  OF.) 

See  Practice  X. 

lIVROLiLIflEIVT. 

Statute  of  liiroilinents  is  in  force  in  this  Proirince. 

See  British  Statutes. 

:  •ifAfi  ENSOl^VENT  A€T  1§69  AJVD  1§T^. 

1— Connty  Court  Judir^— Hearing  petition. 

The  County  Court  Judge   of  the   County  in  which  the 

demand  on  the  debtor  to  assign  is  made,  is  the   proper 

parly  to  hear  the  petition,  although  the  debtor  may  reside 

i.  ad  do  business  in  another  County.    See  Ex  parte  Thomas^ 

'2  Han.  168. 
45 
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Removal  of  proceedings  had  before  Judge  of  County 
Court  not  allowed. 

See  Certiorari  I.  5. 

H— Creditor— Debt  not  matured. 

A  creditor  whose  debt  has  not  matured  may  take  pro- 
ceedings to  subject  the  estate  of  his  debtor  to  compulsory 
liquidation  under  the  Act,  section  20.  In  re  Perks,  2  Han. 
121. 

3— Property— Tbird  party— Claim— Attachment* 

If  property  claimed  by  a  third  person  has  been  attach- 
ed as  the  property  of  an  insolvent,  under  a  warrant  issued 
under  the  20th  section  of  "  The  Insolvent  Act  of  1869/' 
such  person  has  no  right  to  apply,  under  section  50,  to  set 
aside  the  attachment,  or  to  have  the  property  restored  to 
him  by  the  assignee  :  he  must  resort  to  his  common  law 
remedy.     Clementson  v.  Hammond^  East  T.  1871. 

A  third  party  cannot  object  to  the  regularity  of  the  pro- 
ceedings taken  against  a  debtor  under  the  Insolvent  Act  of 
1869.    Ihid. 

4— Execution— Setting  aside— Right  of  Insolvent. 

Plaintiff,  a  judgment  creditor  of  defendant,  proved  his 
claim  before  the  assignee  under  the  Insolvent  Act ;  after- 
wards, and  before  defendant  obtained  his  discharge,  the 
plaintiff  issued  execution  on  his  judgment,  and  levied  upon 
property  which  the  insolvent  had  not  included  in  his  sched- 
ule of  assets.  Held,  That  whether  the  property  belonged 
to  the  defendant  at  the  time  of  his  insolvency,  or  was 
the  property  of  a  third  person,  he  had  no  right  to  apply  to 
set  aside  the  execution,  as  in  either  case,  he  could  have  no 
right  to  it.     Jones  v.  DesBrisay,  Trin.  T.  1871. 

5 Where  proceedings  for  compulsory  liquidation 

are  taken  under  ''  The  Insolvent  Act  of  1869,"  and  an  at- 
tachment is  issued,  money  which  has  been  levied  by  the 
Sheriff  under  an  execution  against  the  debtor,  but  which 
has  not  been  paid  over  to  the  Judgment  creditor,  passes  to 
the  assignee,  under  the  59th  section  of  the  Act.  BuUen 
V.  Harding,  Mich.  T.  1871. 
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4(— Compulsory  liquidation— IVo  petition  presented— 
Proceedinifs. 

Mm  a  creditor  of  defendant,  made  a  demand  upon  him 
to  assign  his  estate,  for  the  benefit  of  his  creditors,  under 
the  14th  section  of  "  The  Insolvent  Act  of  1869."  No 
petition  against  this  demand  was  presented  within  five 
days,  as  required  by  the  Act,  but  after  that  time  the  defend- 
ant settled  his  debt  with  M.,  who  took  no  further  pro- 
ceedings. Heldf  That  the  estate  of  the  defendant  was 
nevertheless  subject  to  compulsory  liquidation,  and  that 
the  demand  of  M.,  enured  to  the  benefit  of  the  other  credit- 
ors of  the  defendant.     Dever  v.  Morris,  1  Pug.  270. 

T— Sections  93  and  93— <|uasi  penal. 

The  92nd  and  98rd  Sections  of  ''  The  Insolvent  Act  of 
1869"  being  quasi  penal,  are  to  be  strictly  construed,  and 
to  warrant  imprisonment  under  their  provisions  the  case 
must  be  brought  within  the  express  words  of  the  Act. 
Jones  V.  Bigeau,  1  Pug.  334. 

9— OiTer  to  suiTer  Judfrm^nt— £lfec*.r. 

In  an  action  on  a  promissory  note  made  by  tbe  defen- 
dant in  favor « of  the  plaintiff,  the  declaration  alleged  fraud 
and  false  pretences  in  obtaining  credit  according  to  the 
92nd  section  of  the  Act,  the  defendant  pleaded  the  general 
issue  and  gave  a  notice  of  defence  denying  the  alleged 
fraud ;  he  also  filed  an  offer  under  the  Act  18  Vic.  cap.  9, 
to  suffer  judgment  by  default  for  the  amount  of  the  note, 
which  offer  the  plaintiff  accepted.  Held,  That  this  was 
not  such  a  judgment  by  default  as  was  contemplated 
by  the  93rd  section  of  the  Act ;  the  acceptance  of  the  de- 
fendant's offer  having  settled  all  the  issues  in  the  suit,  and 
therefore  no  order  for  imprisonment  could  be  made.    Ibid. 

9— Transfer— Uiiiust  preference— Pressure— Contracts 
uritli  party  iuionring  oi  insolvency— Construction 
of  Act— liCtterSf  use  of  on  lieariui^  an  appeal  in 
Equity. 

In  1869  W.  agreed  to  make  cash  advances  from  time 
to  time  to  B.,  and  6.  promised  to  give  W.  security  on  his 
property  when  W.  should  require  it.      W.   made  cash 
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advances  to  a  large  amount.  In  August,  1875,  B.  being 
hopelessly  involved  by  reason  of  giving  accommodation 
notes  and  otherwise,  W.,  by  his  Agent  T.,  after  very  con- 
siderable urging,  obtained  security  for  W.  upon  almost  the 
entire  property  of  B.  It  did  not  appear  that  W.  knew 
the  exact  state  of  B.'s  affairs,  or  the  full  amount  of 
B.'s  indebtedness,  but  a  majority  of  the  Court  were 
of  the  opinion  that  W.  must  be  considered  to  have 
known  that  B.*s  affairs  were  desperate.  B.  gave  W.  a 
certificate  of  sale  of  the  ship  Oneota  on  the  17th  day  of 
August,  1872.  W,  sold  to  himself,  at  what  was  admitted 
to  be  a  fair  price  for  the  ship,  on  the  4th  Sept.  following, 

B.  confirmed  the  sale  on  the  20th  Sept.  following.  B.  made 
an  assignment  for  the  benefit  of  his  creditors  in  November 
of  the  same  year,  and  his  assignee  filed  a  Bill  to  recover 
back  the  property  so  transferred  to  W.     Held^  (by  Allen, 

C.  J.,  and  Weldon,  J.,  "Wetmore,  J.,  dissentiente,)  That  the 
transfer  from  B.  to  W.  was  an  unjust  preference,  made  in 
contemplation  of  insolvency,  and  therefore  void  under  the 
89th  section  of  the  Insolvent  Act  of  1869.  Allen,  C.  J. 
was  of  opinion  that  the  case  was  also  within  the  pro- 
visions of  the  latter  part  of  the  86th  sectioi>  of  the  said 
Act.  Wetmore,  J.  was  of  opinion  that  the  case  was  not 
within  the  provisions  of  the  86th  section.  Ileldy  (by 
Allen,  C.  J.,  and  Weldon,  J.,  Wetmore,  J.,  dissentiente,) 
That  neither  the  previous  promise  of  B.  to  give  security, 
nor  the  pressure  brought  to  bear  on  him  by  T.,  (W.'s 
agent)  made  the  transfer  good.  Heldy  The  transfer  was 
not  protested  by  the  81st  section  of  the  Merchant  Ship- 
ping Act  of  1854. 

An  Act  of  the  Parliament  of  Canada  must  be  construed 
according  to  its  terms,  and  not  by  the  provision  of  English 
Acts,  though  in  many  respects  similar. 

The  words  in  the  89th  section  of  the  Insolvent  Act  of 
1869,  **  In  contemplation  of  insolvency,"  are  to  be  con- 
strued by  the  qtio  animo  of  the  grantor. 

The  words  **  unjust  preference "  in  the  same  section 
are  equivalent  to  the  words  '*  fraudulent  preference  "  in 
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the  English  Bankrupt  Act  of  1869.  By  Weldon  J.,  The 
word  "  unjust  *'  should  be  construed  in  its  natural  sense, 
and  an  ''  unjust  preference  "  is  one  that  prevents  an  equal 
distribution  of  the  insolvent's  property  among  all  his 
creditors.  By  Wetmore,  J.,  The  89th  section  of  the 
Insolvent  Act  1869,  is  ultra  vires  so  far  as  it  operates  upon 
property  lawfully  acquired  by  persons  not  insolvent.  Where 
certain  letters  were  referred  to  in  defendant's  answer,  the 
Judge  in  Equity  required  the  defendant  to  produce  them 
for  the  plaintiff's  inspection,  and  certain  of  them  were  put 

• 

^n  evidence  on  the  hearing,  and  the  Judge  made  use  of 
them  in  arriving  at  his  judgment.  By  Weldon,  J.,  That 
the  ruling  of  the  Judge  in  Equity  was  correct.  By  Wet- 
more,  J.,  That  at  least  it  was  no  ground  for  appeal.  If 
the  order  of  the  Judge  in  Equity  was  improperly  made,  it 
should  have  been  appealed  from  at  the  time.  McLeod^ 
Assignee,  dbc,  v.  Wright,  I  P.  dt  B.  68.  Wright,  Appellant, 
and  McLeod,  Respondent. 

10  —  Fraudulent  preference  —  I?lort§[age  ipiveu  five 
months  before  issue  of  attaclinient« 

Where  a  mortgage  to  secure  an  antecedent  debt  was 
given  by  a  trader  more  than  five  months  before  the  issue 
against  him  of  a  writ  of  attachment,  under  the  Insolvent 
Act  of  1869,  the  Court  Held,  That  as  the  burthen  of  prov- 
ing that  the  mortgage  was  given  in  contemplation  of  insolv- 
ency was  upon  the  assignee  of  the  estate,  in  which  he  had 
wholly  failed,  and  as  fraud  was  not  to  be  presumed  unless 
the  conveyance  was  made  within  thirty  days  of  the  issuing 
of  the  attachment,  the  mortgage  was  therefore  not  void 
under  sec.  89  of  the  Act,  as  being  a  fraudulent  preference. 
Ex  parte  Jones,  Re  Raymond,  2  P.  ci  B.  186. 

11— Contemplation  ot  insolvency— Bill  ol  sale  of  all 
yoods  to  secure  past  debt  -Bill  of  sale  registered 
—Relation  to  delivery. 

C,  a  trader,  being  insolvent,  gave  to  H.  a  bill  of  sale 
transferring  all  his  stock  in  trade,  goods  and  chattels  of 
every  description  contained  in  his  two  stores,  and  all  that 
he  might  subsequently  place  therein,  as  a  security  for  a 
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past  debt.  G.  shortly  afterwards  made  an  assignment 
under  the  Insolvent  Act  of  1869.  Held,  That  the  bill  of 
sale  was  void,  as  it  must  be  taken  to  have  been  made  in 
contemplation  ol  insolvency. 

Qiuere,  Whether  where  a  bill  of  sale  is  registered  before 
an  assignment  in  insolvency  by  the  grantor,  it  relates  back 
to  its  delivery.  Piigsley,  Assignee,  d-c,  v.  Hegan,  2  P, 
d  B.l. 

t5i— Fraudulent  preference— Contemplatiou  of  iui»olv- 
ency— Olllctial  assignee. 

A  transfer  of  goods  by  a  party  afterwards  becoming 
insolvent  to  a  creditor  in  payment  of  his  claim,  is  a  fraud 
ulent  preference  and  void,  if  the  necessary  result  of  the 
transfer  is  to  cause  the  debtor  to  close  up  his  business  and 
prevent  him  from  paying  his  other  creditors :  and  the 
words  of  the  Insolvent  Act,  **  in  contemplation  of  insol- 
vency,'* do  not  necessarily  mean  contemplation  of  assign- 
ment under  the  Act. 

When  an  official  assignee  becomes  the  assignee  of  the 
creditors,  in  case  there  should  be  any  defect  in  election,  he 
may  rely  on  his  position  of  assignee  by  operation  of  law. 
Marsh  Assinee,  dtc.^  v.  Sweeny,  2  Pug,  454. 

18 — Coniesiatlon  ot  creditor's  claim. 

In  resisting  a  claim  filed  against  an  insolvent's  estate 
on  checks  drawn  by  the  insolvent  and  unpaid  for  want  of 
funds,  on  the  ground  of  want  of  presentment  and  notice, 
it  is  necessary  to  allege  and  shew  that,  by  reason  of  want 
of  notice,  the  insolvent  or  his  estate  had  sustained  loss  or 
injury.     Re  Oulton  Brothers,  2  Ptig.  383. 

14— Replevin    against   assiipiee— Remedy— Traders— 
Evidence  of  party  being. 

The  holder  of  a  mortgage  on  personal  property  belong- 
ing to  an  insolvent,  having  replevied  it  from  the  assignee, 
it  was  Held,  That  the  remedy  by  action  was  taken  away  by 
sec.  60  of  the  Insolvent  Act,  and  that  he  should  have 
applied  to  the  Judge  for  an  order  under  that  section. 
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In  case  of  compulsory  liquidation,  the  judgment  of  the 
Coimty  Court  Judge  adjudicating  the  party  insolvent,  is 
prima  fade  evidence  of  his  being  a  trader.  McQidrk  v. 
McLeod,  2  Pug.  823. 

td— Arrest  after  assign  ment— Discharge. 

Where  an  insolvent  has  been  arrested  after  assignment 
by  a  creditor  who  has  filed  his  claim  under  the  Act  and 
taken  part  in  the  proceedings,  the  Court  will  not  set  aside 
the  writ  and  discharge  the  defendant  out  of  custody,  but 
will  leave  him  to  his  relief  under  the  145th  sec.  of  the  Act, 
by  application  to  County  Court  Judge.  Hegan  v.  Jonesy 
Jones  V.  Jones,  Damio  v.  Jones,  2  Ptig.  290. 

16— Order  for  support— Confined  Debtors*  Act. 

A  debtor  who  assigns  under  the  Insolvent  Act  of  1869, 
cannot,  if  in  custody,  obtain  an  order  for  support  under  tho 
Insolvent  Confined  Debtors'  Act,  and  can  receive  his  dis- 
charge only  in  the  manner  pointed  out  by  the  former  Act. 
Ex  Parte  Bcjeau,  2  Puy.  200. 

IT — ^mremoriai— Registry  prior  to  assignment— Ellect  of. 

A  judgment,  a  memorial  of  which  has  been  registered, 
is  a  charge  upon  the  real  estate  of  the  debtor,  who  after- 
wards becomes  insolvent  and  makes  an  assignment  under 
the  Insolvent  Act,  and  can  be  enforced  against  the  real 
estate  which  belonged  to  the  debtor,  and  was  transferred  to 
the  assignee  by  the  assignment  under  the  Act.  Deveber,  v. 
Atistin  Assignee,  dc,  8  Pug.  55. 

I§— Wages— Privileged  Creditor. 

C.  assigned  under  the  Insolvent  Act  of  1869  on  the  14th 
Nov.  1872,  being  indebted  at  the  time  to  N.  in  the  sum  of 
$945.  Fart  of  this  sum  was  for  wages  due  the  claimant  as 
a  shipwright  in  the  employ  of  the  Insolvent  at  daily  wages. 
The  whole  was  settled  with  the  Insolvent  on  the  28th  of 
October,  1872,  the  claimant  taking  four  notes  payable  in  1, 
8,  6  and  9  months  respectively.  The  last  work  done  by  the 
claimant  was  on  the  8th  of  August,  1872,  after  which 
time  he  'continued  boarding  the  Insolvent's  men  up  to  the 
24th  October.     The  claimant  swore  that  the  sole  reason  he 
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left  his  employ  was  because  he  would  not  pay  him.  Held^ 
That,  in  the  position  the  claimant  placed  himself  he  could 
not  be  considered  in  the  employ  of  the  Insolvent,  and  was 
not  entitled  to  be  preferred  as  a  privileged  creditor  under 
the  67th  sec.  of  the  Act.     Ex  parte  Napier,  2  Pug.  800. 

19— Servant^s  Wai^e»— Privilege. 

A  servant  who  left  his  master's  employ  three  months 
before  the  assignment  of  the  latter  under  the  Insolvent 
Act  of  1869,  is  not  entitled  to  be  privileged  under  sec.  67  of 
the  Act,  even  though  he  was  obliged  to  leave  the  employ 
because  he  could  not  get  his  pay.  Ex  parte  Napier,  3 
Pvg.  184. 

9<^Set-ofl~Purc*liase  of  claim  for  purpose  of— Know- 
iedi^e  of  insolvency— Evidence  of. 

Where  a  claim  against  an  Insolvent  is  purchased  by  a 
debtor  for  the  purpose  of  set-off,  it  is  his  knowledge  of 
the  Insolvent's  being  unable  to  meet  his  engagements,  and 
his  intention  in  purchasing — not  that  of  the  seller — 
which  prevents  the  set-off  from  being  available. 

The  91st  section  of  the  Insolvent  Act  of  1869,  relating 
to  set-off,  applies  to  the  transfer  of  any  debt  sought  to  be 
set-off,  whether  it  was  actually  x)ayable  or  not  at  the  time 
of  the  assignment. 

In  an  action  brought  by  the  assignee  of  the  Insolvent, 
where  the  defendant  sought  to  set-off  a  note  purchased  by 
them  prior  to  the  assignment,  a  demand  of  assignment 
made  on  thd  Insolvent  by  the  holder  of  the  note  prior  to  the 
transfer,  was  held  properly  admitted  to  shew  the  insol- 
vency of  the  debtor  at  the  time.  McLeod  Assignee  y.  Dom- 
viUe  et  al.  2  Pug.  422. 

til -Affidavit— Holder  of  note  not  prosecuted— Attaeii- 
ment— Facts  necessary  to  be  stated— Filing  order. 

Proceedings  in  insolvency  by  attachment  may  be  taken 
by  the  holder  of  a  promissory  note  payable  at  a  particular 
place,  though  the  note  has  not  been  presented;  but  even 
if  the  want  of  allegation  of  presentment  in  the  affidavits 
should  be  any  ground  for  setting  aside  attachment,  the 
statement  of  a  promise  to  pay  would  make  the  objection  of 
no  avail. 
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The  affidavit  must  state  facts  shewing  that  the  defend- 
ants' estate  has  become  subject  to  compulsory  liquidation ; 
mere  hearsay  is  not  sufficient. 

It  is  not  necessary  that  the  judge's  order  for  attachment 
should  be  filed  before  the  writ  of  attachment  issues. 

It  is  not  necessary  to  state  defendant's  residence  and 
description  in  the  body  of  the  affidavit — it  is  enough  if  it 
appear  in  the  title  of  the  cause  in  affidavit  for  attachment, 
Colweli  V.  Robertson,  1  P.  dt  B.  481. 

^JS—Settliifi^  aside  attachment* 

An  application  to  set  aside  an  attachment  for  defect  in 
the  affidavit  on  which  it  is  granted  must  be  by  petition 
under  the  18  sec.  of  the  Insolvent  Act  of  1875  as  amended 
by  the  39  vie.  C,  30  sec.  3.     Ibid. 

US — Service  by  publication— Appearance. 

Where  a  writ  of  attachment  cannot  be  served  pprson- 
ally,  and  an  order  is  made  for  service  by  publication  in 
Gazette  for  one  week,  it  seems  the  defendant  has  that  week 
during  which  he  may  appear.     Ibid. 

94— False  pretence— Sec.  99- Application  of. 

An  allegation  that  defendants  having  funds  in  their 
hands  belonging  to  S.  for  goods  sold  on  his  account^ad 
accepted  a  bill  of  exchange  drawn  by  S.  for  the  amount  in 
favor  of  plaintiffs  at  sight,  that  when  plaintiifs  presented 
the  bill  to  defendants  on  the  9th  September,  they  falsely 
prMended  in  order  to  obtain  a  further  term  of  credit  for 
payment  of  the  bill  that  the  said  goods  against  proceeds  of 
which  said  bill  had  been  drawn,  had  not  yet  been  sold,  and 
that  plaintiffs  on  the  strength  of  this  representation  ex- 
tended the  payment  till  October  1st ;  that  defendants  at 
that  time  knew  they  were  unable  to  meet  their  engagements, 
but  concealed  from  plaintiffs  their  inability  to  do  so  with 
intent  to  defraud  plaintiffs,  was  held  not  to  shew  a  fraud 
within  the  term  of  section  92  of  Insolvent  Act  of  1869,  and 
that  a  plea  of  discharge  of  defendants  under  the  Act  was 
an  answer  to  an  action  brought  on  said  bill  of  exchange* 
Jones  V.  Hanford,  2  Pug.  467. 
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95— County  Court  Judi^e— Povrer   to    make   orders- 
Appeal. 

A  County  Court  Judge  acting  under  the  Insolvent  Act 
having  made  an  order  that  defendant,  the  assignee  of  the 
estate  of  H.  L.  to  pay  plaintiff's  assignee  of  the  estate  of 
A.L.  the  proceeds  of  the  sale  of  a  lease  which  A.  L.  had 
assigned  to  H.  Ij.,  and  which  defendant  contended  was 
void.  Held,  That  the  Judge  had  the  power  under  50th 
Section  of  Act  of  1869  to  make  such  order,  the  parties 
having  agreed  that  the  proceeds  should  be  held  subject  to 
his  order,  and  that  it  was  not  necessary  to  decide  whether 
the  Act  gave  him  power  to  order  the  assignment  to  be  set 
aside.  Held  also.  That  an  appeal  lay  from  such  an  order 
to  the  Supreme  Court.  Skinner  Assignee,  dtc,  v.  McLeod, 
2  Pug.  181. 

S6— Appeal— IVecessary  preliminary  steps. 

A  party  appealing  from  the  decision  of  a  Judge  of  the 
County  Court  under  section  88  of  the  Insolvent  Act  of  1869 
is  bound  to  shew  that  all  the  necessary  preliminary  steps 
have  been  taken.  Held  also,  per  Weldon,  J.,  Duff,  iuW- 
tante,  and  Wetmore,  diss.,  that  without  proof  of  the  necessary' 
preliminary  steps  being  taken  the  Court  had  no  jurisdiction 
over  the  case,  and  no  power  to  make  any  order  with  refer- 
ence to  it.     HamUtoJi  v.  BtirgeoiSy  2  Piig.  282. 

ST— Deed  ol  Assignment — ^Necessity  of  being  in  dup- 
licate—Insurable  interest. 

A  deed  of  assignment  was  executed  by  a  debtor  under 
the  Insolvent  Act  of  1869,  in  the  form  prescribed,  but  not 
in  duplicate,  neither  was  it  registered.  Held,  per  Allen, 
C.  J.,  and  Fisher  and  Duff,  J.  J.,  Wetmore,  J.,  dissentiente. 
That  to  make  the  deed  effectual  to  pass  the  title  to  real 
estate  under  the  Insolvent  Act  of  1869,  it  should  have 
been  in  duplicate,  and  that,  not  having  been  executed  in 
duplicate  nor  registered,  or  livery  of  seisin  given  the  title 
remained  in  the  debtor.  Per  Weldon,  J.,  Whether  the 
official  assignee  could  or  could  not  have  taken  possession 
under  such  a  deed,  he  not  doing  so,  and  the  debtor 
remaining  in  possession,  the  latter  had  such  an  insurable 
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interest  as  would  enable  him  to  recover  upon  ^a  policy  of 
fire  insurance.  Parlee  v.  Agricultural  Insurance  Company , 
8  PiMf.  476. 

S9— lieasehold  property— Unexpired  term— Vesting  of 
— Rent^Liability  of  Assigrnee— Creditor. 

In  February,  1873,  plaintiff  leased  a  wharf  and  ware- 
house to  S.,  for  the  term  of  five  years,  from  the  Ist 
January,  1873,  at  annual  rent  of  $4,800,  payable  quarterly 
on  the  first  days  of  April,  July,  October,  and  January.  The 
lease  contained  a  covenant,  that  the  lessee  would  not 
assign,  underlet,  or  part  with  the  demised  premises  by  his 
own  act  or  deed,  or  by  act  or  operation  of  law,  without  the 
lessor's  written  consent ;  and  there  was  a  provisio  for  re- 
entry in  case  of  non-payment  of  rent,  or  failure  to  keep 
any  of  the  covenants  in  the  lease.  The  lessee  entered 
under  lease  and  occupied  till  October  12th,  1876,  when  he 
became  insolvent,  and  assigned  under  the  Insolvent  Act  of 
1875,  to  the  defendant  as  official  assignee.  At  the  time  of 
assignment  the  sum  of  $1,800  was  due  plaintiff  from  S. 
for  rent  due  on  the  1st  October  preceding.  The  property 
was  of  less  value  than  the  rent  reserved.  Defendant,  as 
assignee,  collected  wharfage  for  the  use  of  the  demised 
premises  from  13th  October,  1875,  to  January  29th,  1876, 
to  au-ount  of  $488.00,  which  was  all  the  property  yielded 
during  that  time.  This  was  the  only  act  defendant  did  in 
reference  to  the  property,  except  giving  notice  to  plaintiff 
on  December  24th,  1875,  bj*  directions  of  the  Inspectors, 
that  they  (the  inspectors)  intended  to  retain  the  propert}' 
only  up  to  the  end  of  the  then  current  year  1875,  and  that 
on  December  31st,  the  lease  would  be  surrendered,  and  thtr 
possession  of  the  property  given  up  to  him.  Plaintiff 
refused  to  accept  the  surrender  at  the  time  notified,  but 
did  so  on  1st  April,  1876.  On  January  29th,  1876,  defend- 
ant sold  the  estate  of  the  Insolvent  en  bloc  to  H.,  and 
executed  to  him  a  deed  on  that  day,  which  conveyed  to  H. 
''all  the  estate  and  effects,  both  real  and  personal,  of 
every  nature  and  kind  whatsoever  of  the  Insolvent,  which 
came  to  the  possession  of   the  said  M.  (defendant)  as 
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assignee,"  etc.  Held,  1st.  That  the  anexpired  term  in 
the  lease  vested  in  the  defendant,  by  the  assignment  under 
the  Insolvent  Act.  2nd.  That  plaintiff  was  only  entitled 
to  rank  as  a  creditor  on  the  estate  of  the  Insolvent,  for 
the  amount  of  rent  due  at  the  time  of  the  assignment  on 
the  12th  October.  3rd.  Per  Allen,  C.  J.,  and  Wetmore,  J., 
That  plaintiff  was  entitled  to  recover  from  defendant  the 
quarter's  rent  due  1st  January,  1876 ;  but  not  for  the 
period  between  that  and*  the  27th  January,  when  he 
assigned  to  H.,  because  the  current  quarter's  rent  cannot 
be  apportioned.  But,  per  Weldon  and  Fisher,  J.  J., 
That  the  defendant  did  not  incur  any  personal  liability  to 
pay  the  rent.  4th.  Per  Allen,  C.  J.,  and  Fisher  and 
Wetmore,  J.  J.,  That  H.  was  liable  to  plaintiff  for  the 
quarter's  rent  due  on  the  1st  April,  1876,  at  which  time 
H.  was  Assignee  of  the  Tenu.  But,  per  WelJon,  J.,  That 
H.  was  not  personally  liable  to  pay  rent,  unless  he  did 
some  act  to  recognize  the  tenancy,  or  take  possession  of 
the  property  contained  in  the  lease.  Robertson  v.  McLeod, 
Assignee,  d'C,     Robertson  v.  Haley,  1  P.  d:  B.  15. 

tK9— Trial  of  oflfences— Special  or  common  Jury. 

An  indictment  for  offence  under  Act  of  1869,  ifter  the 
Act  of  1875  came  in  force,  a  special  jury  is  not  requisite, 
the  Act  of  1875  supersedes  Act  of  1869,  and  summoning 
of  Jury  is  matter  of  procedure  under  Act  of  li875,  which 
does  not  require  a  special  jury  to  be  summoned.  Regina 
V.  McLean  1  P.  dc  B.  377. 

80— Book  debts— Necessary  to  insert  in  «>>tatement  ol 
insolvent. 

If  an  Insolvent  has  book  debts  owing  to  him,  however 
small,  he  is  bound  to  insert  them  in  his  statement,  and  if 
he  omits  to  do  so  with  intent  to  defraud  his  creditors,  he  is 
guilt}'  of  a  misdemeanour.     Regina  v.  McLean  P.  dt  B.  877  . 

31— enforcing  claim  ag^ainst  Assignee— Connty  Court 
Judge^s  power  as  to— claim  must  be  in  nature  ol 
a  debt. 

The  provisions  of  sec.  1'25  of  the  Insolvent  Act  of  1876, 
only  apply   to  the   enforcement    of  a  claim    against  the 
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assignee  in  the  nature  of  a  debt,  for  which  the  creditor 
holds  some  of  the  securities  mentioned  in  the  section  ; 
therefore  a  County  Court  Judge  has  no  power  to  determine 
that  a  deed  to  the  Insolvent  which  is  absolute  on  its  face, 
was  intended  as  a  mortgage,  and  to  order  the  assignee  to 
reconvey  on  being  paid  the  amount  due.  The  grantor's 
only  remedy  is  in  equity.  Ex  parte  DanmUe — Re  Travis 
1  P.dt  B.  33  7. 

89— Homestead— Application  to   set-olT  same— Power 
ot  €•  €•  Jndfpe— Land  under  mortgage- Ultra  vires* 

By  an  Act  passed  by  the  Legislature  of  New  Brunswick, 
31  Vic.  cap.  25,  it  is  provided  that  the  family  homestead  of 
every  head  of  a  family  to  value  of  $600,  shall  be  exempt 
from  levy  or  sale  under  execution  and  provision  is  made  for 
setting-off  the  homestead  in  case  of  a^./a.  in  the  Sheriff's 
hands. 

Section  10  of  the  Insolvent  Act  of  1869,  provides  that 
nothing  shall  pass  to  the  assignee  which  under  any  Act  of 
a  Legislature  is  exempt  from  seizure  and  sale  under  execu- 
tion. 

Harrison  and  Potter  both  became  insolvent,  and  by  two 
several  deeds  assigned  their  estates  to  the  official  assignees - 
At  the  time  of  the  assignment  each  was  possessed  of  a  house 
and  land  on  which  he  resided,  each  being  under  mortgage, 
qut  the  equity  of  redemption  exceeding  in  value  six  hundred 
dollars  in  each  case.  The  assignees  having  advertised  the 
properties  for  sale,  and  refusing  to  comply  with  an  applica- 
tion of  the  insolvents  to  have  a  homestead  set-off  to  them, 
they  petitioned  the  County  Court  Judge  who  has  jurisdic- 
tion in  matters  in  insolvency  for  an  order  directing  the 
assignees  to  comply  with  such  requests.  The  judge  having 
ordered  the  sales  to  proceed,  and  the  proceeds  to  the 
amount  of  $600  to  be  handed  over  to  each  of  the  Insolvents. 
Held,  That  the  Judge  had  no  power  to  make  such  an  order. 

Quiere,  Whether  the  Homestead  Act  is  not  ultra  vires 
traders,  while  good  as  to  non-traders.  Whether,  even  if  the 
homestead  Act  is  valid  as  to  traders,  there  is  the  requisite 
machinery  for  carrying  it  into  effect,  where  the  debtor 
assigns  under  the  Insolvent  Act. 
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Whether  a  homestead  can  be  set-o£f  when  the  land  is 
under  mortgage.    In  re  Harrison,  In  re  Potter,  2  Pug.  11. 

38— Contingent  Liability— Claim  as  debt. 

A  contingent  liability,  which  may  never  become  a  debt, 
is  not  provable  against  the  estate  of  an  Insolvent  under  the 
Insolvent  Act  of  1869,  and  is  not  barred  by  his  discharge. 
Defendant  underwrote  in  favor  of  plaintiff,  apolicy  of  insur- 
ance on  a  ship,  of  which  plaintiff  was  part  owner,  loss,  if 
any,  to  be  paid  in  sixty  days  after  proof  of  loss  and  adjust- 
ment and  proof  of  interest,  and  the  ship  was  beached  in  a 
gale  on  the  18th  October  1872.  Efforts  were  made  between 
18th  and  80th  October  to  get  her  off,  and  she  was  finally 
hove  off  and  towed  to  an  anchorage  on  the  81st  October 
where  she  remained  until  9th  November.  On  the  14th  she 
was  hauled  into  a  dry  dock,  and  on  the  sixteenth  examined 
by  surveyors,  who  reported  what  damage  was  done,  and 
recommended  repairs.  On  December  3,  she  was  hauled 
out  of  the  dock,  and  on  December  12,  the  surveyors  reported 
that  all  damage  had  been  made  good,  etc.,  and  on  18th  of 
January,  1878,  the  adjustment  of  loss,  with  proof,  etc., 
were  furnished  to  the  broker  for  the  underwriters.  On 
28th  October,  1872,  defendant  made  a  voluntary  assignment 
under  Insolvent  Act  of  1869,  and  obtained  his  discharge 
under  sec.  105,  on  19th  January,  1874.  The  schedule  pre- 
pared at  first  meeting  of  creditors  did  not  include  plaintiff's 
name,  nor  was  his  claim  included  in  any  supplementary 
schedule  fmrnished  the  assignee  until  about  10th  March, 
1874,  when  plaintiff's  name  was  furnished  to  assignee  in  time 
to  entitle  plaintiff  to  obtain  same  dividend  as  those  in  origina  1 
list.  Plaintiff  was  notified  to  file  bis  claim,  but  declined  to  do 
so,  and  sued  defendant  for  the  full  amount.  Held,  That 
at  the  time  of  defendant's  assignment,  the  liability  to 
plaintiff  was  not  a  debt  payable  upon  a  contingency,  but  a 
mere  contingent  liability  which  was  not  capable  of  being 
proved,  and  therefore  that  the  discharge  was  no  bar  to  the 
plaintiff's  action.  Rowan  v.  Harrison,  Rowan  v.  Turner,  2 
Pug.  608. 

34— Inspector— Writ  of  replevin  directed  to  SberiH  b^^- 
ing  inspector. 

Plaintiff  as  assignee  of  the  estate  of  H.,  an  insolvent, 
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brought  replevin,  the  writ  beinp;  directed  to  and  served  by 
the  Sheriff,  who  was  also  an  inspector  of  the  estate.  Held^ 
That  the  Sheriff  as  inspector  was  interested  in  the  suit, 
and  the  writ  of  replevin  was  set  asi«  e.  Fairweather  v. 
Nevers,  2  Ptig.  524. 

35— Casli  book— Insolvent  not  keeping. 

A  trader  who  does  not  keep  a  cash  book  is  not  entitled 
to  a  discharge  under  the  Insolvent  Act  of  1875.  OUbert 
Assignee,  dkc.  v.  Girouard,  2  P.  d  B.  148. 

36— Fraud    cbarir^d    in    declaralion  —  Judi^ment  by 
default. 

In  an  action  brought  by  plaintiff  against  defendant,  an 
insolvent,  the  declaration  charged  defendant  with  fraud 
under  sec.  186  of  the  Insolvent  Act  of  1875,  and  interloc- 
utary  judgment  having  been  signed,  a  motion  was  made 
for  an  order  for  a  writ  of  enquiry  to  issue  to  assess  the 
damages,  and  for  the  Court  to  pronounce  judgment  on  the 
fraud ;  but  Held,  That  the  Court  had  no  authority  to  make 
any  such  order,  and  declined  to  direct  what  proceedings 
should  be  taken.     Moss  v.  Kirkpatrick,  2  P,  dc  B,  220. 

37— Distress  for  rent— Assignment  by  tenant— Prefer^ 
entlal  lien. 

The  estate  of  M.  was  put  in  compulsory  liquidation 
under  the  Insolvent  Act  of  1869,  and  the  plaintiff,  who  was 
the  ofScial  assignee,  took  charge  of  the  estate,  including 
goods  on  the  premises  of  the  defendant,  McGuirk,  then 
held  by  M.  as  his  tenant.  A  year's  rent  being  in  arrear 
while  the  goods  were  still  on  the  premises,  though  in  the 
possession  of  the  plaintiff  as  the  guardian  under  the  Act, 
McGuirk  destrained  for  rent.  Held,  In  an  action  of 
replevin  brought  by  the  plaintiff  to  recover  possession  of 
the  goods,  per  Ritchie,  C.  J.,  and  Allen,  Weldon  and 
Fisher,  J.,  (Wetmore,  J.,  diss.)  that  the  landlord's  common 
law  remedy  by  distress  is  not  taken  away  by  the  Insolvent 
Act  of  1869.  Per  Wetmore,  J.,  That  the  landlord's  right 
to  a  year's  rent  to  which  his  preferential  lien  is  limited  by 
the  81  sec,  can  only  be  enforced  by  a  summary  application 
to  a  Court  or  Judge  under  the  50th  sec.  of  the  Act. 
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Qibarey  Whether  the  clause  in  the  81st  sec.  of  the  Insolv- 
ent Act  of  1869,  restricting  a  landlord's  preferential  lien 
for  rent  is  not  ultra  vires  the  Dominion  Parliament.  .1/^*- 
Leod  Assignee,  dr.  v.  McGuirk,  2  Pug.  248. 

38— Replevin  Oootls  distrained  for  rent. 

Assignee  of  insolvent  may  shew  fraud  in  conveyance 
of  premises  by  insolvent  to  defendant,  and  that  relation  of 
landlord  and  tenant  did  not  consequently  exist.  See  Land- 
lord and  Tenant.     McLeod  v.  McOuirk, 

Taxation— Assig^nment— Lien. 

The  estate  of  an  insolvent  in  the  hands  of  the  assignee 
is  liable  to  taxation.  See  Assessment  22.  Mayor  of  St. 
John  V.  McLeod. 

Disciiarge  nnder  Act  must  be  pleaded. 

See  Pleading  II.  66.     Qrattan  v.  Girvan. 

Trover— Siieritt  jnstilying^  under  assii^nuient. 

See  Trover^Bl.     Harris  v.  Vail. 

Attadiment. 

Dissolution  of  under  Act  of  Assembly,  87  Vic.  cap.  7, 
(Gonsol.  Stat.  cap.  38,)  where  party  makes  assignment. 
See  Attachment  40.     Bullock  v.  Ring. 

Party  giving  bonds. 

See  Attachment  87,  38. 

INSOJLVCNT  eONFlMED  DEBTOR. 

Application  for  ^Relief— Discliarg^e— Retusal.— Discre« 
tionany  power  in  Court— County  Coiu*t  Judge.— 
Order— Non-^compliance  n^itii—IVotice— Execution 
alter  di!»ciiarge  —  Legal  payment  —  Certiorari.— 
Costf»— miscellaneous. 

See  Insolvent  Act  of  1869. 
1— Application  for  reliet— Accounting  Tor  property. 

An  aifidavit  for  relief  under  1  Wm.  IV.  cap.  43,  must 
account  for  all  the  property  the  defendant  may  appear  to 
have  possessed.  Applications  for  relief  may  be  made  in 
the  suit,  or  may  be  considered  as  distinct  judicial  pro- 
ceedings.    Wilmot  V.  Cornwell  and  Babine,  Ber.  31. 
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9-  -  Conllneineiit— Time. 

To  entitle  a  debtor  to  a  discharge  on  the  ground  of 
having  been  confined  for  a  year,  it  must  explicitly  appear 
that  he  has  been  in  confinement  for  the  whole  time  in  the 
suit  in  which  the  application  refers.  Ex  parte  Hennigar^ 
Ber.  209. 

3— Aecountiiig  for  property— Voluntary  dispoMtion. 

A  confined  debtor,  applying  to  be  discharged  under  the 
Act  6  Wm.  IV.  cap.  41,  sec.  4,  must  account  fairly  and 
fully  for  any  property  of  which  he  may  have  been  in  pos- 
session at  the  time  of  commencing  the  action,  and  relief 
will  not  be  granted  if  his  inability  to  discharge  the  debt 
arises  from  a  voluntary  disposition  of  his  property  made 
pending  the  action,  the  value  of  wnich  is  not  properly 
accounted  for.     Wyer  v.  Goss,  1  Kerr  193. 

4— A!>»signinent  of  property— Deed— Production. 

Where  a  person  who  has  assigned  his  property  to 
trustees  for  the  benefit  of  his  creditors,  applies  for  dis- 
charge under  the  Insolvent  Debtors'  Act,  a  copy  of  the 
trust  deed  must  be  brought  before  the  Court.  McFarlane 
V.  Gordm,  2  AIL  162. 

5— Assig^nment— Offer— !%'otice. 

Where  a  confinedj  debtor,  possessed  of  property,  has 
not  oftered  to  assign  it  to  the  plaintiffs,  at  whose  suit  he 
is  in  custody,  in  the  manner  directed  by  the  Act  13  Vic. 
cap.  31,  he  must  clearly  shew  that  such  deviation  has  not 
been  made  with  any  unfair  object,  before  he  can  claim  the 
assistance  of  the  Court.  An  assigment  of  property  by  a 
confined  debtor  to  a  third  party,  without  notice  to  the 
execution  creditor,  in  trust  for  the  benefit  of  such  of  his 
creditors  as  shall  execute  the  trust  deed,  within  two 
months  from  its  date  and  release  him,  is  an  undue  pre- 
ference within  the  meaning  of  the  Act.  CharhUe  County 
Hank  v.  WiUiams,  2  AU.  188. 

*  a ^An    assignment    by    an   insolvent    confinej 

debtor  in  trust  for  the  benefit  of  such  of  his  creditors  as 

should  execute  the  deed  within  a  limited  time,  and  release 
46 
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him  from  his  debts,  is  prinui  /ticir  an  objection  to  his 
.  being  discharged  from  confinement  under  the  tenth  section 
of  the  Act  18  Vic.  cap.  81 ;  but  where  a  debtor  had  no 
means  of  paying  his  debts,  nor  any  interest  in  the  pro- 
perty assigned,  and  had  been  a  prisoner  twenty  months, 
the  Court  discharged  him.  Charlotte  County  Bank  v. 
WiUiams,  2  AU.  258. 

6— Variance— Deed— €onsidei*ation. 

Where  an  insolvent  debtor  having  been  confined  more 
than  a  year,  applied  to  the  Court  for  relief,  and  in  setting 
forth  the  sum  he  had  received  for  a  lot  of  land,  there 
appeared  a  variance  of  £50  between  the  price  alleged  by 
him  and  the  consideration  expressed  in  the  deed  of  con- 
veyance. Held,  That  this  circumstance,  unexplained,  wns 
a  sufficient  ground  for  refusing  the  application.  Ex  parte 
Gobs,  1  Keir  164. 

T— Conveyance  to  Son. 

Between  the  signing  of  the  judgment  and  issuing  the 
execution,  the  defendant  conveyed  his  land  to  his  son,  who 
gave  a  bond  to  support  the  defendant  for  life  :  tlie  Court 
refused  to  discbarge  him  under  the  Insolvent  Debtor's 
Act,  though  he  had  been  in  custody  over  twelve  n^onths, 
and  though  the  land  had  since  been  sold  by  the  Sheriff 
under  an  execution  against  the  defendant ;  it  not  ap- 
pearing tbat  the  son  had  lost  the  possession  of  the 
land,  or  that  the  bond  was  not  still  in  force.  Kelly  v. 
Wilson,  1  AIL  375, 

^ Where  an    insolvent  debtor  had  conveyed   his 

property  to  trustees  for  the  benefit  of  such  of  his  creditors 
as  should  execute  tbe  deed  within  two  months  and  release 
him,  the  Court  refused  to  discharge  him  out  of  custody — 
no  satisfactory  account  being  given  of  the  amount  of 
property  received  bj'  the  trustees.  McFarUme  v.  Gordon. 
a  AU.  201. 

-9 It  is  no  answer  to  an  application  for  dischai'ge 

by  a  debtor  who  has  received  the  weekly  allowance  for  six 
months  under  the  Insolvent  Confined  Debtors'  Act  (1  Eev. 
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Stat.  cap.  124),  that  he  has  the  means  of  supporting  him- 
self: that  is  a  ground  for  suspending  the  order  for 
support,  under  the  18th  section  of  the  Act.  DesBrisay  v. 
Mooney,  5  AIL  1. 

10 Defendant  having  been  arrested  on  mesne  pro- 
cess, applied  for  support  uader  the  Insolvent  Confined 
Debtors'  Act  (1  Rev.  Stat.  cap.  124),  and  was  refused :  he 
afterwards  entered  special  bail,  and  judgment  having  been 
signed  in  the  suit,  and  a  ca.  sa.  issued,  he  was  again 
arrested,  and  remained  on  the  limits  for  upwards  of  six 
months.  Held,  That  an  application  to  two  Justices  for 
support  was  necessary  after  the  second  arrest,  before  the 
Court  could  relieve  him  under  the  9th  section  of  the  Act. 
[By  Act  26  Vic.  cap.  10,  application  is  to  be  made  to  a 
Judge  of  the  Supreme  Court.]  Wallace  v.  Coleman,  5 
All.  19. 

11— Pou'er   in   roiii*t  to    dif^chargc—Confinemem   tor 
year. 

The  Court  is  empowered  to  discharge  an  insolvent  con- 
fined debtor  after  he  has  been  a  year  in  prison,  although  he 
may  not  have  applied  for  weekly  support.  An  objection 
to  the  discharge,  on  the  ground  that  such  an  application 
has  not  been  made,  must  come  from  the  creditor ;  other- 
wise the  Court  will  not  notice  it.  Fturhanhs  v.  Thylhy,  2 
Kerr  80. 

ItK— Dificretioiiary  power— Prefereiicri*  wiilioiit  fi*aud« 

The  Supreme  Court  has  a  discretionary  power  to  dis- 
charge an  insolvent  debtor  under  the  Act  6  Wm.  IV,  cap. 
41,  and  will  exercise  such  discretion  wliere  the  debtor  has 
has  not  acted  fraudulently,*  though  he  has  given  a  prefer- 
ence to  creditors  which  would  prevent  his  discharge  by 
two  Justices  under  the  second  section  of  the  Act.  Parker 
V.  Bois,  1  All.  723. 

13— Qiiasiiing  order  of  Justices. 

Where  Justices  make  an  order  for  support  under  the 
Insolvent  Debtor's  Act — (1  Rev.  Stat.  cap.  124,) — and  it 
appears  by  the  examination  of  the  debtor  that  he  has 
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given  an  undue  preference  to  one  of  his  creditors — this 
Court  has  power  to  quash  the  order.  McDonald  v.  Watty 
1  Han,  24. 

14 County  Court  Judge  has  pow^r  to  discharge 

debtor  in  any  county  within  his  district,  or  to  bring  debtor 
from  any  county  within  his  district,  and  possesses  same 
power  as  Supreme  Court  Judge  to  discharge.  Kx  parte 
Jardiney  1  Han.  572. 

15— Order— Justices— Dliicharg^e  for  noii-pa>'iiieiit« 

An  order  for  discharge  for  non-payment  of  weekly 
allowance,  under  th  e  Insolvent  Debtors*  Act,  1  Rev.  Stat, 
cap.  124,  need  not  be  made  by  the  same  Justices  that  made 
the  order  for  support.  Parker,  J.,  and  Richard  J.,  dissen- 
tieyitihus.     Jones  v.  Fletcher,  4  All.  550. 

16— Police  of  order. 

Where  the  creditor's  attorney  was  in  Court,  and  heard 
the  order  for  support  made,  notice  of  it  is  not  required. 
Ex  parte  Jardine,  1  Han.  572. 

IT— execution  iitler  discharge. 

Where  an  Insolvent  Debtor  has  been  discharged  under 
the  1  Rev.  Stat.  cap.  124,  the  Court  refused  to  allow  a  new 
execution  to  issue  against  him,  though  the  weekly  allow- 
ance had  been  tendered  to  the  gaoler  ol  the  county  ui>on 
the  limits  of  which  he  was  confined,  and  at  the  house 
where  he  lodged.     Jhe  v.  Holmes,  4  Kerr  557. 

Semble,  That  if  the  order  for  discharge  had  been 
ii'regularly  obtained,  it  should  be  set  aside  before  any 
proceedings  are  taken  against  the  Debtor.     Ibid. 

/»'?  Act  of  Assembly  28  Vic.  cap.  28,  authorizing  pay- 
ment to  gaoler  at  gacl. 

IH-  Legal  paynieiit. 

Pavment  of  the  weekly  allowance  to  a  confined  debtor 
may  be  made  in  coins  which  are  not  a  legal  tender,  if  not 
objected  to.     Hatheivay  v.  Day,  4  ^1//.  595. 

19— €ertioi*ari. 

A  certiorari  lies  to  remove  into  Supreme  Court  the 
proceedings  before  .Justices  under  Insolvent  Confined 
Debtors*  Act.     White  v.  Colenum,  4  AIL  630. 
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*20 -Costs. 

Costs  will  not  be  given  on  refusing  the  first  application 
of  an  insolvent  debtor,  except  in  an  extreme  case,  but  the 
rule  is  otherwise  on  a  second  application  where  the  objec- 
tions made  at  the  former,  are  not  fully  answered.  See 
McFarlane  v.  Gordon,  2  AU,  162. 

^21 Where  an  application  to  discharge  an  insolvent 

debtor  was  refused  with  costs,  the  Court  refused  to  make 
the  payment  of  the  costs  a  condition  precedent  to  another 
application.     See  McFarlane  v.  Oordon,  2  All.  201. 

dil— Order  by  County  Court  Judye— Power  of  Supreme 
Court  to  grant  dischaive. 

Where  an  order  for  support  under  the  Insolvent  Con- 
fined Debtors*  Act,  1  Rev.  Stat.  cap.  124,  is  made  by  a 
Judge  of  the  County  Court,  a  Judge  of  the  Supreme 
Court  has  no  jurisdiction  to  order  his  discharge  for  non- 
payment of  the  weekly  allowance.  Guthiie  v.  SneUing,  1 
Piig.  360. 

!2d— i^otion    for    discharge —Fraudulent    di<>iposal   of 
property. 

A  motion  for  discharge  under  the  Insolvent  Con- 
fined Debtors'  Act,  was  dismissed  with  costs,  it  appearing 
that  defendant  had  been  guilty  of  fraudulently  making 
away  with  his  property,  and  had  refused  to  pay  plaintiff, 
although  he  had  ample  means  after  the  commencement  of 
the  action.  Merritt  v.  Godfrey,  6  AU.  101. 
tl4— Assig^ninent  under  Insolvent  Act  ot  1S69. 

Debtor  making  assignment  under  Insolvent  Act  of 
1869,  cannot  make  application  for  relief  under  Insolvent 
Confined  Debtors'  Act.     Re  Begeau,  2  Pitg.  200. 

tIS— Befusal    oi    discharge    by  Justice— Affidavit    on 
motion  before  Court— Necessary  statement* 

On  a  motion  for  discharge  under  the  Insolvent  Confined 
Debtors  Act,  1  Rev.  Stat.  cap.  124,  sec.  9,  the  afiidavit 
must  state  the  reason  why  the  application  to  the  justices 
was  refused.  It  is  not  sufficient  to  swear  in  the  words  of 
the  Act  that  the  former  application  was  made  "  without 
success."     Higgim  v.  Hamilton,  5  AIL  12. 
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tK6— Impiisonment  under  procetifi  rroiii  Court  of  Oov- 
emor  and  Council. 

A  person  imprisoued  under  a  writ  de  contunuice  capi- 
endo issued  out  of  the  Court  of  Governor  and  Council  under 
the  Act  4  Wm.  lY,  cap.  30  will  not  be  discharged  under  the 
provisions  of  the  Insolvent  Confined  Debtors'  Act.  Ex 
parte  Chase,  6  AU.  398. 

Non-suit— Defendant  be€*oininir  insolvent. 

See  Judgment,  as  in  case  of  Non-suit  II.  6,  11. 

Partner— Power  to  compound  debt. 

See  Partnership  8. 
Afieertaining  insolvency. 

See  Pleading  II.  36. 

PleadiuiT  discliarife— Replication  fraud. 

See  Pleading  II.     8. 
Sheritt^s  poundaij^e  on  €a.  Sa.— Debtor  obtaining:  di$»- 


See  Sheriff  16. 

Application  for  Certiorari  to  bring:  up  proceeding:* 
b4^fore  Justicefi. 

See  Certiorari  I.  4. 

:i]VSPE€TOR. 

See  Common  School  Act  1871. 

IJVSTALIflEi^T. 

See  Joint  Stock  Company. 

1— Insurance  on  house— Title— Interest.* 

Plaintiff  being  in  possession  of  a  house  effected  insur- 
ance upon  it  as  owner.  The  property  on  which  the  house 
stood  was  leasehold,  and  the  legal  title  prior  to  the  insur* 
anoe  was  in  W.,  under  whom  plaintiff  claimed  by  a 
writing  (said  to  have  been  burned,)  not  under  seal,  and 
stating  no  consideration.  It  appeared  that  W.  had,  before 
the  insurance,  assigned  the  lease  to  B.  bj-  deed  duly  reg- 
istered. Ileldy  That  the  title  was  in  B.  by  the  registrj'  of 
the  assignment,  without  any  entry,  and  that  plaintiff  bad 
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no  iDSurable  interest.  Crockford  v.  London  and  Liverpool 
Insurance  Co.,  5  AU.  152.  S.  P. — Crockford  v.  Equitable 
Insurance  Co.  5  ^U.  651. 

9— Declarations— Evidence* 

In  an  action  against  the  Secretary  of  the  Society  of 
Underwriters,  under  the  Act  21  Vic.  cap.  61,  the  declara- 
tions of  an  underwriter  on  the  policy,  relative  to  the  sub- 
ject matter,  are  evidence  against  defendant.  r>uffy  v» 
StymesU  5  All.  197. 
S— Fraud— Entire  contract. 

Plaintiff  insured  two  buildings,  and  the  merchandise 
in  one  of  them,  against  loss  by  fire.  One  ot  the  conditions 
of  the  policy  declared  that  if  there  should  be  any  fraud, 
overcharge  or  false  swearing,  the  claimant  should  forfeit 
all  claim  under  the  policy.  One  ground  of  defence  to  an 
action  brought  on  the  policy  was,  that  the  plaintiff  made  a 
false  declaration  as  to  the  value  of  the  goods  lost  by  the 
fire.  Held,  That  the  contract  was  entire;  and  if  the 
plaintiff  was  guilty  of  fraud  or  false  statement  in  reference 
to  the  goods,  he  could  not  recover  any  part  of  the  insurance. 
Cashman  v.  London  and  Liverpool  Ins.  Co,,  Mil.  T.  1862. 

4— Oenerai  averai^e— Rule. 

A  vessel  sailed  from  Shields,  G.  B.,  bound  for  Provi- 
dence, Rhode  Island,  and  was  obliged  to  put  into  Gowes 
and  Cork  to  refit.  A  jettison  occurred  durring  the  voyage, 
and  on  her  arrival  at  Providence,  a  general  average  was 
made  up,  according  to  the  rule  of  that  port,  which  included 
an  allowance  for  seamen's  wages  and  maintenance.  Held, 
That  the  rule  prevailing  at  the  port  of  destination  was  to  be 
adopted  in  making  up  the  adjustment  of  general  average 
charges;  and  not  the  rule  in  England,  where  such  charges 
would  be  excluded.     McGivern  v.  Styinest,  5  All.  320. 

9— Repairs— Not  seei&ini:  instrnctions— Sale  of  vessel— 
JLiability  fbr  total  loss— Damag^es. 

A  vessel  sailed  from  Havana  for  New  York,  and  the 
next  day  struck  on  a  rock :  she  continued  on  her  voyage 
for  ten  days,  and  then  put  back  to  Havana,  which  she 
reached  in  five  days.     A  survey  was  held,  and  it  was  found 
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that  she  could  not  safely  proceed  to  New  York  without 
repairs,  which  the  captain  said  would  cost  there  more  than 
the  vessel  was  worth,  though  they  could  have  been  made 
in  this  Province  for  about  Jt75.     The  vessel  was  safe  in  the 
harbour  of  Havana  without  repairs  ;  and  instructions  res- 
pecting her,  might  have  been  recived  from  the  owners 
within  a  month.     Held,  That  the  captain  was  not  justified 
in  selling  the  vessel,  and  that  the  underwriters  were  not 
liable  for  a  total  loss,  without   notice  of  abandonment. 
Seniblej  That  even  if  the  plaintiff  could  have  recovered  for 
a  partial  loss,  it  could  only  be  for  nominal  damages,  as 
there  was  no  evidence  by  which  the  amount  of  loss  could 
be  estimated.     Wood  v.  Stymest,  5  AU.  309. 

6— CerlillcAte   of  nearest   Mai^sU'ate  — Interest— DIs- 
quallftcation. 

One  of  the  conditions  of  a  policy  required,  that  persons 

sustaining  loss  should  procure  a  certificate  of  a  magistrate 

or  notary  *'  most  contigtunis  to  the  place  of  the  fire,  and  not 

concerned  in  the  loss,  as  a  creditor  or  otherwise,  or  related 

to  the  insured  or  sufferers,''  that  he  was  acquainted  with 

the  insured,  and  verily  believed  that  he  had  sustained  the 

loss  without  fraud,  etc.    Held,  That  where  the  nearest 

magistrate  was   also  a  sufferer   by  the  same  fire  which 

destroyed  the  plaintiff's  property,  he  was  disqualified  from 

certifying  under  the  words  of  the  condition,  "  concerned  in 

the  loss  as  a  creditor,  or  otherwise." 

Quare,  Whether  the  fact  of  the  nearest  magistrate 
being  a  creditor  of  the  insured  disqualified  him  from  certi- 
fying.  Senible,  No.  Ganong  v.  The  .Etna  Ins.  Co.,  6 
AU.  76. 

Y— Transfer  of  ship— Security— Intention. 

Where  a  bill  of  sale  of  a  ship  has  been  executed,  it  may 
be  shown  that  the  transfer,  though  absolute  in  its  terms, 
was  intended  only  as  a  security,  and  that  the  transferror 
has  an  equity  of  redemption.  Millidgc  v.  Stymest,  6  AIL 
164. 

8— Notice  of  abandonment   must   be  given   by  legal 
oivner—Notice  by  equitable  owner— Recovery. 

Notice  of  abandonment  must  be  given  by  the  legal 
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owner  of  a  vessel.  Where  such  notice  was  given  by  an 
equitable  owner,  and  a  verdict  recovered  against  the  under- 
writers as  for  a  constructive  total  loss,  the  verdict  was  set 
aside :  the  plaintiff  only  being  entitled,  as  equitable  owner, 
to  recover  for  partial  loss.     Ibid. 

9— Preliminary  proof— l¥aiver« 

The  mere  fact  that  an  Insurance  Company  states  no 
objection  to  the  preliminary  proof  given  of  a  loss,  at  or 
after  the  time  of  its  being  received,  is  no  evidence  of  a 
waiver  by  them  of  objections  to  it ;  but  where  objections 
are  made  on  other  grounds,  and  no  objection  taken  to  the 
sufficiency  of  the  preliminary  proof,  it  may  be  evidence  of 
a  waiver.     McManus  v.  The  .Etna  Ins.  Co.,  6  All.  814. 

10—€oiistructive  total  loss. 

An  insurance  on  fish  was  declared  in  tlie  policy  to  be 
'*  against  total  loss."  Held,  That  a  constructive  total  loss 
came  within  the  words  of  the  policy.  (fLeary  v.  Styniest, 
6  All.  289. 

11— Claim  for  constriu-tivc  total  loss  —  Evidence  of 
partial  loss — No  ei'^ideiice  of  aiiiouut  of  repairs- 
Damages. 

Plaintiff  claimed  for  a  constructive  total  loss,  but  the 

evidence  showed  a  partial  loss  only — ^the  vessel  having  been 

repaired  and  sailed  again.     No  evidence  was  given  as  to 

the  amount  of  repairs,  and  the  plaintiff  was  non-suited. 

Held,  That  the  non-suit  was  wrong ;  and  that  plaintiff  was 

entitled  to  a  verdict  for  nominal  damages  at  all  events. 

Millidge  v.  Stymest,  East  T.  1866. 

V^—Mort^vkgee  —  Foreclosure  —  Sale  Extinguishment 
of  interest* 

Plaintiff  insured  his  interest  in  a  house  as  mortgagee : 
the  mortgage  was  afterwards  foreclosed,  and  the  property 
sold  under  the  decree,  and  purchased  by  the  plaintiff. 
Held,  That  his  mortgage  interest  was  extinguished  by  the 
foreclosure  and  sale,  and  that  he  could  not  recover  for  a  loss 
happening  afterwards.  Gaskin  v.  The  Phoenix  Ins.  Co.,  6 
AU.  429. 
13— Mortgagee— Insurance  by— Debt  paid. 

Where  a  mortgagee  insures,  solely  on  his  own  account. 
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it  is  only  an  insurance  of  his  debt ;  and  if  the  debt  is  after- 
wards paid,  or  the  mortgage  discharged,  tlie  policy  ceases 
to  have  any  operation.    Ibid. 

14--Continaanc€' or  Policy  on  Ooods— Cliaiifce  ot  Own- 
ership —  A{f<^ut  —  Want  of  Seal  —  Covenant  not 
maintainable. 

A  policy  of  insurance  on  goods,  against  loss  by  fire,  was 
affected  in  the  name  of  G.  F.  &  Co.,  H.  F.,  the  plaintiff, 
having  afterwards  become  the  owner  of  the  goods,  the  agent 
of  the  Company  made  and  signed  the  following  indorsement 
on  the  policy :  **  This  insurance  is  hereby  continued  in  the 
name  of  H.  F.'*  Held,  (assuming  that  theagsnt  had  power 
so  to  continue  the  assurance  for  the  benefit  of  the  plain- 
tiff,) That  the  indorsement  not  being  under  the  seal  of  the 
Company,  the  plaintiff  could  not  maintain  covenant  on  the 
policy.     Iroat  v.  TJir  LirerpooJ,  Lo  (don  d'  Glohe  Ins.  Co., 

nn.  T.  1871. 

l«l— lnsui*an  e— Value— Recovery. 

Plaintiff  insured  $5,000  on  his  interest  as  mortgagee, 
in  the  undivided  half  of  a  mill  and  machinery.  The  mill 
was  burnt,  and  the  plaintiff  turnished  the  agent  of  the 
Company  with  the  preliminary  proof  required  by  the  policy, 
which  he  considered  sufficient,  and  agreed  to  pay  the  loss^ 
but  requested  the  plaintiff  to  allow  the  Company  sixty  days 
to  pay  it,  to  which  he  assented ;  and  the  agent  then  gave 
the  plaintiff  a  letter,  stating  that  he  had  examined  plain- 
tiff's  claim ;  that  the  loss  appeared  satisfactory,  and  that 
he  agreed  to  pay  it  within  sixty  days  from  that  date.  Soon 
after  this,  one  G.  wrote  to  the  agent,  stating  tliat  he  owned 
half  the  mill  property,  and  claimed  half  the  amount 
insured,  as  the  mill  was  insured  to  its  full  value.  The 
agent  thereupon  wrote  again  to  the  plaintiff,  and  after  re- 
ferring to  a  proposal  by  G.  that  the  Company  should 
re-build  the  mill,  stated  th  it  under  any  circumstances  the 
Company  were  bound  t:)  protect  him  from  loss,  and  that 
they  held  themselves  to  iudemnify  him  fully,  fher^  was 
evidence  that  the  mill  was  not  worth  more  than  half  tlie 
amount  insured  upon  it.  In  an  action  on  the  policy,  the 
defendant  paid  $2,500  into  court,  and  pleaded  that  the 
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plaintifif 's  interest  did  not  exceed  that  sum.  The  jury  were 
directed  that  the  plaintiff  could  onl}'  recover  the  actual 
value  of  his  interest  in  the  mill ;  that  if  the  defendants 
agent,  with  knowledge  of  the  facts,  had  adjusted  the  loss 
with  the  plaintiflF,  and  there  was  no  fraud,  it  would  be  evi- 
dence of  the  amount  of  the  loss,  though  not  conclusive  on 
the  defendants.  The  jury  found  that  the  adjustment  was 
made  by  the  agent  with  a  full  knowledge  of  all  the  facts, 
or  with  the  means  of  knowledge ;  and  that  he  affirmed  the 
adjustment  after  he  had  the  knowledge.  They  gave  no 
answer  to  questions  as  to  the  value  of  the  mill  at  the  time 
of  tie  fire,  and  the  amount  of  loss  sustained  by  the  plaintift 
by  the  lire,  but  found  a  verdict  for  the  plaintiff  for  the 
amount  claimed.  Held,  That  there  was  no  misdirection, 
and  that  the  verdict  was  warranted  by  the  evidence.  Held 
also.  That  the  fact  that  otber  property  besides  the  mill, 
was  conveyed  to  the  plaintiff  by  his  mortgage,  as  security, 
did  not  affect  his  right  to  recover  on  the  policy.  Thomson 
V.  The  Uverpool,  London  cC*  Globe  Ins.  Co.,  HU.  T.  1871. 

16 — Insurable  interest— Agri'^enient  for  re-eonveyanre^ 

Plaintiff  being  a  mortgagor  in  possession  of  a  mill,  con- 
veyed it  away  by  a  deed,  absolute  on  its  face,  taking  an 
agreement  for  a  re-conveyance  on  payment  of  a  certain 
sum  which  he  owed  the  grantee.  Held,  That  this  was  in 
effect  a  mortgage,  and  that  the  plaintiff  had  an  insurable 
interest.  Kelly  v.  The  Liverpool,  London  d'  Globe  Ins.  Co., 
Hit.  T.  1871. 

lY— Other  insurances  avoiding:   policy  —  TVIeaning:    or 
condition. 

One  of  the  conditions  of  a  policy  declared  that  it  should 
be  void  in  case  any  other  insurance  was  made  on  the  prop- 
erty, unless  notice  thereof  was  given  to  the  Company.  Held, 
That  this  only  referred  to  other  insurances  made  by  the 
assured,  or  with  his  knowledge  or  consent ;  and  not  to  an 
insurance  made  by  his  mortgagee,  without  his  knowledge. 
Ibid. 

IS— Policy—Construction— Time  risli. 

A  ]  olicy  of  insurance  on  a  vessel  '*  for  four  calendar 
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mouths  on  a  fishing  voyage,  beginning  the  adventure 
from  the  11th  June  instant,  and  to  continue  until  the  said 
expiration  of  four  months,"  without  stating  where  the  ves- 
sel was  to  sail  from,  or  whither  she  was  to  return,  is  a 
time  risk,  and  is  not  terminated  by  the  vessel  returning 
from  a  fishing  voyage  within  that  period.  Dimock  v.  New 
Brunswick  Marine  Assurance  Company ,  3  Kerr  654. 

19— Fire  policy— In creaft»e  of  risii. 

A  policy  of  insurance  against  fire  upon  a  dwelling 
house,  contained  a  condition  that  if,  after  the  insurance 
was  effected,  the  risk  was  increased  by  any  means  within 
the  control  of  the  assured,  or  if  tue  building  should,  with- 
out the  assent  of  the  assured,  be  occupied  in  any  way  so 
as  to  render  the  risk  more  hazardous  than  at  the  time  of 
insuring,  the  insurance  should  be  void.  Heldf  That  the 
assured  afterwards  ceasing  to  occupy  the  house  without 
anv  fraudulent  intent,  was  not  an  increase  of  the  risk  with- 
in  the  meaning  of  the  condition,  unless  it  was  proved  that 
under  the  circumstances  and  situation  of  the  building  in- 
sured, its  destruction  by  fire  was  more  probable  when  un- 
occupied, than  if  the  assured  had  continued  to  reside  in 
it.     Foy  V.  The  .Etna  Insu,  Co.,  3  AIL  29. 

!I0— Sig^ninK  by    accredited  Af^ent  —  Validity  —  Prima 
facie  proof— Corporate  seal. 

A  policy  of  insurance  of  a  Foreign  Company  declared 
that  it  should  not  be  valid  until  countersigned  by  W.  the 
agent  at  Saint  John.  In  action  on  the  policy,  proof  that 
it  was  signed  by  W.  and  that  he  acted  as  the  agent  of  the 
Coaipauy  at  Saint  John,  and  had  paid  a  loss  on  a  similar 
policy,  is  sufficient  under  the  Act  13  Vic.  cap.  37,  if  un- 
contradicted, to  shew  that  he  was  the  accredited  agent  of 
the  Company,  and  to  dispense  with  proof  of  their  corpor- 
ate seal.  Robertson  v.  The  Provincial  Mutual  and  General 
Insurance  Co,,  3  All,  379. 

31— Ao  Patent  Ambigruify— llsafpe  of  Trade. 

A  policy  of  insurance  on  a  vessel,  described  the  voyage 
to  be  from  ''  St.  John  to  a  port  of  call  and  discharge  and 
loading  in  the  West  Indies."     Held^  That  there  was  no 
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patent  ambiguity,  and  that  the  words  of  the  policy  meant 
one  port  both  for  discharge  and  loading  :  and  not  two 
ports — one  for  discharge,  and  another  for  loading.  3fr- 
Givern  v.  The  Provincial  Insurance  Company^  4  AIL  64. 

Qiian-e  Whether,  if  it  had  appeared  by  the  usage  of 
trade,  that  a  peculiar  meaning  was  attached  to  the  words 
"  a  port  of  call  and  discharge  and  loading,"  the  policy 
might  not  have  been  construed  according  to  such  usage. 
But  also,  Seville,  That  such  usage  and  construction  should 
be  averred  in  the  declaration.  Ibid. 
9ti— Issue  of  Policy— Time— UTotice  to  broicer. 

The  business  of  an  insurance  company  was  managed 
by  an  agent  residing  in  St.  John,  to  whom  application  for 
insurance  in  other  parts  of  the  province  were  made  through 
brokers,  TTeld.  (per  Ritchie,  J.)  That  a  policy  was  is- 
sued when  the  agent  forwarded  it  to  the  broker  for  delivery. 
Notice  of  a  prior  insurance  to  an  insurance  broker,  is  not 
notice  to  the  company.  McLachlan  v.  Ailtna  Insurance 
Co.,  4  AIL  178. 

tl8— Interest  of  assured— Declarations. 

In  an  action  upon  a  policy  of  insurance  for  the  loss  of 
a  vessel,  the  verbal  declarations  of  the  plaintiff,  the  sole 
registered  owner,  that  another  person,  a  foreigner,  was 
part  owner,  are  not  sufficient  to  disprove  the  allegation  of 
interest  in  the  plaintiff,  who  had  obtained  the  register 
upon  his  own  declaration,  and  acted  as  owner  in  procuring 
the  insurance,  and  in  the  other  affairs  of  the  vessel.  Wat- 
son V.  Stimmn'H,  2  Kerr  62. 

34 — Prelimiunry  proof— Conditions  precedent. 

In  an  action  on  a  policy  of  insurance  containing  a  pro- 
viso that  the  loss  was  to  be  paid  within  sixty  days  after 
proof  of  loss  and  adjiistment,  and  proof  of  interest  in  the 
property  such  preliminary  proof  is  a  condition  precedent 
to  the  plaintiffs  right  to  recover,  unless  there  is  an  aver- 
ment that  it  has  been  waived.  Robertson  v.  The  New 
Brunswick  Marine  Insurance  CovLjyany,  3  All.  333. 
!t«l—I?ioii8:ny?or—lncnmbrance— Disclosure. 

A  mortgagoi  may   insure  to  the  value  of  his  property 
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without  disclosing  the  incumbrance,  unless  there  is  a  sti- 
pulation in  the  policy  requiring  it.  Pirker  v.  Equitable 
Ins.  Co.,  4  AU.  662. 


— Abandonment— BeAisal  to  accept— l^tate  of  fact$» 
governing:  recovery. 

A  vessel  was  driven  on  shore,  and  being  supposed  to  be 
a  total  loss,  notice  of  abandonment  was  given  to  the  under- 
writers. They  refused  to  accept  the  abandonment,  got  the 
vessel  off,  brought  her  to  St.  John,  her  port  of  destination, 
in  a  place  of  safety,  before  action  brought,  and  required 
the  owner  to  take  charge  of  her.  The  cost  o '  repairing  her 
after  she  was  brought  to  St.  John  by  the  underwriters, 
would  be  less  than  her  value  when  repaired.  Held,  That 
the  right  of  the  assured  to  recover  depended  upon  the  state 
of  facts  existing  at  the  time  the  action  was  brought,  and 
that  he  could  only  recover  for  a  partial  loss.  Tayhr  v. 
Smith,  1  Han.  120. 

tIT— Over- Valuation. 

A  house  was  insured  by  plaintiff  ibr  4*250,  and  proved 
to  have  been  worth  at  least  £400.  Held,  That  if  che  plain- 
tiff was  only  entitled,  as  widow,  to  half  the  estate,  there 
was  not  an  over-valuation.  L'uKjlcy  v.  Queen  Ins.  Co.,  1 
Han.  280. 

ll§~False    !4tatenients— Stateinentfs    in     aflidavit— Ac- 
count of  lofii9«— Delivery  of. 

A  condition  of  a  policy  of  insurance  on  clothing,  pro- 
visions, etc.,  in  St.  John,  required  that  persons  sustaining:; 
loss  should  forthwith  give  notice  thereof  to  the  Company, 
and  within  fourteen  days  thereafter  deliver  in  as  particular 
an  account  of  the  loss  as  the  nature  and  cuxumstances  of 
the  case  would  admit  of,  and  make  prooi  of  the  same,  etc., 
and  if  there  appeared  any  fraud  or  false  statement,  or  that 
the  fire  happened  by  the  wilful  means,  or  connivance  of 
the  insured,  he  should  be  excluded  from  all  benefit 
under  the  policy.  The  plaintiff's  affidavit  furnished  to 
the  Company  under  this  condition,  claiming  a  loss  of  furs, 
clothing  and  bedding  by  fire,  stated  that  he  was  in  the 
County  of  Sunbury  at  the  time  of  the  fire,  and  was  unable 
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to  ascertain  in  what  manner  it  originated.  In  his  evi- 
dence on  the  trial,  the  plaintiff  swore  that  he  left  St.  John 
about  7  o'clock  p.  m.,  on  his  way  to  the  County  of  Sunbury, 
where  he  arrived  the  following  morning  ;  the  fire  broke  out 
at  9  o'clock,  at  which  time  the  plaintiff  would  have  been 
in  the  County  of  Kings,  on  his  way  to  Sunbury,  and  only  a 
few  miles  from  St.  John.  TUe  house  was  locked  when  the 
fire  was  discovered,  and  on  being  broken  open  it  was  found 
to  be  in  a  room  in  which  there  was  neither  fire-place  nor 
stove,  and  no  appearance  of  any  clothing  or  bedding;  a 
candlestick  was  found  in  a  barrel  in  this  room,  containing 
straw  partly  consumed.  Held,  That  it  was  the  duty  of 
the  plaintiff  to  state  in  his  affidavit  that  the  house  was 
locked  at  the  time  of  the  fire,  the  circumstances  connected 
with  his  leaving,  and  where  he  was  at  the  time,  and  that 
his  statement  that  he  was  in  the  County  of  Sunbury,  was 
a  false  statement  and  avoided  the  policy.  Held  also.  That 
an  account  of  the  loss  delivered  within  fourteen  days  aftei 
knowledge  thereof  by  the  assured  was  in  time,  though 
more  than  fourteen  days  had  elapsed  siuce  the  fire. 
Smith  v.  The  Queen  Ins.  Co.,  1  Han,  811. 

tt9— Deviation— Intention— <^haii|g^e  of  riwk— Detention 
~ Justifiable  delay  a  question  of  la iv— Reason- 
able delay  a  question  tor  Jury. 

A  ship  was  insured  for  a  voyage  from  Liverpool  to 
Cardiff,  thence  to  Aden,  and  from  thence  to  India  or 
Burmah.  She  was  chartered  for  and  set  sail  from  Cardiff 
to  Aden,  with  the  intention  of  proceeding  from  Aden  to 
Chincha,  instead  of  India  or  Burmah,  and  was  lost  before 
reaching  Aden.  Held,  No  deviation,  and  that  the  under- 
writer was  liable.    Reed  and  another  v.  Weldon,  1  Han.  458. 

A  ship  was  insured  for  a  voyage  from  Dundee  to  St. 
John,  N.  B.,  thence  to  a  port  of  discharge  in  the  United 
Kingdom.  She  started  on  her  voyage  and  arrived  at  St. 
John,  where  she  was  put  on  the  blocks,  detained  17  days, 
repaired  and  re-classed.  Held,  That  this  changed  the  risk, 
was  equivalent  to  a  deviation,  and  avoided  the  policy.  Ibid. 

Whether  delay  in  a  voyage  is  unjustifiable  or  not,  is  a 
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question  of  law  for  the  Judge ;  but  whether  unreasonable 
or  not,  is  a  question  for  the  jury.    Ibid. 

30— Not  communicatiiig  important  tacts. 

Plaintiffs  applied  to  defendants  on  Nov.  12th  to  insure 
their  vessel  on  a  time  policy  for  six  months,  beginning  on 
the  9th  Sept.  previous,  the  day  on  which  she  left  Swansea 
for  St.  Thomas,  where  she  was  then  overdue.  In  the 
written  application  in  reply  to  the  question  "  where  bound/' 
the  plaintiffs  reply  was  **a  port  in  the  West  Indies."  The 
news  of  a  hurricane  having  occurred  at  St.  Thomas  had 
been  published  in  the  newspapers  that  morning,  and  was 
known  to  plaintiffs  but  not  to  defendants.  Heldy  in  an 
action  to  recover  for  a  total  loss,  That  the  destination  of 
the  vessel  and  the  fact  of  there  being  a  hurricane  at  her 
port  of  destination,  should  have  been  communicated  to  de- 
fendants, and  this  not  having  been  done,  the  plaintiffs  were 
non-suited.  Mahoncy  v.  The  Provincial  Ins.  Co,,  1  Han 
622. 

31— Re-Insurance— Relation  of  policy. 

Plaintiff's  premises  were  insured  in  The  London  and 
Liverpool  Company,  from  2nd  October,  1865,  to  2nd 
October,  1866.  Before  the  term  expired  he  received  notice 
from  W.,  the  agent  at  Newcastle,  that  the  London  and 
Liverpool  Company  would  renew  the  policy  on  the  same 
terms,  and  accordingly  he  paid  W.  the  premium  money 
and  got  his  receipt.  A.,  the  general  agent  at  St.  John, 
declined  to  renew  the  policy,  and  paid  the  premiums  to 
defendants,  who  issued  a  policy  (taking  the  description  of 
the  premises  from  the  London  and  Liverpool  books)  dated 
the  16th  October,  1866,  but  insuring  from  the  2nd  October, 
1866,  to  2nd  October,  1867.  The  premises  were  destroyed 
by  fire  on  the  IStli  October,  before  the  policy  issued  ;  but 
the  plaintiff  did  not  know  that  he  was  insured  by  defen- 
dants until  he  received  the  policy  from  W.,  who  also  acted 
for  them.  Held,  That  this  amounted  to  a  re-insurance, 
and  there  being  no  fraud,  plaintiff  was  entitled  to  recover ; 
that  the  policy  related  back  to  the  2nd  October,  and  that 
the  condition  in  the  policy,  that  all  facts  relating  to  the 
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state  of  the  premises  must  be  disclosed,  must  be  taken  to 
relate  to  the  time  from  which  the  policy  took  effect.  Oi/- 
Jard  V.  The  Queen  Ins*  Co.,  1  Han.  432. 

89— Insurable  interest— Widow. 

A  widow  having  continued,  for  four  years  after  her 
husband's  death,  in  possession  of  a  house  built  on  land 
of  which  he  was  the  lessee  for  years,  and  paid  the  ground 
rent,  insured  the  house  in  her  own  name.  No  administra- 
tion was  taken  out  on  the  husband's  estate.  Held,  That 
she  had  an  insurable  interest — 1st.  As  the  presumptive 
owner  of  the  house;  2nd.  As  executrix  ^{e  son  tort;  3rd. 
As  the  widow  under  the  Statute  of  Distribution.  Lingley 
V.  The  Queen  Ins.  Co.,  1  Han.  280. 

33— Promise  by  llnderwriter  to  pay— Knowleilse  of 
facts. 

Where  is  was  proved  on  the  trial  of  a  case  against  an 
underwriter,  on  a  policy  of  insurance  for  a  loss,  that  the 
defendant  had  promised  to  enquire  as  to  the  particulars  of 
the  loss,  and  if  correct,  pay  it ;  and  that  after  several  days 
he  did  promise  to  pay,  the  Court  refused  to  disturb  a 
verdict  for  the  plaintiff,  although  there  was  evidence  of  a 
deviation,  which  otherwise  would  have  avoided  the  policy. 
Reed  v.  McLaugJdin,  2  Han.  128. 

33  a— Waiver  of  proof  of  loss. 

Plaintiff,  whose  stock  of  goods  in  his  store  was  insured 
by  defendants  by  a  policy  under  seal,  sold  them  to  A., 
taking  notes  in  payment.  Subsequently,  at  the  office  of 
defendants'  agent,  and  by  his  consent,  he  indorsed  on  the 
policy  that  he  hereby  assigned  it  to  A.,  having  sold  him 
the  goods.  This  assignment  was  entered  on  defendants' 
books,  but  not  made  under  seal,  and  A.  was  not  informed 
of  it.  The  first  note  being  unpaid,  plaintiff,  by  consent  of 
A.,  took  back  the  goods,  and  possession  of  the  store. 
They  were  afterwards  consumed  by  fire.  Held,  That  the 
assignment  on  the  policy  was  invalid,  and  that  plaintiff 
could  recover  under  the  policy  for  the  loss.  Weldon,  J., 
dissentiente ;  Fisher,  J.,  dvhitante.    Where,  in  an  action  to 

recover  insurance^  the  defendants'   witness  contradicted 
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the  plaintiff  as  to  the  value  of  the  goods  lost  by  fire,  but 
the  jury  were  properly  directed  as  to  the  measure  of 
damages,  the  Court  refused  to  disturb  their  verdict,  even 
though  they  might  have  given  less  had  they  been  on  the 
jury.    The  plaintiff's  attorney  testified  that  he  met  defend- 
ants' agent  in  the  street,  and  said  he  had  the  proofs 
ready  except  a  certificate,  which  he  feared  he  could  not  get 
in  the  time  required  by  the  policy ;  that  defendants'  agent 
said  it  made  no  difference,  but  to  get  the  proofs  as  soon  as 
he  could.     Defendants'  agent  denied  this  conversation. 
Held,  This  was  evidence  of  waiver  to  go  to  the  jury. 
Crazier  v.  The  Phoenix  Ins.  Co.,  2  Han.  200. 

84— Detention  —  Re-elassing — Deviation  —  Seai»'oHiii» 
nes9  at  inception  of  voyage. 

A  vessel  was  insured  for  a  voyage  from  Dundee,  Scot- 
land, to  St.  John,  thence  to  a  Fort  in  the  United  Kingdom* 
On  her  arrival  at  St.  John  she  was  placed  on  the  blocks, 
re-paired  and  re-classed,  being  detained  17  days.  Held, 
In  an  action  to  recover  the  amount  of  the  insurance,  that 
in  the  absence  of  any  evidence  of  the  vessel  having  sus- 
tained damage  on  the  voyage  from  Dundee  to  St.  John^ 
(juch  detention  for  re  classing  was  a  deviation,  and  avoided 
the  policy.  A  vessel  insured  for  a  round  voyage  is  bound 
to  be  suf&ciently  seaworthy  at  its  inception  to  make  it 
without  repairs,  in  the  absence  of  any  damage  from  extra- 
ordinary perils  of  the  sea.     Reed  v.  Pfeifp»,  2  Han.  172. 

85— Deviation. 

Insurance  on  a  ship  ''  at  and  from  Saint  John  to  a  port 
of  call  and  discharge  and  loading  in  the  West  Indies,  and 
from  thence  to  a  port  of  call  and  discharge  in  the  United 
Kingdom."  The  ship  sailed  from  Saint  John  to  Havana, 
discharged  her  cargo,  and  then  sailed  to  Matanzas,  an- 
other port  in  the  West  Indies,  where  she  took  in  a  cargo 
and  sailed  for  Cork,  and  was  lost  on  the  voyage.  Heldt 
That  going  to  Matanzas  was  a  deviation.  McOivem  v. 
Provincial  Insurance  Co.,  3  AU.  311. 

Quaere,  Whether  calling  at  a  port  for  orders,  before  go- 
ing to  a  port  of  discharge,  would  have  been  a  deviation. 
lUd. 
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36~-LiOsses— Jettison  —  Recovery— Conliibution. 

Where  the  owner  of  a  ship  is  also  the  owner  of  part  of 
the  carf;;o,  which  was  thrown  overboard  for  the  preservation 
of  the  ship  in  the  course  of  the  voyage,  on  which  insurance 
was  effected.  Held,  That  such  owner  might  recover  from 
the  insurer  on  the  ship  the  average  proportion  which  the 
ship  would  be  liable  to  contribute  to  the  loss  sustained  by 
such  jettison  of  the  cargo.     Marks  v.  Watson,  2  Kerr  211. 

Where  the  goods  are  laden  on  deck  according  to  the 
custom  of  a  particular  trade,  the  owner  thereof  is  entitled 
to  contribution  in  general  average  for  a  loss  by  jettison^ 
Ibid. 

8Y— Defence— Previous  insurance  ~Forei|rn  law. 

One  of  the  conditions  of  a  policy  of  insurance  was,  thai 
if  the   assured  should  have  any  other  insurance  on  the 
property,  not  notified  to  the  insurers  and  indorsed  on  the 
poUcy,  the  insurance  should  be  void.    At  the  time  of  insur- 
ing his  house  with  the  defendants,  the  plaintiff  had  an 
insurance  thereon  in  the  name  of   M.,  in  an  office   in 
the  State  of  Maine.     Held,  That  as  by  the  law  of  this 
country,   neither  the  plaintiff  nor  M.  could  recover  on 
that  policy,  the  defendants,  in  order  to  avoid  their  policy 
for  want  of  notice  of  the  previous  insurance,  should  have 
shown  that  by  the  law  of  Maine  the  plaintiff  could  recover 
on  the  policy  effected  by  M.     McLachlan  v.  The  Mtna 
Insurance  Company,  4  AIL  173. 

38— Requisite    pi*oot— Preliminary    proof— Affidavit— 
]IEateriaiity  of  description. 

One  of  the  conditions  of  a  policy  of  insurance  requir- 
ed, that  all  persons  sustaining  loss  should  give  notice  te 
the  agent  through  whom  insured,  and  within  one  month 
after  the  loss,  deliver  in  as  particular  an  account  thereof 
as  the  nature  of  the  case  would  admit,  and,  if  required^ 
make  proof  of  the  same  by  their  oath  or  affirmation,  and 
by  the  production  of  their  books  of  account,  etc.,  and 
should,  if  required,  procure  a  certificate  under  the  hands 
of  three  of  the  nearest  householders,  etc.  The  plaintiff 
having  sustained  a  loss,  furnished  an  affidavit  and  certifi- 
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csAe  in  the  terms  of  the  condition,  without  being  required 
to  do  so.  In  an  action  on  the  policy,  one  of  the  notices  of 
nlefence  was  that  the  proof  and  certificate  required  by  the 
condition  were  not  given  by  the  plaintiff  after  the  alleged 
loss;  but  the  defence  on  the  trial  was,  concealment  at  the 
time  of  effecting  the  policy.  Held,  1.  That  the  affidavit 
and  certificate  were  admissible  as  part  of  the  preliminary 
proof.  2.  But  if  not  strictly  admissible,  it  was  immaterial 
•evidence,  and  therefore  no  ground  for  a  new  trial.  Perkins 
V.  The  Eqmtable  Insuraiice  Co,,  4  AU.  562. 

The  plaintiff  in  his  application  to  insure  a  building, 
stated  that  it  was  owned  by  himself  and  P.,  and  worked  by 
them  as  a  mill.  At  that  time  the  mill  was  in  the  pos- 
43ession  of  a  tanant  under  a  lease  for  five  years,  was  mort- 
gaged to  its  full  value,  and  a  line  of  railway  had 
been  laid  out  through  the  laud,  for  which  the  plaintiff 
<slaimed  damages,  alleging  that  it  destroyed  the  mill 
There  being  nothing  in  the  policy  requiring  such  matters 
to  be  described,  it  was  left  to  the  jury,  and  they  found, 
that  the  non-disclosure  was  not  material.  Held,  That 
these  questions  were  properly  left.    Ihid. 

39— Answers  to  questions— UTarranty. 

An  Insurance  Company  required  appUcation  for  insur- 
ance to  be  made  on  printed  forms  containing  certain  ques- 
tions which  were  to  be  minutely  answered,  and  were  de- 
-clared  to  firm  the  basis  of  the  insurance.  One  of  the  ques- 
tions was  :  **Is  the  property  involved  in  law,  or  mortgag- 
ed ;  if  the  latter,  to  whom,  and  for  what  amount  T  The 
answer  was  :  '*  There  is  a  mortgage  on  the  house  for 
4*300" — which  was  untrue.  This  application  was  referred 
to  in  the  policy,  one  of  the  conditions  of  which  was,  that 
if  the  buildings  were  described  otherwise  than  they  really 
were,  the  insured  should  not  be  entitled  to  any  benefit 
under  the  poUcy.  Held,  1.  That  the  answer  to  this  ques- 
tion amount  to  a  warranty,  and  being  untrue,  rendered 
the  policy  void.  2.  That  being  an  essential  part  of  the 
-contract,  its  materiality  was  not  a  question  for  the  jury. 
Marshall  v.  The  Times  Fire  Ins.  Co.,  4  AIL  618. 
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40  —  ]IEoiith»  —  Commencement  of  action  —  Issue  or 

A  policy  of  insurance  is  a  mercantile  instrument  r 
therefore  the  term  '' Months"  used  therein,  limiting  the 
time  for  bringing  an  action  for  a  loss,  means  calendar 
months.    Pomarrs  v.  Provincial  Insurance  Co.,  Hil.  T.  1878. 

Wliere  one  of  the  conditions  of  a  policy  declared  that  no 
action  should  be  brought  thereon,  unless  within  12  months 
after  the  loss ;  it  will  be  presumed,  in  the  absence  of  evid- 
ence of  the  time  the  writ  actually  issued,  that  it  issued  on 
the  dav  it  bears  date.     Ibid, 

41— Ei09i»  payable  to  plaintill— Action  —  Conditons— 
Pai-tial  doss  —  Preliminary  proof  —  Deviation  — 
Suj«pi€ions  circumstances— Fraud  li*ft  to  Jury. 

Where  the  plaintiff  procures  an  insurance  on  a  vessel 
belonging  to  M.,  and  by  the  terms  of  the  policy  the  loss  is 
to  be  paid  to  the  plaintiff,  he  may  maintain  an  action 
thereon  in  his  own  name.  Biinock  v.  The  New  Brunswick 
Marine  Assurance  Company,  1  All.  398. 

By  the  conditions  of  a  policy  the  insurers  agreed  to  pay 
within  sixty  days  after  proof  of  loss,  etc.,  but  that  no  par- 
tial loss  should  be  paid  for  unless  it  exceeded  five  per  cent. 
The  plaintiff  delivered  the  master's  protest  describing  the 
loss,  and  the  certificate  of  a  ship  carpenter  that  the  vessel 
was  not  worth  repairing.  Held,  1.  That  there  was  sufficient 
preliminary  proof  to  enable  the  plaintiff  to  recover  for  a 
partial  loss,  and  that  a  certificate  from  the  custom  house 
that  the  register  of  the  vessel  had  been  deposited  there  as 
a  condemed  vessel,  was  not  necessary.  2.  That  the  plain- 
tiff might  recover  for  a  partial  loss,  though  he  claimed  a 
total  loss ;  and  that  in  the  absence  of  any  evidence  by  the 
defendant  of  the  extent  of  the  injury,  there  was  sufficient 
evidence  to  sustain  a  verdict  for  a  partial  loss,  though  the 
vessel  was  afterwards  partially  repaired,  and  the  value  of 
the  repairs  was  not  shewn.  Dimock  v.  Tlie  New  Brunswick 
Marine  Assurance  Company,  1  AU.  398. 

Whether  going  to  Saint  Stephen  on  the  Biver  Saint 
Croix  was  a  deviation,  or  in  prosecution  of  the  necessary 
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ptirpoB6B  of  a  fishing  voyage,  upon  a  time  policy,  was  con- 
sidered a  question  proper  for  the  jury  upon  the  evidence. 
Ibid, 

Though  the  circumstances  of  a  loss  are  suspicious,  if 
there  is  some  evidence  of  its  being  accidental,  which  is  un- 
contradicted, and  the  question  of  fraud  has  been  fully  left 
to  the  jury,  who  find  for  the  plaintiff,  the  verdict  will  not 
be  disturbed.     Ihid. 

49— PreminiD  «5anied  —  Policy  cnncdlcd  —  Premium 
notes  not  matured— Affreement 

Defendant  effected  insurance  on  a  vessel  in  several 
offices,  for  all  of  which  R.  was  agent  $5,000  being  in  plain- 
tiff's office.  Subsequently  defendant  desiring  to  send  the 
vessel  to  a  port  prohibited  by  the  policy  obtained  from  R. 
permission  to  do  so  on  payment  of  an  extra  premium, 
f  per  cent  to  be  returned  if  the  vessel  left  on  or  before  the 
26th  November,  1874.  R.  at  the  same  time  told  bim,  he 
might  insure  the  vessel  elsewhere  if  he  could,  and  lie 
would  cancel  the  policy  upon  payment  of  the  earned  pre- 
mium. Shortly  after  this,  defendant  effected  insurance  in 
another  office  and  sent  the  other  policies  to  R.  requesting 
a  return  of  f  per  cent,  premium,  claiming  the  vessel  had 
been  covered  before  26th  November.  R.  returned  the  J  per 
eent.  premium  and  received  from  defendant's  clerk  a  re- 
ceipt for  this  amount  which  also  stated  that  the  policy  was 
cancelled  from  the  26th  November.  Shortly  afterwards, 
R.  sent  defendant  a  statement  of  the  amount  which  he 
required  defendant  to  pay  before  cancelling  the  Policies, 
and  insisted  on  its  payment  in  cash.  Defendant  claimed 
that  he  was  not  entitled  to  pay  anything  until  the  pre- 
mium notes  matured. 

Held,  That  the  payment  of  the  earned  premuims  and 
cancellation  of  the  policies  were  intended  to  be  contem- 
poraneous acts.  Baufjor  Ins,  Co.,  v.  McLeod,  Security 
Ins.  Co.,  V.  Same.  2  Pug.  37. 

43— Agent. 

yi  here  the  plaintiffs  have  expressly  excepted  themselves 
from  payment  of  a  general  average  loss  for  jettison  of  deck 
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cargo,  the  agent  could  not  impose  upon  the  plaintiffs  a 
liability  which  the  defendant  had  warranted  them  to  be 
free  from,  and  whether  he  promised  to  pay  the  loss  or  not 
is  immaterial.    Ibid. 

44— Conditions  —  Pleading  —  Proof  of  issue  Joined— 
Af^ents  Stat ements^-Issiies  material,  and  imma- 
terial. 

Defendants,  to  an  action  on  a  policy  of  insurance, 
pleaded  (inter  alia)  the  breach  of  certain  conditions  of  the 
policy,  "  whereby  the  policy  was  rendered  void.  Plaintiff 
joined  issue.  Held,  That  on  this  issue,  it  was  sufficient 
for  defendants  to  prove  the  alleged  breach  of  conditions, 
«nd  that  plaintiff  could  not  show  a  waiver,  nor  was  it  open 
to  him  to  show  that  at  the  time  of  making  his  written  ap- 
plication for  insurance,  the  agent  of  the  company  wrong- 
fully inserted  in  the  application  a  statement  different  from 
that  made  to  him  by  the  applicant. 

Where  defendant  pleaded  four  pleas,  two  of  which  were 
an  answer  in  law,  to  plaintiff's  action,  and  he  was  non- 
suited. Held,  on  motion  to  set  aside  the  non-suit,  that 
he  was  not  entitled  to  have  finding  of  the  jury  on  the 
other  issues — they  being  immaterial.  Martin  v.  Mutual 
Fire  Ins.  Co.  8  Piig.  157. 

45— Policy  —  Conditions  —  Entire    contract  —  False 
s%V€^arlng  as  to  part  ol  property  insured. 

In  a  policy  of  insurance  on  buildings  and  merchandise, 
one  of  the  conditions  of  the  policy  declared  that  if  there 
should  be  any  fraud,  overcharge  or  false  swearing,  the 
claimant  should  forfeit  all  claim  under  the  policy ;  Heldp 
That  the  contract  was  entire,  and  that  if  plaintiff  was 
guilty  of  false  swearing  in  reference  to  the  goods,  he  could 
not  recover  any  part  of  the  insurance.  Cashinan  v.  London 
unci  Liverpool  Fire  Ins,  Co.,  5  AU,  246. 

46— Preliminary  proof— Dispensing  mrith— Mo  waiver 
of  objection. 

The  mere  fact  that  defendants  did  not  require  further 
preliminary  proof  as  they  might  under  the  policy  have 
-done  will  not  prevent  them  availing  themselves  of  the  ob- 
jection that  there  had  been  false  swearing.     Ibid. 
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4Y— Defendant's  Agent  giving  evidence  as  to  origin 
of  flre^HTaiver— IVo  evidence  of. 

The  fact  that  the  defendant's  agent  gave  evidence  before 
a  magistrate  on  an  investigation  as  to  the  origin  of  the 
fire,  held  under  the  Act  21  Vic.  cap.  48,  is  no  evidence  of 
a  waiver  of  objection. 

48  —  Conditions  precedent  —  Averments  —  Pli^ading- 
waiver— Redress  under  Common  liaiv  Procedure 
Aet— Improper  conduct  of  insured. 

In  an  action  on  a  policy  of  insurance,  the  declaration^ 
after  setting  out  policy  and  conditions,  alleged  {inter  alia} 
that  plaintiff  gave  all  notices,  and  made  all  proofs,  and  had 
performed  all  things  on  his  part  to  be  performed  to  claim 
the  loss,  and  did  all  things  necessary  to  entitle  him  to 
recover,  **  and  that  defendants  waived  any  notice  or  proof 
of  the  loss  as  required  by  the  policy.*'  The  sixth  condition 
of  the  policy  was,  that  on  the  happening  of  any  loss,  the 
insured  should  forthwith  give  notice  in  writing,  and  within 
fifteen  days  furnish  proof  of  the  loss  under  oath.  The 
tenth  condition  declared  that,  ''if  the  claim  be  in  any 
respect  fraudulent,  or  if  any  false  declaration,  affidavit^ 
oath  or  affirmation  be  made  in  support  thereof,''  all  bene- 
fit under  the  policy  should  be  forfeited.  Defendanta 
pleaded — 1.  No  waiver  of  notice  and  proof  of  loss.  2.  The 
documents  rendered  as  and  for  the  proof  of  loss  were  false 
and  fraudulent.  8.  After  commencement  of  the  fire,  the 
plaintiffs  wilfully  and  wrongfully  prevented  it  from  being 
extinguished.  The  Gomi;  Held,  on  general  demurrer.  That 
all  the  pleas  were  good  ;  that  as  the  declaration  would  be 
insensible  if  notice  had  been  given,  it  was  sufficient  for  de- 
fendants to  accept  the  issue  of  waiver  of  notice  and  proof  -^ 
and  that,  however,  as  to  the  second  plea,  plaintiff  might 
have  the  right  to  apply  to  a  judge  under  sec.  91  of  the 
Common  Law  Procedure  Act,  to  obtain  a  more  explicit 
statement  of  the  facts.  Gibson  v.  xV.  British  d-  Mercantile 
Ins.  Co.,  3  Pug.  83. 

49— iii»»urable   interest— Advances   to   build    vessel- 
no  transfer. 

Plaintiff,  in  1872,  commenced  supplying  B.  with  ad- 
vances for  building  a  vessel,  imder  a  verbal  arrangement 
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that  he  was  to  supply  B.  to  build  the  vessel,  and  hold  her 
as  security  for  his  advances.  He  was  to  dispose  of  her  in 
shares,  or  in  the  whole,  as  he  saw  proper,  and  when  the 
vessel  was  disposed  of,  whatever  was  remaining  after  he 
got  his  pay,  was  to  go  to  £.  When  she  was  well  advanced, 
in  August,  1874,  plaintiff  effected  insurance  on  her  in  his 
own  name.  He,  however,  never  had  possession  of  the 
vessel,  nor  held  any  bill  of  sale  or  transfer  of  her.  Held, 
In  an  action  on  the  policy,  That  plaintiff  had  no  insurable 
interest,  and  could  not  recover.  Clarke  v.  Scottish  Imperial 
Ins.  Co.,  2  P.  dt  B.  240. 

50 — Certificate  of  loss  by  mai^lstrate—Suflllcleiicy  of— 
S^tatement  of  amount  of  loss  necessar>'. 

In  an  action  on  a  policy  of  insurance,  by  one  condition  of 
which  the  plaintiff  was  bound  to  produce  as  part  of  his  proof 
of  loss,  a  certificate  of  a  magistrate  or  notary  public  most 
contiguous  to  the  place  of  fire,  not  concerned  in  the  loss,. 
&c.,  that  he  was  acquainted  with  the  character  and  cir- 
cumstances of  the  assured,  and  had  made  diligent  inquiry 
into  the  fact  set  forth  in  his  statement,  and  that  he  knew 
or  verily  believed  that  the  insured  really  and  by  misfor- 
time,  and  without  fraudulent  practice,  had  sustained  by 
such  fire,  loss  and  damage  to  the  amount  therein  men- 
tioned, it  was  Held^  That  a  certificate  which  did  not  state 
the  amount  of  the  loss,  but  only  that  the  insured  had  sus- 
tained by  the  fire  the  'Hotal  loss  of  his  two-story  framed 
building  therein  mentioned'* — was  not  a  sufficient  com- 
pliance with  the  condition,  and  that  the  setting  forth  of 
the  amount  of  the  loss  in  the  certificate  was  a  condition 
precedent  to  the  right  to  recover.  Borden  v.  Provincial  Ins. 
Co.,  2  P.  dk  B.  381. 

91  —  Foreign    Insurance    Company  —  Completion    or 
policy— Agency  In  New  Brunswick— Illegality. 

A  policy  of  insm'ance,  issued  in  New  York  and  de- 
livered in  Boston  to  a  broker,  by  whom  it  was  sent  to  St» 
John,  to  his  agent,  and  by  him  handed  to  the  defendants, 
who  gave  in  return  a  premium  note  was  held  not  to  have 
been  complete,  until  actually  delivered,  and  the  transac- 
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tion  was  illegal  under  Act  of  ABsembly  19  Vic.  cap.  45. 
which  prohibits  any  foreign  insurance  company  from  doing 
business  in  the  Province  without  first  filing  a  certificate  in 
the  Provincial  Secretary's  office.  AUison  v.  Robertson,  2 
Pug.  108. 

^9— Foreign  Insurance  Company— Carryini:  on  bnsi* 
ncss  in  Province. 

A.  held  himself  out  as  the  agent  in  St.  John  of  the 
Columbian  Insurance  Company,  whose  head  office  was  in 
New  York.  His  course  of  business  was  to  receive  appli- 
cations for  insurance  addressed  to  the  company,  which 
he  would  forward  to  B.,  an  insurance  broker  in  Boston. 
The  latter  would  send  the  application  to  the  company, 
when,  if  it  was  accepted,  a  policy  would  be  delivered  to 
him,  and  the  premium  charged  against  him  at  the  time. 
The  policy  was  then  forwarded  by  B.  to  A.,  who  would  de- 
liver it  to  the  assured,  taking  the  premium  note  direct  to 
himRelf,  and  sending  to  B.  his  own  note  for  nine-tenths  of 
the  amount,  (the  balance  being  kept  for  commissions.) 
Hdd,  That  this  was  an  indirect  carrying  on  of  insurance 
business  in  this  Province  by  the  company,  contrary  to  the 
Act  of  Assembly  19  Vic.  cap.  45,  and  that  a  premium  note 
given  to  A.  could  not  be  collected ;  and  also  that  the  fact 
of  the  note  being  made  to  A.,  in  no  way  distinguished  this 
case  from  Allison  v.  Rolnnson,  Jones  v.  Taylor,  Re  Oulton, 
2  Pug.  891. 

Warranties— Condition  tliat  all  statements  contained 
In  tiie  application  will  be  talcen  to  be  warranties 
on  the  part  ot  tlie  assured— Verbal  airreement 
cannot  alter. 

See  Evidence  V.  10.    Dingee  v.  Agricultural  Ins,  Co. 

Loss  of  vessel— Probability  ot  loss— Presnmptive  evid- 
ence. 

See  Evidence  VI.  26.  Poinarcs  v.  Minas  Ins.  Co. 
Insurable  interest— Snfllciency  of. 

See  Insolvent  Act  27.     Parlee  v.  Agricultural  Ins.  Co. 

IVIisrepresentation  as  to  valuation  —  Abandonment 
and  acceptance  of— Pleadinn^. 

See  Pleading  II.  27.     Lloyd  v.  Union  Ins.  Co. 
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Common  Carriers— Uabtlity  of,  to  insure  i^oods. 

See  Contract.     McGoldnck  v.  Eastern  Express  Co. 

Deposit  of  Policy  of  Insurance  —  IVEortirni^e  rig^ht— 
Equitable  claim. 

See  Equity  3. 

Action  on  Policy— Fire  Insurance— Interest— Condi- 
tions—Preliminary  Proof— Pleadinn^s— Averments 
— ^Waiver. 

See  Pleading  I.  37. 

Assii^nment  of  Policy  —  Consideration  to  support 
promise  by  Insurer  to  Assignee. 

See  Pleading  I.  39. 

Defence -Deposit  of  Gunpowder  contrary  to  Provisos 
Plea— Replication. 

See  Pleading  11.  9. 

Objectini:  to  pay  loss  on  diHerent  unround  than  ivant 
of  preliminary  proof— liVaiver. 

See  Waiver. 

"Seal  of  Company  when  not  necessary— President  and 
Secretary  —  Prima  Facie  evidence  of  appoint- 
ment. 

See  Evidence  VI.  5. 

UVSITRANCE  BROKER. 

Action  by— Re-insurance— JHoney  paid— Evidence. 

Policies  of  insurance  effected  by  a  broker,  declared  that 
preliminary  proof  and  evidence  of  the  loss  were  to  be 
given  to  the  broker,  and  payment  of  losses  to  be  made 
within  sixty  days  thereafter.  The  practice  of  the  broker 
was  to  receive  the  premiums  in  money  or  notes,  crediting 
the  underwriters  with  the  amount,  whether  actually  paid 
or  not,  the  assured  being  liable  to  him  alone  for  the 
premium.  Proofs  of  losses  were  furnished  to  the  broker 
from  time  to  time,  and  on  being  satisfied  of  their  correct- 
ness, he  paid  the  amounts,  and  the  policies  were  cancelled. 
Half-yearly  accounts  were  furnished  by  the  broker  to  the 
underwriter,  containing  full  particulars  of  all  the  risks, 
premiums,  losses  and  charges,  to  which  he  made  no  objec- 
tion until  the  accounts  were  rendered  shewing  the  balance 
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claimed  in  this  action.  Held,  in  an  action  against  the 
underwriter  to  recover  the  amount  paid  by  the  broker  for 
losses.  That  the  jury  were  warranted  in  inferring  that  the 
defendant  had  authorized  the  broker  to  decide  upon  the 
proof  of  loss  in  each  case,  and  had  assented  to  hi& 
decision.  Held  also,  That  the  plaintiff  could  recover  from 
the  defendant  the  amount  of  premium  of  a  re-insurance 
effected  for  him  without  proof  of  actual  payment  to  the 
underwriter.     Ranney  v.  Gregory,  1  Han.  162. 

INTEBEST. 

Covenant  to  pay  for  Improvements— PlaintM  entitle^i 
to  interest  on  amonnt  apprised. 

See  Landlord  and  Tenant  VI.  2. 
1 Interest  is  not  recoverable  in   the  nature  of 


damages  in  an  action  for  money  had  and  received,  brought 
to  recover  an  amount  of  duty  illegally  exacted  at  the 
Treasury.     Hammond  v.  Robinson,  1  Kerr  295. 

% Interest  cannot  be  recovered  on  a  bond  given  to 

secure  the  payment  of  instalments  of  stock  in  a  Joint 
Stock  Company,  under. the  Act  6  Wm.  IV,  cap.  48,  though 
the  bond  is  in  a  penal  sum  conditioned  to  secure  the  pay- 
ment of  a  lesser  sum  at  a  certain  day.  St,  John  Bridge 
Company  v.  Woodward,  1  Kerr  29. 

8 Where  a  verdict  was  obtained  on  a  policy  of 

guarantee,  including  interest  up  to  that  time,  and  a  rule 
nisi  for  a  new  trial  was  granted,  and  afterwards  dis- 
charged; interest  was  allowed  on  the  amount  of  the 
policy,  (but  not  on  the  amount  of  the  verdict,)  from  the 
date  of  the  verdict  till  the  rule  was  discharged,  under  the 
Act  12  Vic.  cap.  39,  sec.  29.  Commercial  Bank  v.  The- 
European  Assurance  Society,  HiL  T.  1871. 

4 Notice  should  be  given  of  an  application  to  be 

allowed  interest  on  the  affirmance  of  a  judgment  in  error*. 
See  Mills  v.  Vail,  4  All.  629. 

Excessive  Claim  —  Iflortgafre  —  Payment  —  mortgagor 
ailonred  interest. 

See  Mortgage  14. 
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•5-  When  final  Judgnieiit  delayed. 

The  plaintiffs  obtained  a  verdict  which  was  set  aside 
and  a  new  trial  ordered.  The  decision  was  then  appealed 
from  to  the  Privy  Council,  who  allowed  the  appeal.  The 
plaintiffs  having  applied  for  interest  since  the  verdict 
under  the  12  Vic.  cap.  89,  sec.  29  (Consol.  Stat.  cap.  37, 
«ec.  120)  the  application  was  refused.  McKay  v.  Com- 
Diierdal  Bank^  2  Pug.  824. 

« In   an    action    on    the  case    for  unliquidated 

•damages,  the  jury  included  interest  in  the  verdict.  Held, 
on  an  application  for  allowance  of  interest  from  time  of 
verdict  to  judgment,  that  interest  was  improperly  included 
and  the  application  was  refused.  Burpee  v.  Caml,  3 
Piig.  285. 

y Interest    on   judgment    against    principal   not 

allowed  on  entering  up  judgment  against  bail.  See  Bail 
58.     Byron  v.  Flagg. 

« In  an  action  of  trover  the  Court  will  not  allow 

interest  on  the  verdict  where  the  signing  of  judgment  is 
delayed  by  the  opposite  party.  N,  B.  Railway  Company 
▼.  Murray,  2  P.  dt  JB,  412. 

Interest  firom  relationship. 

See  Judge. 

INTERCOLONIAL    RAILWAY. 

Power  to  enter  on  private  lands— .€onti*actors. 

The  Act  31  Vic.  cap.  18,  sec.  8  gives  no  power  to  per- 
sons who  have  contracted  to  supply  sleepers  to  be  used  on 
the  Intercolonial  Railway,  to  enter  on  private  lands,  with- 
out the  owner's  permission,  and  cut  timber  for  the  pur- 
pose of  supplying  such  sleepers.  Davidson  v.  King,  2 
Pug.  626. 

IIVTERLOCUTORY  JVDOJflENT. 

See  Judgment  by  default — Practice  V.  30,  31,  32 — 
Practice  VI.  16,  16,  17, 18— Practice  VII.  10,  11,  12. 

IIWTERROOATOBIES. 

See  Evidence. 
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IjyTESTATE    ESTATE. 

See  Heir  at  Law. 

INTOXICATIIVO  l.I<|UORS. 

See  Justice  of  the  Peace.     (Summary  Conviction.) 

INTOXICATION. 

H'hen  iTonnd  for  avotdiui^  deed. 

See  Deed  I.  44.     Jones  v.  Calkin, 

IIVTRVSIOIW. 

i If  on  the  trial  of  an  information  for  intrusion  on 

Crown  land,  it  appears  that  the  Crown  has  been  out  of 
possession  for  twenty  years,  the  defendant  is  entitled  to 
a  verdict  on  the  general  issue,  under  the  Stat.  21,  Jac.  1» 
cap,  14.     Rex  v.  Watson,  Hil.  T.  1828. 

% The  Crown  granted  to  the  defendant  the  right 

to  occupy  land  for  twenty-one  years,  unless  the  same 
should  be  sooner  required  by  the  Crown,  on  notice  of 
which  the  grant  was  to  cease  and  be  void.  Held,  In  an 
information  for  intrusion,  after  notice  to  the  defendant, 
and  refusal  to  give  up  possession,  that  no  inquest  of  office 
was  necessary  to  terminate  his  right,  his  removal  not 
being  founded  on  any  breach  of  condition  or  forfeiture. 
Reg.y,n€bert2AlL^27. 

8 Semble,  That  a  notice  to  the  defendant  that  the 

Government  required  the  land,  signed  by  the  Surveyor- 
General  of  Crown  Land,  in  his  official  character,  was 
sufficient,  without  proof  of  any  previous  authority  from 
the  Government  to  give  the  notice.  By  subsequently  lay- 
ing out  the  land  into  lots  and  granting  it,  the  Government 
recognized  the  authority  of  the  Surveyor-General  to  give 
tlie  notice.     Ibid. 

4 The  right  to  the  soil  between  high  and  low  water 

mark  in  a  navigable  river  being  in  the  Crown,  it  has  also 
the  constructive  possession,  and  may  maintain  trespass 
and  intrusion  against  a  person  for  erecting  a  building 
thereon ;  and  the  defendant  cannot  set  up  as  a  defence 
the  public  right  of  navigation  over  the  place,  his  building 
not  having  been  placed  there  in  the  exercise  of  any  such 
right.     Reg,  v.  Taylor,  Hit.  T.  1862. 
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Quaere y  Whether  damages  can  be  recovered,  un- 


less they  are  alleged  in  the  information.    Ibid, 
Evidence  of  title  liaving  vested  in  tlie  Crown. 

See  Evidence  II.  88.     Regina  v.  Sullivan. 

IRREOVE.ABITY. 

See  Practice  VI.  45. 

ISJLAMB. 

See  Accretion. 

Reg^niations  respecting^  cattle  on  island* 

See  Statute. 

ISSUE  (NO   PLEA.) 

See  Practice  VII. 
Of  writ. 

See  Writ. 

IIVVEMTORY, 

See  Evidence  VII.  4. 


JEOFAILS. 

See  Error  (Writ  of.) 

JETTISOIV. 

See  Insurance  36 — Shipping  Law. 

JOIIVT  DEBTORS. 

See  Scire  Facias. 
Entitiini:  notice  of  trial,  w^here  one  only  served. 

See  Practice  IX.  14. 

JOINDER  OF  PARTIES. 

See  Action  at  Law  XIII. 

Of  Connts. 

See  Pleading  IV. 

JOINT  LIABILITY. 

See  Contract  9. 
All  not  served  with  process. 

See  Practice  VII.  8.— Practice  IV.  5,  6. 
luilint  not  served— Judgement  scire  facias.. 

See  Infant  6. 

JOINT    INDICTMENT. 

See  Criminal  Law. 
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JOINT  TEIVAMCV. 

Conveyance  of  land  by  ifi^n^or  to  himseli  and  otiiers. 

See  Deed  I.  26 
Cuulnsr  Umber— Ownei*sliip« 

If  one  joint  owner  of  land  cuts  timber  on  it  adversely 
to  bis  co-tenant,  tbey  become  joint  owners  of  the  timber. 
The  wrongful  act  of  cutting  does  not  divest  the  tenant  of 
his  interest  in  the  property.     Oodard  v.  Ttick,  6  AIL  370. 

The  law  of  State  of  Maine,  relating  to  waste  committed 
by  one  joint  owner  of  land,  considered.    Ibid. 

JOIIVT    TRESPASS. 

See  Trespass  II.  9,  10. 
Separate  acts— Abandonment* 

See  do.  II.  8,  12,  13,  25. 
Joint  Conversion. 

See  Trover  24. 

JOINT  STOCK  CO.HPAIVY. 

See  Assessment — Corporation. 

1— Calls— Lapse  of  time— Instalments. 

The  Act  5  Wm.  IV,  cap.  48,  incorporating  the  St.  John 
Bridge  Company,  required  thirty  days'  notice  to  be  given 
of  the  calls  for  the  payment  of  each  instalment  of  the 
capital  stock,  and  that  no  greater  amount  than  ten  per 
•cent,  should  be  called  in  at  any  one  time.  Held  (Chipman, 
C.  J.,  dissentietite),  That  the  full  time  of  thirty  days  must 
elapse  between  the  time  appointed  for  the  payment  of  each 
instalment,  and  that  it  was  not  sufficient,  in  one  notice,  to 
<;all  for  payment  of  several  instalments  at  intervals  of  less 
than  thirty  days.  Held  also  {per  totam  curiam),  That 
though  one  call  could  not  be  enforced  for  want  of  sufficient 
notice,  it  did  not  vitiate  other  calls  m  the  same  notice, 
where  the  full  time  was  given.  St.  John  Bridge  Co.  v. 
Woodtcardy  1  Kerr  29. 

^— Right  to  sue  tor  €^lls— By-liaws. 

An  Act  incorporating  a  Joint  Stock  Company,  directed 
that  the  stock  should  be  divided  into  two  hundred  shares, 
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io  be  secured  in  such  manner  as  the  by-laws  of  the  Com- 
pany should  direct,  and  should  be  paid  in  such  sums,  and 
at  such  times  as  the  Directors  should  appoint.  Held, 
That  it  was  not  essential  to  the  right  of  the  Company  to 
sue  for  calls  of  stock,  that  by-laws  for  securing  the  same 
should  be  made,  provided  the  Directors  who  made  the  calls 
were  duly  appointed.  PoHlarid-  and  Lancaster  Steam 
Ferry  Co.  v.  Pratt,  2  All.  17. 

3—  ^^otice— Nenrspaper—Tiine. 

The  Act  of  Incorporation  required  the  first  meeting  of 
the  Company  to  be  called  by  A.,  by  giving  notice  in  one  or 
more  of  the  newspapers  published  in  St.  John,  "  for  not 
less  than  three  consecutive  weeks  immediately  before  the 
day  appointed."  Held — 1st.  That  a  newspaper  containing 
such  a  notice,  and  having  the  name  of  A.  thereto,  was 
evidence  of  the  notice,  and  that  A.  having  attended  the 
meeting,  it  would  be  presumed  that  the  notice  was  pub- 
lished by  his  authority ;  2nd.  That  it  was  not  necessary 
that  three  weeks  should  elapse  between  the  publication  of 
the  first  notice  and  the  day  of  meeting;  but  that  a  publica- 
tion in  the  newspaper  for  three  consecutive  weeks  was  suffi- 
<;ient ;  3rd.  That  it  would  not  be  presumed  that  the  news- 
paper was  published  more  than  once  a  week — that  fact  (if 
material)  should  have  been  shewn  affirmatively.    Ibid. 

4— Annual    meeting  —  BIcction--  Presence    of   Stock- 
holders. 

Where  an  Act  of  Incorporation  required  that  an  annual 
meeting  for  the  choice  of  Directors  should  be  held  at  such 
time  ''  as  by  the  laws  and  regulations  of  the  corporation 
should  be  appointed,"  an  election  made  at  a  meeting  held 
under  an  order  of  the  Directors,  at  which  meeting  aU  the 
stockholders  were  not  present,  is  invalid.  The  law  regu- 
lating the  annual  meeting  should  be  made  by  the  stock- 
holders, and  not  by  the  Directors  merely.  Senible^  That  in 
the  absence  of  any  by-law  on  the  subject,  an  election  at  a 
meeting  so  called,  at  which  all  the  stockholders  were  pre* 

sent,  and  voted,  would  not  be  void.    Ibid. 
48 


762  JOINT   STOCK  COMPANY. 


9 — ^Membership. 

A  person  named  in  the  act  of  incorporation  and  in  the 
list  of  subscribers,  who  never  authorized  his  name  to  be 
used,  or  held  any  shares  in  the  Company,  ceases  to  be  a 
meiLber  thereof  after  the  first  meeting  to  organize  the 
Company,  and  is  therefore  not  disqualified  as  a  juror  in  an 
action  brought  by  them.     Ibid, 

e— Uabilify  to  rates. 

If  a  Joint  Stock  Company  owns  real  estate  in  several 
Parishes,  it  is  rateable  under  1  Bev.  Stat.  cap.  63,  as  a 
resident  of  that  Parish  in  which  its  principal  business  is 
carried  on,  and  as  a  non-resident  in  the  other  Parishes. 
Ex  paiie  St.  John  Suspension  Bridge  Co.,  8  All  190. 

7-—  Officer     sninmoningr     Jury  —  Disqnalilication     as 
Stockholder. 

In  an  action  for  calls  on  stock  in  a  Company  the  officer 
who  summoned  the  jury  was  a  stockholder,  (the  whole 
amount  not  being  paid  up,)  but  before  receiving  the  ve7iire, 
transferred  his  stock  to  the  President  of  the  Company. 
The  act  of  incorporation  declared  that  no  shareholder 
should  be  entitled  to  transfer  his  stock  unless  all  calls 
were  paid.  Held,  That  he  had  not  divested  himself  of  his 
interest  as  a  stockholder.  Woodstock  Railway  Co.  v. 
TnppeVy  1  Han  454. 

8— Right  to  sne  for  Assessments— Remedial  Act. 

The  plaintiffs  were  incorporated  by  Provincial  Act,  27 
Yic,  cap.  48,  for  the  purpose  of  constructing  a  railway 
from  St.  John  to  the  boundary  of  the  United  States — the 
capital  stock  to  be  two  millions  of  dollars,  and  the  Com- 
pany to  proceed  to  locate  and  complete  the  road  as  soon  as 
$50,000  of  the  stock  were  paid  in.  The  Directors  were 
authorized  to  make  equal  assessments  on  the  shares  from 
time  to  time,  as  they  might  deem  necessary,  to  be  paid  to 
the  Treasurer,  and  in  case  any  subscriber  for  stock  neglect- 
ed to  pay  the  assessment  on  his  shares  for  thirty  days  after 
notice,  the  Directors  might  order  his  shares  to  be  sold  at 
auction,  and  in  case  of  any  deficiency,  he  should  be 
accountable  to  the  Company  for  the  balance.    By  Act  82 
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Vic.  cap.  54,  to  amend  the  act  of  incorporation,  after  re- 
citing that  it  was  doubtful  whether  the  subscribers  for 
shares  were  legally  liable  to  pay  assessments  unless  the 
whole  amount  of  the  capital  stock  has  been  subscribed  for, 
and  the  $50,000  paid  in^  and  also,  whether  the  notices  of 
assessments  had  been  given  in  accordance  with  the  act  of 
incorporation, — it  was  enacted,  1.  That  the  subscribers 
for  stock  should  be  liable  in  the  same  manner  and  to  the 
same  extent  as  if  the  whole  capital  stock  had  been  fully 
subscribed,  and  as  if  the  $50,000  had  been  paid  in,  in  the 
manner  directed  by  the  act  of  incorporation,  and  as  if  all 
assessments  on  the  shares  and  the  notices  given  thereof, 
had  been  made  and  given  according  to  the  said  act.  2. 
That  to  entitle  the  Company  to  recover  against  any  stock- 
holder, two  months'  notice  of  the  assessment  should  be 
published  in  a  newspaper,  and  after  the  expiration  of  that 
time,  the  Company  should  be  entitled  "to  sue  for,  recover, 
and  receive  from  any  stockholder  the  amount  due  for  un- 
paid subscribed  stock  in  the  same  manner  as  if  the  calls  for 
assessment  had  been  regularly  made  "  in  accordance  with 
the  requirements  of  the  act  of  incorporation.  Ilrhl,  I. 
That  the  Act  32  Vic.  cap.  54,  was  not  ultra  vires,  under  the 
"  British  North  America  Act,  1867,"  sec.  92,  sub-section 
10;  2nd.  (per  Ritchie,  C.  J.,  Allen  and  Weldon,  J.  J., 
Fisher,  J.,  dubitante)  That  an  action  of  debt  could  not  be 
maintained  under  the  Act  of  Incorporation,  for  the  assess- 
ments on  stock;  but  that  the  proceeding  by  sale  of  the 
shares  must  be  adopted;  8rd.  (Fisher,  J.,  dissentiente) 
That  the  preamble  of  the  Act  82  Vic.  cap.  54,  shewed  that 
the  object  of  the  Legislature  was,  not  to  alter  the  remedy 
given  by  the  Act  of  Incorporation  for  the  recovery  of  assess- 
ments, but  to  remove  other  difficulties ;  and  that  the  words 
of  section  2  did  not  give  the  Company  a  right  to  sue  for 
assessments.  Knropean  and  North  American  Railway  Co, 
v.  Thotnas,  1  Piu^.  42. 

9— Stockholders  of  Bank— Uability. 

The  stockholders  of  the  Westmorland  Bank,  by  their 
charter,  in  addition  to  the  liability  of  the  stock  held  by 
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them  for  payment  of  the  debts  of  the  bank,  are  liable  in 
their  private  and  individual  capacity  for  an  amount  equal 
to  the  sum  of  their  stock.  McKenzie,  Curator  of  Westmor- 
land Bank  v.  Wi8H'>eU,  1  Han.  608. 

lO— Execntors  investini:  in  Bank  Stork  in  tbcir  own 
names— Liiabilify—Rei^lster. 

The  executors  of  the  estate  of  C.  invested  a  portion  of 
its  funds  in  bank  stock  in  their  own  names,  but  for  the 
benefit  of  the  estate,  by  which  the  dividends  were  received. 
After  their  death  their  representative,  by  writing,  agreed 
to  transfer  the  stock  to  the  widow  of  C,  who  had  taken  out 
letters  of  administration  cum  testamento  aimexo  de  bonis  mm. 
The  stock  certificates  were  handed  over  to  her  and  she 
afterwards  received  the  dividends,  but  no  transfer  was 
made  on  the  books  of  the  bank  as  required  by  its  charter 
and  by-laws.  The  bank  suspended,  and  the  estates  of 
the  executors  were  placed  by  the  Judge  on  the  list  of  con- 
tributories  for  the  stock  standing  in  their  names  on  the 
register.  Held,  That  they  being  prinia  fade  legally  liable, 
the  Judge  was  right  in  not  altering  tlie  register  by  sub- 
stituting the  party  equitably  entitled  to  the  stock,  hi  re 
President,  dec,  Westmorland  Bank ; — Ex  parte  Allison,  1 
Han.  506. 

ll-nJndge^s  order— Winding-up  Act— Evidence. 

A  Judge's  order  settling  the  list  of  contributories  under 
the  Winding-up  Act  (27  Vic.  cap.  44)  is  only  prima  fade 
evidence  of  liability,  and  the  defendant,  in  an  action  brought 
againgt  him  to  recover  a  call  on  the  stock,  may  give  evidence 
to  shew  that  he  is  not  a  stockholder.  McKenzie  v.  Seaman, 
1  Ha7i.  621. 

13— Action  for  «;all6— Judfre^s  order  prima  facie  evi- 
dence of  liability. 

In  an  action  against  a  Stockholder  for  calls  under  the 
Winding-up  Act,  the  order  of  a  Judge  of  the  Supreme 
Court  authorizing  such  calls,  in  prima  fade  evidence  of  the 
defendant's  liability.     McKenzie  v.  Scovil,  2  Han.  6. 

18— Judicial  Notice—Signature  ot  Judge. 

A  Judge  at  Nisi  Prius  is  bound  to  take  judical  notice  of 
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the  signature  of  another  Judge  of  the  Court,  to  an  order 
made  under  the  Winding-up  Act.     Ibid, 

14— Taking  Promissory  Hfote  from  Stockholder  for 
assessnient. 

A  Joint  Stock  Company  may  take  a  promissory  note 
from  a  stockliolder  for  an  amount  due  by  him  on  an  assess- 
ment on  his  stock, — there  being  nothing  in  the  act  of  in* 
corporation  to  prohibit  it.  St.  Stephen^s  Branch  Railway 
Ct*.  V.  Black,  2  Flan.  137. 

i»1(— Pro%'jsious  for  assessment  of  damagres— Appoint- 
ment of  arbitrators— Procedure  towards  assess- 
ment—Agent— fSen  I— Kigiits  of  parties— Lessee  lor 
years—  Oi«'ners. 

The  Albert  Mining  Company  Act,  (15  Vic.  cap.  87,  sec. 
8,)  declared  that  if  the  Company  deemed  it  necessary  to 
enter  on  the  private  property  of  any  person  for  the  purpose 
of  carrying  on  their  mining  operations,  they  should  allow 
the  owners  of  such  land  such  compensation  by  way  of  rent 
or  otherwise,  as  might  be  agreed  on,  for  the  damages  such 
owner  might  sustain  by  reason  thereof,  and  if  they  should 
not  be  able  to  agree  with  the  owners  of  the  soil  as  to  the 
amount  of  compensation,  then  the  amount  should  be  de- 
termined by  three  arbitrators,  one  to  be  chosen  by  the 
Company  and  one  by  the  owner  of  the  land,  which  arbitra- 
tors should  choose  a  thii*d  ;  and  if  the  owner  of  the  land 
should  decline  making  such  agreement,  or  appointing  an 
arbitrator,  then  the  Company  should  make  application  to 
the  Supreme  Court  or  a  Judge,  stating  the  grounds  of  such 
application,  and  such  Court  or  Judge  was  thereby  required 
from  time  to  time  on  such  application  to  issue  a  writ  to  the 
Sheriff  of  the  County,  commanding  him  to  summon  a  jury 
to  assess  the  sum  of  money  or  annual  rent  to  be  paid  as 
compensation  to  the  owner  of  the  land.  Held,  1.  That  in 
order  to  justify  the  issuing  of  a  writ,  it  must  be  shewn  to 
the  Judge  by  legal  evidence,  that  an  application  for  an 
agreement  and  arbitration  had  been  made  by  the  Company 
to  the  owner  of  the  land  and  declined  ;  and  that  an  affidavit 
of  such  an  application  sworn  before  a  British  Consul  in  a 
foreign  country,   was  not  legal  evidence.    2.  That  the 
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authority  of  an  agent  of  the  Company  to  make  the  agree- 
ment with  the  owner  of  the  land  and  appoint  an  arbitrator, 
need  not  be  under  the  Company's  seal.  3.  That  the  word 
''  owner''  applied  to  a  lessee  for  years  of  the  land.  4.  That 
the  jury  in  assessing  the  damage,  might  either  iiward  a 
sum  in  gross  or  an  annual  rent.  5.  That  if  the  prelimin- 
ary notices  to  the  owner  of  the  land  were  proved,  the  writ 
might  issue  without  b  summons  tu  the  owner  to  shew  cause. 
Ex  parte  The  Albert  Mining  Company ,  3  AIL   39. 

The  10th  section  of  the  act  declared  that  nothing  in  tha 
act  contained  should  interfere  with  the  rights  of  the  respec- 
tive parties  between  whom  suits  were  pending  lor  anything 
which  had  happened  or  been  committed  before  the  passing 
of  the  act.  Held.  That  an  owner  of  land  who  had  a  suit 
pending  for  treepass  by  mining  operations  on  his  land  at 
the  passing  of  the  a;.t,  was  not  thereby  excluded  from  the 
operations  of  the  8tb  section.     Ibid. 

Autnoriiy  to  cut  down  ««tr4M*t. 

See  Itaihvay  Company. 

$ioiith  Bny  BooiuCoinpaii)^— RiKht  to  receive  boomage. 

See  Boomage. 

ReqnisiCe   uotlcc^   of  a&iscssincut  to  entitle  «»uit  to  be 
brought* 

See  Assessment,  21.     E,  dt  N.  A,  Railway  Co.  v.  Ihtnn. 

JUBOE. 

I.  Reviewing  Decision  of. 
II.  Po^N  er  at  Chambers. 

III.  Discretionary  Power  at  Trial. 

IV.  Certificate  of  Judge. 
V.  Miscellaneous. 

I. 

Reviewing  Decision  of.     {See  Trial.) 

y The  Court   will  not  review  the  decision  of   a 

Judge  refusing  an  amendment  at  nhi  prius,  unless  satisfied 
that  injustice  has  deen  done  by  his  refusal.  See  McAllister 
V.  Day,  4  All.  37. 
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II. 
Power  at  Chambers. 

H A  Judge  at  Chambers  has  power  to  grant  farther 

time  to  plead  in  abatement.  See  Ross  v.  Hammond^  3 
Kerr  031. 

S Where  damages   were   assessed   by    Judge    at 

Chambers  in  a  default  cause  on  an  insuiKcient  affidavit  as 
to  some  items,  the  Court  reduced  the  assessment  to  amount 
warranted  by  affidavit.     ScoxilUir  v.  Wehh^  1  Kerr  520. 

Coutinuatjou  of  writ— Arrest. 

Process  issued  within  a  year  after  the  swearing  of  the 
affidavit,  arrest  made  on  a  writ  which  was  a  continuation 
of  the  first  writ,  good.  Judge  has  power  to  order  filing 
nunx:  pro  tunc.     Palmer  v.  Densmorey  2  Pn{f.  150. 

III. 

Discretionary  Power  at  Trial. 

Disrrolioiiai7'  power  aj«  to  reception  ot  evidence  at 
I  rial. 

Ser  Evidence  VIII — Am  Prins — Trial. 
Power  to  prevent  Counsel  addressing:  Jury. 

See  Trial. 

Pow^er   in  Judge  to  make  an  order  tor  full  costs  to 
piaintiil  when  verdict  for  less  than  sum  offered. 

Sre  Judgment  II.  10. 

Judge  has  no  powrer  to  compel  plaintiff  to  reply  to 
plea  at  trial. 

See  Replevin  12. 

IV. 

Certificate  of  Judge. 
4— Finality  of  decision. 

When  a  Judge  having  a  discretionary  power,  grants  an 
order  to  the  plaintiff  on  the  trial  of  a  cause  for  full  costs, 
his  decision  is  final.     Sturks  v.  Malcolm  ^  3  Kerr  581. 

*1(— Time— Application. 

An  application  to  the  Judge  who  tried  the  cause  for  a 
certificate  to  deprive  an  acquitted  defendant  of  costs  under 
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Act  of  Assembly  7  Wm.  IV.  cap.  14,  sec.  24,  is  not  too  late 
if  made  before  the  judgment  is  signed,  though  nearly  twa 
months  after  the  verdict.     Crane  v.  Cunurd,  8  Kerr  417. 

6 When  a  trespass  is  committed  under  a  claim  of 

title,  or  with  the  intent  to  oust  the  plaintiff  from  the  pos- 
session of  the  land,  the  Judge  may  certify  under  the 
Statute  22  and  23  Chas.  II.,  cap.  9,  to  entitle  the  plaintiff 
to  full  costs.     Moirison  v.  McAlpin^  2  Kerr  86. 

Statute  43  Eliz.  cap.  6,  in  force  in  this  Province.  See 
British  Statutes. 

Tees  on  Entry  of  Cause. 

See  Doe  v.  Chnstopher^  2  AU,  420. 
7— Cannot  be  made  a  rule  of  Court. 

A  Judge's  certificate  that  there  was  no  reasonable 
cause  for  bringing  action  in  Supreme  Court,  cannot  be 
made  a  rule  of  Court.     Horner  v.  Crookshank,  4  All.  375. 

V. 

Miscellaneous. 
Relationship— Bisqualiflcation. 

A  remote  relationship  of  a  Judge  to  one  of  the  parties 
to  a  suit  does  not  disqualify  him  from  hearing  the  cause. 
Cotton  V.  Stack,  8  Pug.  424. 

JUDOE  (COI  I¥TY  COURT.) 

See  County  Court  Judge. 

JUBOE'S  NOTES. 

Sec  Evidence  VII.  7. 

JUDGE'S  ORDERS. 

Applicaliou  to  rescind. 

See  Practice  V.  5. 

Prima    faciei    evidence    of   defendant's    liability    as 
Moclciiolder. 

See  Joint  Stock  Company  11  and  12. 
Finality  of  order  grrantinK  leave  to  appeal. 

Sec  Practice  V.  5  a. 

Necessity  of  reiscindinir  Judi^e'i^  order  for  dischari^e 
of  joint  debtor  before  issuing  execution* 

See  Execution  IV.  19. 
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Order  lor  dischariire  of  debtor. 

Production  of  an  order  of  Judge  of  County  Court, 
valid  on  its  face,  a  sufficient  justification  to  Sheriff.  See 
Escape  4. 

Insufficient  affidavit  for  order  to  hold  to  bail— Appli- 
cation to  rescind  Judge^s  order— Previous  appli- 
cation pending  on  other  matter. 

See  Arrest  10. 

1— Judge— Misi  Prius— Order  for  trial  of  causes-— Auth- 
ority to  make— Counsers  Duty. 

A  Judge  at  Nisi  Prixis  has  authority  to  make  such 
order  at  the  time  of  trial  of  the  causes  as  to  him  may 
seem  requisite  for  the  effectual  despatch  of  the  business  of 
the  Court,  and  it  is  the  duty  of  the  Attorney  and  Counsel 
in  a  cause  to  attend  until  the  case  is  disposed  of.  It  is  no 
ground  for  setting  aside  a  verdict  on  the  score  of  irregu- 
larity, that  a  cause  has  been  tried  out  of  its  order  in 
consequence  of  several  causes  standing  on  the  docket 
before  it  having  been  put  off  by  consent  to  a  future  day. 
Bowes  V.  Sutherland^  2  KeiT  1. 

Jndig:e  lias  no  power  on  trial  in  replevin  to  compel 
plaintiff  to  reply  to  plea  added. 

Sec  Replevin  12. 

9— Order  i^ranting^  leave  to  plead  and  demur  and  di- 
recting^ issne  in  law  to  he  tried  first — Whether  can 
he  made  ex  parte. 

A  Judge  at  Chambers  made  an  ex  parte  order  allowing 
defendant  to  plead  and  demur  to  declaration,  and  directing 
that  the  issue  in  law  should  be  first  disposed  of.  On  applica- 
tion being  made  to  the  Court  to  rescind  this  order.  Held,  per 
Allen,  C.  J.,  and  Duff,  J.,  That  that  portion  of  the  order 
which  directed  that  the  issue  in  law  should  be  first  disposed 
of,  should  not  have  been  granted  without  a  summons ;  but 
that  a  judge  might  in  many  instances  where  the  case  was 
clear,  make  an  order  ex  parte  for  leave  to  plead  and  demur, 
and  his  doing  so  or  not  should  be  governed  by  the  circum- 
stances of  each  case.  But  per  Wetmore,  J.,  that  no 
portion  of  the  order  should  have  been  made  without  giving 
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the  other  side  an  opportunity  of  being  heard.  Weldon,  J., 
was  of  opinion  that  the  whole  order  was  rightly  made  ex 
parte.     Bell  v.  Moffat,  2  P.  d-  R.  I5l. 

8— Attaclnnent— Judge^f^  order  for— Fill nsr* 

It  is  not  necessary  that  the  Judge's  order  for  attach- 
ment should  be  filed  bifore  attachment  issues.  Colwell  v. 
Robertson,  1  P.  d  R.  4 SI. 

Non-rcftideiii— Judi^e^K  order— Vceo9sity  of  obtaining. 

See  Practice  VI.  49.     Mitchell  v.  Lawther. 

4- -Ex  part«^  order— ^ettinsr  aside  ot. 

Where  a  Judge  makes  an  ex  parte  order,  an  application 
should  be  made  to  him  to  set  it  aside  before  applying  to 
the  Court.     Jarvis  v.  Barns,  B  Pag.  327. 

9 It  is  not  necessary  to  serve  a  Judge's  order  and 

demand  costs  before  moving  to  make  it  a  rule  of  Court. 
Rell  V.  Mofat,  2  P.  d-  R.  406. 

-6— Atlaclinient— Settinii:  aside  of  order- 
Where  attachment  was  issued  during  the  progress  of  a 
cause,  on  the  order  of  a  Judge.     Held,  That  the  Judge's 
order  must  be  rescinded  before  the  attachment  could  be  set 
aside.     McLellan  v.  Milmoie,  1  P.  <b  R,  291. 

7    Entry  ot  cauiie— Judg^eN  order— Statute  of  limita* 
tions. 

A  writ  was  issued  in  this  cause  in  May,  1872,  returnable 
in  the  following  Trinity  Term.  The  process  was  issued  in 
order  to  save  the  Statute  of  Limitations,  and  was  returned 
lion  est.  About  the  6th  of  August  then  next,  the  writ  was 
filed  with  the  clerk,  but  no  entrv  docket  was  filed.  At  a 
subsequent  stage  in  the  cause  the  plaintiff  obtained  from  a 
Judge  at  Chambers,  an  order  for  leave  to  file  the  entry 
docket  as  of  Trinity  Term,  1872.  A  motion  being  made  to 
the  Court  to  set  aside  this  order,  the  application  was 
refused.     Taylor  v.  Gerow,  2  Pag.  364. 

JUDICIAL.  ACTS. 

See  University  of  New  BrunswicA — Commissioners. 

JIIDiriAL.  NOTICE. 

1— Place. 

The  Court  cannot  take  judicial  notice   that  a  vessel 
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lying  ''near  the  mouth  of  Bichibucto  Harbor "  is  in  the 
County  of  Kent.  DesBrisay  v.  The  Commissioners  of  the  E. 
<i'  N.  A.  Railway f  1  Han.  48. 

« It  will  not  be  judicially  intended  that  a  deed 

purporting  to  have  been  made  at  Birmingham,  was  made 
at  Birmingham,  England.     Hasluck  v.  McMaster,  C,  Ms.  4. 

S It  cannot  be  judicially  noticed  that  an  Hotel  is  a 

place  for  selling  liquors. 

See  Justice  of  the  Peace  IV.  15. 

4-— Person. 

The  Court  cannot  take  judicial  notice  that  the  person 
who  signs  a  certificate  of  registry,  endorsed  upon  a  deed, 
was  not  the  Begistrar  at  the  time  the  deed  was  recorded : 
and  in  the  absence  of  any  such  proof,  it  must  be  presumed 
that  the  Begistrar  rightly  certified.  A  certificate  dated  in 
1866,  stated  that  the  deed  had  been  registered  the  29th 
April,  1886.  Qiuere,  Whether  the  certificate  should  not 
have  been  made  at  the  time  the  deed  was  registered.  Doe 
on  the  demise  of  Robinson  v.  Chassey,  1  Han.  50. 

5 Where  the  certificate  of  proof  of  the  execution  of 

a  deed  was  subscribed  "Geo.  D.  Ludlow,"  without  any 
description  of  his  official  character,  either  contained  in  the 
certificate,  or  annexed  to  the  signature.  Held,  (per  Chip- 
man,  C.  J.  and  Parker,  J.,  Carter,  J.,  dissentient e,)  That  the 
Court  should  take  judicial  notice  that  a  person  named  Geo. 
D.  Ludlow  was  Chief  Justice  of  the  Provmce  at  the  time  the 
•deed  appeared  to  have  been  executed.  Watson  v.  Hay,  3 
Kerr  559. 

6— Order  of  Judge  niider  Windiug'Up  Act. 

A  Judge  at  nisi  prim  is  bound  to  take  judicial  notice  of 
the  signature  of  another  Judge  of  the  Court.  McKenzie, 
Curator,  etc.,  v.  Scovil,  2  Han.  0. 

Y—Judgment  Roll. 

Qtuere,  Whether  the  Court  could  judicially  notice  an  en- 
dorsement on  a  judgment  roll  of  a  rule  setting  aside  the 
judgment.     See  Wilson  v.  Andrews,  1  AU.  715. 
Public  Law— Authority  to  repair  Streets. 

See  Pleading  I.  62. 
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8— JVote  payable  in  Boston. 

The  court  will  not  take  judicial  notice  that  a  note  pay- 
able in  Boston  is  payable  in  the  United  States.     Cushivff  v^ 

Gordcm,  G  All  524. 

jrDO!?lE!VT. 

I.  Generally. 

II.  Offer  to  suffer  Judgment  by  default. 

III.  Judgment  (Foreign.) 

IV.  Judgment  as  in  c\se  of  non-suit. 
V.  Judgment  by  Default. 

I. 
Generally. 

Plaintifl^iift  roinedv  on,  not  lost  by  proceeding  against 
sheriff* 

See  Discharge  2. 

1— ^atintnction  ol— What  amounts  to. 

Where  the  defendant,  after  judgment,  endorsed  a  note 
of  a  third  party  to  the  plaintiff,  to  be  collected  by  him,  and 
the  proceeds  applied  in  payment  of  the  judgment,  accom- 
panied also  by  a  request  that  the  plaintiff  would  carry  on 
the  suit  against  such  third  party  in  his  own  name ;  and 
on  the  plaintiff's  suing  such  third  party,  the  suit  was 
settled  between  them  by  the  plaintiff  receiving  a  sum  of 
money  on  account,  and  taking  a  new  note  in  his  own  name 
for  the  balance,  of  which  he  informed  the  defendant.  Held^ 
That  this  was  a  satisfaction  of  the  original  judgments 
Sewell  V.  Burpee^  3  Keir  868. 

*I  —  Nnspension    ot    remedy   on  —  Taking    negotiable 
note. 

Where  a  negotiable  note  is  given  as  collateral  security 
for  a  debt  secured  by  a  judgment  on  a  warrant  of  attorney, 
the  remedy  on  the  judgment  is  suspended  until  the  mat- 
urity of  the  note  ;  and  where  the  creditor  had  transferred 
the  note,  and  it  had  been  mislaid,  the  execution  on  the 
judgment  Wiis  suspended  until  the  defendant  was  indemni- 
fied against  his  liability  on  the  note.  Hardy  v.  Price,  3  AIL 
264. 

3— Lien. 

A  judgment  is  not  such   a  lien  on  land  as  to  prevent 
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the  judgment  debtor  from  conveying  the  legal  estate  and 
•seisin  to  a  third  person.  {See  Act  8  Geo.  IV.  cap.  87.) 
Doe  dem.  Peabody  v.  McKnight^  Ber.  376. 

4 — Enforcing^  judgment— Resort  to  equity. 

A  judgment  creditor  cannot  file  a  bill  in  equity  to  en- 
force his  judgment  against  the  lands  of  his  debtor,  until 
he  has  taken  all  necessary  proceedings  to  enforce  his  judg- 
ment at  law,  and  is  unable  there  to  obtain  the  relief  to 
which  he  is  entitled.     Black  v.  Hazini,  Hil.  T.  1871. 

4— Sjubsequent  creditor— Rights— Mo  fraud. 

A  subsequent  judgment  creditor  of  the  defendant  has 
no  right  to  complain  of  an  irregularity  in  the  plaintifTs 
judgment,  as  that  it  was  signed  too  soon.  It  is  only  in 
case  of  fraud  that  a  subsequent  creditor  can  apply  to  set 
aside  judgment.  Robinson  v.  N.  B.  and  Canada  Railway 
and  Land  Co.,  5  All.  630. 

6— Judgment  nunc  pro  tunc— Lost  roil. 

The  Court  refused  to  allow  a  judgment  roll  to  be  filed 
nunc  pro  time  on  the  ground  that  a  former  judgment  roll 
had  been  lost  or  mislaid,  without  satisfactory  proof  that 
such  roll  was  once  actually  in  existence.  Shedden  v.  Smithy 
C.  Ms.  136. 

7— Setting  aside— Conditions  Imposed. 

On  setting  aside  an  irtegular  judgment  and  execution, 
it  was  made  a  condition  that  defendant  should  not  bring 
an  action  of  trespass  for  the  levy,  the  plaintiffs  attorney 
having  proceeded  under  a  mistake  of  the  practice.  Flein- 
ing  V.  Shaw,  C.  Ms.  117. 

•S— Inferior  Gourts--Judgment  not  conclusive. 

The  judgments  of  inferior  tribunals  are  not  conclusive, 
and  their  regularity  may  always  be  inquired  into  in  any 
•collateral  proceeding.  A  justice  of  the  peace  has  no  power 
to  sign  a  judgment  in  favour  of  plaintiff  in  a  cause,  unless 
the  plaintiff, /or  some  person  on  his  behalf,  appears  at  the 
return  of  the  summons.  And  when  neither  party  appears 
4tt  the  return  of  the  summons,  the  suit  is  at  an  end. 
^  Wright  v.  Parlee,  3  Pug.  381. 
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9— Judgment  not  conclusive— Fraud. 

J.  S.,  executor  of  the  estate  of  H.  S.,  gave  a  confession 
of  judgment  in  a  suit  brotight  against  him  by  the  trustees 
of  himself,  as  an  absconding  debtor.  On  an  application 
being  then  made  by  him  to  a  Judge  of  Probates  for  a  li- 
cense to  sell  the  real  estate,  the  latter  decided  that  the  judg- 
ment was  obtained  by  fraud,  and  refusd  to  grant  a  license. 
Held,  That  the  judgment  was  not  conclusive,  and  fraud 
being  shewn,  the  judge  rightly  decided .  to  refuse  the  appli- 
cation.    Ex  parte  Simpson ,  2  Pag,  142. 

lO— Judicment   improperly   obtained  —  Settlement  of 
action. 

Plaintiff  placed  in  his  attorney's  hands,  for  collection, 
two  promissory  notes,  made  by  the  defendant,  for  £20 
each,  only  one  of  which  was  then  due.  An  action  was  com- 
menced, and  before  the  writ  was  returnable,  the  other  note 
fell  due,  and  the  action  proceeded  for  both.  The  plaintiff, 
believing  the  action  was  brought  on  the  first  note  only, 
received  from  the  defendant  a  horse  valued  at  i>25,  in  satis- 
faction of  the  note  and  costs,  and  gave  him  a  receipt, 
stating  that  plaintiff  had  received  payment  in  full  for  an 
action  brought  by  him  against  the  defendant  upon  *'  a 
promissory  note,"  (describing  it.)  The  attorney  not  hav- 
ing been  informed  of  this,  proceeded  to  trial,  and  obtained 
a  verdict  for  the  amount  of  both  notes — the  cause  being  tried 
as  undefended — and  signed  judgment.  Held,  That  the 
delivery  of  the  horse  was  a  settlement  of  the  action ;  that 
it  was  the  duty  of  the  plaintiff  to  inform  his  attorney  of 
the  settlement ;  and  that  the  judgment  was  improperly 
obtained.     Mitten  v.  Parlee,  6  All.  152. 

II— Sig^ning  Judfrment— Vacation— €.  P.  Li.  Act. 

Section  66  of  C.  L.  P.  Afit  of  1878,  providing  a  vacation 
(line  repealed,)  applied  as  well  to  actions  begun  before  as 
after  the  passing  of  the  Act,  and  where  a  verdict  in  a  suit 
commenced  before  the  Act  was  rendered,  after  the  20th 
August,  it  was  held,  that  the  time  for  signing  judgment 
did  not  begin  to  run  till  the  1st  October.  Jones  v.  BoUford, 
S  Pug.  489. 


JUDGMENT.  776. 


Setting  oil  Judgments  of  diflferent  notice. 

See  Set-off. 
Setting  Aside. 

See  Practice  VI. 

Set-off. 

See  Set-off. 

Amendment. 

See  Amendmeut  III. 

Arrest  of  Judgment. 

See  Practice  XIII. 

Judgment  on  bond  and  warrant  of  attorney. 

See  Warrant  of  Attorney. 
Record  of  Judgment— Evidence  as  to  date  ot  bond.. 

See  Evidence  II.  18. 
Judgment— Action  on  evidence— Identity. 

See  Evidence  II.  29. 
A  Judgment  dianges  the  nature  of  a  debt. 

See  Set-off  9. 

A  iudgment  by   restitution   under   1    Rev.   Stat.  cap» 
IdS,  sec.  80,  no  bar  to  action. 

See  Landlord  and  Tenant  VII.  5. 
Compelling  assessment  to  satisfy  Judgment. 

See  Mandamus.     Ex  parte  Devoe. 

II. 

Offer  to  suffer  Judgment  by  Default. 

1 An  offer,  under  the  Act  18  Vic.  cap.  9,  to  suffer 

judgment  by  default,  must  be  signed  by  the  defendant  in 
the  cause,  and  not  by  his  attorney.  Wetmore  v.  DesBrisayy 
4  All.  356. 

9 An  offer  to  suffer  fudgment  by  default,  under 

the  Act  18  Vic.  cap  9,  may  be  made  before  declaration 
filed.     Gibson  v.  Bateman,  4  AIL  598. 

8 ^Where  the  plaintiff's  attorney  was  unable,  in 

consequence  of  the  non-payment  of  Court  fees,  to  file  an> 
acceptance  of  an  offer  to  confess  judgment  within  the  time* 
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allowed  by  the  Act  18  Vic.  cap.  9,  and  a  judge's  order  was 
made  granting  him  farther  time,  the  Court  refused  to  set 
it  aside.     Carrick  v.  McLeod^  Tnn.  T.  1864. 

4 Where  a  defendant,  after  giving  notice  and  par- 


ticulars of  set-off  files  an  offer  to  confess  judgment  under 
the  Act.  18  Vic.  cap.  9,  without  withdrawing  the  set-off,  or 
giving  notice  that  the  offer  was  made  without  reference  to 
it,  it  is  prima  facie  an  admission  that  the  sum  stated  in  the 
ot!'er,  is  the  balance  due  the  plaintiff  after  giving  the 
>  defendant  credit  for  the  amount  of  the  set-off.  Turner  v. 
Hamilton^  5  All.  156.     See  costs.  IX. 

5 The  plaintiff,  by  filing  an  acceptance  of  an  offer 


to  confess  judgment,  signed  by  the  defendant's  attorney, 
and  taxing  the  costs,  up  to  that  time,  does  not  waive  the 
objection  to  the  want  of  defendant's  hignature  to  the  offer; 
but  may  afterwards  treat  the  offer  as  a  nullity  and  proceed 
to  trial     Wihon  Maxicell,  6  All  219. 

"« Where  the  defendant,  before  pleading,  filed  an 

r>ffer,  under  the  A.ct.  18  Vic.  cap.  9,  to  suffer  judgment  by 
default  for  $250.  which  the  plaintiff  did  not  accept,  and 
the  defendant  then  pleaded  to  the  action  and  gave  notice 

^of  set-off,  and  the  plaintiff  recovered  a  verdict,  (after  allow- 
ing an  amount  for  the  defendant's  set-off,)  for  less  than  the 
sum  tendered.  Held,  That  the  tender  must  be  taken  with 
reference  to  the  state  of  the  pleadings  at  the  time,  and,  not 

^having  been  renewed  after  the  notice  of  set-off,  that  the 
plaintiff  was  entitled  to  full  costs.  Miller  v.  Lakeman,  6 
AU.  510. 

T Defendant  in  trover,  about  a  month  after  the 


conversion,  offered  to  confess  a  judgment  under  the  Act  18 
Vic.  cap.  9,  for  $18,  which  the  plaintiff  did  not  accept. 
On  the  trial,  (upwards  of  two  years  afterwards,)  plaintiff 
recovered  a  verdict  for  $19,  a  part — $15.30  being  found  by 
the  jury  as  the  value  of  the  goods,  and  the  balance  for 
damages,  in  the  nature  of  interest.  Held,  That  as  the 
amount  tendered  was  more  than  the  value  of  the  goods  and 
interest  up  to  that  time,  the  plaintiff  was  only  entitled  to 
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costs  up  to  the  time  of  the  offer,  and  that  the  defendant 
was  entitled  to  the  subsequent  costs.  Belyea  y.  Stepheniofiy 
Mich.  T.  1866. 

Offer  to  suffer  judgment  in  suit  brought  under  92nd  and 
98rd  sections  of  Insolvent  Act  of  1869.  See  Insolvent  Act 
of  1869.     8. 

8>-Oflrer  to  snflTer  Judgment  by  deftovlt-- Costs. 

Where  a  plaintiff  accepts  an  offer  to  suffer  judgment  by 
default  under  Con.  Stat.  cap.  87,  sec.  127,  he  is  entitled  to 
sign  judgment  for  the  amount  of  the  offer  and  the  full  costs. 

Where  the  offer  is  for  a  sum  within  the  jurisdiction  of 
the  County  Court,  the  plaintiff  may  shew  by  affidavit  that 
the  action  was  properly  brought  in  the  Supreme  Court*. 
Peppers  v.  Johnston,  1  P.  <£  B.  502. 

9 Where  a  new  trial  is  made  being  silent  as  to 

costs,  and  before  second  trial  defendant  offers  to  suffer 
judgment  by  default  under  18  Vic.  cap.  9,  and  the  offer  is 
accepted,  plaintiff  is  not  entitled  to  costs  of  the  first  trial. 
Ryan  v.  James,  2  Pug.  219. 

lO-' Where,  after  a  tender  of  judgment  under  the 

Act  18  Vic.  cap.  9,  the  plaintiff  recovers  a  verdict  for  less 
than  the  amount  offered,  the  judge  who  tried  the  cause 
has  power  to  make  an  order  allowing  the  plaintiff  full 
costs.     McLeod  v.  DesBrisay,  6  AIL  517. 

See  Costs  IX. 

III. 

Judgment  (Fobeion). 
I— nrot  debt  of  record. 

A  foreign  judgment  is  not  a  debt  of  record,  but  only 
evidence  of  a  debt ;  and  the  simple  contract  on  which  it  is 
founded,  is  not  merged  in  it.  Fergus  v.  Wardlmo^  8  Kerr 
665. 

!i— Pleadinir  in  Bar. 

The  judgment  of  the  Canadian  Court  in  a  suit  between 

the  hired  men  and  the  plaintiff  relative  to  timber,  is  no 

bar  to  an  action  against  the  defendant  for  a  tort  commit- 
49 
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ted  by  him  before  the  timber  came  within  the  jurisdiction 
of  Canada.     McMillan  v.  Hitchie,  2  All.  242. 

If  tho  proceedings  in  a  foreign  Court  do  not  operate  as 
an  estoppel,  this  Court  may  inquire  into  the  grounds  of 
the  judgment.     Ibid. 

The  whole  of  the  proceedings  in  a  suit  in  a  foreign 
Court  should  be  produced  to  prove  the  judgment.     Ibid. 

S*- Action  OM—Keal— Proof— Jurisdiction. 

No  action  will  lie  in  this  country  on  a  foreign  judgment, 
if  the  defendants  were  not  resident  within  the  jurisdiction 
of  the  foreign  Courrt,  and  had  no  property  or  agent  there, 
and  were  neither  served  with  process  in  the  foreign  country, 
nor  defended  the  suit;  though  they  were  served  in  this 
country  with  notice  of  the  pendency  of  the  suit,  and  the 
judgment  may  have  been  obtained  according  to  the  practice 
of  the  foreign  Court  in  similar  cases.  Cyr  v.  Sanfacon^  2 
AU.  641. 

It  is  sufficient  that  the  seal  affixed  to  a  foreign  judg- 
ment is  the  seal  used  by  the  foreign  Court,  though  it  pur- 
ports on  its  face  to  be  the  seal  of  a  different  Court  from 
that  in  which  the  judgment  was  obtained.    Ibid. 

See  Schibsby  v.  Westenholz  et  «/.,  6  Q.  B.  166  L.  R. 

4— Antiientication  of. 

The  judgment  of  a  foreign  Court  is  not  sufficiently 
authenticated  by  a  copy  certified  to  be  correct  by  the  clerk, 
although  the  clerk's  signature  and  authority  are  verified 
by  a  certificate  annexed  thereto  under  the  hand  of  the 
Judge  and  the  seal  of  the  Comrt ;  the  copy  of  the  judg- 
ment itself  should  be  authenticated  under  the  seal  of  the 
Court.     Pool  V.  Hill,  2  Kerr  184. 

Judgment  of  Court  of  King^s  Bencii  in  Engiund— 
Proof  of. 

&ee  Evidence  II.  17. 

4(— Impeacliing  of. 

A  foreign  judgment,  whether  in  personam  or  in  rem, 
may  be  impeached  in  our  Courts  by  extrinsic  evidence 
shewing  that  the  Court  which  Pronounced  it  had  no  juris- 
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diotion,  or  that  it  was  obtained  by  fraud.  Therefore  a 
•decree  of  divorce  obtained  in  a  foreign  Court  on  a  false 
affidavit  that  the  party  seeking  it  was,  at  the  time  of  the 
€mt,  and  had  been  for  a  year  preceding,  a  resident  of 
such  foreign  country,  when  in  fact  he  was  dunng  that 
time  a  resident  of  this  province,  is  void.  Refjina  v.  IVrigkty 
1  P.  d'  B.  368. 

IV. 

JUDOIflENT  AS  IN  CASE  OF  NOIV-SUIT. 

I.  Matters  Belating  to  Practice. 
II.  Answers — ^Excuse — Sufficiency — Insufficiency. 
III.  Discharging  Bule  on  Peremptory  Undertaking — 
Answers — Enlarging  Bule. 

I. 

Matters  Belating  to  Practice. 

1— Entertaining   motion  —  Compliance    iiritli  Rule  of 
Court. 

The  Court  will  not  entertain  motions  for  judgment  as 
in  case  of  non-suit  unless  the  requisites  of  the  rule  of 
Hilary  Term  6  Wm.  IV.  have  been  complied  with.  Har- 
ris  V.  Beamoniy  2  Kerr  172. 

il— Remanet. 

Where  a  cause  has  been  entered  for  trial,  and  made  a 
remanet,  the  defendant  cannot  move  for  judgment  as  in 
<3ase  of  a  non-suit  for  a  subsequent  default.  Embree  v. 
Hatheway,  Trin.  T.  1827. 

a — ^Where  a  cause  has  been  taken  down  to  trial  and  made 
a  remanet,  either  by  special  order  of  the  Judge  or  for 
want  of  time  to  try  all  the  causes  [on  the  docket, 
the  defendant  cannot  obtain  judgment  as  in  case  of 
a  non-suit  for  a  subsequent  default.  Mills  v.  Leachj  4 
AU.  865. 

li — ^Where  a  cause  has  been  entered  for  trial  at  one  circuit 
and  made  a  remanet  by  order  of  the  Court— judgment  as 
in  case  of  a  non-suit  cannot  be  signed  for  not  proceeding  to 
trial  at  a  subsequent  circuit  pursuant  to  notice.     McLlel- 
land  V.  Masson,  2  Ptig.  8. 
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e— €an»e  iiaproperly  eatered— Ulade  a  remanet* 

A  cause  being  improperly  entered  on  the  docket  at 
ni$i  prinsy  the  defendant's  attorney  shotQd  take  steps  to 
have  it  struck  off  as  soon  as  it  comes  to  his  knowledge^ 
otherwise  he  cannot  move  for  judgment  as  in  case  of  non- 
suit,  for  not  proceeding  to  trial  pursuant  to  notice,  if  the 
cause  has  been  made  a  remanet.  McLelland  y.  Masson, 
2  Pug.  69. 

S— mrot  proceeding  to  second  trial. 

Where  a  cause  has  been  tried,  and  the  verdict  set  aside, 
judgment,  as  in  a  case  of  a  non-suit,  cannot  be  granted  for 
not  proceeding  to  a  second  trial.  Turner  v.  Crane,  Trin^ 
T.  1881. 

4— Subseqaent  notice  after  remanet* 

Where  a  plaintiff  has  once  taken  down  his  cause  to  the 
assizes,  and  it  has  been .  made  a  remanet,  the  defendant 
cannot  obtain  judgment  as  in  case  of  a  non-suit,  though 
the  plaintiff  may  have  given  a  subsequent  notice  of  trial,  on 
which  he  has  made  default.  Bennett  v.  Stockford.  1  Kerr 
300. 

5— Fresli  default. 

A  cause  was  entered  for  trial  at  the  Circuit,  in  1866^ 
and  struck  off,  and  the  plaintiff  paid  the  costs  of  the  day. 
No  notice  of  trial  was  given  for  the  next  circuit.  ETeU, 
That  this  was  a  fresh  default,  and  that  the  defendant  was 
entitled  to  judgment  as  in  case  of  a  non-suit.  Thomson 
V.  Keith,  6  AU.  609. 

a—Time. 

There  is  no  limit  of  time  for  a  defendant  to  move  for 
judgment  as  in  a  case  of  a  non-suit,  nor  is  a  term's  notice 
necessary  where  four  terms  have  elapsed  without  any  pro- 
ceedings.    Scoidlar  v.  Payson,  Trin.  T,  1888. 

V— Cause  postponed  witli  assent  of  defendant. 

If  a  plaintiff  has  once  taken  his  cause  down  to  trial,  and 
the  trial  be  postponed  to  the  next  circuit  with  the  assent  of 
the  defendant,  the  defendant  is  not  entitled  to  judgment  as 
in  a  case  of  a  non-suit  for  not  then  proceeding  to 
Oilbert  v.  Dunham  2  Kerr  861. 
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9— Two  defendants—Setttemeiit  ivith  one. 

Where  two  defendants  appeared  by  the  same  attorney 
itnd  pleaded  jointly,  and  afterwards  one  of  them  settled 
with  and  paid  the  plaintiff,  the  other  defendant  cannot 
move  for  judgment  as  in  case  of  a  non-suit.  McOlyn  v. 
Falconer,  5  AU.  108. 

i^— Trial  by  record— Notice;— Statute  not  applicable. 

Where  the  plaintiff  has  given  notice  of  trial  by  the 
record,  but  failed  to  bring  the  cause  on  for  trial,  the  de- 
fendant cannot  obtain  judgment  as  in  a  case  of  a  non- 
suit. The  Statute  only  applies  where  the  plaintiff  could 
be  non-suited  on  the  trial.     Keliy  v.  Cottghlan,  3  Kerr  104. 

10— Snmmonlni^  Jury— Hfumber. 

A  venire  to  summon  12  jurors  to  try  a  cause  is  correct, 
but  as  the  number  stated  is  not  for  the  officer's  guide  in 
summoning,  he  should  summon  24.  If  he  only  summons 
12,  and  for  that  reason  the  cause  is  not  tried,  the  plaintiff 
is  not  liable  for  costs  of  the  day,  or  to  judgment  as  in  case 
•of  a  non-suit.    Hazen  v.  Bryaon,  2  AU.  580. 

11— Servlc^e  of  notice. 

A  notice  of  motion  for  judgment,  as  in  case  of  non- 
fiuit,  must  be  porved  on  the  plaintiff's  authority.  Service 
•on  the  plaintiff  is  insufficient.     Murphy  v.  Close,  3  AIL  83. 

11  a ^What  will  be  deemed  a  sufficient  service  of 

notice  of  motion,  for  judgment  as  in  case  of  non-suit,  on 
the  plaintiff's  attorney  who  has  left  the  Province.  See 
Wheelock  v.  Alden,  2  Kerr  172. 

19~Oiler  to  suller  Judgment. 

A  rejected  offer  to  suffer  judgment  by  default,  under  the 
Act  18  Vic.  cap.  9,  does  not  prevent  the  defendant  from 
•obtaining  judgment  as  in  case  of  a  non-suit.  Thomas  v. 
DemiU,  3  aU.  407. 

18— Replevin— Not  grantable  In. 

Judgment  as  in  a  case  of  a  non-suit  cannot  be  granted 
in  replevin.    McGeelian  v.  Hale,  3  All.  507. 

Where  such  a  judgment  was  inadvertently  granted,  the 
jiature  of  the  action  not  having  been  stated,  the  Court  set 
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it  aside,  notwithstanding  the  omission  of  the  plaintiff's 
counsel  to  take  the  objection  on  the  motion  for  the  judg- 
ment.    Ibid. 

14~D«niiiiTer  pcndtan:* 

A  party  is  not  in  a  condition  to  move  for  judgment,  aa 
in  case  of  a  non-suit,  for  not  proceeding  to  trial  pursuant 
to  notice,  where  a  demurrer  is  pending  to  one  part  of  the 
cause  of  action.  In  such  cases  the  motion  may  be  for 
costs  occasioned  by  not  proceeding  to  trial  pursuant  ta 
notice ;  but  this  cannot  be  done  in  a  proceeding  of  which 
fourteen  days  notice  has  been  given  to  move  for  judgment 
as  in  case  of  a  non-suit.     Kinnear  v.  WattMy  3  Kerr  300. 

Ift'Venne— Affldavif. 

The  affidavit  to  found  a  motion  for  judgment,  as  inr 
case  of  a  non-suit,  for  not  proceeding  to  trial  according  to 
the  practice  of  the  Court,  must  state  where  the  venue  is. 
laid.     DoeY.  Wry,^AU.%n, 

16— Double  niotioo--€o«ts  of  day. 

Where  a  motion  for  judgment,  as  in  case  of  a  non-auit,. 
was  pending,  the  Court  discharged  with  costs,  a  motion 
for  costs  of  the  day  for  the  same  default.  Stevens  v.  Ham- 
Utoriy  1  Jifi/i.  885. 

17— Defect  In  aOldavit. 

The  Court  refused  without  costs,  a  rule  for  judgment 
qtMsi  non-suit,  for  not  proceeding  to  trial  pm*suant  ta 
notice,  where  the  name  of  the  Commissioners  was  omitted 
from  the  jurat  in  the  copy  of  the  affidavit  stating  the 
plaintiff's  default,  served  on  plaintiff's  attorney.  Belyea 
V.  Havim,  2  Han.  26. 
18— Joinder  of  iflt^ne— Affidavit. 

An  affidavit  stating  that  issue  was  joined  as  of  Michael- 
mas tei*ni  last  past  is  irrima  facie  sufficient  to  support  a 
motion  for  judgment,  as  in  case  of  a  non-suit.  Lancy  v. 
Siddal,  8  Keir  283. 

19— Termi^  ciapsinff. 

There  is  no  arbitrary  rule  that  two  terms  or  two 
assizes  should  pass  after  issue  joined  in  order  to  sustain 
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a  motion  for  judgment  as  in  case  of  a  non-suit  for  not 
proceeding  to  trial,  according  to  the  practice  of  the  Court, 
but  the  plaintiff  is  bound  to  proceed  to  trial  at  the  first 
nisi  prius  held  next  after  the  term  immediately  succeeding 
that  in  which  issue  is  joined,  provided  there  in  sufficient 
time  to  give  notice  of  trial.  {See  next  cases.)  Sprague  v. 
Matthews,  Ber.  438. 

4il0 A.  plaintiff  is  bound  to  try  his  cause  at  the 

first  Circuit  after  issue  joined,  unless  issue  be  joined  of 
the  term  immediately  preceding.  Samud  v.  McAndrews^ 
Ber.  278. 

!il Where  issue  is  joined  in  vacation,  it  refers  to 

the  next  subsequent  and  not  the  preceding  term,  although 
joined  as  of  the  preceding  term ;  in  such  case  therefore 
judgment  as  in  case  of  a  non-suit  cannot  be  moved  for 
until  two  terms  have  elapsed  after  issue  joined.  McDonald 
V.  Ryder,  2  Kerr  645. 

4il«l Where  issue  is  joined  in  vacation,  two  subse- 
quent terms  must  elapse  before  judgment,  as  in  case  of  a 
non-suit  for  not  proceeding  to  trial  pursuant  to  the  practice 
of  the  Court,  can  be  obtained.  McClelan  v.  McClelan,  8 
Kerr  223. 

9S After  a  review  of  all  tlie  cases — Held,  That 

where  two  circuits  or  sittings  have  passed  after  issue 
joined,  at  either  of  which  the  plaintiff  might  have  tried 
the  cause,  the  defendant  may  move  for  judgmet  as  in  case 
of  a  non-suit  for  not  proceeding  to  trial  according  to  the 
practice  of  the  Court.     Oliver  v.  Campbell,  IliL  T.  1871. 

St—Eiimlf  of  time  for  motion— Torm^s  notice. 

There  is  no  limit  of  time  for  a  defendant  to  move  for 
judgment  as  in  case  of  a  non-suit ;  nor  is  a  term's  notice 
necessary  where  four  terms  have  elapsed  without  any  pro- 
ceedings.    ScouUar  v.  Payson,  Trin.  T*  1833. 

95— Entry  of  cause. 

Judgment  as  in  case  of  a  non-suit  cannot  be  signed 
unless  the  cause  has  been  duly  entered  by  the  plaintiff  in 
the  Clerk's  office.  Miller  v.  Weldon,  1  Han.  876.  See 
Entry  of  Cause.     Oitlton  v.  Milner, 
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iM—niotioii— Entry. 

A  motion  for  judgment  absolate  as  in  case  of  a  non- 
snity  for  not  proceeding  to  trial  pursuant  to  a  peremptory 
undertaking,  should  not  be  entered  on  the  motion  paper ; 
and  if  this  course  be  adopted,  the  costs  occasioned  thereby 
will  not  be  allowed.     O'Regan  v,  Robinson,  8  Kerr  224. 

97— Particulars  beinff  demanded. 

After  notice  of  trial  given,  the  defendant's  attorney 
demanded  the  particulars  of  the  plaintifiTs  claim.  None 
were  given,  and  the  plaintiff  taking  no  further  steps,  a 
motion  for  judgment  as  in  case  of  a  non-suit  for  not  pro- 
ceeding to  trial  was  refused.  The  demand  of  particulars 
being  a  complete  stay  of  proceedings  by  Act  of  Assembly. 
O'Brien  v.  Tate,  2  Pit^.  4. 

98 Fourteen  days'  notice  of  motion  must  be  given 

and  cause  entered  on  motion  paper.  James  v.  McLeod,  2 
P.  it  B.  300.     Costs  on  Motion.     See  Costs  V. 

II. 

Answers — Excuse. 
l-ttuMciency. 

An  affidavit  of  the  plaintiff,  stating  that  the  record  was 
withdrawn  at  the  trial  "  because  he  was  advised  by  counsel 
that  the  testimony  of  one  W.  B.  was  material  and  neces- 
sary, and  that  the  said  W.  B.  now  resides  in  Boston  in  the 
United  States,  and  the  plaintiff  hopes  to  be  able  to  pro- 
cure his  testimony  at  the  next  circuit.  Held,  A  sufficient 
excuse  on  the  first  default.  Desmond  v.  Yeoniam,  3 
KeiT  71. 

H The  absence  of  material  documentary  evidence, 

which  belonged  to  a  person  who  was  willing  to  produce  it, 
but  could  not  theiji  procure  it  in  time  for  trial,  is  a  suffi- 
cient excuse  in  opposing  a  rule  jor  judgment  as  in  case  of 
a  non-suit.     Doe  clem.  Scott  v.  King,  8  Kerr  72, 

S The  evidence  of  a  material  witness  in  a  distant 

part  of  the  Province,  who  was  unable  to  attend  without 
serious  loss  and  inconvenience,  greatly  disproportioned  to 
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the  amount  in  controversy,  is  a  sufficient  excuse  for  the 
plaintiff  not  taking  his  cause  to  trial  at  the  first  assizes. 
Scovil  V.  Eaton,  8  Kerr  73. 

,1 The  affidavit,  in  answer  to  a  motion  for  judg- 


ment as  in  case  of  a  non-suit,  stated  that  the  case  arose 
out  of  circumstances  similar  to  those  existing  in  a  case  of 
W.  against  the  defendant  in  this  suit,  tried  at  the  same 
assizes,  and  the  plaintiff  withdrew  the  record  in  conse- 
quence of  the  Judge  who  tried  the  cause  having  decided 
the  question  of  law  against  W.  A  motion  for  a  new  trial 
in  that  case  having  been  refused,  and  the  facts  shewing 
that  the  plaintiff  in  this  case  could  not  recover,  the  rule 
for  judgment  as  in  case  of  a  non-suit  was  granted.  White 
V.  McDonald,  3  Kerr  220. 

^ In  answer  to  a  motion  for  judgment  as  in  case 


of  a  non-suit,  the  affidavit  of  the  plaintiff's  attorney  stated 
that  a  commission  had  been  issued  to  examine  witnesses 
on  the  part  of  the  plaintiff,  at  W.  in  the  United  States ; 
that  one  of  the  plaintiffs  residing  at  W.  had  written  to  the 
other  plaintiff  residing  in  this  Province,  that  the  commis* 
43ion  had  been  received,  and  would  be  executed ;  in  con- 
sequence of  which  he  gave  notice  of  trial,  but  was  obliged 
to  countermand  the  same,  the  commission  not  having  been 
returned;  that  the  plaintiff  residing  at  W.  had  since 
written  to  the  other  plaintiff,  assigning  as  a  reason  for  not 
executing  the  commission,  his  necessary  absence  on  press- 
ing business^  and  the  residence  of  one  of  the  required 
witnesses  at  a  distance  from  the  place  where  the  commis- 
sioners resided ;  and  stating  that  the  commission  should 
be  executed  and  returned.  Held,  A  sufficient  excuse.  Doe 
dem,  McTavish  v.  Roidstin,  8  Kerr  221. 

^ It  is  a  sufficient  excuse  for  not  proceeding  to 

trial,  that  the  defendant  has  since  the  commencement  of 
4he  action  taken  the  benefit  of  the  Insolvent  Debtors'  Act ; 
and  in  such  case,  a  motion  for  judgment  as  in  case  of  a 
non-suit  will  be  dismissed  with  costs,  unless  the  defendant 
consents  to  a  stet  proccfi^itis.     Ketchtini  v.  Murray,  2  All.  94. 
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-The  absence  of  a  material  witness  from  the  Pro- 


vince during  the  sitting  of  the  G>urt9  is  a  sofficient  answer 
to  a  motion  for  jadgmeut  as  in  case  of  non-suit  upon  the 
first  default.     Kirk  v.  Payne,  1  Kerr  526. 

n It  is  a  sufficient  answer  to  an  application  for 

judgment  as  in  case  of  a  non-suit  in  an  action  of  trespass 
qu.  cL  frefHt,  that  the  plaintifiTs  attorney  had  by  mistake- 
laid  the  venue  in  the  wrong  county — the  plaintiff  offering 
a  peremptory  undertaking  and  paying  costs.  Peterg  v* 
Drawyer,  3  AIL  432. 

9 ^^Vhere  plaintiff,  after  notice  of  trial,  was  induced 

by  the  defendant  to  agree  to  refer  the  cause  to  arbitration^ 
a  motion  for  judgment,  as  in  case  of  a  non-suit,  was  refused 
with  costs.     McDonald  v.  Mclntyre^  Ber,  280. 

lO "WTiere  a  cause  was  entered  for  trial,  and  with- 
drawn on  an  agreement  to  refer,  which  the  defendant  after- 
wards refused  to  carry  out,  an  application  for  judgment  aa 
in  case  of  a  non-suit  was  refused  with  costs.  Hanson  \»^ 
Gove,  5  All.  433. 

J I  — lii«»iiaicioncy* 

Judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to- 
trial  pursuant  to  notice,  will  be  granted,  although  the 
plaintiff  became  bankrupt,  and  an  assignee  appointed.. 
Hammond  v.  Wheeler ,  2  Ke)T  669. 

An  affidavit  for  the  plaintiff's  attorney  that  the  reason 
for  not  proceeding  to  trial  after  notice  was  that  the  plain- 
tiff resided  in  a  distant  part  of  the  Province  and  did  not 
appear  nor  send  his  witnesses,  is  not  a  sufficient  answer 
to  a  motion  for  judgment  as  in  case  of  a  non-suit,  there- 
being  nothing  to  shew  why  the  plaintiff  was  not  ready  or 
that  he  intended  to  proceed  in  the  cause.  Katham  v^ 
HawfceSf  1  Ketr  626. 

19 Where  the  cause  had  been  at  issue,  and  noticed! 

for  trial  more  than  three  years,  and  the  only  excuses  offered 
for  the  delay  were  a  hope  that  had  been  entertained  of 
avoiding  the  expense  of  a  commission  by  getting  the  cause 
referred  to  arbitration,  but  which  was  finally  refused — an 
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intention  to  apply  for  a  commission,  and  a  belief  that  the 
cause  would  be  ready  for  trial  at  the  next  circuit.  Held, 
Insufficient  to  discharge  a  rule  for  judgment  as  in  case  o^ 
non-suit  on  a  peremptory  undertaking.  Fletcher  v.  Hip- 
pcslcy,  B  Kerr  299. 

13 An  affidavit  of  the  plaintiff's  attorney,  stating 

that  he  sent  the  nisi  j^^us  record  to  the  circuit  for  entry^ 
but  when  he  arrived  there  discovered  it  had  not  been  re« 
ceived,  without  stating  when  or  how  it  was  sent,  is  not 
sufficient  to  discharge,  on  a  peremptory,  undertaking,  a 
rule  for  judgment  as  in  case  of  a  non-suit,  for  not  proceed- 
ing to  trial  at  such  circuit  pursuant  to  notice.  Kinnear  v.. 
Watts,  3  Kerr  440. 

14 An  affidavit  stating  that  the  deponent  was  in- 
formed and  believed  that  the  defendant  had  run  to  the 
United  States  without  leaving  any  property  in  this  country, 
is  no  answer  to  a  motion  for  judgment  as  in  case  of  a  non« 
suit.     McGarrigle  v.  Smith,  1  AIL  509. 

15- Where  the  plaintiff  did  not  try  his  cause  in 

1849,  in  consequence  of  the  absence  of  a  witness,  it  is  no- 
excuse  for  not  going  to  trial  at  the  circuit  in  the  following 
year;  that  during  the  summer  of  1849  the  defendant  ex- 
pressed a  wish  to  the  plaintiff's  attorney  to  settle  the  suit 
amicably — the  plaintiff*  not  appearing  to  have  assented 
thereto,  and  not  stating  any  intention  to  go  to  trial.  Wet- 
more  V.  Wood,  1  All.  708. 

m It  ig  xio  answer  to  a  motion  for  judgment  as  in 

case  of  a  non-suit,  that  the  plaintiff  instructed  his  attor- 
ney to  send  his  subpoenas  for  his  witnesses,  after  the  open- 
ing of  Court  at  which  the  cause  was  entered  for  trial,  and 
that  in  consequence  of  not  receiving  the  subpoenas,  he  was 
unable  to  get  the  necessary  witnesses.  Curran  v.  Gilmoury 
2  AIL  87. 

If  a  sufficient  excuse  is  offered,  it  is  admissible  in  a 
qui  tavi  action  as  well  as  in  any  other;  but  in  judging  of 
the  excuse,  the  Court  will  not  altogether  lose  sight  of  the- 
nature  of  the  action.     Ibid. 
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IT Notice  of  trial  was  given  for  the  circuit  in  1850, 

«nd  coantermanded  in  consequence  of  discovering  that  a 
material  witness  was  in  England ;  notice  of  trial  was  given 
for  the  circuit  in  1851,  but  the  cause  was  not  tried,  a  com- 
mission which  had  issued  to  examine  the  witness  in  Eng- 
land not  having  been  returned.  It  was  not  stated  that  the 
••ommission  had  issued  in  time  to  be  returned  before  the 
circuit.  Held^  That  the  defendant  was  entitled  to  judg- 
ment as  in  case  of  a  non-suit.    Ritchie  v.  Poi-ter^  2  All.  860. 

18 It  is  no  excuse  for  not  proceeding  to  trial  ac- 

•cording  to  notice,  that  the  plaintifTs  attorney  was  so  much 
engaged  in  the  House  of  Assembly  as  to  be  unable  to  attend 
the  trial,  and  that  the  counsel  spoken  to  on  the  previous 
-day  to  try  the  cause,  was  occupied  in  another  Court — it 
not  appearing  that  the  counsel  was  prevented  attending 
by  any  unforeseen  cause,  or  that  no  other  sufficient  coun- 
sel could  be  procured.     Eitabrooks  v.  Tapley^  2  All.  454. 

19 ^An  affidavit  stating  that  the  reason  for  not 

going  to  trial  was  the  absence  of  a  witness  who  resided  in 
Calais ;  without  alleging  that  he  was  a  material  witness, 
•or  that  any  effort  had  been  made  to  procure  his  attendance 
or  his  evidence,  is  not  a  sufficient  answer  to  a  motion  for 
judgment  as  in  case  of  a  non-suit.  Nicliolson  v.  Marks,  3 
AU.  21. 

• 

lio Service  of  a  rule  to  discontinue,  without  pay- 
ment of  the  costs,  will  not  prevent  the  defendant  from 
obtaining  judgment  as  in  case  of  a  non-suit.  White  v. 
Barton^  1  Han*  1. 

SI An  affidavit  of  the  plaintiffs  attorney,  stating 

the  absence  of  a  material  witness,  and  his  belief  that  the 
testimony  of  the  witness  could  be  procured  at  the  next  cir- 
cuit, is  not  sufficient  to  oppose  a  rule  for  judgment  as  in 
<3ase  of  a  non-suit  for  not  going  to  trial  pursuant  to  notice, 
without  stating  the  grounds  of  his  belief,  or  shewing  that 
anything  had  been  done  to  procure  the  attendance  of  the 
witness ;  but  time  was  allowed  to  obtain  further  affidavits. 
Mitchell  V.  Croppage,  Ber.  277. 
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III, 

dischakging  bule  ok  peremptory  undertaking — ^answers- 

Enlarging  Bule. 

f An  application  for  judgment  as  in  case  of  a  non- 


suit for  not  proceeding  to  trial  pursuant  to  notice,  i& 
sufficiently  answered  by  shewing  that  the  plaintiff  was- 
ready  and  desirous  to  proceed  to  trial,  but  was  prevented 
from  doing  so  by  the  defendant's  attorney  objecting  to  the 
insufficiency  of  the  notice  of  trial.  And  in  making  such 
application,  if  it  appear  that  the  default  really  was  for  not 
proceeding  to  trial  according  to  the  practice  of  the  Court, 
the  motion  will  not  succeed.  McDonald  v.  Ryder,  8  Kerr  218. 

A  mistake  in  reference  to  an  almanac  in  giving  the 
notice  of  trial,  which  was  defective,  the  plaintiff  being  ready 
at  the  Court  with  counsel  and  witnesses  to  try  the  causes 
and  the  refusal  of  the  defendant's  attorney  to  waive  the 
objection  to  the  notice,  is  a  sufficient  excuse  on  a  first  de- 
fault for  enlarging  a  rule,  on  a  peremptory  undertaking. 
Ibid. 

9 ^Where  in  an  action  against  the  Sheriff,  the 

plaintiff's  attorney  issued  the  venire  to  a  Coroner  who  was 
connected  with  the  plaintiff  (but  of  which  the  attorney  waa 
ignorant)  in  consequence  of  which  the  defendant  challenged 
the  array  and  the  cause  was  not  tried;  the  Court  dis- 
charged  a  rule  for  judgment  as  in  case  of  a  non-suit,  on 
the  plaintiff 's  giving  a  peremptory  undertaking  and  paying 
costs.    Stiles  V.  Gilbert,  8  AU.  262. 

s It  is  a  sufficient  answer  to  an  application  for 

judgment  as  in  case  of  a  non-suit  in  an  action  of  trespass 
qu  cL  /regit,  that  the  plaintiff 's  attorney  had  by  mistake 
laid  the  venue  in  the  wrong  county — ^the  plaintiff  offering 
a  peremptory  undertaking  and  paying  costs.  Peters  v- 
Drawyer,  8  AU.  482. 

4 Issue  was  joined  in  1864,  and  by  the  consent  of 

defendant's  attorney  the  cause  was  not  tried  during  the 
following  year :  no  further  proceedings  have  been  taken, 
the  Court,  in  Hilary  Term  1858,  dismissed  a  motion  for 
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judgment  as  in  case  of  a  non*suit,  on  the  plaintiff's  giving 
a  peremptory  undertaking  to  try  the  cause — it  appearing 
that  he  had  a  good  cause  of  action,  and  the  defendant  not 
stating  any  defence.     Doe  y.  Sejitilly  4  All.  58. 

^ Where  two  defendants  had  appeared  and  pleaded 

by  separate  attorneys  in  two  suits  brought  by  the  same 
plaintiff,  and  notice  of  trial  had  been  given  in  one  suit  for 
the  Sittings  after  Hilary  term  1859,  but  it  was  not  tried, 
in  consequence  of  one  of  the  defendants  having  compromised 
the  suitSy  the  Court  refused  a  rule  for  judgment  as  in  case 
of  a  non-suit  on  application  of  the  other  defendant,  on  the 
plaintiff  entering  a  ttet  processus  and  defraying  the  costs  of 
the  application  in  both  cases,  and  the  costs  of  the  day  in 
the  suit  in  which  notice  of  trial  had  been  given.  Rankin 
V.  Anderson^  4  All,  635. 

41 It  is  sufficient  ground  for  enlarging  a  peremptory 

undertaking,  that  the  plaintiff,  who  claimed  under  a  will, 
was  unable  to  discover  the  residence  of  the  subscribing 
witness.     Connell  v.  Haley,  4  All.  636. 

"t Where  the  plaintiff  countermanded  notice   of 

trial  twice,  first,  because  the  presiding  Judge  at  the  Court 
was  incapable  from  interest  from  trying  the  cause,  and 
secondly,  in  consequence  of  the  absence  of  the  plaintiff's 
counsel  from  the  country,  a  rule  for  judgment  as  in  case 
of  a  non-suit  was  discharged  on  a  peremptory  undertaking. 
Shepherd  v.  HaUett,  1  Han.  48. 

s In  answer  to  an  application  for  judgment  as  in 

case  of  a  non-suit,  where  the  cause  had  not  been  tried  in 
'Consequence  of  a  challenge  to  the  array,  the  plaintiff's 
attorney  stated,  that  he  did  not  issue  a  venire  to  the 
Coroner,  in  consequence  of  a  statement  of  the  defendant's 
attorney,  leading  him  to  believe  that  there  was  no  rela- 
tionship between  the  Sheriff  and  the  defendant,  the  Court 
ordered  the  application  to  stand  over,  in  order  that  the 
•defendant's  attorney  might  answer  the  affidavit.  Hoyt  y. 
Stockton,  1  Han.  829. 

9 An  affidavit  stating  the  temporary  mental  de- 
rangement of  a  witness,  and  his  subsequent  recovery,  is 
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sufficient  to  discharge  a  rulQ  for  judgment  as  in  case  of  a 
non-suit,  upon  giving  a  peremptory  undertaking  and  pay* 
ing  costs.     Samuel  v.  Saunders,  Bei\  278. 

to An  affidavit  of  the  plaintiff  stating  that  he  left 

the  country  on  important  business  expecting  to  return  in 
time  for  the  trial,  but  was  unable  to  do  so,  is  not  a  suili  • 
•cient  answer  to  a  motion  for  judgment,  as  in  case  of  a 
non-suit.  The  affidavit  should  state  all  the  circumstances 
which  prevented  the  plaintiff's  return,  in  order  that  the 
Court  might  judge  whether  his  conclusion  of  inability  to 
return  was  justified.     Deebiisay  v.  Livingston ,  5  AU.  240. 

11 There  is  a  distinction  between  cases  where  the 

record  is  withdrawn  in  consequence  of  the  absence  of  the 
plaintiff,  and  where  it  is  caused  by  the  absence  of  a  third 
party.     Ibid, 

j2 An  action  of  Dower,  under  the  Act  21  Vic.  cap. 

25,  was  not  tried,  because  the  defendant's  counsel  objected, 
and  the  Judge  thought  it  could  not  be  tried  by  the  common 
Jury,  nor  until  an  order  for  a  view  had  been  made,  as 
directed  by  the  Act :  a  motion  for  judgment,  as  in  case  of 
A  non-suit,  was  refused  without  costs.  Doe  dem.  McCal- 
lotigh  V.  Dowd,  3  AU.  381. 

13— Peremptory  imdertakins:* 

A  peremptory  undertaking  will  not  be  discharged  on  an 
affidavit  stating  that  the  defendant  had  left  the  Province, 
and  had  stated  that  he  did  not  intend  to  return.  Leslie  v. 
Rae,  Ber.  32. 

14 A  peremptory  undertaking  will  not  be  enlarged 

merely  on  the  ground  that  when  the  cause  was  called  on 
for  trial,  a  witness  who  resided  in  town,  was  not  in  Court, 
and  therefore  the  record  was  withdrawn.  Doe  dem  Kinnear 
WisweU,  Bert.  127. 

.15 The  Court  will  enlarge  a  peremptory  under- 
taking to  go  to  trial,  where  suspicion  attaches  on  the 
defendant  that  he  has  been  instrumental  in  keeping 
material  witnesses  out  of  the  way  of  being  served  with 
subpoena.    Robertson  v.  CrandaU,  1  Kerr  56. 
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16 ^Where  the  defendant  had  given  notice  of  trial 

by  proviso,  and  had  afterwards  countermanded  it  when  it 
was  too  late  for  the  plainti£f  to  give  notice;  the  Goori 
enlarged  a  peremptory  undertaking,  the  plaintiff  appearing 
to  have  been  misled  by  the  defendant's  notice.  Gilbert  y. 
Oordon,  2  Kerr  874. 

11 A  peremptory  undertaking  will  not  be  enlarged 

unless  the  plaintiff  shew  that  he  has  used  all  reasonable 
and  ordinary  means  to  fulfil  it.  McDonald  v.  Thompton^ 
2  Kerr  700. 

18 ^Affidavit  of  the  plaintiff's  attorney  stated  that 

he  did  not  go  to  trial  at  the  Court  at  W.  because  he 
understood  that  an  objection  had  been  sustained  to  the 
legality  of  the  jury  by  the  Court  at  Saint  John,  in  conse- 
quence of  the  Sheriff  not  having  filed  a  list  of  persons 
qualified  to  serve  as  jurors ;  and  knowing  that  the  Sheriff 
of  W.  had  not  filed  any  list,  he  expected  a  similar  objec- 
tion would  be  taken  by  the  defendant.  Held,  A  sufficient 
ground  for  enlarging  a  peremptory  undertaking.  Sidell  v. 
Best,  8  Kerr  640. 

The  plaintiff  being  in  contempt  for  non-payment  of  the 
costs  incurred  by  his  first  default,  it  was  made  a  condition 
of  enlarging  the  rule  that  those  costs,  the  costs  of  the  day 
on  the  second  default,  and  the  costs  of  the  motion,  should 
be  paid  within  a  month.     SideU  v.  Beat,  3  Kerr  640. 

M ^A  rule  absolute  for  not  proceeding  to  trial  accord- 
ing to  peremptory  undertaking,  cannot  be  moved  for  until 
the  term  succeeding  the  sittings  in  which  plaintiff  under- 
took to  bring  on  the  cause,  notwithstanding  time  has  gone 
by  for  giving  notice  of  trial.  The  plaintiff  may  move  for 
enlarging  the  undertaking  during  the  term.  The  con- 
dition is  not  broken  until  time  for  trial  is  past.  Orovett  v. 
Sieson,  1  Kerr  102. 

lio A  peremptory  undertaking  will  not  be  enlarged 

on  the  ground  that  the  plaintiff's  counsel  advised  on  the 
first  day  of  the  Circuit,  that  the  declaration  must  be 
amended — in  consequence  of  which,  the  cause  was  not 
tried.     Marshall  v.  Winshfv,  Mich  T.  1888. 
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V. 

JVDOmCNT  BY  DEFAUI.T. 

See  Interlocutory  Judgment — Practice  X. 
1— SiR:nin§:  oi^Plea  treated  as  a  nullity. 

In  a  summary  action  on  a  promissory  note,  the  de- 
fendant pleaded  as  to  part,  that  the  plaintiff  had  sustained 
damage  by  the  non-performance  of  the  promises  to  the 
amount  of  £1  9s.  which  he  confessed  and  was  ready  to 
pay;  and  as  to  the  residue  non-assumpsit.  The  plaintiff 
treated  the  plea  as  a  nullity,  and  signed  judgment.  Held^ 
That  the  judgment  was  regular,  it  not  being  shewn  that 
the  plea  was  filed  in  time.     Sayre  v.  Smith,  2  AU.  164. 

Quare,  Whether  such  a  plea  was  good  in  a  summary 
action  ?  But  if  pleaded  in  time,  it  should  not  have  been 
treated  as  a  nullity.     Ibid. 

Semble,  That  being  accompanied  by  a  notice  of  set-off, 
the  plaintiff  could  not  have  signed  judgment  for  the  sum 
confessed.     Ibid. 
d— Settings  aside— €osts. 

In  Hilary  term  an  interlocutory  judgment  was  set  aside 
on  payment  of  costs,  and  on  terms  of  the  defendant  paying 
.47  9s.  into  Court  within  ten  days  after  taxing  costs,  and 
if  defendant  would  not  accede  to  these  terms,  the  motion 
to  be  dismissed  without  costs.  The  rule  entered  by  the 
clerk  of  the  Court  and  served  on  the  defendant  was  uncon- 
ditional, "  that  the  motion  be  dismissed  without  costs." 
The  defendant  afterwards  paid  part  of  the  amount,  and 
agreed  to  pay  the  defendant  the  balance  in  two  months. 
The  defendant  afterwards  discovered  that  the  rule  had  been 
improperly  entered,  and  in  Trinity  term  applied  to  set  aside 
the  judgment.  The  Court  considering  that  the  defendant's 
attorney  might  have  ascertained  the  decision  of  the  Court, 
refused  the  application.  Sayre  v.  Smith,  2  AIL  868. 
3— For  urant  of  )^lea— Pleas  and  notice  oi  defence. 

Judgment  by  default  for  want  of  a  plea  cannot  be  signed 
after  the  plea  is  filed  and  a  copy  delivered  to  the  plaintiff's 
attorney,  though  the  filing  and  delivery  were  after  the  time 

for  pleading  had  expired.     Oulton  v.  Palmer,  2  All.  364. 
60 
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If  two  pleas  are  pleaded,  and  a  notice  of  other  mattera 
of  defence  given  under  the  Act.  18  Vic.  cap.  82,  the  plain- 
tiff is  not  justified  in  treating  them  as  a  nullity ;  but  should 
apply  to  a  Judge  to  set  them  aside.    Ibid. 

The  actual  signature  of  counsel  is  not  necessary  to  the 
copy  of  plea  delivered.    Ibid. 

4— Signini^  too  Soon. 

By  the  Act.  12  Vic.  cap.  40,  a  defendant  in  a  summary 
action  has  thirty  days  to  plead  from  the  last  day  of  the 
term  exclusively,  though  the  writ  may  have  been  return- 
able on  the  first  day  of  the  term ;  therefore  where  the  term 
ended  on  the  20th  October,  judgment  by  default  signed  on 
the  19th  November,  was  too  soon.  Glass  v.  Corrigan,  8 
All.  296. 

5— Smnmary  €osto. 

The  defendant  allowed  judgment  by  default  to  be  signed 
against  him  for  a  sum  above  £20,  though  the  amount  due 
plaintiff  was  under  that  sum ;  the  Court  refused,  after  final 
judgment  signed,  to  stay  the  proceedings  on  payment  of 
the  sum  due,  and  summary  costs.  CoUbis  v.  McArthy,  3 
All.  504. 

II— Settini^  aside  after  execntion  of  virnt  of  Inqnlry. 

A  judgment  by  default  in  an  action  of  forty  set  aside  on 
payment  of  costs  after  the  execution  of  a  writ  of  inquiry, 
on  an  affidavit  of  merits,  and  that  the  omission  to  appear 
was  through  ignorance  and  mistake — ^no  trial  having  been 
lost.     Burrell  v.  James,  8  -4K.  699. 

V— Effect  as  evidenee. 

In  an  action  of  covenant  on  a  deed  purporting  to  have 
been  executed  at  Birmingham,  judgment  by  default  admits 
the  deed  as  declared  on,  and  no  proof  of  it  is  necessary  on 
an  inquiry  of  damages.  Hasluck  v.  McMaster,  Mich.  T. 
1826. 

8— Judgment  by  default— Assessment— Affldavil. 

In  assessing  damages  under  the  act  after  judgment  by 
default,  the  plaintiff  must  establish  the  amount  of  his  debt 
or  damages  by  legal  proof.    Where  the  only  evidence  of 
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the  debt  was  an  acconnt  shewing  several  same  of  money 
due  from  the  defendant  to  the  plaintiff  on  various  trans- 
actionSy  with  an  affidavit  of  the  plaintiff,  that  ''the  account 
was  just  and  true;"  it  was  held  insufficient,  and  the  judg- 
ment was  set  aside.     See  Praotije  VI.  f50. 


9— JudfTinent  by  deianit  in  IVtai^strate^s 

The  defendant,  O'Donnell,  obtained  judgment  by  default 
against  the  plaintiff  in  a  justice's  court  on  an  account  for 
*'  Sundries."  The  judgment  was  signed  without  an  affi- 
davit of  the  debt,  and  an  execution  was  issued  under  which 
the  plaintiff's  cow  was  seized  and  sold — an  action  of  tres- 
pass being  brought.  Held,  The  judgment  and  execution 
no  justification,  as  judgment  not  signed  in  accordance  with 
statutory  requirements  and  particulars  insufficiently  des- 
cribed as  "  Sundries."     Jackson  v.  O'DonjieUy  2  Pug.  60* 

I O— Admission  of  Contract— Evidence. 

Where  a  special  contract  is  set  out  in  the  declaration^ 
and  the  plaintiff  obtains  judgment  by  default  on  demurrer, 
the  contract  is  admitted  as  stated  in  the  declaration,  and 
evidence  which  would  have  been  admissible  under  the 
general  issue,  will  not  be  received  on  an  inquiry  to  assess 
the  damages.    McDonald  v.  Gumming,  2  Pug,  282. 

Justice^s  €onirt. 

A  Justice  of  the  Peace  has  no  power  to  sign  a  judgment 
by  default  unless  plaintiff  or  agent  appears.  See  Supra 
Judgment  I.     Wright  v.  Parlee, 

Fraud  ciiar§:ed  a§:ainst  an  Insolvent. 

Court  will  not  pronounce  judgment  on  the  fraud  where 
judgment  by  default  against  insolvent.  .  See  Insolvent  Act. 
Mo88  V.  Kirkpatrick, 

Judirment  by   default  in    ejectment— Settinp^  aside— 
9Ierits. 

See  Ejectment  lY.  4. 

ttammary  action— Filini^  plea  before    appearance— 
fjctting  deiendant  in  to  defend. 

See  Andrews  v.  Hanson,  1  AU.  509. 
ipriiat  not  a  uraiver  of  trreg^ulartty  in  signing^. 

See  Practice  VII.  11,  12. 
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JUDGMENT  (INTERLOCl  TOKV). 

See  Judgment  by  Default. 

Motions  and  Appllcatioiis  to  set  aside. 

Sse  Practice  V.  80,  31. 

ISettiag^  aside  of. 

See  Practice  VI.  15,  16,  17,  18. 
Regularity  or  Irregnlarity  of. 

See  Practice  VII.  10,  11,  12. 
Revival  of— Scire  facias. 

See  Practice  X.  2. 

Non-resident— Necessity  of  obtaining  Judge^s  order  lo 
proceed  in  cause. 

See  Practice  VI.  49. 

J1JDOJV1ENT  NUNC  PRO  TUNC. 
JValciug  up  new  record. 

See  Judgment. 

JUDOMENT  NON  OBSTANTE  VEREDICTO 
Covenan  t— Immaterial  Plea. 

See  Covenant  12. 

Reple  vi  n—Pleading. 

See  Pleading  II.  29. 

JUDOMENT  OF  NON  PROS. 

See  Practice  VI.  8-12. 

JUDOMENT  ROLL. 

See  Amendment  III — Judgment. 

JUDOIVIENT  (RULE  FOR). 

See  Practice  VIII. 

JURAT. 

See  Affidavit  V. 

JURISDICTION. 

See  Bastardy — Justice  of  the  Peace — Courts — Criminal 
Law — Writ    of   Error — ^Foreign    Judgment — Fredericton 
(City  of)  -  Eeplevin— Costs  I.  26— British  N.  A.  Act. 

JURORS. 
AlHdavitSkOf. 

See  New  Trial  II.  41.    Affidavit  IV. 
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Conduct  of. 

See  New  Trial  II.  III. 
Fees  as  witness— Rip^ht  to  recover. 

See  Costs  II.  87. 

JURY 
<ttiestions  lor— On  trial. 

See  Evidence  XII. 
1— Snmmoninfr  oi— Hi§:iiway. 

Where  the  proceedings  of  Commissioners  in  altering  a 
road  under  the  Act  5  Wm.  lY.  cap.  2,  were  objected  to,  where- 
upon the  inhabitants  applied  to  two  Justices  to  obtain  a 
warrant  for  a  jury.  Ileldy  That  it  was  not  necessary  that 
the  jury  should  be  summoned  from  another  parish.  Reg. 
T.  Commissioners  of  Highways  for  Parish  of  Johnston^  S 
Kerr  583. 

9— Tenlre. 

A  venire  to  summon  twelve  jurors  to  try  a  cause  is  cor- 
rect, but  as  the  number  stated  is  not  for  the  officer's  guide 
in  summoning,  he  should  summon  twenty-four.  Hazen  v. 
BrysoHy  2  All.  580. 

Qucere,  Whether  thirty  jurors  ought  not  to  be  summoned 
under  the  Act  18  Yic,  cap.  48.     Ibid. 
(See  Venire.) 

S— <ttialifleation  of. 

A  person  named  in  the  Act  of  Incorporation  and  in  the 
list  of  subscribers,  who  never  authorized  his  name  to  be 
used  or  held  any  shares  in  the  Company,  ceases  to  be  a 
member  thereof  after  the  first  meeting  to  organize  the 
Company,  and  is  therefore  not  disqualified  as  a  juror,  in 
an  action  brought  by  them.  Portland  terry  Company  v. 
Pratt,  2  All.  17. 

4->€iialiens:e  of. 

It  is  not  a  ground  of  challenge  to  the  array,  that  some 
of  the  jurors  named  in  the  Sheriff's  panel  are  not  on  the 
list  of  persons  qualified  to  serve  as  jurors,  filed  under  the 
Act  18  Vic.  cap.  24.     Dow  and  fVife  v.  Dibblee,  1  flan.  55. 

(See  Criminal  Law.) 
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-It  is  no  ground  of  challenge  to  the  axray,  that 


the  action  is  based  upon  a  lease  made  by  the  Mayor,  etc., 
of  St.  John  to  the  lessor  of  the  plaintiff ;  that  the  Mayor, 
etc.,  had,  or  claimed  to  have,  a  reversionary  interest  in  the 
land  in  dispute ;  and  that  the  Sheriff  who  summoned  the 
jury,  and  the  jurors,  were  Corporators  of  St.  John — it  not 
being  alleged  that  the  Corporation  of  St.  John  had  any 
interest  in  the  suit.     Doe  defin.  Grant  y.  Boyne,  1  Han,  431. 

It  is  no  ground  of  challenge  to  a  juror  in  an  action 
brought  by  a  Corporation,  that  he  is  in  the  employ  of  one 
of  the  stockholders  in  the  Company.  Fredericton  Boom 
Co.  V.  Macpherson,  2  Han.  8. 

^ ^Where  the  Sheriff  and  Coroner  had  married 

sisters,  it  is  a  good  ground  of  challenge  to  the  array,  that 
the  jury  have  been  returned  by  the  Coroner  in  a  cause  where 
the  Sheriff  is  defendant ;  and  the  death  of  the  wife  of  the 
latter  without  issue  does  not  destroy  the  affinity.  Onlton 
V.  Morse,  2  Kerr  77. 

The  objection,  however,  not  having  been  taken  by  the 
defendant  until  the  cause  was  called  on  for  trial,  at  a  late 
day  of  the  Court,  the  costs  of  the  day  for  not  proceeding  to 
trial  pursuant  to  notice  were  refused.     Ibid. 

7 It  is  no  principal  cause  of  challenge  to  the  array, 

that  the  Sheriff  by  whom  the  jury  were  returned  was  mar- 
ried to  a  sister  of  the  person  who  was  security  for  the  costs, 
and  who  had  aided  the  plaintiff  with  money  to  carry  on  the 
suit ;  but  the  Court  would  in  such  case,  on  application  by 
the  defendant,  award  the  venire  to  the  Coroner.  Muvchison 
V.  Marsh,  2  Kerr  608. 

S The  defendant    may    challenge    the    array  if 

affinity  exists  between  the  Sheriff  who  summoned  the  jury 
and  himself.     Wetmore  v,  Levi,  5  AIL  180. 

O— Illness  of— Trial— Waiver. 

If  one  of  the  jury  is  taken  ill  during  a  trial,  the  Judge 

cannot,  without  consent  of  the  parties,  swear  another  juror 

in  his  place,  and  continue  the  trial.    The  objection  is  not 

waived  by  the  defendant's  counsel  afterwards  addressing 

he  jury.    Noble  v.  BUlings,  3  All.  85. 
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lO— DfMiaalilleation. 

The  fact  of  a  man  being  in  the  employment  of  a  stock- 
holder of  an  Incorporated  Company,  does  not  disqualify  him 
from  serving  as  a  special  juryman  in  the  trial  of  a  case  to 
which  the  Company  is  a  party.  Fredericton  Boom  Co.  v. 
McPhersoiiy  2  Han.  8. 

A  challenge  for  cause  to  a  special  juryman  must  be 
supported  by  affidavits.     (Per  Weldon,  J.  at  Nid  Prius.) 

11— Summonlny  of   Jury— Venire— Time  of  service— 
Availability  of  objection* 

In  this  case  the  jury  were  summoned  by  a  Coroner,  the 
plaintiff's  attorney  issued  the  vemre,  but  only  placed  it  in 
the  officer's  hands  two  or  three  days  before  the  opening  of 
the  Court.  Sixteen  jurors  attended  and  a  jury  was  struck 
from  them.  Defendant's  counsel  challenged  the  array  on 
the  ground  that  by  the  Act  the  jury  should  be  summoned 
at  least  six  days  before  they  are  required  to  appear.  The 
<3ha]lenge  was  overruled,  and  plaintiff  having  had  a  verdict, 
a  rule  nisi  for  a  new  trial  was  thereupon  obtained.  Heldy 
(per  Weldon  and  Duff,  J.  J.,)  that  defendant  was  entitled 
as  a  matter  of  right  to  a  venire  de  novo ;  but,  (per  Fisher 
and  Wetmore,  J.  J.,)  that  as  no  injustice  had  been  done  by 
the  verdict,  and  the  Court  had  the  power  to  refuse  a  new 
trial  in  the  exercise  of  its  discretion  the  rule  should  be 
discharged.  The  Court  being  equally  divided  the  rule  drop  • 
ped.     .V.  B.  R.  Railway  Co.  v.  Murray,  2  P.  d-  B.  43. 

12— Juryman  under  age- Insufficient  affidavit— Delay. 

Where  a  party  to  suit  in  a  Justice's  Court  after  the  ex- 
piration of  thirty  days  obtained  a  rule  nisi  for  a  certiorari 
to  remove  the  judgment  on  an  affidavit,  simply  stating  that 
he  was  informed  and  believed  one  of  the  jurymen  was  under 
age,  the  rule  was  held  improperly  granted  and  was  dis- 
charged.    Regina  v.  Perley,  2  Pug.  449. 

13— Countjr  Court— Sheiili^s  JTurjr  under  writ  de  prop, 
prob.— Number. 

In  replevin  in  the  County  Court,  seven  is  the  proper 
number  of  jurymen  under  a  writ  de  proprietale  probanda. 
Gregory  v.  McQuade,  3  Pag.  1.  See  now  Consol.  Stat, 
oap.  45,  sec.  16. 
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14— Jury— Elisors  smmnonlny— Impartiality* 

It  is  not  a  sufficient  objection  to  elisors  named  to 
summon  the  jury  in  an  action  against  the  Sherifif  for  a 
false  return  to  a  writ  of  election  that  one  of  them  had 
voted  for  the  plaintiff  at  the  election,  and  that  the  other 
had  always  been  opposed  to  the  defendant  and  to  the 
returned  candidate.    Stilea  v.  Cfilherty  8  AU.  SOS. 

Affidavits  of. 

See  Affidavit  lY— New  Trial  I.  II.  41 . 

Miscondnct    of    Juror  —  Objection   irlien   sliouid    be 
taicen. 

See  New  Trial  III.  51.     Olive  v.  Belyea. 

Relationship  and  affinity  of  Juror. 

See  New  Trial  III.  36.    Bishop  v.  Goff, 
New  Trial  IV.  5.     Tuck  v.  Hardhuf. 

Treatini:  Jnroi^. 

See  New  Trial  II.  44.    Ferguson  v.  Trfmp. 

Receiving  refreshment. 

See  New  Trial  11.  30.     McNeil  v.  Moore. 
Jurors  iod^ng:  with  plaintiff. 

See  New  Trial  III.  46.     Spence  v.  Trenholm. 
Conversing^  wMk  Jurors  by  defendant. 

See  New  Trial  II.  29.     Trefcthen  v.  Carman, 
Fees  as  witness— Uight  to  recover. 

Sec  Costs  II.  46.     Mmray  v.  WiUtston. 
Findings  of  Jury  as  to  property  in  replevin. 

See  Replevin  36.     Gibson  v.  McKean. 

Special  Jury— Talesmen. 

Talesmen  may  be  sworn  on  special  jury.    See  Umkiu 
v.  Godard,  4  AIL  155. 

Strilting  Panel— Abandonment  of  rule. 

See  Practice  VII.  1. 

Jury  of  view—IVeither  party  should  be  present  at  th€- 
view. 

Bennett  v.  Smith,  1  P.  d:  B.  27. 
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Shewer  and  plalntifF— Improper  condaet. 

See  New  Trial  II.  48.    Bennett  v.  Smith. 

Jary  of  viei¥  In  actions  of  Dower- 
See  Dower. 

Jury  separating  alter  Jndye^s  ciiarire. 

See  New  Trial  III.  45.    Lyniburn  v.  Deveber. 

Questions  on  trial  proper  for  consideration  of  Jnry». 
See  Evidence  XII. 

Panel— Summoniny—Reiationshlp  of  SheriH. 

See  Criminal  Law.     Regirut  v.  Moleaicx. 
Demurrer  ol  challenge— Withdrawal  of. 

Ibid. 

JUSTICE  OF  THE  PEACE. 

I.  Courts. 

II.    JUBISDIOTION   IN   CiVIL   CaSES  AND  BeVIEW. 

III.  Duties — Lubility — Protection. 

lY.  Summary  Convictions  and  other  Proceedings. 

A.  Jurisdiction. 

B.  Information. 

C.  Proceedings  for  Penalties. 

Y.  Convictions. 
VI.  Generally. 
YII.  Costs. 
YIII.  Notice  of  Action. 

See  Criminal  Law — Bastardy. 

I. 

Courts. 

ft    Courts  of  Justices  of  the  Peace  established  by 

the  Act  4  Wm.  lY'.,  cap.  45,  are  not  Courts  of  Becord. 
Yoxma  v.  Woodcock,  3  A'err  654. 

3 A  limited  power  given  to  a  Court  to  fine  and 

imprison  does  not  constitute  it  a  Com't  of  Becord.   Ibid. 

Power  ol   Justices  to  commit  lor  contempt— Acting; 
Judicially  are  Courts  ol  Record. 

See  Contempt. 
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n. 

Jurisdiction  in  Civil  Causes. 
^i— Ciiril  Cause— Trespass  to  land— Title  In  question. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  try  an 
action  of  trespass  to  land  under  the  Act  4  Wm.  IV.,  cap, 
45,  where  the  defendant  claims  an  interest  in,  or  a  right 
to  the  use  of  the  land ;  as  where  the  question  was  whether 
there  was  a  public  highway  over  the  land.  Sloan  v.  Davis, 
2  AIL  593. 

^ ^  Justice  of  the  Peace  has  no  jurisdiction  under 


the  Act  56  Geo.  III.,  cap.  17,  to  try  an  action  where  the 
title  to  land  comes  in  question,  and  if  the  defendant  in  an 
ac^on  of  trespass  justifies  entering  on  the  land,  as  being  a 
highway,  the  jurisdiction  of  the  Justice  is  ousted.  CoUcdl 
V.  Pardy,  Trin.  T.  1881. 

*t  a If  in  an  action  of  trespass  to  land,  tried  before 

a  Justice  of  the  Peace,  the  defendant  sets  up  title  and 
offers  a  deed  in  evidence,  and  the  plaintiff  also  gives 
evidence  of  deeds,  and  of  a  title  arising  by  estoppel,  on 
which  the  Justice  undertakes  to  decide ;  the  title  is  bona 
fide  in  question,  and  the  Justice  has  no  jurisdiction. 
Regina  v.  Harshnmn,  1  Pug.  346. 

3— Seamen^s  waives* 

By  the  Act  of  Parliament  7  and  8  Vic.  cap.  112,  sec. 
15,  in  all  cases  of  wages  not  exceeding  M20  which  shall  be 
due  and  payable  to  any  seamen,  it  shall  be  lawful  for  any 
Justice  of  the  Peace  in  and  for  any  paii;  of  her  Majesty's 
Dominion  where,  or  near  to  the  place  where  th^  ship  shall 
have  ended  her  voyage,  &c.,  to  make  an  order  for  payment 
of  the  wages.  Held,  1.  That  any  Justice  in  the  county 
where  the  voyage  ended,  had  jurisdiction.  2.  That  if 
there  had  been  a  deviation  from  the  voyage  agreed  upon, 
or  the  ship  was  unsea worthy,  the  seamen  had  a  right  to 
determine  the  contract,  and  to  recover  wages  to  the  time 
of  leaving  the  ship.  8.  That  the  jurisdiction  of  Justices 
under  sec.  15  extended  to  all  cases  where  wages  were  due 
and  payable,  and  not  merely  to  the  case  specified  in  sec. 
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11.  4.  That  the  order  of  the  Jastiee  need  not  fix  any 
time  for  the  payment  of  the  wages.  Regina  v.  Wheatetiy  8 
AU.  269. 

4— money  demand— Review  from  Justice^s  Court. 

Where  the  particulars  of  the  plaintiffs  demand  in  a 
Afagistrate's  Goart,  were  3d.  over  £5,  though  the  amount 
stated  in  the  summons  was  for  £5y  and  the  demand 
proved,  which  had  not  been  reduced  by  actual  payment, 
was  less  than  ^'o,  and  the  verdict  for  2s.  9d.  Held,  That 
the  magistrate  had  no  jurisdiction.  Draper  v.  Munroe,  8 
Kerr  488. 

5— WaiviniT  Balance. 

A  Justice  of  the  Peace  has  no  jurisdiction  undt^r  the 
Act  4  Wm.  IV.,  cap.  45,  in  cases  of  debt  where  the  amount 
exceeds  £5,  unless  reduced  to  that  sum  by  actual  pay- 
ments. A  creditor  has  not  the  power  of  bringing  such  a 
debt  within  the  jurisdiction  of  a  Justice,  by  waiving  the 
balance  of^  his  claim  so  as  to  bring  the  demand  within  the 
sum  to  which  the  Justices'  Courts  are  limited.  White  v. 
Macklin,  1  Keir  94. 

See  Revised  Statutes  (Justice's  Act)  allowing  abandon- 
ment. 

« An  objection,  that  a  defendant  was  a  com- 
missioner for  laying  out  public  money,  and  as  such  con- 
tracted with  the  plaintiff,  and  is  not  therefore  personally 
liable,  cannot  be  set  up  upon  review  of  the  Justices'  judg- 
ment, where  it  was  not  made  at  the  trial  before  the 
Justices.  The  proceedings  in  Magistrates'  Courts  are 
regulated  by  the  same  general  rule  as  in  bther  Courts. 
Cormier  v.  Tihideau,  1  Kerr  299. 

7 In  the  case  of  a  review  from  a  Justice's  Court, 

it  is  not  a  sufficient  ground  for  reversing  the  judgment 
that  the  evidence  to  support  the  verdict  is  slight  and 
contradicted  by  that  on  the  other  side,  if  the  whole  case 
be  such  as  the  Justice  was  warranted  in  submitting  to  the 
jury  for  their  decision.     Lee  v.  Breen,  2  Kerr  823. 

9 On  review  from  a  Justice's  Court,  the  defendant 

against  whom  judgment  had  been  rendered  did  not  deny 
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bis  liabUity,  but  contended  that  he  was  jointly  liable  with 
another  person,  and  that  although  the  action  had  been 
commenced  against  both,  judgment  had  been  rendered 
against  him  alone.  It  appearing  on  the  Justice's  return 
that  he  was  the  only  defendant  who  had  been  served  with 
summons  and  appeared,  and  that  the  judgment  had  been 
so  entered  at  his  request ;  the  Court  affir .  ed  the  judg- 
ment. The  Court  refused  to  receiye  affidavits  to  falsify 
the  return.     Buckstaffv.  Doten,  2  Ken*  866. 

9 On  review  of  the  judgment  illegally  rendered 

for  a  defendant  in  a  Justice's  Court,  the  same  may  not 
only  be  reversed,  but  judgment  will  be  awarded  for  the 
plaintiff  for  the  amount  sought  to  be  recovered,  where  the 
right  is  clear  and  the  facts  undisputed.  Watson  v.  Marks, 
2  Kerr  694. 

to The  Court  is  very  reluctant  to  disturb  a  Jus- 
tice's judgment  on  a  strict  rule  of  law,  where  the  substan- 
tial justice  of  the  case  is  in  favour  of  the  verdict.     Jordan 
V.  Coates,  2  All  107. 
11— Replevin. 

A  Justice  of  the  Peace  may  grant  replevin  for  cattle 
impounded,  for  breach  of  regulations  of  Justices  in 
Sessions  made  under  the  Act  13  Vic.  cap.  SO,  it  being  in 
the  nature  of  a  distress  damage  feasant.  See  Sterling  v. 
Jones,  2  AIL  522. 

£2 A  Justice  has  jurisdiction,  though  the  value  of 

the  cattle  impounded  exceeds  £5,  if  the  amount  required  ta 
obtain  their  release  does  not  exceed  that  sum.    Ibid. 

IS—Orantini:  neir  trial. 

A  Justice  of  the  Peace  has  no  power  to  grant  a  new  trial 
in  an  action  tried  before  him  under  the  Act  50  Geo.  Ill, 
cap.  17.     Rose  v.  Marsh,  Trin.  T.  1827. 

14— ProceedlniT  with  trial— DiHerent  Justice. 

Where  a  Justice  of  the  Peace  commences  the  trial  of  a 
civil  suit,  but  is  unable  to  proceed  because  he  is  required  aa 
a  witness,  and  another  Justice  is  called  upon  to  try  the 
cause  under  1  Rev.  Stat.  cap.  187,  sec.  28,  he  must  con* 
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tinue  the  proceedings  to  the  end  of  the  saiti  the  first  Jus- 
tice has  no  further  jurisdiction.  Sumner  v.  McMoiiagle^  6 
All.  203. 

I  <l~€oinniiiislon« 

A  new  Commission  of  the  Peace,  in  which  the  name  of 
one  of  the  former  Justice  is  omitted,  does  not  determine  his 
authority  until  he  has  express  or  implied  notice  of  the  new 
Commission.     Turner  v.  Doyle,  Trin,  T.  1838. 

16— IVearest  Justice— ]fl<^aning* 

An  Act  directed  that  the  damages  caused  by  an  altera- 
tion of  a  road,  should  be  assessed  by  five  freeholders,  to  be 
iippointed  by  ''the  nearest  Justice  of  the  Peace."  Held, 
That  this  necessarily  meant  the  nearest  disinterested  Jhs* 
tice.     Rex  v.  Heaviside  HiL  T.  1833. 

17--IVO  Jurisdiction— Iftsuluff  execution— Liiabilitjr. 

The  judgment  of  an  Inferior  Court,  involving  a  ques- 
tion of  jurisdiction,  is  not  conclusive ;  therefore,  a  Justice 
of  the  Peace  is  liable  in  an  action  of  trespass  for  issuing  an 
execution  on  a  judgment  recovered  before  him,  in  a  casein 
which  he  had  no  jurisdiction  becaupe  the  title  to  land  came 
in  question,  though  the  judgment  remains  unreversed. 
See   Pickett  v.  Perkins^  1  Han.  131. 

Issuinir  execution— Regular  if  In  Statutory  form. 

See  Execution  IV,  9. 

Proceediui^s    lor  breaklui:  into   Held  under   lawlul 
lence. 

See  Trespass  II.  2. 

l§*Parisli  Court— Jurisdiction  must  appear  on  face  ot 
proceedings— Residence  of  plalntiH  or  defen- 
dant—Place. 

In  an  action  in  a  parish  Civil  Court,  it  should  appear 
on  the  face  of  the  proceedings,  either  by  evidence  or  by  the 
admission  of  the  parties,  that  the  case  is  within  the  limits 
of  the  Commissioner's  jurisdiction.  And  in  an  application 
for  review  where  it  did  not  appear  from  the  proceedings 
that  the  plaintiff  or  defendant  resided  or  the  cause  of  action 
.arose  within  the  Parish  for  which  the  Commissioner  was 


806  JUSTICE   OF  THE  PEACE. 


appointed,  it  was  held  by  Allen,  C.  J.,  and  Weldon  and 
Duff,  J.  J.,  that  the  judgment  should  be  set  aside,  and 
also  that  the  facts  necessary  to  give  jurisdiction  could 
not  be  shewn  by  affidavit  :  Wetmore,  J.,  dissenting. 
Corhett  McCracken,  2  P.  dt  B.  157. 

19— Reviei^'  —  Poinl;  not  raised  at  trial-~Sub«tantlal 
Justice  done* 

Where  the  Court  can  see  that  substantial  Justice  has 
been  done  in  the  proceedings  before  the  Justice,  the  deci- 
sion will  not  be  reversed  on  a  ground  which  the  parties 
themselves  did  not  raise  at  the  trial.  Regina  v.  Archibald, 
2  P.  dt  B.  250. 

As  to  sufficlencjr  of  general  objection   taken   at  tlie 
trial. 

See  Kennedy  v.  TarnbuU,  2  Pug.  878. 

Judgment  bjr  default— Siffuiny  of— No  party  appearing 
lor  plaintiff; 

See  Judgment  I.  8,  Wright  v.  Parlee. 
IVo  proper  proof  of  account  nor  particulars  served. 

See  Judgment  V.  9. 
Cases  of  contract. 

See  Infra  Vll.     RideoiU  v.  Stevens. — Review. 

III. 
Duties — ^Liability — Protection. 

1— PayiuiT  over  money. 

A  Justice  of  the  Peace,  to  whom  money  is  paid  on  a 
judgment  recovered  before  him,  is  bound  to  pay  it  over  ta 
the  plaintiff  in  the  suit,  and  if  he  does  so,  and  the  judg- 
ment is  afterwards  reversed  on  appeal,  he  is  not  liable  to 
repay  the  defendant,  though  he  promised  to  retain  the 
money  till  the  appeal  was  decided.  Wilson  v.  Boyd,  2. 
All.  537. 

Qwerey  Whether  a  justice  is  entitled  to  a  notice  of  ac- 
tion for  money  had  and  received  in  such  a  case.    Bnd. 

9— Refnsini:  to  proceed  In  cause. 

Where  a  magistrate  commenced  the  examination  of  a 
party  on  a  criminal  charge,  and  after  hearing  a  portion 
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of  the  evidence  refused  to  proceed  with  it  further,  the 
Court  refused  to  grant  a  mandamus  at  the  instance  of  a 
private  prosecutor  to  compel  him  to  do  so.  The  Queen  v. 
Duvaney,  1  Han.  511. 

8— -Uabllity  ot— Trespass— Isnolnir  exe€5atioii« 

A  Justice  of  the  Peace  is  not  liable  to  an  action  of  tres- 
pass for  issuing  a  second  execution  for  a  balance  due  upon 
a  judgment  recovered  under  the  Act  4,  Wm.  lY.,  cap.  45^ 

before  the  first  execution  is  returned ^the  matter  being 

within  the  justice's  jurisdiction.  Stewart  v.  Hazen  2 
All.  254. 

Such  an  execution  may  be  irregular,  but  is  not  void. 
Ibid. 

4— Defective  coavlction— Prior  acts. 

Where  a  Justice  of  the  Peace  has  jurisdiction  to  trj^  a 
complaint,  and  there  has  been  a  regular  information,  but 
the  conviction  and  warrant  of  commitment  are  defective, 
he  is  not  liable  in  trespass  for  anything  done  prior  to  the 
conviction.     See  Sewel  v.  Olive,  4  AU.  394. 

«l— Receipt  of  money  by  Jufi^tlce— JLiability. 

Defendant,  a  Justice  of  the  Peace,  acting  without  juris- 
diction, issued  a  warrant  for  the  arrest  of  the  female  plain- 
tiff, but  when  the  parties  were  brought  before  the  justice,, 
he  recommended  them  to  settle  the  matter,  and  she  paid 
an  amount  to  the  constable  and  was  discharged.  Held, 
That  the  receipt  by  the  justice  of  the  part  of  the  amount 
as  his  fees,  was  not  such  a  recognition  of  the  settlement  as 
to  render  him  liable  for  the  sum  paid.  Gidncy  and  wife  v. 
Dehble,  5  Pug.  388. 

^ — When  a  justice,  on  receiving  notice  of  action, 

makes  a  tender  which  is  not  paid  into  court,  and  the  jury 
find  the  tender  sufficient,  the  plaintiff  is  not  entitled  to  have 
a  verdict  entered  for  the  amount  tendered.     Ibid. 

7— Protection  of  justices— Irregrniarity  in  proceedingfs* 

Plaintiff  J  having  been  convicted  before  defendants,  two 
Justices  of  the  Peace,  of  selling  spirituous  liquors  without 
license,  was  fined  a  certain  sum,  to  be  levied  by  distress,^ 
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ttnd  if  not  paid  within  a  limited  time,  plaintiff  to  be  im- 
prisoned. At  the  expiration  of  the  time  limited  for  pay- 
ment, defendants  issued  a  warrant  of  commitment,  with- 
out previous  issue  of  distress  warrant.  Held^  in  an  action 
for  false  imprisonment,  That  as  plaintiff  was  guilty  of  the 
•offence  of  which  she  was  convicted,  and  her  imprisonment 
did  not  exceed  that  assigned  by  law  to  the  offence,  defend- 
ants were  entitled  to  the  protection  of  section  11  of  the 
Bev.  Stat.  cap.  129,  and  to  have  the  verdict  reduced  to 
two  pence.  Smith  v.  Simmons,  2  Pug.  208.  See  also  Tres- 
pass V.  3.     Armstrong  v.  McCaffrey, 

'^— False  impiisonmeat— Committing  Clerk  of   Peace 
for  relnsing  to  produce  records. 

A  Clerk  of  the  Peace  is  not  bound  to  produce  the  records 
of  the  sessions  in  his  possession  as  such  clerk,  in  com- 
pliance with  a  subpoena  duces  tecum,  and  where  a  Clerk  of 
the  Peace  was  imprisoned  for  refusing  to  produce  such 
records  when  so  required,  it  was  Held,  That  the  justice  was 
liable  to  an  action  for  false  imprisonment. 

It  was  proper  for  the  plaintiff,  on  the  trial  of  the  action, 
to  shew  that  while  he  was  impriBoned,  he  had  been  re- 
quested to  perform  certain  judicial  duties  as  Judge  of  Pro- 
bates, and  had  been  prevented  from  complying  with  such 
request  by  reason  of  his  imprisonment.  Wetmore  v.  Hard- 
iuij,  2  P.  cC-  B.  338. 

9— Compelling:  performance  of  official  acts. 

In  case  a  Justice  ol  the  Peace  refuses  to  perform  an 
official  act,  the  Court,  or  a  Judge  thereof,  may  by  rule  or 
•order  compel  him  to  perform  it.  The  issuing  of  a  capias 
is  an  official  act,  within  the  meaning  of  chap.  90,  sec.  o, 
of  the  Consol.  Stat.     WaUrhury  v.  Nixon,  2  P,  d;  JB.  373. 

10— Compelling: .  Justice  of  Peace  to  perform  a  judic- 
ial act. 

The  power  given  to  the  Supreme  Court  by  the  Eev. 
Stat.  cap.  129,  sec.  6,  (Consol.  btat.  cap.  90,)  to  compel  a 
Justice  of  the  Peace  to  perform  an  official  act,  does  not 
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apply  to  the  proceedings  before  justices  in  civil  suits  under 
cap.  137  of  Rev.  Stat.,  (Consol.  Stat.  cap.  60.)  Bustin  v. 
EUis,  6  AU.  231. 

See  Trespass  V.  2,  10. 
Criminal  information  airainst^ 

See  Criminal  Information. 

IV. 

Summary  Convictions,  and  other  Proceedings. 
A.  Jurisdiction — Liability. 

-If,  in  a  prosecution  before  a  Justice  of  the  Peace, 


under  the  Highway  Act  5  Wm.IV.,  cap.  2,  the  title  to  land 
comes  in  question,  it  must  be  gone  into  by  the  Justice  if 
he  entertain  the  suit.     Regina  v.  Buchanan^  3  Kerr  674. 

It— Proceedings  talcen  in  Foreigrn  country. 

A  Magistrate  has  no  jurisdiction  to  administer  an  oath 
and  take  examination  within  the  limits  of  a  Foreign 
country,  and  a  commitment  founded  on  such  proceedings 
is  void,  and  affords  no  justification  in  an  action  of  trespass 
against  the  Magistrate.     Nary  v.  Owen,  Ber.  377. 

3^A4ionrnini:  proceedings— Power. 

One  Justice  of  the  Peace  has  power  at  the  return  day 
of  the  summons  to  adjourn  the  proceedings  till  a  future 
day,  under  the  Summary  Conviction  Act,  (1  Bev.  Stat. 
cap.  188,  sec.  21)  though  jurisdiction  to  hear  the  case  is 
^ven  to  two  Justices.    Ex  parte  Holder ,  6  AU.  388. 

4>-flfanie  Justices— Trial* 

QtuBre,  Whether  a  complaint,  under  the  Act  15  Vic. 
cap.  51,  should  be  tried  by  the  same  Justices  who  issued 
the  summons.  To  be  available,  this  objection  should  be 
taken  at  the  trial.    See  Ex  parte  Gole^  3  AU,  48. 

•5— One  Justice  issuing:  summons— Penalty  before  two. 

One  Justice  may  issue  the  summons  on  a  complaint 

under  the  Act  38  Vic.  cap.  28,  though  the  penalty  is  re- 

<H>verable  before  two  Justices.     Reg.  v.  Simmons  1   Pug. 

168. 
51 
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6— Interest— Disqualilicatloii. 

If  the  Justice  is  interested  in  the  prosecution,  as  where 
he  was  a  member  of  a  Division  of  the  Sons  of  Temperance, 
by  \yhich  a  prosecution  for  selling  liquor  was  carried  on^ 
he  is  incompetent  to  try  the  cause,  and  a  conviction  before 
him  is  bad.    Ibid. 

7— Two  parties*  actinic— 4iitlioiity  to  one. 

An  authority  given  to  one  Justice  to  recover  penalties 
may  be  exercised  by  two.     Ex  parte  Dnyilop,  8  All.  281. 

9— Snninions—Wai*rant— Authority. 

Complaint  under  oath  of  an  assault  was  made  before  a 
Justice,  on  which  he  issued  a  summons :  the  defendant  not 
appearing,  the  Justice,  on  proof  of  service  of  the  summons, 
'ssued  the  warrant  (B)  under  the  Summary  Convictions 
Act  of  Canada,  82  and  88  Yic,  cap.  81,  upon  which  the  de- 
fendant was  arrested,  brought  before  the  Justice  and  con- 
victed,— protesting  against  the  proceedings.  Held,  That 
as  there  was  a  complaint  under  oath,  the  Justice  had 
authority  to  issue  a  warrant  in  the  first  instance,  and  that 
having  used  the  form  (B)  instead  of  (C)  did  not  make  the 
arrest  illegal,  and  that  he  had  power  to  convict,  though  the 
summons  served  was  defective  in  not  stating  the  day  the 
defendant  was  to  appear.     Reg.  v.  Perkins,  Trin.  T.  1872. 

9— Omission  ot  Words. 

Where  the  law  directs  the  application  of  a  penalty,  it  is 
no  objection  to  a  conviction  for  such  penalty,  that  it  omits 
the  words,  "to  be  paid  and  applied  according  to  law,'* 
given  in  the  forms  of  conviction  under  the  Summary  Con- 
viction Act.    Ibid. 

lO— Place— JWo  objection  — Convi^^tion. 

Where  the  jm-isdiction  of  the  Justices  appeared  upon 
the  conviction,  which  was  in  form  prescribed  by  1  Eev. 
Stat.  cap.  138,  and  the  place  of  sale  spoken  of  at  the  trial 
appeared  to  be  known  by  all  parties,  and  no  objection  was 
then  made  that  it  was  not  within  the  jurisdiction  of  the 
Justices.  Held,  That  the  jurisdiction  sufficiently  appeared. 
Ex  parte  Diinlop,  3  All.  281. 
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11— Injurinir  fence. 

The  offence  of  wilfully  injaring  a  fence  under  cap.  158 
1  Rev.  Stat,  is  not  punishable  by  summary  conviction. 
Ex  parte  Mulheron,  4  AIL  259. 

19— Joint  actinic— Lnnatic  -Apprehension  of. 

Before  two  justices  can  issue  a  warrant  for  the  appre- 
hension of  a  person  charged  with  being  a  dangerous  lunatic 
under  the  1  Rev.  Stat.  cap.  89,  (Consol.  Stat.  cap.  22),  the 
evidence  required  by  the  statue  must  be  given  before  them,, 
both  acting  together,  and  it  is  not  sufficient  that  an  affi- 
davit be  made  before  one  and  shewn  to  the  other.  McGiierk 
V.  Richard,  2  Pug.  240. 

13-^Ti*e«pass— Want  of  Jurisdiction— Reasonable  and 
probable  cause— Costs  ay^ainsl;  Justices. 

The  defendant,  a  Justice  of  the  peace,  issued  a  warrant 
to  arrest  the  female  plaintiff  on  an  information  stating  that 
she  did  "  unlawfully  take  and  carry  away  from  his  (the  in- 
formant's) protection,  her  daughter  S.  W."  The  Justice  pre- 
ferred to  act  under  the  Dominion  Statutes  32  and  83  Vic* 
cap  20,  sec.  56.  Heldf  in  an  action  for  assault  and  false 
imprisonment,  that  the  defendant  had  no  jurisdiction  to 
issue  a  warrant  on  this  information,  and  was  liable  to  an 
action  of  trespass,  and  that  the  question  of  reasonable  and 
probable  cause  can  only  arise  where  the  Justice  has  jurisdic- 
tion over  the  matter.  Stiles  v.  Brewster.  (4  All.  414  dis- 
cussed.) 

QiKere,  Whether  the  Dgminion  Act  32  and  33  Vic.  cap. 
29.  sec.  134,  relating  to  costs  in  actions  against  Justices  is 
not  lUra  vires  the  Federal  Parliament.  Whittier  arid  wife 
v.  Dibble,  2  Pug.  243. 

14- Conimltment  to  other  place  than  common  y^aol— 
Verbal  order— Trespass. 

Plaintiff  was  convicted  before  two  of  the  defendants' 
Justices  of  the  peace  for  King's  County,  of  "  selling  liquor 
without  licence,''  and  ordered  to  pay  twenty  dollars  and 
costs,  otherwise  a  distress  warrant  to  issue,  and  in  default 
of  good,  to  be  imprisoned  in  the  common  gaol  at  Kingston, 
King's  County,  for  60  days,  unless  the  penalty  and  costs, 
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together  with  costs  of  distress  and  commitment  and  of  con- 
veying plaintiff  to  gaol,  should  be  sooner  paid.  At  this 
time  an  act  had  been  passed  to  provide  for  the  removal  of 
the  Shiretown  from  Kingston  to  Hampton,  and,  in  the 
meantime,  making  the  gaols  of  St.  John  and  Westmorland, 
the  common  gaol  of  King's,  the  officer  executing  any  pro- 
cess having  the  option  of  taking  the  prisoner  either  to  St. 
John  or  Westmorland.  The  constable  not  being  able  to  find 
any  goods  to  levy  on,  the  justices  issued  a  warrant  of  com- 
mitment, directing  the  plaintiff  to  be  taken  to  Kingston  and 
there  imprisoned  for  50  days,  unless  the  penalty  and  costs 
(including  costs  of  distress-warrant  and  of  conveying  plain- 
tiff to  gaol)  be  sooner  paid.  The  Justices  verbally  directed 
the  constable  to  take  plaintiff  to  St.  John,  and  the  fees 
were  made  up  for  taking  him  there.  Plaintiff  was  only 
confined  a  few  days,  when  he  was  discharged  by  Judge's 
order.  Held,  In  an  action  brought  against  the  Justices  and 
constable  for  false  imprisonment : 

1.  That  the  warrant  of  commitment  was  illegal,  both  as 
to  amount  and  place  of  imprisonment,  and  that  the 
Justices  had  no  authority,  verbally,  to  direct  the  constable 
io  take  the  plaintiff  to  St.  John. 

2.  That,  in  section  11  of  the  1  Bev.  Stat.  cap.  129,  the 
word  ''  or  "  should  be  read  ''  and,"  and  that  the  provisions 
of  the  section  did  not  apply  in  this  case  so  as  to  protect  the 
Justices. 

QwBre,  Whether  an  offence  is  sufficiently  stated  in  a 
conviction  for  selling  '^  liquor  "  without  license.  Campbell 
V.  FleweUing  et  al,,  2  Pug,  408. 

tA— Trespass  to  lands— Bona  llde  dispute. 

Where,  in  a  proceeding  before  two  Justices  under  1 
Bev.  Stat.  cap.  183,  for  willfully  cutting  and  carrying  away 
timber  off  complainant's  land,  there  is  shewn  to  be  a  bona 
fide  question  of  title  or  boundaries,  and  the  act  was  done 
under  a  bona  fide  claim  of  right,  the  wilfulness  of  the  act 
is  negatived,  and  defendant  should  be  discharged.  Ex 
parte  Donovan,  2  Pug.  889. 
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B,  Information — Conviction — Proof. 
16— Variance. 

A  variance  between  the  information  and  the  evidence 
in  summary  proceedings  before  Justices  of  the  Peace  is  not 
fatal,  since  the  Summary  Conviction  Act,  1  Bev.  Stat.  cap» 
138 ;  therefore,  on  an  information  for  selling  various  kinds 
of  spirituous  liquors,  a  conviction  for  selling  brandy  only  is 
sufficient.     Ex  parte  Parks,  3  All.  287. 

17 It  is  no  ground  for  quashing  a  conviction  for 

selling  spirituous  liquor  without  license  that  the  informa* 
tion  on  which  it  is  founded,  and  the  warrant  issued  there- 
on, state  the  offence  to  be,  selling  ^'  Uquor "  without 
license ;  or,  selling  contrary  to  the  Acts  of  Assembly,  when 
there  is  but  one  Act  to  regulate  the  sale ;  or,  selling  to 
divers  persons  unknown  to  the  informant — provided  the 
evidence  proves  a  sale  to  a  particular  individual,  and  no 
objection  was  taken  by  the  defendant  at  the  trial  to  the 
variance  between  the  information  and  proof,  and  it  does 
not  appear  that  he  was  in  any  way  misled  by  it.  Reg.  v. 
Harshmajt,  1  Pug.  317. 

18 On  an  information  for  selling  spirituous  liquors 

without  license  contrary  to  the  by-laws  of  the  Town  of  Monc- 
ton,  the  illegal  sale  was  proved,  but  there  was  no  evidence 
of  the  by-laws,  and  the  Justices  convicted  the  defendant 
of  selling  contrary  to  the  Statute  to  regulate  the  sale  of 
spirituous  liquors  (17  Vic.  cap.  15).  Held,  That  as  it  did 
not  appear  that  the  defendant  was  misled,  or  had  any  de- 
fence on  the  merits,  the  variance  between  the  information 
and  the  conviction  was  not  fatal  since  the  Rev.  Stat.  cap. 
138,  sec.  1.     Ex  parte,  Dunlop  3  AIL  281. 

19 A  warrant  to  search  for  liquors  in  a  dwelling 

house  in  which  a  family  resides,  and  no  part  of  which  is 
used  as  a  shop  or  place  for  the  sale  of  liquors  cannot  issue 
under  the  Act  18  Vict,  cap,  36,  without  th  e  oath  of  three 
persons  stating  their  reasons  for  believing  that  liquors  have 
been  sold,  or  are  kept  in  such  dwelling  house  for  illegal 
sale.     Pieg.  v.  Salter,  3  All.  321. 
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Proof  that  the  house  in  which  the  liquor  was  seized  was 
kept  as  an  hotel,  will  not  justify  a  search-warrant  on  the 
informationof  one  person  as  it  cannot  be  judicially  noticed 
that  an  hotel  is  a  place  for  sale  of  liquor.     Ibid 

Where  liquor  legally  imported  is  condemned  under  sec- 
tion 15,  as  being  kept  for  illegal  sale,  the  Justice  has  no 
power  to  order  the  casks  containing  the  liquor  to  be  de- 
stroyed.   IhicL 

The  onus  of  proving  that  the  liquor  was  not  intended 
^or  sale  in  order  to  save  it  from  forfeiture  under  section  15, 
is  thrown  on  the  owner  ;  but  to  subject  him  to  the  penalty 
under  section  16,  it  must  be  proved  that  he  intended  the 
liquor  for  illegal  sale.    Ibid. 

An  information  under  the  Act  need  not  state  that  the 
informer  is  a  reputable  person.    Ibid, 

itO— Rigphi  of  party  to  knou'  informer* 

In  a  proceeding  under  Act  18  Vic.  cap.  36,  sec.  15,  the 
person  summoned  to  shew  why  the  liquors  seized  should 
not  be  forfeited  has  alight  before  going  into  his  proof  to 
be  informed  who  the  complainant  is,  and  what  he  has 
sworn  to  in  the  information.     Ex  parte  StevemoUf  3  AIL  391. 

liOa— IVo  eomplaint  on  oath— Party  appearing:. 

Where  power  is  given  by  an  Act  to  a  Justice  of  the 
Peace  to  issue  a  summons  upon  complaint  made  on  oath, 
and  the  party  to  be  summoned  up  appears  and  defends  the 
suit  without  any  summons  being  issued,  he  cannot  after- 
wards object  that  there  was  no  complaint  on  oath — this 
being  only  a  preliminary  step  to  authorize  the  summons  to 
issue.     Exjytn-te  Wood,  1  ^ZZ.  422. 

lil— Information— Uauor  Act— Searcii  l¥arrant 

A  warrant  cannot  issue  under  the  Act  18,  Vie.  36,  to 
search  liquors  in  a  dwelling-house,  in  which  a  family  re- 
sides, without  the  information  of  three  persons,  though 
there  may  be  a  shop  or  place  in  the  house  for  the  sale  of 
liquors.  An  information  stating  that  intoxicating  liquors 
are  kept  for  illegal  sale  by  A.  ^'  in  his  house  or  shop  or  on  the 
premises  where  he  now  dwells,  in  the  County  of  G.,''  is  not 
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sufficiently  certain  to  autborize  the  search  of  a  dwelling- 
hoase  under  the  said  Act.  Such  an  information  will  not 
justify  a  search  warrant,  stating  that  there  was  a  place  in 
the  dwelling-house  for  the  sale  of  liquors-  Ex  parte  Cald- 
well, 3  All,  893, 

ttti— Intormatlon  not  under  oatli— Cnring  defect. 

In  a  case  for  selling  liquors  without  license  the  infor- 
mation was  not  under  oath.  The  defendant's  counsel  ap- 
peared however  on  the  day  of  trial,  and  though  be  raised 
this  objection  he  did  not  ask  a  delay  or  adjournment,  and 
cross  examined  the  witnesses.  The  defendant  was  convict- 
ed on  clear  proof  of  the  offence,  and  it  did  not  appear  that 
she  had  been  in  any  way  misled  or  prejudiced  by  the  alleged 
defect  in  the  information.  Held,  Under  these  circum- 
stances that  the  1  Bev.  Stat.  C.  188.  (Con.  Stat.  Cap.  c.  62). 
cured  the  defect.     liegina  v.  McMillan,  2  Pug.  110. 

98— Adminlstcrinii^  oath. 

In  an  action  for  slander  for  stating  that  the  plaintiff  had 
sworn  falsely,  it  appeared  that  the  proceedings  in  which  the 
alleged  false  swearing  was  done,  were  before  two  justices, 
on  an  information  for  imlawfuUy  killing  cattle.  HM,  That 
this  being  a  mere  trespass,  the  parties  had  no  jurisdiction 
to  administer  an  oath,  and  that  the  plaintiff  should  be  non- 
suited. Ganong  v.  Fawcett,  2  Png.  129. 

94— Sellini^  liquor  withont  iicence— ^Statement  ot  time 
—Second  ollenee— Evidence. 

A  conviction  for  selling  liquor  without  licence  '*  on  a 
aertain  day  between  the  81st  July  and  1st  September  in 
same  year,  to  wit  on  the  Ist  day  of  August''  is  sufficient, 
and  it  is  not  necessary  to  have  fixed  the  exact  day  of  sale. 
Where  a  party  is  sought  to  be  convicted  under  the  Act  36 
Vie.  cap.  10,  .sec.  11,  (Consol  Statcap.  105)  of  selling  liquor 
without  license,  as  for  a  second  offence,  he  must  be  charged 
in  the  information  with  the  commission  of  a  second  offence, 
and  it  must  also  be  proved  that  at  the  time  of  the  informa- 
tion he  had  been  previously  convicted.  {Regiiia  v.  French, 
distinguished).     Kegina  v.  Justices  of  Queen's,  2  Pug.  485. 
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9*1— Selliutf  lianor  contrary  to  rei^latlons — ConvictiOB 
before  one  Jnstl«*e— Evidence. 

A  regulation  of  the  General  Sessions  of  the  City  and 
County  of  St.  John,  made  in  September,  1866,  required 
every  tavern-keeper  to  put  up,  &c.,  over  his  door,  a  sign- 
board with  his  name  at  full  length,  and  the  words  "  Li- 
censed Tavern''  legibly  painted  thereon,  under  a  penalty 
of  forty  shillings.  This  regulation  was  made  under  the 
authority  of  the  Act  17  Vic.  cap.  16,  sec  7,  which  directed 
that  the  penalties  should  be  recovered  before  two  Justices 
of  the  Peace.  McG.  was  tried  before  one  justice,  and  con- 
victed under  this  regulation  'Mbr  selUng  liquor  without  a 
sign-board.''  The  conviction  did  not  shew  that  McG.  was 
a  licensed  tavern-keeper.  //eW,  That  the  conviction  was 
bad  for  two  reasons.  (1.)  Because  one  justice  had  no 
jurisdiction  to  try  the  offence  ;  and  (2.)  because  the  convic- 
tion did  not  state  that  McG.  was  a  licensed  tavern-keeper, 
to  whom  only  the  regulations  applied.  McGilvery  v.  Gavlty 
1  P.  c£-  B.  641. 

36 — Summary  Conviction  for  assault— Praylnif  to  pro- 
ceed summarily— Service  ot  copy  of  minute  of 
conviction— Justilication  to  constable  arresting:— 
Distinction  betii'een  order  and  conviction. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  try  an 
assault  summarily,  unless  it  is  given  him  by  Statute,  and 
he  must  strictly  pursue  the  authority  given,  and  in  order 
to  give  him  jurisdiction  under  the  Statute  of  Canada,  32 
and  38  Vic.  cap.  20,  sec.  43,  it  is  necessary  that  the  com- 
plainant should  request  him  to  proceed  summarily,  and 
this  request  should  be  made  at  the  time  of  the  complaint. 
Where  the  proceedings  did  not  shew  whether  such  request 
was  made  or  not,  but  it  was  proved  that  the  complainant 
was  present  at  the  return  of  the  summons,  and  gave  evi- 
dence against  the  defendant,  if  any  intendment  could  be 
made,  it  might  be  presumed  complainant  had  made  such 
request.  If  a  warrant  of  commitment  issued  by  a  Justice 
of  the  Peace  is  good  on  its  face,  and  the  magistrate  had 
jurisdiction  in  the  case,  it  is  a  justification  to  a  constable 
to  whom  it  is  given  to  be  executed,  and  a  person  resisting 
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him,  is  guilty  of  an  assault ;  and  where  the  warrant  waa 
based  on  a  conviction  for  an  unlawful  assault,  it  is  not 
necessary,  in  order  to  make  the  warrant  legal  and  a  justi- 
fication to  the  constable,  that  it  should  be  stated  in  the 
conviction  and  warrant  that  the  complainant  had  requested 
the  magistrate  to  proceed  summarily.  Qiuere,  Whether  it 
is  necessary  to  state  in  the  warrant  and  conviction  that 
the  complainant  had  requested  the  magistrate  to  proceed 
summarily.  Where  the  form  given  by  the  schedule  of  the 
Act  has  been  pursued,  and  the  offence  is  one  over  which  the 
magistrate  had  jurisdiction,  if  requested  to  proceed,  and  he 
has  proceeded  and  convicted  on  the  evidence,  and  in  the 
presence  of  the  prosecutor,  the  Court  was  inclined  to  sus- 
tain the  conviction  and  warrant.  The  warrant  reciting  the 
conviction,  and  being  good  on  its  face,  under  such  circum- 
stances, w^as  a  sufficient  justification  to  the  constable.  A 
conviction  for  an  unlawful  assault  may  adjudge  defendant 
to  be  imprisoned  in  the  first  instance,  under  sec.  43  of  the 
32  and  33  Vic.  cap.  20.  It  is  not  necessary,  before  a  de- 
fendant, convicted  of  an  assault,  is  imprisoned,  that  he 
should  be  served  with  a  copy  of  the  minute  of  conviction. 
The  52nd  section  of  the  Act  32  and  33  Vic.  cap.  31,  which 
might  require  this  to  be  done  before  a  warrant  of  commit- 
ment could  issue,  applies  to  orders  made  by  justices,  and 
not  to  convictions,  A  party  duly  convicted  of  an  offence, 
is  bound  to  take  notice  of  the  terms  of  the  conviction  at  his 
peril.     Recfina  v.  O'Lecn-yy  3  Piu/,  264. 

C  Proceedings  for  Penalties. 
97— Sumnioiifi— Service— Selling:  liquor. 

A  proceeding  for  a  penalty  under  the  Act  16  Vic.  cap.  51 
for  selling  intoxicating  liquors  is  not  a  civil  suit  within  the 
Justice's  Act  4  Wm.  IV.,  requiring  six  days  service  of  sum- 
mons. Seville,  Such  an  objection  to  the  summons  would 
be  cured  by  the  appearance  of  the  defendant.  Ex  parte 
Coll,  3  AIL  48. 

S*  Action  ol'  debt— Cumulative  remedy* 

Tiie  action  of  debt  given  by  Act  15  Vic.  cap.  51,  is  a  cumu- 
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lative  remedy,  and  does  not  take  away  the  mode  of  proceed- 
ing prescribed  by  the  Summary  Convictions  Act  12  Vic. 
cap.  81.     Ex  parte  Hartt,  3  AU.  122. 

tiO— Recovery  before  IVIayor. 

The  penalties  imposed  by  the  Act  3  Vic.  cap.  47,  for  sell- 
ing liquor  without  license,  are  recoverable  before  the  Mayor 
of  Fredericton,  under  the  Act  of  Incorporation  14  Vic. 
cap.  15,  sec.  67.     Rru  v.  Allen  ^  2  AIL  485. 

The  Mayor  being  ex  officio  a  Justice  of  the  Peace,  may 
in  that  character  proceed  for  penalties  which  by  the  city 
charter  are  made  recoverable  before  the  Mayor.     Ibid. 

30 Under  the  charter  of  the  City  of  St.  John,  the 

fine  imposed  upon  persons  carrying  on  trade  within  the 
city,  without  having  been  admitted  as  freemen,  is  properly 
recoverable  before  the  Mayor,  although  the  warrant  must 
be  under  the  seal  of  the  city.     Reg.  v.  Small,  2  Kerr  48. 

31— Scllinir  liquor  without  license— Town   of  Wood- 
fi^tock— Recovery  under  Act— Prosecutor* 

A  penalty  for  selling  liquor  without  license  in  the  town 
of  Woodstock,  is  recoverable  under  the  Act  17  Vic.  cap.  15, 
which  regulates  the  sale  of  spirituous  liquors,  and  not  by 
the  provisions  of  the  Act  incorporating  the  town  of  Wood- 
stock. 

Where  no  other  mode  is  provided  a  prosecution  to  re- 
cover a  penalty  may  be  in  the  name  of  the  Queen. 

The  common  law  mode  of  proceeding  for  penalties  is 
not  taken  away  by  1  Rev.  Stat.  cap.  161,  sec.  82.  Regina  v. 
Armstrong,  6  All.  81. 

89— Solemnising:  ntarriaffe. 

The  fine  imposed  by  Rev.  Stat.  cap.  146,  sec.  3  for  know- 
ingly solemnising  a  marriage  where  either  party  is  under 
twenty-one  years  of  age  without  consent  of  father,  may  be 
recovered  before  two  Justices  of  the  Peace  under  Rev.  Stat, 
cap.  161,  sec.  32. 

The  proceedings  need  not  be  in  the  name  of  the  Queen. 
Regina  v.  Gallant,  5  AIL  115. 
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V. 

Convictions. 
f — Selllnsp  liquor— No  day  i^pcrlfled. 

A  conviction  for  selling  spirituous  liquor  without  license 
is  bad,  if  it  does  not  specify  the  day  on  which  the  offence 
was  committed.  (But  nee  2»S  Vic.  cap.  33.)  The  Queen  v. 
French,  2  Kerr  121. 

"9— Except  ionf»« 

In  a  conviction  under  the  Act  15  Vic.  cap.  51,  which 
prohibits  the  sale  of  intoxicating  liquors,  except  beer,  ale, 
porter  and  cider,  it  is  insufficient  to  allege  that  the  sale  was 
**  contrary  to  the  Act  of  Assembly.**  The  conviction 
should  negative  the  exceptions  in  the  Act.  Ex  parte 
Clifford,  3  All.  16. 

8~Per»on9  scllinK— lilccnse— Onus  probandh 

In  a  prosecution  for  a  penalty  for  selling  liquor  without 
license,  proof  that  the  sale  was  made  by  a  person  in  the 
defendant's  shop  in  his  absence,  and  without  shewing  any 
general  or  special  employment  of  such  person  by  the 
defendant  in  the  sale  of  liquors,  is  sufficient  prima  facie 
evidence  against  him.     Ex  parte  Parks,  3  AIL  237. 

The  prosecutor  need  not  prove  that  the  defendant  had 
no  license.     Ibid, 

The  penalty  is  incurred  by  the  sale  of  any  of  the  kinds 
of  liquor  mentioned  in  the  Act  17  Vic.  cap.  15.     Ibid. 

4— Form* 

A  conviction  under  the  Prohibitory  Liquor  Act  18 
Vic.  cap.  36,  must  follow  the  form  prescribed  in  the 
schedule  of  the  Act,  and  not  the  form  in  the  Summary 
Conviction  Act.     Ex  parte  Breeze,  3  AIL  395. 

The  form  of  conviction  given,  stated  that  in  default  of 
payment  of  th&  fine  and  costs  of  prosecution,  the  defendant 
■should  be  imprisoned  for  three  months  "  unless  the  said 
several  sums  le  sooner  paid.'*  Held,  That  a  conviction 
under  the  Act,  which  in  addition  to  those  sums,  required 
the  costs  of  distress  and  commitment  to  be  paid,  was 
•bad.     Ibid. 
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5— Admission   of  sale  —  DiflTereut    Justice  —  Pleadiaff 
recovery. 

A  prosecution  for  selling  liquor  without  license  was 
instituted  before  A.,  a  Justice  of  the  Peace  who,  on  the 
return  of  the  summons,  adjourned  the  trial.  The  defend- 
ant then  went  before  another  Justice,  and  admitted  the 
sale,  whereupon  such  Justice  imposed  a  fine  upon  him» 
At  the  adjourned  hearing  before  A.,  the  defendant  pleaded 
this  conviction  in  bar,  but  A.,  notwithstanding,  proceeded 
with  the  case,  and  convicted  the  defendant.  Held,  Thai 
his  conviction  was  good.    Reg.  v.  Roberts,  5  AU.  281. 

6— Higrii^'ays. 

A  conviction  for  obstructing  a  highway  is  bad,  unless 
it  appear  on  the  face  of  it  that  the  place  was  a  public 
highway.    Reg,  v.  Brittain,  2  Ken-  614. 

T ^Dedication  of  a  road  to  the  public  may  be  pre- 
sumed from  long  user  and  the  expenditure  of  statute 
labour  on  the  road,  and  a  party  may  be  convicted  under 
the  Stat.  5  Wm.  IV-,  cap.  2,  sec.  16,  for  encroaching 
upon  such  a  road,  as  well  as  upon  highways  duly  laid  out 
and  recorded.     Reg.  v.  Buchannaii,  8  Kerr  67-4. 

S— O^iior  ot  land  not  punlMliable  for  not  removing 
f<>nce— Dnty  ot  Commlsfiioner  to  do  so. 

Srr  Highway  15. 
9— Grealor  penalty  tlian  prescribed  by  Act. 

AVben  an  Act  of  Legislature  prescribes  a  definite 
penalty  for  an  offence,  the  imposition  of  a  penalty  other 
than  the  one  prescribed  is  irregular,  and  the  conviction 
will  be  set  aside.     Ex  parte  Wilson,  1  P.  d  B.  274. 

lO  — Justice    adliudKlnif    commitment  —  Penalty    and 
Costs-Frosts  ol  commitment. 

A  conviction  under  the  Act  83  Vic.  cap.  28,  for  selling 
liquor  without  license  is  bad,  if  in  addition  to  costs  of 
prosecution  allowed  by  the  Act,  the  parties  adjudge  the 
defendant  in  default  of  payment,  to  be  committed  to  goal 
for  a  certain  time,  unless  the  penalty  and  costs,  together 
tvith  the  costif  of  commitment  and  conveying  him  to  goal,  b& 
sooner  paid.     Regina  v.  Harshman,  1  Pug.  817. 
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11— ConFlction  under  Statute  89  aud  88  Vic.  cap.  tlO, 
sec.  48— Dominion  Statute  Assault. 

Where  the  conviction  awards  the  costs  of  conveying  the 
party  to  goal  not  authorised  by  the  Statute,  the  Judge  on 
hearing  of  appeal  has  power  to  amend  the  conviction,  and 
to  rectify  the  mistake  of  the  Justice  convicting,  and  to 
strike  out  that  part  which  relates  to  the  cost  of  conveying 
the  party  to  gaol.  The  Amended  Section  66,  shall  be 
read  in  connection  with  Section  68,  and  the  conviction  as 
amended  to  be  enforced.  Opinions  of  Judges  on  case  sub- 
mitted October  1878. 

Sellinir  meat  without  licence— Convletlon   under  By^ 
Law,  St.  John. 

See  By-Law  7.     Ex  parte  Minnehan, 

By-Law  St.   John— Punishment  by  Imprisonment  lor 
breach  of. 

See  By-Law  8.     Ex  parte  Trask. 

VL 

Generally. 
1— Told  for  Uncertainty. 

Where  the  information  in  a  conviction  charged  the  de- 
fendant with  measuring  or  surveying  lumber  intended  for 
exportation  in  violation  of  the  Act  of  Assembly  8  Vie.  cap. 
61,  and  the  evidence  referred  to  three  distinct  Acts,  but  it 
did  not  appear  for  which  of  them  the  defendant  had  been 
convicted.  Heldy  That  the  conviction  was  bad  for  uncer- 
tainty. Held  also,  That  the  Court  had  no  power  to  allow 
costs  on  the  quashing  of  a  conviction.  Regina  t.  Stevens, 
8  Kerr  856. 

<l ^  conviction  adjudging  the  defendant  to  be  im- 
prisoned for  twenty  days  or  pay  £5  and  costs,  is  bad.  Reg. 
V.  Wortman,  4  All.  78. 

a ^  conviction  under  {the  1  Rev.  Stat.  cap.  188, 

sec.  8,  for  fraudulently  taking  away  lumber,  describing  it  as 
^'  the  property  of  another,'*  is  defective ;  it  should  state  the 
name  of  the  owner.     Ex  parte  Holder,  6  All  888. 
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4— AmeiidiBif—linproperly  Inclndinff  costs. 

Where  costs  had  been  inproperly  included  in  a  convic- 
tion for  breach  of  by-law  of  City  of  Fredericton,  the 
amount  was  deducted,  and  the  conviction  sustained  for  the 
penalty.      Ex  parte  Mowrtj,  3  AU.  276. 

5 A  conviction  for  a  penalty,  whereby  defendant 

was  ordered  to  pay  the  fine  "  forthwith  within  thirty  days,**^ 
is  sufficient  under  Rev.  Stat.  cap.  138,  Form  L.  Reg.  v. 
MvGonan,  6  All.  M. 

6    AdJiidginK    eoinmltinent— Appllcalion    oi    forms — 
Certainly. 

A  conviction  under  the  Act  33  Vic.  cap.  33,  for  selling 
liquor  without  license,  is  bad,  if  in  addition  to  the  costs  of 
prosecution  allowed  by  the  Act,  the  Justices  adjudge  the 
defendant  in  default  of  payment  to  be  committed  to  gaol 
for  a  certain  time  unless  the  penalty  and  costs,  together 
with  the  costs  of  commitment  ami  conveying  him  to  gaol,  be 
sooner  paid.     Reg,  v.  Harshman,  East  T,  1873. 

The  form  of  conviction  (L.)  in  1  Rev.  Stat.  cap.  138  specify- 
ing the  costs  of  commitment  and  conveying  the  defendant 
to  gaol  is  not  applicable  to  all  cases,  but  only  where  the 
Act  under  which  the  penalty  is  imposed,  authorizes  the 
Justices  to  award  such  costs.     Ibid. 

A  conviction  for  selling  liquor  without  license,  stated 
the  sale  to  have  been  contrary  to  the  Acts  of  Assembly 
(stating  the  titles  of  the  Acts).  Heldy  That  it  was  suffi- 
ciently certain,  and  that  the  conviction  was  substantially 
good  under  both  Acts,  the  first,  (17  Vic.  cap.  15,)  making  the 
sale  of  liquor  without  license  illegal,  and  the  second,  (88 
Vic.  cap.  32,)  imposing  the  penalty  for  such  sale.     Ibid. 

7— Exceeding:  pouter— Oaol— Imprisonment. 

The  Act  34  Vic.  cap.  12,  enacted,  That  during  the  erection 
of  a  new  gaol  for  King's  County,  the  Sheriff  of  the  County 
was  authorised  to  imprison  any  person  arrested  by  him,  in 
either  of  the  gaols  of  the  counties  of  St.  John  or  Westmore- 
land, as  such  Sheriff  should  think  fit.  Held,  That  a  con^ 
viction  which  adjudged  a  person  to  be  imprisoned  in  the 
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common  gaol  of  King's  County,  at  Kingston,  was  bad — ^the 
option  of  the  place  of  imprisonment  being  in  the  Sheriff  by 
the  Act.     Reg,  v.  PerHns,  Trin.  T.  1872. 

S—EnlarginiT  Rule  for  quashlnn^  conviction— Applica- 
tion— Excuse  tor  non-service. 

A  rule  nisi  for  quashing  a  conviction  was  granted  in 
Easter  Term,  returnable  at  the  next  term.  The  rule  was 
not  served  upon  the  prosecutor  or  justice,  until  the  day 
preceding  Trinity  Term.  The  Court  refused  to  enlarge  the 
rule, — no  satisfactory  reason  being  stated  for  the  delay.. 

Reg,  V.  Harshman,  Trin.  T,  1868. 

Alien— Uability' for  tax. 

See  Alien. 
Indented  Apprentice— Intaut— Conviction. 

See  Apprentice. 
Removal  ot  proceeding's. 

See  Certiorari. 

Order  of  Justices  to  condemn  liquor  with  packages,  etc., 
is  indivisible  and  if  bad  in  part  is  bad  in  toto.  ^ee  Ex 
parte  Breeze,^  AIL  390. 

VII. 

Costs. 

1 Costs  cannot  be  given   on   a  conviction   for  a 

penalty  for  breach  of  a  by-law  of  the  City  of  Fredericton. 
The  word  "  costs"  in  the  81st  section  means  the  costs  of 
distress  and  sale  Ex  parte  Mowryy  8  All.  276. 

» Costs  not  allowed  on  quashing  conviction.     See 

Reg.  V.  Stevens,  8  Kerr  356. 

^ Justices'  Summary  Conviction  Act  12  Vic.  cap. 

31,  gives  no  general  powers  to  award  costs  on  convictions. 
E,v  parte  CUffmxl  8  All.  16. 

4 Where  Justices  have  power  to  award  costs  on  a 

summary  conviction,  they  must  specify  the  amount.  Ex 
parte  Hartt,  8  All.  122. 

«  — If  the  prosecutor  appears  at  the  trial  of  a  com- 
plaint, and  the  Justice,  after  hearing,  dismisses  it,  he  has  no 
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power  to  award  costs  against  the  prosecutor  under  the 
Summary  Conviction  Act,  1  Rev.  Stat.  cap.  138,  sec.  11. 
(But  see  Form  P.)     Ex  parte  Beattie,  6  AU.  877. 

€— Costs— Pow^er  to  amrard— Intonnation  tfismisse^l. 

-  A  justice  of  the  peace  has  power  to  grant  costs  on  dis- 
missing an  information  heard  before  him  under  the  Sum- 
mary Conviction  Act,  (Consol  Stat.  cap.  62,  sec.  16).  {Ex 
parte  Beattie  Mich.  T.  1868,  overruled).  Ex  parte  Ross, 
2  P.  d'  B.  837. 

YIII. 
Notice  of  Action. 
See  Action  at  Law  (Notice  of  Action). 

Qtuere,  As  to  notice  of  action  where  money  not  paid 
over.     See  Supra  Wilson  v.  Boyd,  III.  1. 

jrs  TEBTll. 

See  Carrier  3— Trover  20. 

JFSTIFICATIOIV. 
Proof  of —On  cross-examination  of  plaintill^s  witness* 

See  Evidence  VIII.  6. 

Priviieire  of  Honile  of  Assembly. 

See  Arrest. 

Defamation— Oeneral  Issue. 

See  Defamation. 

IVEatter  not  allow^ed  under  general  issue. 

See  Evidence  XIII. 
JTustlfying  under  third  party. 

See  Trespass  II.  6,  6,  11. 

Under  process. 

See  Execution  IV.  4 — ^Justice  of  Peace  IV.  26-^Evi. 
deuce  III.  25. 

Acts  which  would  have  been  waste,  if  done  by  the 
tenant,  cannot  be  justified  by  any  person  acting  under  his 
authority.     See  Landlord  and  tenant  VII.  3. 

Admissibility  of  evidence   under  ir«neral   Issue— Oil- 
Jection  not  made  in  time. 

See  Evidence  XI.  23. 
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Breaking  and  ratfrinir  close— Deft^tMlant  aetiay  a» 
servant  ol  constable— Oeacral  Issae  answerfnn^ 
n'hole  declaration. 

See  Pleading  II.  40. 
Fences— Defect  of— Trespass. 

In  trespftSB  by  cattle,  if  the  defendant  justKy  the  entry 
of  the  cattle  through  defect  of  fences,  it  must  be  specially 
pK-aded.     (hmvold  v.  Hallet,  Mich.  T.  1884. 


LACHES. 

1%'eirlect  lo  present  draft. 

See  Evidence  XII.     Dunn  v.  Frederkton  Boom  Co. 

LAKE. 

See  Crown  Grant  I.  19. 

LAIVD  DAlflAOES. 

See  Assessment — Damages — Mandamus. 

LANDLORD  AIVD  TEiVAIVT. 

See  Distress. 

I.  Leases — Agkeements — Construction — Operation. 
II.  Tenancy — Notick  to  Quit. 

III,  Rent. 

IV.  Bights  of  Landlord. 
V.  Defence  by  Tenant. 

VI.  Leases. 
VIL  Miscellaneous. 
VIII.  Summary  Eject3ient. 

I. 
Leases — ^Agreement — Construction  and  Operation. 
1— Orant  ot  reversion— Tenancy  determined. 

M.  being  in  possession  of  premises  as  tenant  from  year 
to  year  to  W.,  a  lease  of  the  same  under  seal  was  made  by 
W.  to  J.  for  ninety-nine  years  from  the  date.  Heldf  That 
such  lease  took  effect  as  a  grant  of  the  reversion  for  that 
term,  and  entitled  J.  to  put  an  end  to  M.*8  tenancy  by  a 
proper  notice  to  quit.  Doe  dem.  Jarvis  v.  McCarthy,  S 
Kerr  68. 
52 
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9— Belasal  to  take  possession— Liability  for  rent. 

The  plaintiff  agreed  to  let  a  shop  to  the  defendant  in 
the  same  state  that  the  tenant  then  in  possession  had  it ; 
the  tenant  on  quitting  removed  some  gas  fittings  which 
formed  part  of  the  shop,  in  consequence  of  which  the  de- 
fendant refused  to  take  possession.  Held,  That  he  was 
not  liable  for  the  ront.    Dimn  v.  Howard^  1  AIL  615. 

S— Agreement  for  new  lease — Conditional 

The  lessee  of  a  building  lease  containing  a  covenant  by 
the  landlord  to  pay  for  improvements,  being  indebted  to 
the  landlord  at  the  end  of  the  term,  surrendered  all  his  in- 
terest in  the  lease,  in  order  to  secure  the  debt,  and  the 
landlord  released  the  arrears  of  rent  and  agreed  to  renew 
the  lease  on  payment  of  the  debt  within  a  year.  Held,  on 
a  bill  filed  for  specific  performance  of  this  agreement  after 
the  expiration  of  the  year,  That  it  was  a  conditional  agree- 
ment for  a  new  lease,  and  not  a  mortgage.  Puriis  v.  Hume, 
8  AU.  299. 

3  a— Afpreement  to  lease— Condition  tor  purchase* 

Defendant  agreed  to  lease  ungrauted  land  from  the 
plaintiffs,  the  rent  to  be  paid  on  the  Ist  October,  and  if 
before  that  day  she  should  agree  to  purchase  the  plaintiffs' 
interest  in  the  land,  the  rent  to  form  part  of  the  purchase 
money;  but  if  she  should  determine  not  to  purchase,  and 
notify  the  plaintiffs  thereof,  the  payment  of  rent  was  to  be 
postponed  till  the  1st  April,  when  the  lease  was  to  ter- 
minate. The  defendant  gave  no  notice  of  intention  not  to 
purchase,  but  continued  to  pay  rent  for  two  years  after  the 
1st  April.  Held,  That  the  agreement  was  not  absolute,  and 
that  the  defendant  was  not  liable  in  an  action  for  refusing 
to  purchase,  nor  for  land  bargained  and  sold.  McCaihnont 
V.  MuViaU,  4  AU.  200. 

After  the  termination  of  the  plaintiffs'  lease,  the  defend- 
ant leased  the  land  from  the  Grown  with  the  plaintiffs' 
•  consent.    Held,  That  the  relation  of  landlord  and  tenant 
having  ceased,  the  defendant  was  liable  to  the  plaintiffs 
for  use  and  occupation.    Ibid. 
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4— Ferry— Season— Terminatioii. 

The  owner  of  a  ferry  leased  it  to  the  defendant  in  May 
**  for  the  season  of  1856/'  Held,  That  this  was  not  a  lease 
for  a  year,  but  that  it  terminated  either  at  the  closing  of 
the  river  by  ice,  or  on  the  81st  December,  1855.  Eraser  v, 
Dn/nan,  4  AU.  74. 

5— Agreement—  Easement. 

An  agreement  for  the  use  of  driving  power  of  an  engine 
is  only  an  easement  which  cannot  be  created  by  parol,  and 
a  parol  agreement  would  be  determined  by  a  conveyance 
to  a  tliird  person  from  the  party  agreeing  to  give  the 
powers.     Brewing  v.  Berymatiy  2  Pag>  115. 

6— Parol  lease  for  three  years  from  future  date— JTIort- 
ga^or  In  possession— Payment  of  rent  to— Tenant 
at  will  to  mortgai:ee« 

A  verbal  agreement  to  lease  premises  for  three  years 
from  a  future  date  is  void  under  the  Statute  of  Frauds, 
and  although  by  entry  and  payment  of  rent  to  the  mortga- 
gor in  possession,  the  party  would  become  a  tenant  from 
year  to  year  as  to  him,  he  would  be  nothing  more  than  a 
tenant  at  will  to  the  mortgagee  or  a  person  claiming 
through  him.     Ibid. 

9— Holding  over  by  tenant. 

A  contract  for  a  new  tenancy  for  a  year  cannot  be  im- 
pUed  from  the  mere  fact  of  the  tenant  holding  over,  no  act 
being  done  from  which  an  agreement  for  a  new  tenancy  can 
be  inferred.     Leighton  v.  Vanwcu%  1  P.  <(;  J8.  489. 

Plalntlfl  manag^lng  farm-  -Tenancy. 

See  No.  8. 
Surrender  of  lease    liVhat  amounts  to. 

See  Covenant  9. 

II. 

Tenancy — Notice  to  Quit. 

S Where  A.  went  into  possession  of  premises  as 

tenant  to  B.,  and  had  occupied  for  several  years,  without 
any  terms  of  holding  being  agreed  upon,  and  never  paid 
any  rent,  but  built  a  bam  and  made  other  improvements 
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on  the  premises,  and  on  being  applied  to  for  payment  of 
rent  after  B.'s  death,  stated  that  his  improvements  were 
worth  more  than  the  rent.  Heldy  That  it  ennred  as  a 
tenancy  from  year  to  year,  and  that  the  tenant  could  not 
be  ejected  without  a  notice  to  quit.  Doe  dem,  Mucqueen  y» 
Hunter^  1  Kerr  618. 

•^Agreement  to  hold  on  neir  tenn»— Bvidence* 

Plaintiff,  in  the  occupation  of  property  as  tenant  from 
year  to  year  of  the  defendant  and  two  others,  who  owned 
the  property  in  equal  shares  as  tenants  in  common,  on 
being  applied  to  by  the  defendant  shortly  before  the  expira- 
tion of  his  year,  stated  that  he  wished  to  continue  in 
possession  another  year ;  defendant  then  gave  him  notice 
that  he  should  expect  £100  per  annum,  for  his  share  of  the 
property,  to  which  the  plaintiff  made  no  objection,  but 
continued  in  possession.  Defendant  afterwards  distrained 
for  a  quarterns  rent.  Held^  That  there  was  suf&cient  evi- 
dence for  a  jury  to  infer  that  the  plaintiff  had  agreed  to 
hold  as  tenant  to  the  defendant  upon  the  new  terms. 
Sturdee  v.  Merritt^  8  Kerr  G41. 

lO— Salllcieiicy  ot  Tenancy— fVortcinir  Farm. 

A  person  working  a  farm  on  the  shares  and  occupying 
part  of  the  house  jointly  with  the  owner  of  the  farm,  has 
not  such  a  tenancy  as  to  prevent  the  owner  from  maintain- 
ing trespass  to  the  land.     West  v.  Stherton,  2  All.  653. 

ll—Worklnii^  Farm— Fossesnion— Tenancy. 

In  trespass  for  taking  hay  and  grain,  it  was  proved  that 
the  land  on  which  they  grew  belonged  to  the  plaintifTs 
father,  who  four  years  before  the  trial,  gave  it  up  to  the 
plaintiff  on  condition  that  he  should  support  his  father  and 
family ;  that  the  father  continued  to  live  on  the  land,  but 
that  the  plaintiff  took  the  management  of  the  farm  and 
sowed  the  grain  and  cut  the  grass.  Held,  That  the  jury 
were  properly  directed  that  this  constituted  a  tenancy  and 
gave  the  plaintiff  the  possession  of  the  crops,  tergnson  v. 
Sav<yyy  4  AU.  268. 
19— Tenancy  yearly— Admission— Letter* 

The  plaintiff  leased  land  to  A.  for  two  years,  from  the 
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Ist  May,  1848,  with  an  agreement  to  renew  the  lease  or  pay 
for  the  improvements.  A.  assigned  to  B.,  who  remained  in 
possession  till  August  1861,  and  then  assigned  to  the  de- 
fendant, subject  to  the  payment  of  the  rent  due.  Before 
taking  the  assignment,  the  defendant  wrote  to  the  plain- 
tiff, enquiring  about  his  title  to  the  land,  and  whether 
he  (defendant)  would  be  safe  in  paying  the  rent  to  B.  The 
plaintiff  answered,  that  he  thought  he  had  a  right  to  look 
io  the  defendant  for  the  rent ;  to  which  the  defendant  re- 
plied, admitting  his  liability  for  the  rent,  and  that  the 
plaintiff  was  the  owner  of  the  land.  Heldy  That  the  letter 
admitted  a  tenancy  from  year  to  year,  at  the  rent  reserved 
in  the  lea^e  to  A.,  and  that  it  was  properly  left  to  the  jury 
to  find  whether  such  a  tenaney  existed.  Doe  v.  Pelletier, 
4  AU.  38. 

18— AiP'^on^nt— Letting  into  possession  under. 

An  agreement  was  made  between  A.  and  B.  in  1824,  by 
which  A.  agreed  to  convey  land  to  B.  on  payment  of  a  cer- 
tain sum  of  money  on  or  before  the  1st  May  1829,  together 
with  the  interest  on  the  purchase  money  for  the  first  three 
jears,  and  eight  per  cent,  for  the  last  two  years,  as  a  con- 
sideration for  the  use  of  the  land.  B.  was  let  into  the 
possession  under  the  agreement.  Held,  That  this  agree- 
ment created  a  tenancy  for  years,  expiring  on  the  Ist  May 
1829,  and  not  a  mere  tenancy  at  will.  Doe  dem.  Cliff  v. 
Connaway,  Ber.  382. 

14— Agreement  to  pnretaase  not  tnilllied— Tenancy. 

A.  became  tenant  from  year  to  year  to  B.,  at  a  certain 
rent  in  1868.  In  1860,  A.  agreed  to  purchase  the  land, 
and  gave  his  note  for  the  price,  taking  a  bond  for  a  deed 
from  B.  on  payment  of  the  note.  The  agreement  to  pur- 
chase was  never  carried  out,  no  payment  having  been  made 
by  A.,  and  by  consent  of  the  parties  the  agreement  was 
destroyed,  and  A.  remained  in  possession  without  any  new 
agreement.  Held,  That  the  tenancy  was  not  determined 
by  the  agreement  to  purchase,  and  that  B.  could  distrain 
for  the  subsequent  rent*  Also,  that  whether  the  tenancy 
-continued  or  not  was  a  question  of  law.  Croskill  v.  IVort- 
man,  6  AU.  648. 
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Iff— Holdinir  over— JtfoUce  to  quit— lUectment. 

Where  a  tenant,  under  a  parol  lease  for  seven  years, 
holds  over  after  the  expiration  of  the  term,  no  notice  to 
qnit  is  necessary,  before  bringing  an  action  of  ejectment 
against  him.     Doe  dent.  Parkinson  y.  HaubttnaHf  Ber»  434» 

III. 

Bent. 

16-  -Payment— Mode— Custom. 

In  replevin,  the  defendant  proved  an  occapation  by  the 
plaintiff  at  annual  rent  from  1st  May,  and  also  by  several 
witnesses,  that  rent  was  generally  paid  quarterly,  and  that 
on  a  general  letting  they  thought  the  custom  was  to  pay 
quarterly.  Held  (Ghipman,  G.  J.,  duibitante).  That  the 
Judge  was  right  in  directing  the  jury  to  find  for  the  plain- 
tiff, because  there  was  not  sufficient  evidence  of  aa 
agreement  to  pay  the  rent  quarterly.  Smith  v.  Miliken,  1 
All  210. 

Qtiosre,  If  the  evidence  of  custom  was  admissible.  Ibid, 

1Y*-Acceptaiice  of  rent— Reeoynltion  of  person. 

Qucere,  Whether  the  acceptance  of  ground  rent  by  the 
lessor  from  a  person  in  possession,  is  a  sufficient  recogni- 
tion of  such  person  as  assignee  of  a  term.  Ansley  v.  PeterSy 
1  AU.  339. 

18— Claim  by  landlord— Sheriff— Exec ntlon. 

Where  a  landlord  makes  a  claim  for  rent  to  be  deducted 
out  of  the  proceeds  of  an  execution,  under  the  Act  12  Vic^ 
cap.  39,  the  Sheriff  is  entitled  to  a  reasonable  time  to  en- 
quire into  the  demand ;  and  where  the  tenant  had  denied 
that  any  rent  was  due,  and  the  landlord  refused  to  allow 
the  Sheriff  time  to  make  the  inquiry,  the  Court  refused 
the  cost  of  an  application  to  compel  the  Sheriff  to  pay 
the  rent.    Nowlin  v.  A)ider807i,  1  AU.  497. 

19— Conveyance  to   third   party— Rent   payable   to  — 
Prima  facie  case. 

The  defendant  went  into  possession  of  property  under 
an  agreement  with  A.  for  three  years  ;  before  the  expira- 
tion of  the  term,  A.  conveyed  the  property  in  fee  to  the 
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plaintiff,  and  told  the  defendant  that  the  last  qaarter's  rent 
must  be  paid  to  the  plaintiff  :  the  defendant  paid  the  rent 
accordingly,  and  remained  in  possession  after  the  expira- 
tion of  the  term,  bat  refused  to  recognize  the  plaintiff  as 
landlord.  Held,  in  an  action  for  use  and  occupfktion,  Thai 
the  plaintiff  had  made  out  a  prima  fane  case,  and  was  im- 
properly non-suited,  though  the  defendant  had  no  notice  of 
the  conveyance,  and  though  A.  admitted  he  had  no  title  to 
the  land,  and  went  there  by  permission  of  P.,  who  was  the 
owner.     Connell  v.  Hammond  2  All,  120. 

Held  also,  That  such  evidence  of  title  in  P.  should  not 
have  been  received.     Ibid. 

20— Agreement  with  wife— Agency. 

De  endant  held  land  as  tenant  from  year  to  year  under 
an  agreement  with  the  plaintiffs  wife  and  with  his  consent, 
by  which  agreement  the  rent  was  to  be  paid  to  the  wife. 
Held,  That  the  wife,  in  making  the  lease,  must  be  pre- 
sumed to  have  been  acting  as  her  husband's  agent,  and 
that  the  payment  of  rent  to  her  would  be  sufficient  unless 
her  husband  notified  the  tenant  not  to  do  so.  D'>5  Denu 
Andres  v.  Taylor,  5  AlL'li4k, 

31— Disclaimer— IVIiat  does  not  amount  to. 

A  refusal  to  pay  rent  to  the  plaintiff,  and  a  denial  of  his 
right  to  the  property,  but  at  the  same  time  claiming  to 
hold  it  under  the  lease  from  the  wife  does  not  amount  to  a 
disclaimer.     Ibid. 

351— Rent  not  due— Jndge^s  order  to  pay  rent. 

Before  an  order  can  be  made  on  a  Sheriff  to  pay  rent 
out  of  the  proceeds  of  goods  sold  by  him  under  execution, 
and  taken  from  leased  premises,  it  must  be  shewn  that  the 
rent  is  actually  due.     Regina  v.  WiUiston.  2  P.  B.  149. 

Qu<ere  Whether  a  Judge  has  any  authority  to  make 
such  order  under  the  attachment  Act  in  cases  of  seizure 
and  removal.    Ibid 

Distress  tor  rent— Assignment  by  tenant  under  In* 
solvent  Act— Preferential  lien. 

See  Insolvent  Act  87.     McLeod  v.  McOuirk. 
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KeDt  chargeable  on  Ainds  beqaeathed. 

See  Executors,  &c.,  14,  Wetmore  v.  Ketchum. 

IV. 
Bights  of  Landlord. 

^3— Goods  seized  by  Staerifl— Rent  not  dne. 

When  the  goods  of  a  tenant  have  been  seized  by  the 
sheriff  under  a.^.  /a.,  and  taken  away  from  the  demised  pre- 
mises before  any  rent  became  due,  the  landlord  is  not  en- 
titled to  receive  any  part  of  the  proceeds  of  sach  goods  from 
the  sheriff,  under  the  Act  7  Wm.  IV,  cap.  14,  sec.  11. 
Street  Y.  Glass,  1  Kerr  166. 

94— Doable  Rent— Insnilieient  answer* 

It  is  no  answer  to  an  action  for  the  recovery  of  double 
the  yearly  value  of  premises  held  over  after  notice  to  quit, 
that  subsequent  to  the  notice  and  while  the  tenant  remain- 
ed in  possession,  an  agreement  was  made  between  him  and 
the  landlord  to  refer  to  arbitration  a  claim  made  by  the 
tenant  for  improvements  on  the  premises  during  the  ten- 
ancy.    Hatlusway  v.  McMahon,  2  Kerr  209. 

!i*S — Re-entry  lor  non-payment    ol    rent— Landlord's 
right. 

In  an  action  of  ejectment  upon  a  right  of  re-entry  in  a 
lease,  for  non-payment  of  rent,  brought  under,  1  Rev.  Stat. 
cap.  126,  sec.  24,  the  affidavits  shewed  that  the  annual  rent 
of  the  demised  premises  was  4*9  10s,  payable  half-yearly  ; 
that  $181,42  were  due  at  the  time  of  service  of  the  declara- 
tion ;  to  countervail  which  the  whole  amount  of  property 
on  the  premises  available  for  distress  was  $68.  On  motion 
for  a  rule  for  judgment  against  the  casual  ejector.  Held, 
per  Weldon,  Fisher  and  Duff,  J.  J.,  That  the  landlord  s 
right  to  judgment  was  not  limited  to  cases  where  there  was 
not  enough  distress  to  satisfy  a  half-year's  rent ;  that, 
therefore  the  affidavits  were  sufficient,  and  plaintiff  should 
have  rule  for  judgment ;  but  per  Wetmore,  J.,  That  under 
the  peculiar  wording  of  Section  24  of  the  llevised  Statutes, 
the  landlord's  right  to  proceed  under  that  section  was  con- 
lined  to  cases  where  there  was  not  enough  distress  to 
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satisfy  a  half  year's  rent,  and  that  as  in  tbis  case  there 
^as  more  than  sufficient  for  that  purpose,  the  rule  should 
oe  refused.     Doedeni.  Chipnuni  v.  Roe,  8  Ptuf, 470, 

116  •  Service  of  declaration  on  Tenant— IVoUce  to  Land* 
lord— Whether  necessary. 

Where  ejectment  is  brought  for  recovery  of  premises 
^bich  are  under  a  demise  at  the  time  of  the  commence- 
ment of  the  action,  if  the  landlord  has  notice  of  the  service 
•of  the  declaration  on  the  tenant,  and  of  tlie  nature  and 
effect  of  it,  lie  is  bouml  by  the  judgment  recovered;  but 
unless  the  landlord  has  such  notice  and  understood  the 
nature  of  the  proceeding  and  the  effect  of  it,  he  will  not  be 
bound  by  the  judgment;  and  wbether  he  did  so  understand 
it  is  a  question  for  the  jury — per  Allen,  C.  J.,  and  Weldon 
And  Duff.  J.  J. ;  but.  Held,  per  Wetmore,  J,,  that  notice  of 
tbe  proceedini;  in  ejectment  to  the  landlord  is  not  neces- 
sary, the  service  of  the  declaration  on  the  tenant  being 
sufficient  to  conclude  the  landlord  by  the  judgment,  so  as 
to  prevent  him  questioning  its  obligation  otherwise  than 
by  action  of  ejectment.     Upwood  v.  Morrissey,  8  Pwj.  519. 

liY— Rlf^ht  to  one  yearns  rent— Rent  not  dne. 

Where  the  rent  is  not  due  the  landlord  is  not  eutitled 
by  virtue  of  1  Rev.  Stat.  cap.  12(),  sec.  8  (Consol.  Stat. 
•cap.  88,  sec.  8),  to  be  paidrent  from  proceeds  of  the  sale 
under  an  execution. 

Semhle,  It  is  doubtful  if  this  section  applies  to  cases  of 
goods  taken  under  a  writ  of  attachment.  Ex  parte  Fish^  1 
P.  iO  B.  273. 

V. 

Defence  by  Tenant. 
118— Third  person  disputing  the  right  ot  PlaintilT. 

Where  the  defendant  entered  into  possession  as  tenant 
to  F.,  under  a  yearly  rent,  she  cannot  set  up  by  way  of 
defence  to  an  action  brought  by  the  legal  assignee  of  F.  for 
the  rent  accrued  subsequent  to  the  assignment,  that  a  third 
person  disputes  the  right  of  the  plaintiff,  claiming  also  as 
•asBignee  of  F.     Ansley  v.  Longmire,  2  Kerr  821. 
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A  tenant  cannot  during  his  continuance  of  the  posses- 
sion dispute  the  title  of  the  landlord  under  which  he  came 
into  possession.    Ibid. 

j|;9— mortgage  by  Landlord* 

A  tenant  cannot  set  up  as  a  bar  to  the  demand  of  his  land- 
lord for  rent,  hat  the  landlord,  or  one  under  whom  the  land- 
lord claimed,  had  previous  to  the  demise  mortgaged  the 
premises  in  fee  to  a  third  person,  unless  the  tenant  has 
been  evicted  by  the  mortgagee,  or  paid  the  rent  to  the 
mortgagee  under  notice,  and  to  avoid  eviction.  Joplin  v. 
Johnson,  2  Kerr  541. 

so-Disputing  title. 

The  plaintiff  being  in  possession  of  land,  a  grant  of  ii 
was  made  by  the  Grown  to  the  rector,  church  wardens,  and 
vestry  of  W.,  of  which  the  rector  informed  the  plaintiff,, 
who  agreed  to  hold  the  land  from  the  rector  at  an  annual 
rent,  and  paid  the  rent  two  or  three  years.  Held,  That 
the  plaintiff  could  not  dispute  the  rector's  title  by  shewing 
a  previous  grant  of  the  same  land  to  B.,  through  whom  he 
did  not  profess  to  claim.     Hughes  v.  Holmes,  1  All.  12. 

{See  Estoppel  L  3,  20,  21.) 

refence  nnder  JVIoi*tgagee^s  title. 

See  Ejectment  IL  6. 
SI— U»e  and  occnpation—Tenancjr—Evidence. 

In  an  action  for  use  and  occupation,  where  it  appeared 
that  the  defendant  had  given  the  plaintiff  notice  he  would 
quit  the  plaintiff*s  premises  at  the  end  of  the  term ;  and 
after  the  expiration  thereof  the  plaintiff's  agent  demanded 
the  premises,  which  the  defendant  refused  to  give  up ;  and 
at  a  subsequent  period,  before  the  end  of  the  first  quarter^ 
the  defendant  tendered  the  keys  to  the  plaintiff's  agent,, 
which  he  refused  to  receive,  stating  he  considered  the  de* 
fendant  tenant  for  another  year,  and  liable  to  pay  double 
rent;  the  defendant  paid  the  first  quarter's  rent,  after 
which  it  not  appear  that  he  was  in  possession.  Held,  That 
the  circumstances  were  not  sufficient  to  create  or  continue 
a  tenancy  after  the  first  quarter,  and  the  verdict  for  the 
plaintiff  was  set  aside.     Bowman  v.  Avery,  8  Kerr  206. 
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89 A  tenant  having  given  notice  of  his  intention 

to  qait  at  the  end  of  his  term,  afterwards  refused  to  give  up 
possession,  but  before  the  expiration  of  the  first  quarter 
offered  the  keys  to  the  landlord's  agent,  which  he  refused 
to  receive,  stating  that  he  should  hold  the  tenant  liable  for 
double  rent ;  the  tenant  then  ceased  to  occupy  the  premises^ 
and  afterwards  paid  the  first  quarter's  rent,  and  pending 
an  action  for  the  next  half  year's  rent,  paid  the  last 
quarter's  rent,  after  judgment  by  default.  Held,  These 
circumstances  were  not  sufficient  to  constitute  a  tenancy, 
and  that  the  landlord  could  not  recover  for  the  interme- 
diate quarters  in  an  action  for  use  and  occupation.  Bow^ 
man  v.  Avei-y,  8  Keir  687. 

83— Former   recovery— Erection— Claim   of  reduction* 
of  rent* 

Sec  Action  at  Law  (Former  Recovery)  Rourke  v.  Mc- 
CuUough. 

34— Entirety     of    rent— Conveyance     of     re%'er*ion— 
Covenant. 

Tbt?  plaintiffs  leased  land  to  the  defendant  for  a  term 
of  years  at  the  rent  of  £30,  and  afterwards  during  the 
term,  conveyed  away  the  reversion  in  part  of  the  land» 
Hcldy  That  the  rent  being  entire,  the  plaintiff  could  not 
apportion  it,  and  maintain  covenant  against  the  lessee  for 
non-payment.     Rector  dec,  of  Sackville  v.  BacoUy  6  AIL  184.. 

3A— Sherifl. 

Reasonable  time  allowed  for  sheriff  to  enquire  into  claim 
of  rent.    See  No.  15. 

36— Tenant  of  IVIortiraff^e— Setting  up  title   of   jflort- 
iragree. 

A  tenant  of  a  mortgagee  has  a  right  to  set  up  the  title 
of  the  latter  as  a  defence  to  an  action  of  ejectment  brought 
by  the  person  holding  the  equity  of  redemption.  Doe  dotu 
Smith  V.  Sjiarr,  1  P.  d  B.  56. 

VI. 

Leases. 
t— Execution  of— Possession— Avoidance— Fran d. 

To  bring  a  lease  within  the  exception  of  the  Act  26  Geo. 
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Ill,  cap.  8,  sec.  18,  it  is  not  necessary  that  the  execution  of 
the  lease  and  the  possession  of  the  land  should  be  exactly 
•concurrent  acts.  A  lease  from  A.  to  C.  for  two  years, 
made  at  a  place  80  miles  distant,  on  the  14th  July,  and 
possession  taken  under  it  on  the  18th  or  19th  July,  and 
•continued  thereafter,  will  not  be  avoided  by  a  deed  of  bar- 
gain and  sale  to  B.,  duly  acknowledged  and  registered  on 
the  8rd  August ;  such  lease  to  C,  though  made  in  contra- 
vention of  an  agreement  for  sale  to  B.,  will  not  be  void  on 
ihe  ground  of  fraud,  unless  C.  were  cognizant  of  the  agree- 
ment ;  and  fraud  will  not  be  inferred.  Sutherland  v.  IVal- 
ier,  1  KeiT  141. 

H— Assifrnce  of  term— Protert—Rccoiniitioii —Interest 
recoverable. 

A  party  suing  as  assignee  of  a  term,  on  a  covenant  con- 
tained in  the  lease,  and  alleging  and  making  profert  of  an 
assignment  by  deed  is  bound  to  prove  it ;  and  if  several 
assignments  are  alleged,  a  traverse  that  the  plaintiff  became 
•entitled  Diodo  et  fornia,  puts  the  whole  of  them  in  issue. 
Ansley  v.  Peters,  1  All.  339. 

Qurere,  Whether,  if  an  assignment  by  deed  had  not  been 
alleged,  the  acceptance  of  ground  rent  by  the  lessor  from  a 
person  in  possession,  was  a  sufficient  recognition  of  such 
person  as  assignee.     Iln4. 

In  an  action  by  the  assignee  of  a  lease  against  the 
lessor,  on  a  covenant  to  pay  for  improvements  according  to 
valuation,  the  plaintiff  is  entitled  to  interest  on  the  amount 
appraised,  from  the  time  it  becomes  payable.  If  the  lessor 
refuse  to  appoint  an  appraiser,  the  jury  may  allow  interest 
on  the  value  of  the  improvements  as  part  of  the  damages. 
Ansky  v.  Pefers,  1  All.  389. 

3— L€^aH<*— Exclusive  privilege  to  »earcli,  etc.  tor  Coal— 
Period  -  Contingency* 

By  an  instrument  under  seal,  A.  agreed  to  lease  to  B. 
the  exclusive  right  to  search  for,  dig,  and  cany  away  coal 
found  in  and  under  property  thereinafter  described ;  that 
such  exclusive  privilege  of  the  right  to  search  should  extend 
over  a  period  of  four  years  from  the  date,  in  order  that  B. 
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Bhould  have  ample  time  to  complete  snoh  search.  It  then 
described  the  land  over  which  the  right  of  search  extended  ^ 
and  reserved  to  the  lessor  one  shilling  and  three  pence  per 
chaldron,  in  the  event  of  coal  being  discovered,  sufficient  to- 
warrant  working,  and  £5  per  annum  for  the  right  of 
searching ;  and  it  was  further  agreed  that  A.  did  thereby 
lease  to  B.,  his  heirs  and  assigns,  for  ninety-nine  years,  sucb 
an<l  80  many  acres,  not  to  exceed  four,  which  might  be  re- 
quired iu  connection  with  the  working  of  the  said  mines, 
and  that  such  privilege  should  extend  to  and  be  made- 
available  in  entering  on  the  said  lands  for  the  purpose  of 
mining,  etc.,  in  connection  with  such  mining  operations. 
Held,  That  the  lease  for  ninety-nine  years  was  contingent, 
upon  the  discovery  of  mines ;  and  if  none  were  discovered 
within  the  term  of  four  years,  the  lease  for  ninety-uine 
years  did  not  come  into  existence.  Caledonia  Minimj- 
Company  v.  Blight,  6  All.  96. 

4— Apportionment  of  pei*fton«4  as  Valuators. 

A  building  lease  contained  the  following  covenant: — 
'*  The  lessor,  for  himself  his  heirs,  and  assigns,  doth  cove- 
nant and  agree  to  and  with  the  said  lessee  his  heirs  and 
assigns,  that  at  the  expiration  of  this  lease  the  buildings  on 
the  demised  premises  shall  be  valued  by  disinterested  per- 
sons, and  he  will  then  either  pay  for  them  at  such  valua- 
tion or  continue  the  lease  to  a  further  term  at  the  same- 
annual  rent  at  the  option  of  the  said  lessor.  Held, 
that  as  the  valuation  provided  for  was  not  an  arbitratioa 
but  a  mere  appraisement — the  lessor  could  himself  appoint 
the  valuators,  as  long  as  they  were  disinterested.  Oilberi 
V.  Smith,  2  P.  cO  B.  211. 

Attsigrnee  ot  tje%%ee  against  Lessor— Covenants. 

See  Assignment  3. 

Power  or  Attorney— Authority  to  execute  leases  with 
covenants* 

See  Power  of  Attorney. 

Covenants— Assignee     of    lessee     airainst     Lessor — 
PleadiniT* 

See  Pleading  IL  25 
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Lessor's  title— Actual  Entry. 

See  Ejectment  I.  2. 

Covenants  tor  new  lease — Payment  of  Appraisement— 
Conditions. 

See  Covenant  8. 
Authority  to  lease— Jflode. 

See  Fredericton  (City  of). 

lUeetment   by   Lessee   airainst  Lessor— Surrender  by 
Lessee  relied  on— <lustlon  tor  |nry« 

See  Surrender. 

VII. 

Miscellaneous. 

f— Landlord  and  Tenant  Act— Review  of  pro«*eedin^ 
Determination  ot  tenancy. 

An  application  to  review  proceedings  under  the  Land- 
lord and  Tenant  Act  13  Vic.  cap.  58,  should  be  made  at 
the  first  term  after  the  trial,  unless  some  reason  is  shewn 
for  the  delay,     li^x  parte  Cole^  2  AIL  539. 

A  tenant  under  a  written  lease  for  a  year,  agreed  ver- 
i)ally  to  give  up  possession  on  a  week*s  notice  if  the  land- 
lord could  sell  the  property:  he  remained  in  posbession 
after  the  termination  of  the  lease,  and  the  landlord  gave 
him  notice  to  quit  at  the  termination  of  the  third  quarter 
in  the  second  year.  Semhle^  That  the  verbal  agreement 
formed  part  of  the  terms  under  which  he  remained  in 
possession,  and  that  the  tenancy  was  properly  determined 
by  the  notice.     Ihid. 

<^ Scinble,  That  the  Act  13  Vic.  cap.  53,  sec.  29, 

does  not  apply  to  a  tenancy  at  will.     Sec  Ex  parte  Irvin,  2 
All.  519. 

3- Tenant  cuttini:  frees— Ciearingr  wilderness  land— 
Biirht  of  properly  in  —  Justillcation  by  third 
party* 

If  a  tenant  cuts  down  trees  for  the  purpose  of  clearing 
wilderness  land,  they  belong  to  him,  and  the  cutting  is  not 
waste ;  but  the  onm  lies  on  him  to  shew  that  they  were  cut 
for  that  purpose  :  and  per  Chipman,  G.  J.,  Garter,  J.  and 
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Parker,  J.,  they  should  be  cut  with  a  present  intention  of 
clearing  the  land.  Bat,  per  Street,  J.,  if  the  tenant  in- 
tended to  clear  the  land  at  any  time  during  the  term,  it 
was  not  wastte.     Rector  <lcc.  of  Hampton  v.  Titus ^  1  aU.  278. 

Acts  which  would  liave  been  waste  if  done  by  the  ten- 
ant, cannot  be  justified  by  any  person  acting  under  his  au- 
thority.    IbiiL 

* Rule  ni8i  or  summons  should  issue  to  allow  party 

to  defend  as  landlord  in  action  of  ejectment,  when  relation 
of  landlord  and  tenant  does  not  clearly  exist.  See  Den  v. 
Faals,  1  All.  585,  633. 

5— £.andlord   and    tenant— Writ  ol    restitutlon-^TItle 
--Defence— Damag^es. 

The  defendant,  claiming  to  be  the  owner  of  a  house  of 
which  the  plaintiff  was  in  possession,  induced  him  to  at- 
torn, and  agree  to  give  up  possession  on  a  certain  day. 
The  plaintiff,  having  afterwards  discovered  that  the  defen- 
dant had  no  title  to  the  property,  refused  to  give  it  up, 
whereupon  the  defendant  took  proceedings  against  him  un- 
der 1  Rev.  Stat.  cap.  126,  sec.  27,  and  obtained  judgment, 
under  which  he  was  put  in  possession  of  the  house.  This 
judgment  was  reversed  on  appeal,  and  a  writ  of  restitution 
awarded  to  the  plaintiff ;  but  before  the  writ  could  be  exe- 
cuted by  the  Sheriff,  the  defendant  pulled  down  the  house, 
and  thereby  prevented  the  plaintiff  from  getting  the  benefit 
of  his  writ.  The  plaintiff  had  recovered  a  judgment  under 
the  30th  section  of  Act,  for  damages  and  costs,  on  account 
of  the  proceedings  against  him.  Held,  In  an  action  on  the 
case  for  preventing  the  Sheriff  from  executing  the  writ  of 
restitution — 1st.  That  though  the  defendant  might  be  the 
owner  of  the  property,  having  got  into  possesion  by  process 
of  law,  which  was  afterwards  set  aside,  he  could  not  avail 
himself  of  his  title,  as  an  answer  to  the  writ  of  restitution, 
and  that  the  plaintiff  had  a  right  to  be  put  in  the  same 
position  as  he  was  before  the  proceedings  taken  by  the  de- 
fendant to  disposses  him  ;  2nd.  That  the  judgment  ob- 
tained under  the  30th  section  of  the  Statute  was  no  bar  to 
the  present  action ;  that  plaintiff  was,  at  all  events,  entitled 
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to  uoiiiQal  damages,  and  Semble,  That  the  amount  of 
daniflges  \ra8  dependent  upon  the  plaintifTs  interest  in  the 
property,  and  whether  the  defendant,  as  owner  of  the  pro- 
perty, could  have  immediately  ejected  him,  after  possession 
had  been  given  under  the  writ  of  restitution.  Allenach  v. 
DesKtisay,  East  T.  1865,  Trin.  T.  1866. 

6— Writ  of  Restitution—  inffing  and  Issue. 

A  wrist  of  restitution  awarded  under  1  Rev.  Stat.  cap. 
126,  sec.  30,  should  be  signed  and  issued  by  the  clerk,  un- 
der the  Seal  of  the  Court,  and  not  by  the  Judge  who 
awards  it.     Ibid. 

7  ~-  Replevin  —  Plea  non  tennit  —  Evidence  of  fWiud 
under. 

It  is  competent  fov  an  assignee  of  aa  Insolvent  in  an 
action  brought  to  replevy  goods  distrained  for  rent  to  shew 
under  the  plea  of  nou-temut  that  the  premises  occupied  by 
the  Insolvent  and  for  which  the  defendant  claims  rent,  were 
conveyed  by  the  Insolvent  to  defendant  to  defraud  his 
creditors,  and  such  fraud  being  shewn,  the  relation  of 
Landlord  and  Tenant  would  not  exist  between  them  so  as 
to  give  effect  to  his  conveyance  as  against  creditors. 
McLeod  Assignee  dc,  v.  McOtnrk,  2  Pay,  288. 

Leanehoid  propertyr— Whetlier  it  passes  to  Assignee 
under  assignment  in  insolvency— Rent— Uabilitjr 
of  Assiirnee  tor. 

See  Insolvent  Act  28.     Robertson  v.  McLeod. 
Disclaimer— Evidence  oU 

Sec  Disclaimer. 
Fire— 4lleged  negligence  oi  tenant. 

See  Action  on  the  Case  I.  2. 

Fixtures— Agreement  as  to. 

See  Fixtures. 

Covenant  for  improvements    IVevr  lease. 

See  Covenant  8,  9. 
Absconding  debtor— Property  s^zed  tor  rent. 

See  Absconding  Debtor  6. 
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Ballill— £.iability  ot  landlord  tor  Act  of. 

See  Distress  8. 

Tenants  ipoods  left  on  tlimi— Betlisal  to  deli ver  by  suc- 
ceeding tenant— Conversion* 

See  Trover  17. 
Acceptance  of  lease— Estoppel* 

See  Estoppel  I.  3. 
Frandnlent  removal  of  goods— Piirsnit* 

See  Distress  6,  6. 

VIII. 

SUIVIJVIARY  EJECTIVEEIirT  B¥  I.ANDI.OBD* 
Onus  proband!* 

In  a  proceeding  for  summary  ejectment  under  the  Act 
30  Vic,  cap.  10,  sec.  25,  it  was  held  by  AUen^  G.  J.,  and 
Duff,  J.,  that  the  sendee  of  the  summons  required  by  the 
Act  issued  on  the  necessary  affidavit  of  the  landlord,  threw 
on  the  tenant  the  omis  probandi,  and  required  him  to  dis- 
prove the  priina  fa<:ie  case  made  out  by  the  affidavit,  that 
the  tenant  had  held  over  after  the  expiration  of  his  lease, 
and  had  refused  to  deliver  up  poseession ;  that  the  sum- 
mons was,  hi  fact,  an  order  nisi,  which  on  proof  of  service 
on  the  tenant  become  absolute,  unless  he  shewed  cause  why 
he  should  not  deliver  up  possession.  If,  however,  the  land- 
lord goes  further  and  attempts  to  prove  a  prima  facie  case, 
he  must  do  so  by  legal  viva  voce^  or  documentary  evidence, 
and  cannot  put  in  and  read  the  affidavit  of  the  landlord  on 
which  the  summons  was  issued. 

But,  Held,  per  Fisher  and  Wetmore,  J.  J.,  that,  after 
proof  of  the  summons  and  copy  of  the  affidavits,  the  land- 
lord is  bound  to  prove  his  prima  facie  case  as  in  an  ordinary 
trial.     Ex  parte  Bell,  1  P.  d  B.  355. 

See  Criminal  Law. 

LEASE* 

See  Landlord  Tenant. — Fishery. 
53 
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LEAVE  AND  LICENSE. 

See  Pleading — Trespass. 

LEOACT-LEOATEE. 

See  Wm. 
Bill  tor  payment  of  i^egwiey. 

See  Equity  9. 
Aetioa  tor  Lc^gacy. 

See  Action  at  Law  IX.  16 

LEOISLATIVE  ACTS. 
IJldra  Vires. 

See  British  North  America  Act — Supreme  Court  of 
Judicature — Revenue  Act — Common  School  Act. 

LETTERS. 

Whea  langaaf^e  of  letters  in  ambigaous,  it  must  be 
construed  most  strictly  airainst  the  Mrriter. 

See  Accord  and  satisfaction. 

LETTERS  OF  ADMUVISTRATION. 

See  Executors  and  administrators. 

LETTERS  PATENT. 

See  Crown  Grant  II.  1. — Corporation  6. 
Scire  Farias  to  repeal. 

See  Practice  IV.  4. 

LEVY. 

See  Execution. 

LIBEL. 

See  Defamation- 

LICENSE. 

See  Pleading — Trespass. 

Operation  and  Effect. 
1-7.  To  cut  Timber. 
8.  To  dig  Minerals. 
9-14.  To  sell  Land. 

15.  To  sell  Liquor. 

16.  To  erect  Mill  Dam. 

17.  Fishery. 
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1— To  cut  tlmtoer* 

A  license  to  cut  timber  and  remove  it  from  lands  does 
not  enare  as  a  grant  of  the  trees  until  cut  under  the 
license.     Kerr  v.  Connell,  Ber,  188. 

9~!Vot  assiirnable. 

A  license  from  the  Grown  to  A.  to  cut  and  take  away  a 
certain  quantity  of  timber  on  a  certain  land  is  not  assign- 
able.    Sharp  V.  McKeen^  2  Kerr  524. 

S—ConvcjioiP  no  Interest  In  land— 4s9l9aable. 

A  deed  granting  license  for  five  years  in  consideration 
of  an  annual  rent,  to  enter  upon  lands  of  the  grantor,  and 
the  exclusive  permission  to  cut  and  haul  away  any  quan- 
tity of  trees  growing  thereon  fit  for  saw  logs  and  timber,  is 
a  mere  license,  and  conveys  no  interest  in  the  land  to  the 
grantee,  nor  any  property  in  the  standing  trees.  New 
Brunswick  and  Noxm  Scotia  Land  Company  v.  Kirk,  1  AIL 
443. 

Such  a  license  is  assignable,  but  the  assignee  in  the 
absence  of  any  privity  of  contract  with  the  grantor  is  not 
bound  to  the  performance  of  covenants  entered  into  by  the 
grantee.    Ibid. 

^ ^  license  by  the  Government  to  cut  timber  on 

Crown  land,  gives  the  licensee  no  interest  in  the  land ; 
therefore  he  cannot  maintain  tresspass  under  the  Rev. 
Stat.  cap.  183,  against  a  person  for  entering  on  the  land, 
and  cutting  down  and  taking  away  the  trees.  Breckenridge 
V.  Woolner,  3  A II.  808. 

5— Rights  of  licensee. 

A  license  in  the  name  and  under  the  signature  of  the 
Governor  of  the  Province,  and  sealed  with  the  official  seal 
used  for  public  documents,  gives  the  licensee  a  right  to  out 
and  take  away  timber  from  Grown  lands  described  in  the 
license :  the  right  of  the  Governor  to  issue  such  licenses 
being  recognized  by  Acts  of  Assembly.  Beckmth  v.  McPhe- 
Urn,  2  AU.  501. 

Quuere,  Whether  by  common  law  a  license  afiecting 
Crown  lands  should  not  be  in  the  name  of  the  Queen  and 
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tmder  the  great  seal  of  the  Provincey  or  some  other  authority 
to  the  Governor  shewn  under  the  great  seal  for  issuing  it. 
Ibid. 

A  licensee  of  crown  land,  with  authority  to  cut  and  take 
away  timber  therefrom  may  maintain  an  action  on  the  case 
against  a  person  who  wrongfully  enters  thereon  and  cuts 
the  timber,  in  consequence  of  which  the  licensee  sustains 
damage.    Beckicith  v.  McPhelim,  2  AU.  501. 

4I.— Ucense  granted  by  GoveiTnuent  of  Canada— >Ua- 
bility  of  timber  to  M^lzure  in  Province  of  New 
Bmnsiviek— l^ispnted  territory. 

See  Crown  Timber. 
Xrespas9— Extent  ot  Ucen^e. 

See  Prescott  v.  WaltoUy  2  Han.  280. 

Y— lJsai^e--Evidence. 

Regulations  providing  that  no  timber  to  be  cut  without 
license  from  the  Government,  first  issued. 

QiuBvey  Whether  evidence  could  be  given  of  usage  to  the 
contrary.     See  Coanibes  v.  Hatlieway,  8  Kerr  592. 

8— To  dig  minerals— Estate— Rii^lits. 

A  license  from  the  Grown  to  dig  minerals  in  granted 
land  where  the  mines  are  excepted  out  of  the  grant,  will 
not  justify  an  injury  to  the  surface  soil.  Gesner  v.  Cairns, 
2.  All  596. 

Qtuere^  Whether  such  a  license,  though  liable  to  for- 
feiture for  non-performance  of  the  conditions,  is  actually 
forfeited  without  inquest  of  office.     Ibid, 

A  parol  license  from  the  owner  of  the  land  in  which  the 
mines  are  excepted,  to  the  grantee  of  the  mines  to  enter 
and  dig  them,  vests  no  estate  in  the  licensee,  and  is  re- 
voked by  a  conveyance  of  the  land  to  a  third  person.  Ibid. 

Such  a  license  is  no  breach  of  the  implied  warranty  in 
a  deed  of  bargain  and  sale,  and  the  grantor  is  a  competent 
witness  for  the  plaintiff  claiming  under  the  grantee,  in  an 
action  of  trespass  brought  against  the  licensee.     Ibid. 
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A  parol  assignment  of  such  a  license,  (though  unre* 
voked)  gives  no  right  of  entry  to  the  assignee.    Ibid. 

See  Crown  Grant,   LeseU  v.  Duffy. 
9— To  sell  land—Probate  Court— Conclnsiveaess. 

A  license  to  sell  land  granted  by  a  Probate  Court  is  not 
conclusive  upon  the  parties  whose  rights  are  affected  by  it ; 
but  it  may  be  shewn,  in  an  action  of  ejectment  for  the  land, 
brought  by  a  person  claiming  title  under  the  license,  that 
it  was  obtained  by  fraud,  or  without  complying  with  the 
provisions  of  the  Act  which  authorizes  the  Probate  Court 
to  grant  such  licenses.     Doe  v.  Thompson,  4  All.  488. 

Objection  to  proceedings  in  Probate  Court. 

See  Deed  I.  40. 
lO— Proof  ot  Ucense. 

A  license  by  the  Governor  and  Council  to  an  adminis- 
trator to  sell  land,  made  under  the  Act  26  Geo.  Ill,  cap.  11, 
need  not  be  under  seal ;  and  it  may  be  proved  by  a  copy 
from  the  records  of  the  Council,  certified  by  the  Clerk  of 
the  Executive  Council  under  the  Act  21  Vic.  cap.  8. 
Caughey  v.  Inman,  5  AU  399. 

It^^otice— Saleof  liand. 

A  notice  by  executors  to  sell  land  under  a  license  from 
the  Governor  in  Council  under  the  Act  26  Geo.  Ill,  cap.  11, 
sec.  18,  must  be  given  thirty  days  exclusive  of  the  day  of 
sale,  both  by  posting  up  notices  and  by  publication  in  the 
newspapers;  but  it  is  not  necessary  to  prove  that  the 
notices  continued  up  till  the  day  of  sale.  Doe  dem.  Pike  v. 
Tiemey,  HU.  T.  1881. 

19— Ucense  to   sell— Administrator's  deed— Title  un» 
der-— Evidence  impuguini^. 

Where  a  petition  to  the  Probate  Court  for  a  license  to 
sell  land  for  payment  of  debts  contains  the  statements 
required  by  the  Act,  and  due  notice  has  been  given  to  tha 
parties  interested,  the  Court  has  jurisdiction  over  the  mat- 
ter ;  and  if  a  license  is  granted  and  a  sale  of  land  takes 
place  the  title  of  the  purchaser  cannot  be  impugned  in  an 
action  of  ejectment,  by  evidence  that  no  debts  were  due  by 
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tlie  estate  at  the  time  of  the  application  for  license.  In 
such  case,  the  decree  of  the  prohate  Gonrt  can  only  be 
questioned  by  appeal.  Doe  de^n.  Bowen  v.  RoberUon^  5 
All.  184. 

Deed  ttomt  administrator  under  picense  to  sell— Be* 
ffistry. 

A  deed  from  an.  administrator  under  license  to  sell  for 
payment  of  debts,  held  good  against  a  bona  fide  purchaser 
from  the  heir,  though  the  deed  of  the  letter  was  first  regis- 
trred  and  the  application  for  license  was  not  made  till 
nine  years  after  the  death  of  the  ance8tor.| 

Senible.  That  a  purchase  from  the  heir  takes  the  land 
subject  to  the  debts  of  the  ancestor.     Ibid. 

Petition  lor  sale^lVotice  of  application. 

Quiere,  Whether  it  could  be  shewn  in  answer  to  deed 
that  no  notice  had  been  given  of  the  application  to  Judge 
of  probates.    Ibid. 

iS—Siguatnre  of  Judge  not  necessary. 

A  license  to  sell  real  estate  need  not  be  signed  by  the 
Judge  of  Probates  :  Being  a  judicial  act,  it  is  sufficient  if  it 
is  signed  by  the  Registrar,  as  the  act  of  the  Court.  Doe 
dem.  Simpson  v.  FaUa  6  AU.  640. 

14— Plaintiil  cannot  shew^  license  improperly  granted 
because  ot  snlUcieucy  of  personal  property. 

In  ejectment  by  a  devisee  against  a  purchaser  from  the 
executor  under  a  license  from  the  Probate  Court,  tbe 
plaintiff  cannot  shew,  for  the  purpose  of  defeating  the 
deed,  that  the  license  was  improperly  granted,  because  the 
testator  left  sufficient  personal  property  to  pay  bis  debts, 
which  had  been  wasted  and  improperly  expended  by  the 
executor  in  unnecessary  proceedings  in  the  Probate  Court, 
of  which  the  purchaser  (being  the  attorney  of  the  executor 
in  the  Probate  Court)  was  aware  :  there  being  no  want  of 
jurisdiction  shewn  on  the  face  of  the  petition,  and  such  ob- 
jections to  the  license  being  a  ground  of  appeal  from  the 
decree  of  the  Probate  Court.  Doe  dem,  SuUiYan  v.  Curry ^ 
1  Pug.  175. 
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15~To  sell  liauor. 

License  need  not  be  proved  in  action  on  note  given  for 
price  of  liquor.     See  McAuley  v.  Lawlor^  2  All.  600. 

Prima  facie  evidence  of  selling  without  license — onus  of 
proof  on  defendant.    See  Evidence  III.  28. 

16— To  erect  dam. 

Evidence  of  license.    See  action  on  the  Case  III.  1. 

17— Fishery. 

See  Fishery. 

Itumber  cat  irithout  llcease^litceuse  subsequently 
obtained* 

See  Trover  80. 

Licensee  of  Trown  land  obstructing  road— Not  liable 
to  trespasser  on  land. 

See  Action  at  Law,  IX.  88.    Lighten  v.  Bohan. 

LICEIVMISD  TATERN. 

See  By-law. 

Where  a  building  used  as  a  dancing-room  was  built 
separate  from  a  house  licensed  as  a  tavern,  but  had  com- 
munication therewith  throup:h  a  porch,  and  there  was  no 
other  entrance  to  the  dancing-room ;  Held^  That  it  was  a 
part  of  the  house,  and  that  the  proprietor  was  liable  to  a 
fine  under  a  By-law  of  the  City  of  St.  John  for  allowing 
music  to  be  played  therein.      Ex  parte  Harley,  6  AIL  264. 

I.  Pbikciplbs — Operation. 
n.  Pabtioular  Persons. 

I. 

Principles — Operation. 

1 Where  the  Court;  allows  one  judgment  to  be  set 

off  against  another,  it  must  be  subject  to  the  attorney's 
lien  generally,  and  not  merely  to  the  extent  of  the  taxed 
costs  iq  the  particular  suit.     Rogers  v.  Sedden,  2  Kerr  59* 

Attomey^s  Lien. 

See  set  off  15.     Abel  v.  Light. 
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Set  off  of  Judgment  in  another  Court— Beneflcial  in- 
tereiit. 

See  Piactice  XIV.  8. 
S— Consideration— Parting  with  lien— Promise. 

Parting  with  property  on  which  the  plaintiff  has  a  lien, 
may  be  a  good  consideration  for  an  express  promise,  but 
will  not  support  an  implied  one.  Hartley  v.  Fisher^  1  AU. 
469. 

8 ^A  judgment  is  not  such  a  lien  upon  lands,  as  to 

prevent  the  defendant  conveying  the  legal  title  and  seisin 
to  a  third  person.     Doe  dent.  Peahody  v.  McKnight,  Ber.  376. 

4— ]tfo  claim  of  lien— OflTer  to  deliver  logs. 

It  is  no  objection  to  an  offer  to  deliver  logs  that  they 
are  in  possession  of  the  owner's  agent,  a  surveyor  of 
lumber,  who  might  have  a  lien  on  them,  but  who  had  not 
claimed  any  lien.    PoUey  v.  Waterhouge,  8  AIL  291. 

5 — memorial. 

By  the  Bev.  Stat.  cap.  118,  a  registered  memorial  of  a 
judgment  has  priority  as  a  charge  on  the  land  of  the  debtor, 
over  a  subsequent  judgment  and  execution  ;  and  a  sale  by 
the  Sheriff  under  such  execution  is  subject  to  the  charge  of 
the  prior  registered  judgment.    Mills  v.  Mills,  4  All.  45. 

A  registered  memorial  is  a  charge  upon  the  real  estate 
of  debtor,  who  afterwards  becomes  insolvent  and  makes 
assignment  under  Insolvent  Act.  See  Insolvent  Act  17. 
De  Veber  v.  Atistin. 

Bankers   lien* 

Qu<jere^  Whether  such  exists  in  this  Province. 

See  Pleading  II.  54.     AUen  v.  Bank  of  New  Brunswick. 

Assessment— Uen  on  real  estate  tor  purposes  of. 

See  Assessment  22.    Mayor  of  St,  John  v.  McLeod. 
Eiandlord^s  lien  tor  rent. 

•     See  Insolvent  Act,  37.    McLeod  v.  McQuirk. 

Boarding  house  keeper. 

See 
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II. 
By  Pabticular  PersoiT. 
6— Attorney. 

An  attorney  has  a  lien  on  a  judgment  by  him  for  his 
costs  as  between  attorney  and  client.  Linton  v.  Wilson,  1 
Kerr,  800. 

7— Pond-keeper. 

The  legal  obligaticm  of  a  pond-keeper  is  the  same  as 
that  of  a  warehouse-keeper;  and  in  the  absence  of  an 
agreement  or  general  usage  of  trade  establishing  a  general 
lien,  he  has  only  a  special  lien  on  timber  in  his  possession, 
for  his  reasonable  charges  for  the  care  of  it.  Jack  v.  Eagles, 
2  AU.  95. 

8— Ship-owner— Freight. 

A  ship-owner's  lien  for  freight  extends  to  every  part  of 
the  goods  belonging  to  each  consignee  ;  and  the  consignee 
cannot  maintain  trover  for  a  part  of  the  goods,  which  have 
been  landed,  on  tendering  the  freight  thereon,  though  the 
amount  due  on  each  package  of  goods  may  be  ascertained 
from  the  bill  of  lading.    Neill  v.  Reid,  4  AU.  246. 

Hired  men. 

See  Timber. 
Farting  with  possession— Lien  lost. 

See  Delivery  4. 
Agreement  giving  no  lien  on  partnership  property. 

See  Equity  2. 

Application  to  set  olT  Judgment  against  damages  in 
other  snit^-Power  in  Court  to  grant  application 
subject  to  attorney's  lien. 

See  Set  off  8. 

Bight  to  present  to  Rectory. 

See  Church  of  England  11. 
liiceiise  granted  by,  to  sell  land. 

See  License  10. 
Salary  ot— Assessment  on. 

See  Assessment  I.  6. 
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£.IF£  GST  ATE. 

See  Wm  8,  4,  5, 

I.IGHT8. 
ObstmcUon  of. 

See  Action  on  the  Case  lY.  4. 
Oanuiffes. 

See  Damages  1.  89. 

LIlfilTATION  OF  ACTIONS—STATUTE  OF. 

L  General  Operation. 
II.  Acknowledgments — Part  Payment. 

III.  Personal  Actions,  and  Proceedings. 

IV.  Real  Actions — Adverse  Possession. 

A.  Right  op  Entrt. 

B.  Tenancy  at  Will. 

C.  Tenants  in  Common. 

I. 

General  Operation. 
1— R€M*.overy  of  daoiai^efl — IVnisance. 

To  an  action  on  the  case  for  a  nuisance,  in  overflowing 
the  plaintiff's  land  by  a  dam,  which  was  erected,  by  the 
defendant  more  than  six  years,  before  bringing  the  action. 
Held,  That  the  effect  of  a  plea  of  the  Statute  of  Limita- 
tions was  not  to  bar  the  action  but  only  to  limit  the  re- 
covery of  damages  to  the  last  six  years.  Connors  v.  Me- 
LaggaUy  2  Kerr  446. 

9— Tenancy  at  ivill. 

The  7th  section  of  the  Act  of  Assembly  6  Wm.  IV,  cap. 
48,  does  not  apply  to  a  tenancy  at  will  which  had  actually 
terminated  before  the  Act  passed,  although  the  possession 
of  the  tenant  continued.  Doe  dem.  Belding  v.  Belding^  2 
Kerr  584, 

3— Statute  beg^lnning:  to  run— Subsequent  disability. 

When  the  Statute  of  Limitations  has  once  begun  to 
run  against  a  person,  no  subsequent  disability  in  any  one 
claiming  under  him  will  stop  it ;  thus  where  A.  discon- 
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tinued  poBsession  in  1820,  and  died  in  1826,  having  a  son 
under  age.  Hekly  That  if  the  Statute  began  to  ran  against 
A.,  his  son  had  not  ten  years  after  coming  of  age  in  which 
to  bring  ejectment.  Doe  dem.  Thompson  v.  Marks,  8  Kerr 
659. 

4 When  Statute  has  begun  to  run,  no  subsequent 

indorsement  to  a  person  whether  in  or  out  of  the  Province, 
will  stop  it.     Bradbury  v.  BaiUe,  1  AU.  690. 

5 Coverture  ceasing — Action  brought  within  ten 

years  after  and  within  forty  years  after  right  accrued, 
though  not  within  twenty  years  after  coming  of  age. 

Qtuere,  "Whether  right  barred.     See  Partition. 

S—nortgw^or  and  IHortgai^ee. 

The  Act  6  Wm.  lY.  cap.  48,  sec.  2  does  not  apply  to 
the  case  of  mortgagor  and  mortgagee ;  therefore  the  right 
of  the  mortgagee  to  maintain  ejectment  is  not  barred, 
though  the  mortgagor  has  been  in  possession  over  twenty 
years,  since  the  execution  of  the  mortgage.  Doe  v.  De 
Veher,  8  AU.  28. 

6a— Right  entry— mortgage  against  assignee  of  mort" 
gagor. 

The  doctrine  of  Doe  v.  De  Veher,  8  All.  28, 
does  not  apply  where  the  action  is  brought  by  the  mort- 
gagee against  the  assignee  of  the  mortgagor,  in  which  case 
twenty  years'  possession  will  bar  the  right  of  the  mortgagee. 
Plaintiff  purchased  land  in  1886  which  was  chargeable 
with  the  payment  of  a  legacy,  and  took  a  mortgage  from 
A.  to  indemnify  himself  against  the  legacy.  In  1840  A. 
sold  the  mortgaged  land  to  the  defendant  who  went  into 
possession  and  continued  to  occupy.  In  1860  the  plaintiff 
having  been  compelled  to  pay  the  legacy,  brought  eject- 
ment on  the  mortgage  ;  Held^  That  his  right  of  entry  ac- 
crued on  the  execution  of  the  mortgage  and  not  on  the 
breach  of  the  condition ;  and  that  as  the  defendant  had 
been  in  possession  more  than  twenty  years  before  action 
brought  the  plaintiff's  right  was  barred.  {Doe  v.  De  Veber 
8  All.  28  distinguished.)  Doe  dem.  Falls  v.  Jones,  6  AU^ 
AU.  252. 
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7—An9^ifpikee  of  iiiort§:agee  in  possession. 

The  assignee  of  a  mortgagee  in  possession  m  xj  set  up 
the  mortgage  as  a  defence  to  an  action  of  ejectment  by  the 
assignee  of  an  equity  of  redemption,  though  the  mortgage 
is  more  than  twenty  years  old,  and  the  right  to  recover 
thereon  is  barred  by  the  Statute  of  Limitation.  Doe  v. 
Hanson,  d  All.  427. 

8— Disability— Insane  person— Dentil. 

Under  the  1  Bev.  Stat.  cap.  141,  sec.  11,  (Consol  Stat, 
cap.  84,)  an  action  may  be  commenced  against  the  person- 
al representative  of  an  insane  person,  within  the  like  period 
after  the  death  of  the  insane  person  as  is  allowed  for  bring- 
ing the  action  in  ordinary  cases — death  being  a  removal 
of  the  disability,     fairweather  v.  McMonagle,  6  All.  297. 

9-  Persons  beyond  seas— Kii^t  of  action. 

The  right  given  by  1  Bev.  Stat.  cap.  189,  sec.  16«  to 
persons  beyond  seas  to  bring  an  action  for  the  recovery  of 

land  within  ten  years  after  the  disability  ceases,  does  not 
suspend  the  right  of  action  during  the  person's  absence. 
Doe  dem.  Fitzgerald  v.  Maxwell,  6  All.  233. 

II. 

ACKNOWLEDOMKNTS — PaUT  PaYMEXT. 

See  Acknowledgments. 
1— No  promise  to  pay— Aeicnowledgment  insnlUcient. 

A  mere  acknowledgment  of  a  debt  by  an  administrator 
is  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limi- 
tations ;  there  must  be  an  express  promise  to  pay ;  and,  if 
there  is  more  than  one  administrator.  Semble,  That  the 
promise  should  be  by  all  of  them.  Oibbs  v.  Sewell,  Trin. 
T.  1833. 

d— Alllmiative  evidence  of  payment  necessary. 

Where  part  payment  is  relied  on  to  take  a  case  out  of 
the  Statute  of  Limitations,  it  is  the  duty  of  the  plaintiff  to 
give  affirmative  evidence  of  such  payment,  and  if  the  evi- 
dence is  doubtful  and  the  jury  find  against  the  plaintiff  the 
verdict  will  riot  be  disturbed.  Charlotte  Co.  Hank  v.  Berry, 
5  AU.  520. 
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S— Title— Statement  lu  petition. 

A  statement  in  a  petition  by  defendant  to  the  Probate 
Court  for  letters  of  administration,  that  certain  land  in  his 
possession  belonged  to  the  intestate,  on  which  petition 
letters  of  administration  were  granted  to  the  defendant,  is 
a  sufficient  acknowledgment  of  title  to  the  heir  of  the  in- 
testate, to  prevent  the  operation  of  the  Statute  of  Limita- 
tions.    Doe  dem,  Spence  v.  {Veiling,  6  A II.  470. 

AelinowledKment  of  iioidinfi;  land. 

See  No.  IV.  19. 

4— Before  Extinffuisiinient  of  riKht. 

An  acknowledgment  under  section  18,  6  Wm.  IV,  cap. 
43,  to  prevent  the  operation  of  the  Statute  of  Limitations, 
must  be  made  before  the  plaintiffs  right  is  extinguished  by 
the  2nd  and  27th  sections  of  the  Act.  Doe  v.  DeVebeVy  8 
AU.  28. 

Payment  on  account. 

See  Bills  and  Notes  V.  24—27. 
5— Verbal  oiler  to  Lease— BiddiniT  nt  sale. 

A  verbal  offer  by  a  person  in  adverse  possession  of  land 
to  lease  it  from  the  owner,  or  bidding  for  the  land  at  an 
auction  of  it  by  the  owner,  is  not  an  acknowledgment  of 
title,  within  the  Statute  of  Limitations.  Doe  v.  Hasson,  8 
All  461. 

€— Payment  by  morti^affor— Sale  of  Equity  of  Redemp- 
tion. 

S.  mortgaged  land  to  the  lessor  of  the  plaintiff  in  1837 
and  made  payments  on  account  from  time  to  time,  the  last 
payment  being  in  October,  1843.  In  1842  the  equity  of 
redemption  of  S.  was  sold  at  Sheriff's  sale  by  a  judgment 
creditor,  and  the  defendant  claimed  under  the  purchaser. 
Held,  That  notwithstanding  the  sale  of  the  equity  of  re- 
demption, the  payments  by  S.  kept  the  mortgage  alive  for 
twenty  years  from  the  time  of  that  payment  by  1  Rev. 
Stat.  cap.  139,  sec.  80,  and  that  the  mortgagee  could  re- 
cover the  possession.  [See  Chinnery  v.  Evans,  10  Jur.  N. 
S.  866.]     Doe  dem.  Fox  v.  Wright,  6  All.  241. 
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7— £ieU«r->Acl£uowledgiiient— luAUlllelency. 

A  letter  written  by  the  maker  of  a  note  (against  which 
the  statute  had  run),  to  the  payee,  in  answer  to  an  appli- 
cation for  payment  stating  that  it  was  not  in  his  power 
then  to  do  anything  in  the  way  of  payment,  is  not.sufficient 
to  take  the  case  out  of  the  Statute  of  Limitations.  Char- 
lotte  Co.  Bank  v.  Rosa,  6  AIL  627. 

III. 

Personal  Actions  and  Pboobedings. 

Constables—Railwajr  Act— Tioie  In  whirh  aetlon  must 
b«  brought. 

See  Action  at  Law  XL  11. 
Parties  abroad. 

See  Pleading  U.  21. 
Slander— Action  for- Ailefrations. 

See  Pleading  L  7. 

Payment  on  account. 

See  Bills  and  Notes  V.  26,  27. 
Damafifes— Recovery  limited. 

See  Damages  III.  1. 
W^hen  rigiit  of  action  accrues— Parties  abroad. 

See  Bills  and  Notes  Y.  24. 
Note  payable  in  instalments. 

See  Bills  and  Notes  Y.  25. 
I— issuinfi;  writ— Alteration  of— Replication. 

A  replication  to  a  plea  of  the  Statute  of  Limitationsy 
stating  the  suing  out  of  a  writ  oii  a  certain  day  within  six 
years,  is  not  proved  by  a  writ  originally  sued  out  on  that 
day,  but  afterwards  altered  and  made  returnable  on  a 
different  day — ^the  day  of  the  alteration  being  considered 
the  issuing  of  the  writ.     Barlow  v.  O'Domiell,  1  All.  433. 

^ Where  the  plaintiff  altered  the  return  day  of  a 

writ  from  the  first  to  the  last  day  of  a  term,  in  consequence 
of  which  a  verdict  in  his  favor  was  set  aside,  the  Court  re- 
fused an  appUcation  to  amend  the  writ  by  striking  out  the 
alteration  and  restoring  it  to  its  original  form,  thougi  the 
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plaintiff  was  barred  by  the  Statute  of  Limitations  from 
bringing  a  fresh  action.     Barlow  y.O* Donnelly  1  AU.  661. 

8 Debt  barred  by  Statute  for  which  process  issued, 

the  Sheriff  may    show  this   under   general  issue.      See 
Sheriff  11. 

W^rit  Issued— £ieave  to  file  Entry  Docket— W^rit  Issued 
lu  time  to  save  Statute— Leave  Hflven  to  die 
Entry  Docket  nunc  pro  tunc. 

See  Practice  III.  4,  Taylor  v.  Oerow. 

IV. 

Real  Actions — Adyebse  Possession. 

Rebuttal  of  plaintiff's  title.     See  Ejectment  I.  4. 

1— <|nestlon  of  Aict  of  adverse  possession  should  be 
left  to  Jury^-^Prevlous  Act  of  Assembly. 

Where  A.,  hfenie  sole  was,  previous  to  her  marriage,  in 
the  actual  occupation,  jointly  with  her  brother,  of  lands 
which  descended  to  them  from  their  father,  and  upon  her 
marriage,  left  the  possession  in  her  brother,  who  occupied 
more  than  forty  years,  paying  during  that  period,  all  taxes 
and  charges  thereon,  and  receiving  all  the  rente  and  profits. 
Heldy  In  ejectment  brought  by  the  heirs  of  A.,  that  under 
the  Act  6  Wm.  IV,  cap.  48,  sec.  14,  which  provides — ^that  if 
at  the  time  of  the  Act  coming  into  operation,  the  possession 
is  not  adverse,  the  right  of  entry  should  not  be  barred  for 
five  years, — the  question  of  adverse  possession  should  be 
left  to  the  jury  to  determine,  and  that  it  should  be  decided 
according  to  the  law  as  it  stood  when  the  Act  came  into 
operation.     Doe  dem.  Cole  v.  Harper,  Ber.  289. 

9— Condned  to  what  I— Evidence  of  Possesslou—lJnlni 
proved  land* 

The  adverse  possession  of  one  entering  without  colour 
of  title,  is  confined  to  the  particular  part  occupied ;  and 
the  cutting  down  and  carrying  away  of  trees  by  such  per- 
son on  adjacent  wilderness  land,  will  not  constitute  an 
adverse  possession  of  such  wilderness  land,  unless  the  same 
be  inclosed,  or  the  extent  of  possession  defined  by  a  clear 
demarcation  of  boundaries.  Doe^defin.  Des  Barres  v.  White, 
1  Kerr  895. 
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If  repeated  acts  of  trespaBs  on  wUderness  land  will  con- 
stitute a  posBession  of  the  land^  it  is  necessary  in  order  to 
make  out  such  adverse  possession  of  twenty  years  as  will 
bar  the  right  of  the  owner  under  the  Statute  of  Limitations, 
to  shew  a  sufficient  number  of  such  acts  before  the  com- 
mencement of  the  twenty  years.    Ibid. 

The  grantee  of  the  Crown,  according  to  the  ordinary 
mode  of  granting  the  wild  lands  in  this  Province,  being 
deemed,  prima  facie  in  possession  of  the  land  granted  when 
there  is  no  adverse  occupant,  it  is  sufficient  for  a  plaintifif 
in  ejectment,  who  claims  under  a  grant  to  his  lessor  more 
than  twenty  years  old,  to  shew  that  the  land  within  that 
period  remained  in  its  natural  state  and  uninclosed.    Ibid, 

3 ^  being  seized  of  a  lot  of  lanc^*  died  intestate  in 

the  year  1811,  leaving  five  children.  B.  his  second  son, 
took  possession  of  the  land,  and  exercised  acts  of  ownership 
over  the  whole  of  it  until  1824,  when  he  conveyed  it  to  the 
defendant,  who  afterwards  occupied  it.  Held^  that  B.'s 
possession  was  not  limited  to  his  undivided  share,  but  ex- 
tended over  the  whole  lot,  and  that  after  twenty  years  the 
right  of  the  heirs  of  A.'s  eldest  son  was  barred  by  the 
Statute  of  Limitations.    Doe  v.  AUetif  2  AIL  191. 

4— Contiiinous  possession. 

The  plaintifiTs  father  conveyed  him  a  farm,  on  an 
agreement  that  fifty  acres  of  it  should  go  to  pay  a  debt  of 
the  father.  The  debt  not  having  been  paid,  the  fifty  acres 
were  sold  by  the  Sheriff  with  the  plaintiff's  consent  in 
1824,  and  purchased  by  C,  who  had  the  boundaries  mark- 
ed with  the  plaintiff's  assistance.  C.  several  years  after 
sold  to  the  defendant,  who  held  up  to  the  same  line  until 
1851,  without  objection  by  the  plaintiff.  Held^  That  there 
was  a  continuous  possession  of  the  whole  fifty  acres  for  up- 
wards of  twenty  years  in  C.  and  the  defendant,  which  gave 
the  latter  title  to  the  land.    Doe  v.  Baxter,  2  All.  877. 

5— Necessary  fhicts  to  constitute  adverse  possession. 

In  order  to  constitute  an  adverse  possession  of  land,  it 
must  be  exclusive,  continuous,  and  clearly  defined :  there 
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mast  be  something  to  shew  the  person  having  the  legal 
title,  that  a  possession  has  been  taken  of  some  definite 
portion  of  the  land  hostile  to  his  title.  Doe  dem.  Mayor 
dc.  of  St.  John  v.  Littlehale  5  AU.  121. 

Where  the  land  above  high  water  was  granted  to  one 
person,  and  the  beach  in  front,  between  high  and  low 
water  mark,  to  another,  the  merely  passing  over  the  shore 
with  boats  at  high  water,  or  the  landing  boats  on  the  shore 
at  low  water  by  the  proprietors  of  the  land  above  high  water 
mark,  and  passing  to  and  fro  over  the  beach  for  a  period  of 
twenty  years,  does  not  amount  to  a  possession ;  there  being 
nothing  to  define  a  possession  of  any  particular  portion  of 
the  land,  and  the  acts  being  consistent  with  the  exercise  of 
a  public  right  of  passage  when  the  beech  was  covered  with 
water,  and,  with  an  easement  in  the  proprietor  of  the  ad- 
joining land  when  the  beach  was  uncovered.    Ibid. 

6— Possessioa— Survey. 

An  entry  or  survey  of  land  by  the  owner  is  not  such  a 
possession  as  will  prevent  the  operation  of  the  Statute  of 
Limitations,  6  Wm.  IV.,  cap.  48,  or  divest  the  possession 
of  one  holding  the  land  adversely  at  the  time  of  the  entry. 
Doe  V.  Haaiton,  8  All.  451. 

7— Extent  of  possession— Description  in  deed— IJnoe- 
cnpied  remninder. 

A.  being  indebted,  conveyed  land  (partly  wilderness)  to 
the  plaintiff  in  1822,  and  two  years  afterwards,  in  order  to 
pay  the  debt,  caused  fifty  acres  of  the  land  to  be  sold  at 
auction  by  the  sheriff,  with  the  plaintiff's  consent,  and  B. 
purchased  it:  the  plaintiff  bid  at  the  sale,  signed  the 
Sheriff's  deed  as  a  witness,  and  assisted  B.  in  running  the 
division  line  between  the  fifty  acres  and  the  remainder  of 
the  land  towards  the  rear  of  the  lot ;  B.  sold  to  the  defend- 
ant in  1885,  and  the  plaintiff  then  continued  the  division 
line  to  the  rear ;  and  occupied  up  to  it  for  several  years. 
Heldy  That  as  B.'  entry  was  not  wrongful,  his  actual 
possession  of  a  part  (there  being  no  other  possession  of 
the  remainder)  extended  to  the  whole  of  the  land  described 

in  the  deed,  and  that  the  plaintiff's  right  was  barred  at 
54 
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the  expiration  of  twenty  years  after  B.'s  entry.  Held  also. 
That  the  Sheri£f's  deed  was  properly  received  in  evidence 
as  part  of  the  res  gesta,  without  proof  of  any  judgment  or 
execution  to  warrant  it.     Doe  v.  Baxter,  4  AU.  181. 

8 The  vendor  of  part  of  a  tract  of  laud  sent  a  sur- 
veyor to  lay  it  off  for  the  purchaser  (defendant).  The  sur- 
veyor pointed  out  a  tree  to  the  purchaser  as  his  boundary, 
up  to  which  he  took  possession,  and  occupied  upwards  of 
twenty  years.  Held,  That  he  had  acquired  a  title  by  posses- 
sion up  to  tbat  tree,  though  it  did  not  correspond  with  the 
description  in  his  deed,  which  deed  was  prepared  from  a 
plan  of  the  survey  made  by  the  surveyor  after  he  laid  off 
the  land  and  the  principal  part  of  the  land  was  wilderness, 
the  jury  having  found  that  the  defendant's  possession  was 
up  to  the  tree.     Doe  dem.  Robinson  v.  Chase,  East  T.  1864. 

9— Acts— IVhether  ot  possessiom  or  trespass— <|uestioii 
left  to  Jury. 

In  trespass  for  taking  grass,  plaintiff  proved  that  she 
and  her  deceased  husband  had  cut  the  grass  on  the  ^us 
in  quo,  (a  wild  meadow — the  grass  being  wild  and  natural,) 
for  upwards  of  twenty  years :  there  was  no  fence  on  the 
land,  or  any  ocher  act  of  possession  shewn.  The  defendant 
had  the  legal  title  to  the  land  and  lived  on  the  front  of  the 
lot, — about  four  miles  from  the  locus  in  quo, — occasionally 
cutting  lumber  on  the  rear  of  it  near  the  meadow,  and 
browing  his  lumber  thereon.  It  was  left  to  the  jury  to 
say  whether  the  several  acts  of  cutting  the  grasd  by  the 
plaintiff  were  acts  of  possession, — claiming  it  as  a  right, — 
or  mere  act  of  trespass ;  and  the  jury  found  in  favor  of  the 
defendant.  Held,  No  misdirection.  Power  v.  Howie,  Mich. 
r.  1864. 

lO— Contlnnaiice  of  possession— Character  ot  holding 
— Orii^nal  claim— Rebuttal  ot  presumption. 

Defendant  went  into  possession  of  land  under  an  agree- 
ment to  purchase  from  his  brother.  W.  the  plaintiff's 
father,  paid  the  purchase  money,  built  a  house  and  occu- 
pied the  land.  After  the  death  of  W.,  the  plaintiff,  then 
an  infant,  5  years  old,  went  to  live  with  the  defendant  on 
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the  land,  and  was  maintained  by  him  for  a  number  of 
years.  Heldy  (N.  Parker  and  Wilmot,  J.  J.,  disientientu 
hm)  That  the  presumption  was  that  the  defendant  con- 
tinued in  possession  under  his  original  claim  of  right,  and 
that  the  plaintifTs  hving  with  him  on  the  land,  did  not 
necessarily  destroy  that  right ;  but  that  such  presumption 
of  right  might  be  rebutted;  and/that  it  was  a  question  for 
the  jury  whether  certain  acts  of  the  defendant  after  W/s 
death,  shewed  that  he  was  holding  the  property  as  his 
own,  or  for  the  benefit  of  the  heirs.  Per.  N.  Parker  and 
Wilmot,  J.  J. — That  the  plaintifi's  occupation  on  the  land 
must  be  presumed  to  have  been  in  his  character  as  heir  of 
W.,  and  that  it  was  not  a  question  for  the  jury.  Doe  deni. 
Speiice  V.  Welling,  6  All.  470. 

Continuance  of  possession  by  ividow  after  death  ot 
husband— For  whom  holding-  Adding  possession 
to  give  title. 

See  Possession  4. 

II— Registered  deed— Acts  ol  possession  necessary— 
Entry  under  deed  or  as  trespasser. 

There  is  a  distinction  in  the  character  of  the  possession 
where  a  person  enter  on  land  under  a  registered  deed,  and 
where  he  enters  without  any  claim  of  right.  It  should  be 
left  to  the  jury  to  say  whether  the  entry  was  made  with 
the  intention  of  taking  possession  under  his  deed,  or  as  a 
mere  trespasser.  The  mere  fact  of  a  party  having  a  regis- 
tered deed  of  land,  does  not  operate  to  give  him  possession 
of  the  land  therein  described,  without  shewing  acts  of 
possession.     The  Mad/ras  Board  v.  Ryan  Mich.  T.  1864. 

19— Defined  boundaries— Possession  ot  part— Inten-^ 
tion— Title  to  whole. 

If  a  person  enters  on  land  under  a  registered  deed,  with 
defined  boundaries,  with  the  intention  of  taking  possession 
as  owner,  and  not  as  a  mere  trespasser,  he  may  be  con- 
sidered as  taking  possepsion  of  the  whole  lot  described  in 
the  deed,  and  not  merely  of  that  part  actually  occupied  or 
enclosed;  and  such  possession,  if  continued  for  twenty 
years,  will  give  a  title.     It  is  a  question  for  the  jury,  with 
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what  intention  a  party  enters  on  land.  (Per  Parker, 
l^ihnot  and  Ritchie,  J.  J.,  Carter,  C.  J.,  and  N.  Parker,  M". 
B.,  dissentientibus.)    Humphries  v.  Helma^  5  AU.  59. 

18— Acts  done  hj  persons  claiming  tllle. 

Acts  which  in  the  case  of  a  person  who  enters  on  land 
without  claim  of  title,  may  be  treated  as  mere  acts  of  tres- 
pass, may,  when  done  by  a  person  under  claim  of  title,  be 
considered  acts  of  ownership.    Ibid, 

Possession  of  plalntiflT— IFiietlier  amountingr  to  dis- 
seisin or  not. 

See  Disseisin  6,  Pay  son  v.  Oood, 

Inconsistent  evidence  as  to   possession— Terdict   of 
Jury  tor  ail  but  improved  land. 

See  New  Trial  III.  49. 

14— Possession  of  part  of  lot— Constructive  possession 
of  ivhole— Adverse  possession. 

The  constructive  possession  which  a  grantee  in  posses- 
sion of  a  part  under  a  registered  deed  describing  a  lot  of 
land  by  metes  and  bounds  has  of  the  whole  lot,  is  not  suffi- 
cient to  give  him  the  title  to  any  portion  against  one  who 
has  had  for  a  lengthened  period  the  active  and  continuous 
possession.     Doe  dem.  Van  Buskirk  v.  Comey,  2  Pitg.  238. 

•15— No  Documentary  or  other  title— Possession— Find- 
ings of  Jury  not  interfered  with. 

As  between  parties  without  title,  each  seeking  to  make 
a  title  for  himself,  the  court  will  not  interfere  with  the 
finding  of  a  jury  unless  clearly  and  unequivocally  wrong. 
Eastehrooks  v.  Brean,  2  Ptig.  804. 

16— Husband    and  ivite— Parol  gilt  to   ivile— Posses- 
sion under— Title  in  ivhom. 

Where  there  was  a  parol  gift  of  land  to  a  married 
woman,  and  the  property  was  actually  occupied  by  the 
husband  of  the  donee  and  worked  by  him,  she  residing  with 
him  as  his  wife.  Held,  That  the  wife  could  acquire  no  title 
by  such  a  possession  either  against  her  husband  or  the 
donor — ^the  title  so  acquired  would  be  the  title  of  the  husband. 

Quare,  Whether  wh  ere  a  party  gives  land  to  another  by 
parol  and  puts  him  in  possession,  this  might  not  be  considered 
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a  discontinaanoe  of  the  owner's  possession,  and  the  Statute 
of  Limitations  begin  to  ran  at  once,  and  not  at  the  end  of 
the  year.     Doe  dem.  Vincent  v.  Murray ^  2  Ptig.  875. 

A.  BiOHT  OF  Entbt. 

lY—Agreement— Tenancy  at  irill— Heirs. 

A.  the  owner  of  land,  put  B.,  in  possession  in  1799 
under  an  agreement  to  purchase.  In  1820,  the  heirs  of  A. 
demanded  possession  of  the  land  from  B.  who  refused  to 
give  it  up.  Held,  That  by  entry  under  the  agreement,  B. 
became  tenant  at  will  to  A.;  that  under  the  Statute  of 
Limitations  6  Wm.  lY.  cap.  48,  such  tenancy  terminated 
at  the  end  of  one  yeai*  after  B.  went  into  possession  ;  and 
that  the  action  not  having  been  brought  within  twenty 
years  thereafter,  the  right  of  the  heirs  was  barred  by  the 
Statute.    Doe  dem.  Purdy  v.  Peters.  Ber.  850. 

1§— Entry  of  o\¥ner  uriih  consent  of  tenant. 

Defendant  went  into  possession  of  land  as  tenant  at 
will  to  plaintiff,  and  remained  in  possession  upwards  of 
twenty  years.  Held,  That  such  tenancy  was  not  deter- 
mined by  an  entry  of  the  owner  within  twenty  years  with 
the  consent  of  the  tenant  for  the  purpose  of  running  the 
line  between  his  possession  and  the  adjoining  land,  and 
therefore  that  the  plaintiff's  right  of  entry  was  barred  by 
the  Statute  of  Limitations.  Doe  dem.  Botsford  v.  Tidd,  5 
AU.  569. 

19— Payment  on  acftonnt  of  mortgraffe— Purchaser  of 
fiqulty  of  Bedemptlon—Action  brought  \¥lthin 
twenty  years  of  payment. 

S.  mortgaged  land  to  the  lessor  of  the  plaintiff  in  1887, 
and  made  payments  to  him  on  account  from  time  to  time 
— the  last  payment  being  in  October  1848.  In  1842,  the 
equity  of  redemption  of  S.  was  sold  at  Sheriff's  sale,  and 
the  defendant  claimed  under  the  purchaser  from  the  Sheriff. 
Held,  That  the  mortgagee  could  maintain  ejectment  for 
the  land  within  twenty  years  after  the  last  payment  by  S. 
Doe  dem.  Fox  v.  Wright,  6  All.  241. 
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tiO— -Female  infant  —  Rianrf ay^  —  Hnsband  bonnd  to 
brings  action  ivithin  ti;venty  years  alter  right  of 
entry  of  infant. 

A  right  of  entry  accmed  to  a  female  infant  in  1826,  and 
in  1880,  a  few  months  before  her  infancy  ceased,  she  mar- 
ried the  plaintiff,  who  brought  action  to  recover  the  land 
in  1848.  Held^  That  he  being  under  no  disability,  was 
bound  to  bring  his  action  within  twenty  years  after  her 
right  of  entry  accrued,  and  therefore  that  his  right  was 
barred.     Starkie  v.  Parkes,  1  All,  556. 

Semble,  That  though  the  husband's  right  was  barred 
by  the  Statute  of  Limitations,  that  of  the  wife  was  only 
suspended  during  her  disability.     Ibid. 

91— Devise  to  u'idour  for  life— Children's  rigrht  of  entry* 

A  testator,  after  directing  that  so  much  of  his  estate  as 
was  necessary  should  be  sold  for  payment  of  his  debtst 
devised  all  the  residue  of  his  estate  to  his  executors,  in  trust 
to  hold  for  the  separate  use  and  benefit  of  his  wife  during 
her  life  or  widowhood,  and  to  pay  her  the  income  thereof  ; 
and  after  her  death  or  marriage  then  to  be  divided  among  his 
children.  Defendant  took  possession  of  the  land  in  1881, 
after  the  testator's  death  ;  the  widow  died  in  1856.  Held, 
That  the  children's  right  of  entry  did  not  accrue  until  the 
widow's  death,  and  their  title  was  not  barred  by  the  Statute 
of  Limitations.     D<te  v.  Driscoll,  4  AU.  176. 

92— Unoecupird  land— Orantee— Seisin— Possession. 

A  grant  of  land  Irom  the  Crown,  under  the  grecat  seal, 
with  a  plan  of  survey  annexed,  conveys  seisin  to  the 
grantee,  and  his  possession  will  prima  fade  be  deemed  to 
continue  while  the  land  remains  unoccupied  and  unim- 
proved. Held,  therefore.  That  an  adverse  possession  of 
ten  years  in  the  defendant  would  not  bar  the  entry  of  the 
lessors  of  the  plaintiff,  who  claimed  as  heirs  of  the  grantee 
under  a  grant  made  in  1785,  the  land  being  shewn  to  re- 
main unoccupied  until  the  time  of  the  defendant's  posses- 
sion.    Doe  dem.  Kimpson  aiid  icife  v.  Crafty  1  Kerr  546. 

93— flufllciency  of  adverse  |possession  —  Aelinowled- 
ment  of  holding. 

Where  land  was  granted  by  the  Crown  to  L.  S.,  who 
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let  P.  into  possession  over  forty  years  ago,  and  P.  had  ac- 
knowledged that  the  land  was  held  by  him  under  L.  S. 
and  his  heirs,  and  had  paid  rent  to  the  widow  of  L.  S.,  and 
had  also  in  1822  agreed  with  one  of  the  sons  of  L.  S.  to 
hold  the  land  until  it  was  called  for  by  the  owners,  and  had 
shortly  after  died  in  possession.  Held,  That  the  defen- 
dant who  had  come  in  under  B.,  who  obtained  possession 
from  the  widow  and  family  of  P.,  had  not  such  an  adverse 
possession  as  to  bar  the  entry  of  the  heirs  of  of  L.  S.  Doe 
dem.  Stranger  y.  Thom/pson,  1.  Kerr  564. 

Coverture  ceasing,  action  brought  within  ten  years  and 
within  forty  years  after  right  accrued,  though  not  within 
twenty  years  after  coming  of  age.     Qaare,   If  sufficient. 
See  Partition. 

JB.  Tenancy  at  Will. 
94— Determination  of  tenancy. 

In  ejectment,  the  defendant,  by  virtue  of  the  Act  of 
Limitations  6  Wm.  IV.,  cap.  48,  sec.  7,  relied  on  a  tenancy 
at  will,  created  more  than  twenty  years  before  the  com- 
mencement of  the  action.  Held,  That  cutting  down  and 
carrying  away  wood  from  the  premises  in  question,  and 
making  surveys  upon  it,  and  any  sach  entry  without  the 
consent  of  the  tenant  at  will,  would  operate  as  a  determin- 
ation of  the  tenancy.  Doe  dem.  Lyon  v.  Sl^ivin,  3  Kerr 
258. 

<l^ A.  person  taking  possession  of  land  under  an 

agreement  to  purchase,  which  specified  no  time  for 
the  continuance  of  the  possession  in  the  event  of  the  pur- 
chase not  being  completed,  becomes  a  tenant  at  will;  and 
such  tenancy  must  be  terminated  by  some  act  of  the  par- 
ties before  he  can  be  ejected  on  non-completion  of  tha 
purchase.     Doe  v.  Denny,  8  AIL  50. 

The  Act  6  Wm.  IV.,  cap.  43,  sec.  7,  does  not  apply  to 
such  a  case ;  but  only  to  questions  arising  under  the  Statute 
of  Limitations.    Ibid. 

36 T.  P.  put  C.  in  possession  of  land  to  hold  for 

him  and  keep  trespassers  off,  with  liberty  to  cut  the  grass 
and  fire-wood  upon  it :  0.  held  it  until  his  death  in  1821 
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(nearly  thirty  years),  but  never  olaimed  it  as  his  own  ;  on 
the  death  of  C,  his  son  D.  succeeded  to  the  possession 
and  continued  to  hold  the  land  as  his  father  had  done, 
till  T.  P.'s  death,  and  afterwards  for  W.  P.,  the  son,  and 
one  of  the  heirs  of  T.  P.,  until  1844,  when  he  conveyed  it 
to  G.  P.,  a  son  of  W.  P.,  under  whom  the  plaintiff  claimed 
by  a  deed  dated  in  1856.  The  defendant  claimed  under  J. 
P.,  a  grandson  and  one  of  the  heirs  of  T.  P.,  who  entered 
on  the  land  after  the  conveyance  to  C.  P.  in  1844.  Held, 
— 1st.  That  G.  was  not  a  tenant  tor  years  to  T.  P.,  subject 
to  a  rent  service,  but  at  most  a  tenant  at  will,  and  that 
such  a  tenancy  terminated  at  his  death  in  1821;  2nd. 
That  the  holding  by  D.  created  a  new  tenancy  at  will 
between  him  and  the  heirs  of  T.  P.,  which  terminated  in 
1828,  and  that  at  the  expiration  of  twenty  years  therefrom 
the  right  of  T.  P.*s  heirs  was  barred,  and  D.  had  the  fee 
simple — the  five  years  allowed  by  the  14th  section  of  the 
Statute  of  Limitations,  6  Wm.  IV.,  cap.  48,  having  expired 
on  the  1st  January  1842 ;  8rd.  That  as  the  plaintiff,  being 
the  heir  of  C.  P,  might  claim  by  descent,  the  Judge  was 
right  in  refusing  to  leave  to  the  jury,  whether  at  the  time 
G.  P.  conveyed  to  the  plaintiff,  he  was  not  disseised  by  the 
entry  and  possesssion  of  J.  P.    Doe  v.  McGloyn,  4  All.  189. 

See  Supra  I.  2. 

dY— Arrangrement  \¥lih  party  makingr  him  tenant  at 
ivill— Owner  enterini^— Exclnsive  possession  oT 
part. 

Where  a  party  was  allowed  to  enter  on  a  lot  of  wilder- 
ness land,  with  the  privilege  of  clearing  and  chopping  a 
portion  of  it,  but  under  such  an  arrangement  as  to  the 
remaining  portion  as  would  make  him  a  tenant  at  will  of 
the  whole ;  but  the  owner  also  entered  from  time  to  time 
and  cut  and  disposed  of  the  timber.  The  Statute  of 
Limitations  was  held  not  to  run  in  favor  of  the  tenant 
except  as  to  the  part  exclusively  occcupied  by  him.  Doe 
dem.  McKenzie  v.  Masher,  2  Pug.  855. 

Si§— Determining^  tenancy. 

Any  act  upon  the  land  by  the  person  having  title  for 
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which  he  would  be  otherwise  liable  as  a  trespasser  amounts 
to  a  termination  of  a  tenancy  at  will.  Doe  dem.  Botaford 
V.  Tidd,  5  All.  669. 

(7.  Tenants  in  Common. 

39 As  between  tenants  in  common,  the  right  of 

one  tenant  to  bring  ejectment  within  five  years  of  the  Act 
of  Limitations  (6  Wm.  IV.,  cap  48)  taking  effect,  is  saved 
by  the  sixteenth  section,  where  the  possession  was  not 
adverse  according  to  the  law  existing  at  the  time  when  the 
Act  took  effect.     Doe  dem.  WUliams  v.  Leavitt,  2  Kerr,  88. 

80 = — A.,  being  in  possession  of  land  as  tenant  in 

common  with  his  brother  and  sister,  went  away  from  the 
property  in  1820,  leaving  his  mother,  brother  and  sister  in 
possession ;  the  defendant  married  the  sister  and  bought 
the  brother's  share  in  1824,  but  the  brother  remained  in 
possession  until  1881,  receiving  the  whole  of  the  profits 
for  the  purpose  of  supporting  his  mother — to  which  all  the 
family  considered  themselves  bound  to  contribute.  A.  died 
in  1826,  leaving  a  son,  the  lessor  of  the  plaintiff,  under 
age,  who  brought  ejectment  in  1846.  Held,  That  up  to 
1881,  there  was  no  exclusive  possession  in  any  one  of 
the  tenants  in  common  to  bring  the  case  within  the  Act  6 
Wm.  IV.,  cap.  48,  sec.  12 ;  that  the  statute  did  not  begin 
to  run  against  A.  in  his  life-time ;  and  that  the  right  of 
the  lessor  of  the  plaintiff  was  not  barred.  Doe  dem 
Thompson  v.  Marks,  8  Kerr  659. 

L.I1IIIT  BOND. 

See  Bonds — Bail — Practice. 

liiqiroRS. 

Sale  off^Bestrafnlngr  of. 

See  B.  N.  A.  Act. 

Conviction  for  selling  without  llcen»<» 

See  Justice  of  Peace. 

LITERY  OF  SEISIiW 
Orant  of  land  conveys  seisin. 

See  Crown  Grant  II.  4. 
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Allowing  party  to  give  evidence  of  seisin. 

See  Evidence  VIII.  12  a. 
Party  in  ponsession—Presnmption  of  livery  of 

See  Deed  I.  20. 
Fact  ot  Seisin— Circumstances. 

In  order  to  shew  livery  of  seisin  nnder  an  unregistered 
deed,  the  grantee  shewed  that  after  the  deed  was  delivered 
he  and  the  grantor  were  passing  by  the  land,  when  the 
latter  said  to  him,  '*  Here  is  your  estate,  it  don't  belong  to 
me — I  have  deeded  it  to  yon,"  and  that  the  grantee  took 
hold  of  a  part  of  a  building  on  the  land,  and  said  he  thought 
be  would  repair  it,  and  put  tenants  in ;  and  that  he  after- 
wards exercised  ownership  over  it.  The  grantee  afterwards 
became  insolvent,  and  in  the  schedule  of  his  property,  filed 
pursuant  to  the  Act  7  Vic.  cap.  32,  this  property  was 
omitted.  Heldy  That  the  jury  were  warranted  in  coming 
to  the  conclusion  that  livery  of  seisin  had  been  given. 
McLardy  v.  Flaherty,  8  Kerr  465. 

IfOcal  Le^slatnre. 

See  B.  N.  A.  Act. 

LOCUS  fSTAMDI. 

Bi^lit  to  liave— Contestini?  title. 

See  Practice  in  Equity  II.  4. 

LOST  RECORD. 

See  Judgment  I.  6. 

LUiliATIC. 
filettingr  aside  proceedings  against. 

See  Practice  VI.  15. 

Deod  of. 

Scr  Dt^ed  I.  35. 

Disability. 

See  Limitations — Statutts  of,  I.  8 — Fairiveather  v.  Mc- 
Monaifle, 

Lnnatic^s  estate— Committee  ot— Wlien  action  against 
not  sustainable. 

Set  Action  at  Law  IX. 
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19IAOI8TBATE. 

See  Justice  of  the  Peace. 


False  return  ot  lYIeinber— Proof  of  actaal  malice 
necessary  to  sustain  action  aurainst  Slieriil  for 
makini^. 

See  Election  Law. 

Practice  ot  striking  out  names  of  persons  retusing  to 
take  oath  admissible  in  question  ot  malice. 

See  EviJence  III.  7. 

Regristrar  relinsinff  to  regrister. 

See  Pleading  I.  56. 

Proof  ot— When  unnecessary  in  question  ot  negli- 
gence. 

See  Action  on  the  Case  II. 

Inlluence  ol  malice. 

See  Criminal  Law  11.  4 — Malicious  Arrest.  &c. 

I?IAI.I€IOIJS  ARREST  AND  PROS£€irTIOI\. 

Reasonable  and  Pbobable  Cause. 
Arrest. 

Proof  of  signature  of  defendant  to  affidavit  unnecessary, 
if  arrest  made  by  his  procurement.     See  Evidence  YII.  5. 

Excessive  damage— JVeiv  trial  not  granted  unless 
damages  outrageous. 

See  New  trial  III.  11. 

Malicious  Prosecution. 
1— Evidence— Copy  ot  indictment. 

A  copy  of  an  indictment  certified  by  the  proper  officer, 
though  improperly  obtained,  is  admissible  in  evidence  in 
an  action  for  malicious  prosecution.  Heany  v.  Lynn,  Ber. 
27. 

9— Prosecutor. 

Defendant  charged  the  plaintiff  with  steahng,  on  which 
he  was  indicted  at  the  Sessions,  and  acquitted.  The  pro- 
secution was  conducted  by  the  Clerk  of  the  Peace  ;  but  the 
defendant  consulted  with  him,  and  procured  the  attendance 
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of  the  witnesses.  Held,  Sufficient  evidence  that  the  de- 
fendant was  the  prosecutor.     Burgoyne  v.  Moffat,  5  AU.  18* 

3— Jflotlve. 

Any  motive  for  a  prosecution,  other  than  that  of  wish- 
ing to  bring  a  guilty  party  to  justice  is  evidence  of  malice* 
Retaining  the  Clerk  of  the  Peace  to  prosecute  an  indict- 
ment against  the  plaintiff,  before  the  Sessions,  together 
with  the  conduct  of  the  prosecutor  before  and  after,  are 
proper  matters  to  be  left  to  the  jury  on  the  question  of 
malice.     Alward  v.  Sharp,  1  Han.  286. 

4 Any  motive  for  a  prosecution,  other  than  that 

of  bringing  a  guilty  party  to  justice,  is  a  malicious  motive. 
Malice  may  be  inferred  from  the  want  of  probable  cause ;  and 
the  inference  is  strengthened  where  the  defendant  does  not 
come  forward  as  a  witness  to  rebut  it.  Burgoyne  v.  Moffat, 
6  AIL  18. 

<l— Proceedings  agTAinst  party  by  snminons   sufficient 
i«'itliOUt  urarrant. 

It  is  not  essential  to  the  maintenance  of  an  action  for 
malicious  prosecution  for  a  crime,  that  a  warrant  should 
have  been  issued  against  the  plaintiff  and  that  he  should 
have  been  arrested.  It  is  sufficient  that  he  has  been  pro- 
ceeded against  by  summons  on  the  defendant's  complaint. 
Where  the  declaration  alleged  that  a  warrant  had  been 
issued  against  the  plaintiff,  and  that  he  had  been  arrested 
on  the  charge,  an  amendment  was  allowed,  substituting 
therefor,  that  a  summons  had  been  issued  by  a  Justice  of 
the  Peace  B>nd  served  upon  the  plaintiff,  and  that  he  at- 
tended before  the  Justice  in  obedience  thereto.  Vincent  v. 
West,  1  Han.  290. 

6'Detainingr  debtor,  after  payment  ot  debt. 

An  action  will  not  lie  for  maliciously,  and  without  pro- 
bable cause,  detaining  the  plaintiff  in  prison  after  payment 
of  the  debt  for  which  he  was  arrested,  unless  a  legal  deter- 
mination  of  the  suit  is  shewn;  or  the  plaintiff  had  been 
ordered  to  be  discharged  by  the  Court.  McPhelim  v.  Wei 
don,  5  AIL  858.     See  Action  at  Law. 
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Reasonable  and  Probable  Cause. 

Y— Proceeding  criminally  against  party* 

Plaintiff  was  a  boarding-house  keeper,  in  whose  house 
defendant  bad  boarded,  having  the  use  of  a  room,  and  some 
furniture  of  his  own.  He  went  to  England,  leaving  his 
furniture  in  the  house,  and  after  being  absent  several 
months,  applied  through  his  agent,  to  the  plaintiff  for  the 
furniture ;  she  gave  up  a  portion  of  it,  but  kept  the  rest, 
claiming  a  lien  on  it  for  a  balance  due  from  defendant  for 
board.  Defendant  then  brought  an  action  of  replevin  for 
the  famiture,  and  obtained  a  verdict,  the  Judge  ruling  that 
a  boarding  house  keeper  had  no  lien  on  the  goods  of  his 
guest.  Before  and  after  the  trial  negotiations  for  settle- 
ment took  place  between  the  attorneys,  plaintiff  offering  to 
give  up  the  goods  on  being  paid  a  certain  sum,  which  de- 
fendant refused,  offering  a  smaller  sum.  The  plaintiff's 
counsel  applied  for  a  new  trial  in  the  action  of  replevin,  on 
the  ground  of  misdirection  as  to  the  lien,  and  the  Court, 
after  a  few  days  consideration,  refused  a  rule.  While  this 
motion  was  pending,  and  while  the  plaintiff's  counsel  was 
absent  from  the  town  where  she  lived,  attending  the  Court, 
defendant  again  applied  to  her  for  the  furniture,  offering 
her  a  sum  of  money  if  she  would  give  it  up  in  the  absence 
of  her  attorney,  and  threatening  to  take  proceedings  against 
her  and  ruin  her  house  if  she  refused:  the  plaintiff  still 
claimed  a  right  to  hold  the  furniture,  and  refused  to  do 
anything  in  the  absence  of  her  attorney.  Defendant  then 
applied  to  the  police  Magistrate,  and  obtained  a  warrant 
against  the  plaintiff  under  the  Act  27  Vic.  cap.  6,  for  un- 
lawfully, as  a  bailee,  detaining  his  property  and  coDverting 
it  to  her  own  use,  under  which  warrant  she  was  arrested 
and  imprisoned  for  want  of  bail,  and  on  examination,  the 
charge  was  dismissed.  In  an  action  for  malicious  prose- 
cution and  false  imprisonment,  the  jury  were  directed  that 
if  the  plaintiff  was  a  bailee  of  the  goods,  and  fraudulently 
converted  them  to  her  own  use,  the  defendant  had  proba- 
ble cause  for  the  prosecution,  whatever  he  might  have 
believed  on  the  subject ;  that  if  plaintiff  had  not  fraudulently 
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converted  the  goods,  if  defendant  believed,  and  bad  reason- 
able grounds  for  believing  that  she  had  done  so,  there  was 
also  probable  cause ;  but  if  he  did  not  believe  plaintiff  to  be 
guilty  of  fraudulent  conversion,  and  in  his  own  mind  be- 
lieved and  had  reasonable  grounds  for  beUeving  her  inno- 
cent,  then  there  was  want  of  reasonable  and  probable 
cause.     Heldj   That   the   (direction    was  right;    that  the 
knowledge  and  belief  of  the  defendant  as  to  the  plaintiff's 
claim  to  hold  the  goods,  and  his  acts  in  reference  thereto, 
and  the  inferences  to  be  drawn  from  the  acts  of  the  parties, 
the  negotiations  for  settlement,  the  claims  by  one  party 
and  the  offers  by  the  other,  were  proper  matters  for  the 
consideration  of  the  jury ;  and  that  the  Judge  would  not 
have  been  justified  is  directing  the  jury,  that  as  the  plain- 
tiff had  no  legal  right  to  detain  the  goods,  her  refusal  to 
give  them  up,  afforded  probable  cause  for  instituting  the 
prosecution  against  her  under  the  Act.    Held  also.  That 
under  the  circumstances,  a  verdict  for  iSSOO  damages  was 
not  excessive,  it  not  being  shewn  that  the  jury  were  actuat- 
ed by  any  improper  motive,  or  acted  on  a  wrong  principle. 
Abell  V.  Light,  1  Han.  240. 

S— Inferences  from  lads— Jury. 

Where  inferences  are  to  be  drawn  from  the  facts  proved 
in  an  action  for  malicious  prosecution,  the  case  must  be 
left  to  a  jury  ;  and  the  question  of  ''  probable  cause " 
should  not  be  determined  by  the  Judge  alone.  Alward  v. 
Shajy,  1  Han.  286. 

9— Conflicting  evidence Determination  of— Reason- 
able and  probable  causfs 

When  the  evidence,  tending  to  show  whether  the  plain- 
tiff was  or  was  not  guilty  of  the  crime  charged  against  him» 
is  conflicting,  the  Judge  cannot  determine  the  question  of 
"reasonable  and  probable  cause.**  Vincent  v.  West,  1 
Han.  290. 

lO— Verdict—Uncertainty  as  to  grronnds  ot  finding:. 

Where  the  evidence  of  want  of  probable  cause  was  such, 
that  it  should  have  been  decided  by  the  Judge  against  the 
defendant ;  but  he  left  both  that  and  the  question  of  malice 
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to  the  jury,  who  found  for  the  defendant,  a  new  trial  waa 
granted ;  as  it  could  not  be  known  whether  the  verdict  was 
given  on  the  ground  that  there  was  probable  cause  (which 
would  have  been  contrary  to  law)  or  that  there  was  no 
malice.     Hughson  v.  Keith,  5  AIL  59. 

Policeman— Acting  in  bona  flde  lieliei  oi  duty. 

See  Action  at  Law  XI. 

11— Jflalicions  prosecution  —  Termination  of  proceed-^ 
ings. 

Defendant  made  complaint  before  a  magistrate  that  the 
plaintiff  had  threatened  to  shoot  him,  whereupon  a  warrant 
was  issued  and  the  plaintiff  arrested  and  brought  before 
the  magistrate,  who,  after  hearing  the  parties,  dismissed 
the  complaint.  Held,  in  an  action  for  malicious  prosecu- 
tion, That  there  was  evidence  of  the  termination  of  the 
proceedings  before  the  magistrate.  Malice  is  not  a  ques- 
tion for  the  Judge  to  determine.  Wassoti  v.  Taylor,  1 
Han.  102. 

I^odfl^ing  complaint  before  Jnittice. 

See  Trespass  V.  14,  Brown  v.  Moore. 

iyiALi€ior»  iMjrRiES. 

See  Criminal  Law. 

j!iArvDA]?ii;s. 

A,  When  Granted. 

To  Inferior  Courts — Corporation — To  enforce  Contract 
— Alternative  Mandamus. 

B.  When  Refused. 

To "  Inferior  Courts  —  Corporation  —  General  Sessions 
— Justice  of  Peace — Foundation  for  Application — Affidavit 
entitling  of  —  Return  to  —  Other   Remedy  —  Mandamus 

Refused. 

C  Miscellaneous. 

A.  When  Granted. 
i~To  Inferior  Courts— To  enter  Indynienl. 

A  mandamus  will  issue  to  compel  the  Court  of  Common 
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Pleas  to  enter  up  judgment  on  a  verdict,  the  Court  having 
no  power  to  grant  a  new  trial.  Rex  v.  Justices  of  Northum- 
berland, C.  Ms.  8. 

9~To  trjr  Cause. 

Where  the  presiding  Justices  of  the  Common  Pleas, 
who  were  also  Justices  of  the  Peace,  refused  to  try  a  cause 
because  from  their  position  and  knowledge  as  Justices  of 
the  Peace,  they  believed  that  the  defendants  ^who  were  a 
committee  of  the  Justices)  had  contracted  with  the  plain- 
tiff in  their  public  capacity  for  the  performance  of  public 
work ;  the  Court  granted  a  mandamus  to  the  Justices  of 
the  Common  Pleas  generally,  to  try  the  cause.  Ex  parte 
Leonard,  1  AU,  269. 

8~To  perfect  Judinn^nt* 

The  provisions  of  the  Act  85  Geo.  III.  cap.  2,  are  im- 
perative as  to  the  time  within  which  a  defendant  may  ap- 
pear in  the  Inferior  Court  in  a  suit,  and  if  he  does  not  ap- 
pear within  such  time,  he  cannot  afterwards  be  let  in  to 
defend,  and  the  plaintiff  is  entitled  to  a  mandamus  to  per- 
fect his  judgment.     Rex  v.  Justices  of  York,  Hil.  T.  1881. 

4— Corporation. 

A  mandamus  lies  to  the  Corporation  of  St.  John  to 
compel  them  to  collect  a  moiety  of  the  amount  assessed 
and  apportioned  by  the  Commissioners  on  the  parties 
bfllefitteu  by  the  extension  of  a  street,  under  the  Act  23 
Vic.  cap.  44.     hx  parte  Jones,  5  All.  183. 

fk—To  enforce  contract— Public  ivorl£« 

A  mandamus  lies  to  enforce  a  contract  entered  into  by 
a  person  with  public  officers  for  the  performance  of  .public 
work,  on  which  he  has  the  legal  right  to  the  money,  but  no 
legal  remedy  by  action,  though  a  third  party  was  secretly 
interested  with  him  in  the  performance  of  the  work,  and 
claims  the  money  under  an  arbitration  to  which  they  had 
submitted  their  disputes.  Regina  v.  Justices  of  York,  1 
All.  273. 

6— To  restore  pilot. 

The  right  of  the  Corporation  of  Saint  John  to  appoint 
pilots  under  its  Charter  has  been  recognized  by  Act  of  As- 
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sembly ;  and  the  tenure  of  such  appointments  being  daring 
pleasure,  if  the  Corporation  remove  a  pilot  without  assign- 
ing any  cause,  a  mandamus  will  not  lie  to  restore  him,  Ex 
parte  Langan,  8  AU,  1S5. 

6  a—Appraisers  of  damages— Alternative  maadaatHS* 

An  application  for  a  mandamus  to  the  appraisers  of 
damages  under  the  Act  19,  Vie.  cap.  17,  requiring  them  to 
assess  the  value  of  land  taken  for  a  railroad,  was  resisted 
on  the  ground  that  the  right  of  way  had  been  given  to,  and 
the  track  laid  out  by  the  European  and  North  American 
Railway  Company  under  a  deed  executed  by  the  applicant ; 
that  all  the  right  of  that  Company  had  been  transferred  to 
the  Government ;  and  that  the  land  taken  by  the  (Govern- 
ment was  identical  with  that  laid  out  by  the  Company^ 
Held,  That  as  this  identity  was  left  doubtful  by  the  affida* 
vits,  an  alternative  mandamus  should  issue.  Ex  parte 
Gray,  4  All.  118. 

B.  When  Bbfusbd. 
Y— Interior  Coart— Enterlas  Jadinn^nt. 

The  Court  will  not  grant  a  mandamus  to  the  Justicea 
of  an  Inferior  Court  of  Common  Pleas,  requiring  them  t& 
enter  up  judgment  for  the  plainti£f  in  an  action  of  recog- 
nizance of  bail  in  that  Court ;  when  such  Justices  had  in 
the  exercise  of  their  discretion  set  aside  the  plaintifTa 
judgment  and  allowed  a  render  of  the  principal.  Sedden 
V.  Bu$sel,  Ber.  217. 

S— laferior  Coart— To  award  Costs. 

A  mandamus  was  refused  to  compel  the  Court  of 
Common  Pleas  to  award  costs  to  a  plaintiff  in  an  action  on 
a  bond  after  a  verdict  in  his  favour — ^it  being  a  summary 
action,  and  the  pleadings  subsequent  to  the  declaration 
being  special  and  not  according  to  the  summary  Act  12 
Vie.  cap.  40.    Ex  parte  OriJUh,  2  AU.  98. 

Quare,  Whether  the  jury  had  power  to  try  such  an 
issue.    Ibid. 

0 

•— CorporatioB— To  issae  aotes. 

The  Act  18  Vic.  cap.  6,  authorized  Commissioners  to- 
5S 
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oonvey  water  into  the  Town  of  Garleton  from  certain  lakes, 
and  for  that  purpose  to  purchase  the  water  rights,  a  por- 
tion of  the  Ifljids  round  the  lakes,  and  the  land  necessary 
for  laying  down  water  pipes,  to  distribute  the  water  in  the 
town  and  carry  off  waste  water ;  and  in  order  to  pay  for 
the  water  rights  and  lands  taken,  and  for  the  construction 
•of   all  necessary  works  and  all  incident  expenses,  the 
Corporation  of  Saint  John  were  authorized  and  required 
on  the  requisition  of  the  Commissioners,  to  issue  from 
time  to  time,  notes  or  certificates  of  debt  to  an  amount 
not  exceeding  £25,000.    The  Commissioners  entered  into 
a  contract  for  laying  down  the  pipes  and  conveying  the 
water  from  the  lake  into    the    town  for  £28,000,   and 
required  the  Corporation  to  issue  notes  for  that  amount, 
which  they  refused.    Heldy  That  as  it  was  not  shewn  that 
the  Commissioners  had  not  made  any  arrangements  for 
carrying  out  the  other  provisions  of  the  Act,  or  that  the 
balance  of  the  sum  limited  would  be  sufficient  for  that 
purpose,  the  issuing  of  the  notes  was  discretionary  with 
the  Corporation,  and  that  a  mandamus  would  not  be 
granted.    Ex  parte  Coster,  8  AU.  849. 

ia~-€teneral  Sessions— To  pay  for  work^fSherifl. 

A  mandamus  was   refused    to    compel    the  General 

Sessions  of  St.  John  to  pay  for  work  done  at  the  gaol  by 

direction  of  the  Sheriff,  it  not  appearing  that  they  had 

authorized  the  Sheriff  to  have  it  done.     Ex  parte  Thomas, 

6  AU.  8fi6. 

lO  a Mandamus  refused  to  compel  Magistrate  to 

proceed  in  a  criminal  cause  at  suit  of  private  prosecutor . 
See  Regina  v.  Duvaney,  1  Han.  571. 

See  No.  14. 

Il*-€oinoiissoners  of  Servers— Damage— Fonndatioii 
for  application  against— Compliance  with  Act — 
Powers  under— Be^inest— Demand. 


The  Act  2  Wm.  IV.,  cap.  26,  incorporating  the  St. 
John  Water  Company ,  authorized  them  to  draw  water 
from,  erect  reservoirs  on,  and  carry  pipes  through  private 
property,  provided  that  no  such  water  should  be  drawn, 


MANDAMUS.  876 


etc.,  without  compensation  being  paid  for  the  use  of  the 
same,  and  for  any  damage  sustained  by  the  operations  of 
the  Company,  and  in  case  of  disagreement  between 
the  Company  and  the  owners  of  the  land,  the  con^- 
pensation  to  be  determined  by  arbitration ;  and  if  the 
owner  of  the  property  should  decline  to  appoint  an  arbi- 
trator, the  Supreme  Court,  on  application  of  the  Company, 
should  issue  a  warrant  to  the  Sheriff  to  summon  a  jury  to 
assess  the  amount  to  be  paid.  By  Act  12  Vic.  cap.  61, 
further  powers  were  given  to  the  Company  to  enter  on 
private  property,  erect  dams,  and  draw  water  from  any 
stream,  on  paying  compensation  to  the  owners — ^tbe 
amount  to  be  determined  as  by  the  Act  2  Wm.  IV., 
cap.  26.  After  the  passing  of  this  Act,  the  Water  Com- 
pany erected  a  dam  upon  a  stream  flowing  through  private 
property,  laid  down  pipes  and  diverted  the  water  from  its 
natural  channel,  without  the  consent  of  the  owners.  By 
Act  18  Vic.  cap.  38,  all  the  property,  rights,  powers  and 
privileges  of  the  Water  Company  were  vested  in  Commis- 
sioners appointed  under  this  Act,  saving  to  all  parties  all 
rights,  remedies  and  actions,  for  any  act  done,  or  for  any 
contract  theretofore  made,  and  giving  the  Commissioners 
power  to  lay  down  pipes,  etc.,  for  extending  a  supply  of 
water ;  and  providing  that  in  case  of  damage  done  in  the 
execution  of  the  works,  the  Commissioners  should  pay  the 
party  sustaining  the  same,  such  compensation  as  should  be 
agreed  upon,  and  in  case  they  could  not  agree,  the  Com- 
missioners should,  on  request  of  such  party,  apply  to  a  Jus- 
tice of  the  Peace  for  a  warrant  to  the  Sheriff  to  summon  a 
jury  to  assess  the  damages.  The  Commissioners  continued 
the  obstruction  placed  on  the  stream  by  the  Water  Com- 
pany, and  laid  down  additional  pipes,  drawing  off  a  much 
larger  quantity  of  water.  A.,  claiming  as  one  of  the  heirs 
of  the  former  owner,  then  gave  notice  to  the  Commissioners 
that  he  claimed  damages  under  the  Act  2,  Wm.  lY,  cap. 
26,  and  the  several  Acts  in  amendment  and  incident  there- 
to, for  abstraction  of  the  water  by  the  Commissioners,  and 
requested  them  to  take  the  necessary  steps  for  summoning 
a  jury  to  assess  such  damages.    The  Commissioners  de- 
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clined  to  take  any  steps,  and  A.  gave  them  a  farther  notice, 
stating  that  they  had  refused  to  agree  upon  the  amotint  of 
compensation  for  obstructing  the  stream  and  diverting  the 
water,  and  requiring  them  to  take  the  necessary  and  legal 
steps  pointed  out  by  the  Acts  2  Wm.  IV.  cap.  26,  12  Vic. 
cap.  88,  or  any  of  them,  for  determining  tiie  amount  of 
compensation  to  be  paid  for  all  or  any  damage  which  he 
was  entitled  to  receive  in  his  own  right  or  in  behalf  of  the 
other  heirs,  as  well  for  the  acts  of  the  St.  John  Water 
Company  as  of  said  Commissioners.  The  Commissioners 
declined  to  take  any  proceedings  on  this  application,  stat- 
ing that  they  were  not  aware  that  any  damage  had  been 
done  to  A.  by  their  operations.  Held,  on  application  by 
A.  for  a  mandamus — 1st.  That  the  Commissioners  were 
right  in  refusing  to  act  on  the  first  notice  —  the  mode  of 
proceeding  under  the  Acts  2  Wm.  lY.  cap.  26  and  12  Vic. 
cap.  51,  being  by  arbitration,  and  not  by  a  jury ;  2nd. 
That  the  Commissioners  had  no  power  to  act  under  the  2 
Wm.  lY.  cap.  26,  even  if  they  had  been  requested  to  take 
the  proceedings  pointed  out  by  that  Act ;  8rd.  That  as  all 
rights  and  remedies  against  tiie  Water  Company  were  pre- 
served by  the  18  Yic.  cap.  88,  the  Commissioners  were  not 
bcund  to  apply  for  a  jury  to  assess  damages  for  the  acts  of 
the  Water  Company,  as  required  by  the  second  notice ;  4th. 
That  without  showing  who  the  other  owners  of  the  property 
were,  and  how  A.  was  entitled  to  claim  on  their  behfljf,  a 
mandamus  could  not  be  issued  to  assess  the  damages  due 
to  them,  but  must  be  confined  to  A.'s  interest  in  the  land ; 
5th.  That  it  was  sufficient  for  A.  to  show  by  his  affidavits 
a  prima  fade  case  of  title  to  the  land,  and  that  he  need  not 
produce  his  deeds ;  6th.  That  the  allegation  of  the  with- 
drawal from  its  natural  course  of  a  large  quantity  of  water 
from  a  stream  flowing  through  A.'s  land,  showed  a  prima 
facie  case  of  damage  to  him ;  7th.  That  a  demand  in  the 
alternative,  to  do  one  of  two  things,  and  a  general  refusal, 
was  sufficient  to  found  an  application  for  a  mandamus,  if 
the  applicant  was  entitled  to  part  of  what  he  claimed ;  8th. 
That  a  request  to  a  public  officer,  to  take  the  necessary 
and  legal  steps  pointed  out  by  an  Act  of  Assembly,  to 
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assess  damages  for  the  injury  done  to  the  applicant's  pro- 
perty under  the  authority  of  the  Act.  was  sufficiently  spe- 
cific ;  9tb.  That  an  objection  that  there  had  been  no  suf- 
ficient demand  could  not  be  taken  after  the  merits  of  the 
application  had  been  discussed  ;  10th.  That  where  an  ap- 
plication for  a  mandamus  fails,  because  there  was  no  de- 
mand and  refusal,  it  cannot,  as  a  general  rule,  be  renewed 
after  a  demand ;  though  there  may  be  circumstances  war- 
ranting a  departure  from  this  rule.  Regina  v.  Commission^ 
era  of  Sewers  SU  John,  1  Han.  8. 

id—Allldavit— Entitling  of. 

Irregular  if  entitled  in  a  cause  in  moving  for  a  rule  nisi 
— discharged  Mrithout  costs.  See  Regina  v.  Justices  of 
York,  1  AU.  90. 

13— jReturii  to— mayor— Beasons^lor  refhtsinis;  to  sf^ear 
party— Insufficiency  of. 

The  Mayor  of  Fredericton  is  merely  a  ministerial  offi- 
cer, and  has  no  judicial  functions  to  authorise  him  to  re- 
fuse to  swear  in  an  alderman  elect  on  the  ground  of  dis- 
qualification, if  properly  returned  by  the  presiding  officer. 

Semble,  That  an  information  in  nature  of  a  quo  warran- 
to might  lie  to  try  tbe  right  of  a  person  to  exercise  the 
office ;  but  it  would  be  an  insufficient  return  to  a  manda- 
mus to  tbe  mayor  to  swear  in  a  person  returned  as  duly 
elected  by  the  proper  officer — to  say  that  he  was  not  duly 
elected.     Ex  parte  Richards.  2  Han.  131. 

Trying  right  to  exercise  office. 

See  quo  warranto. 
Second  Application. 

See  Practice  V.  17. 

14— Otiier  remedy  —  lUandamus  refused  -~  Justice  of 
Peace* 

Where  a  Magistrate  commenced  the  examination  of  a 

criminal  charge,  but  refused  to  proceed  because  he  though  | 

that  the  only  witness  offered  to  prove  a  material  fact,  was 

not  competent ;  the  Court  refused,  on  the  application  of  a 

private  prosecutor,  to  grant  a  mandamus  to  compel  him  to 

proceed,  there  being  another  remedy  by  bill  of  indictment 

before  the  Grand  Jury.    Reg.  v.  Duvaney,  1  Han.  671. 
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15— -Remedy  on  CoTenant— IVot  repairing  hH^ge* 

The  St.  John  Water  C!o.,  (incorporated  by  Act  2  Wm. 
IV.  cap.  26,)  covenanted  witli  G.  to  build  a  bridge  over  cer- 
tain overflowage  on  his  land,  caused  by  their  works  and  to 
keep  the  same  in  repair  while  they  continued  to  overflow  hi* 
land.  All  the  rights  of  the  Company  were  afterwards 
vested  in  Commissioners,  by  Act  18  Vic.  cap.  38,  subject  to 
the  outstanding  liabilities,  and  saving  to  every  person  all 
rights  and  remedies  by  reason  of  any  contract  or  agreement 
theretofore  made.  Heldy  That  G.  had  a  legal  remedy  by 
action  on  the  covenant,  for  not  repairing  the  bridge,  and 
therefore  that  a  mandamus  would  not  lie  against  the  Com- 
missioners  to  compel  them  to  repair  it.  Reg.  v.  Sean, 
6  AU.  68. 

C    MiSOBLLANEOUS. 

M— Railway  Company— CompelUnff  Company  to  mn 
daily  trains  —  Constmctlon  of  Act  — Remedy  by 
Action. 

By  the  Act  36  vie.  cap.  37,  sec.  13,  the  New  Brunswick 
and  Qanada  Railway  Go.  are  required  '^  to  provide  and  run 
all  trains  necessary  for  the  carrying  of  passengers  and 
freight,"  and  to  "  run  at  least  one  daily  train  each  way  over 
the  said  main  hne  and  branches,  (Sundays  excepted,)  unless 
prevented  by  weather,  accident  or  some  other  unavoidable 
cause,  other  than  from  want  of  Railway  Stock,  or  from 
keeping  the  road  or  its  appliances  in  good  running  order.'  ^ 
Held,  That  the  fact  that  there  was  no  profit  derived  from 
running  a  daily  train  between  St.  Andrews  and  Watt  Junc- 
tion, (one  of  the  branches  of  the  road,)  was  not  one  of  the 
*'  unavoidable  causes ''  that  would  justify  the  Company  in 
not  running  a  daily  train.  Railway  Acts,  and  those  of  thai 
description  which  are  obtained  on  the  application  of  their 
promoters  are  treated  as  contracts  between  the  incorpora- 
tors  and  the  public.  The  language  of  the  Acts  is  therefore 
considered  as  the  language  of  the  promoters,  and  where 
doubts  arise  as  to  the  construction  of  that  language,  the 
benefit  of  the  doubt  is  to  be  given  to  those  who  might  be 
prejudiced  by  the  exercise  of  the  powers  given  by  the  Act. 
Where  the  remedy  by  action  is  not  so  efficacious  as 
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that  by  mandamus^  the  right  of  the  latter  is  not  taken 
away.  Re  New  Brunswick  d  Canada  Railway  Co.  Ex 
parte  Attorney  Oeneraiy  1  P.  dt  B.  667. 

lY^niaiilcipal  aid  to  Railway  Company —Mo  aathoiity 
to  take  StocliL— Ultra  vireft. 

A  mnnicipality  authorized  by  the  Legislature  to  take 
Stock  in  a  Company  incorporated  for  the  construction  of  a 
line  of  railway  particularly  defined  by  the  Act,  is  not  bound 
to  issue  debentures  to  a  Company  not  incorporated  to  con- 
struct that  specific  line,  and  not  being  such  a  line  of  rail- 
way as  the  municipality  is  authorised  to  take  Stock  in  by 
the  Act  84  vie.  cap.  44,  the  appointment  of  a  director  by 
the  County  Council  and  the  subscription  of  the  Stock  list 
by  the  Warden  is  of  no  avail,  and  being  in  excess  of  their 
powers  they  would  have  no  right  to  assess  for  payment  ci 
interest  on  debentures  nor  for  payment  of  principal.  Ex 
parte  The  New  Brunmoick  Railway  Co.,  2  Puq.  78. 

U—  Compeilini:  Assessment— School  trustees* 

Where  the  trustees  of  a  school  district  refused  to  pay  a 
payment  had  against  them  in  their  corporate  capacity,  and 
did  not  assess  their  district  to  satisfy  the  judgment,  a  writ 
of  mandamus  was  granted  to  compel  the  assessment. 
Ex  parte  Devoe,  1  P.  dt  B.  613. 

19— Parish  Oillcers. 

Session  bound  to  confirm  election  of  Parish  Officers. 
See  Election. 

94^Parlsh  Oillcers— Election    ol— Sessions  bonnd  to 

coniirm* 

Where  a  list  of  the  Parish  Officers  elected  at  the  Parish 
meeting  has  been  properly  certified  by  the  chairman  and 
attested  by  the  clerk,  the  sessions  are  bound  to  confirm 
the  election  unless  some  irregularity  is  shewn  in  the  elec 
tion.     Ex  parte  Robinson,  et  al,  1  Pug.  321. 

91— Private  Corporation— Registry  of  IStock. 

The  court  will  not  grant  a  mandamus  to  a  private  cor- 
poration to  compel  them  to  register  a  transfer  of  stock  in 
their  books.     Ex  parte  Watson,  8  Piig.  600. 
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nEAJftSLAUOHTCR. 

See  Criminal  Law. 

manijrje:. 

Mot  incident  to  land  conveyed— Conversion  of 

See  Trover  16. 

MARKET. 

See  Bv-Law  8 — Power   to  establish  Market — Corpora- 
tion  14 — Fredericton  (City  of). 

19IARRIAOE. 
Performance  of  hy  Commissioner. 

See  Evidence  VI.  3. 

Soiemnisinir  of— Party  under  age— Penalty. 

See  Justice  of  Peace  IV.  32.     Regina  v.  GaUant. 

Breach  of  promise  of 

See  Evidence  III.  29.     Burke  d  Scnlmer, 
Averment  of— Action  for  mesne  profits. 

See  Ejectment  VI.  2. 
Proof  of  marriaffe. 

See  Evidence  VI.  4. 

MARRicD  ^ironiABr. 

See  Husband  and  Wife. 
fjCffacy  to— Action  after  decease  of* 

See  Action  at  Law  IX.  13. 
Covertnre  ceasing— Infant— Riglit  of  entry. 

See  Partition. 
Parol  gift  of  land  to  wife— Title. 

See  Limitations  (Stat,  of)  IV.  16. 

Application  by  married  ivoman  to  set  aside  proceed- 
ings in  suit  against  husband. 

See  Practise  VI.  56.     BurcheU  v.  Poor, 

niASTER  AMD  SERVANT. 

Dismissal  fbom  Employment. 
1— Justification— Knoivingly  bearer  of  challenge. 

To  have  been  knowingly  the  bearer  of  a  challenge  to 
fight  a  duel,  is  such  an  offence  as  will  jastify  a  merchant 
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in  the  immediate  dismissal  of  a  clerk  from  his  employ- 
ment.   DoUy  y.  Kinnmr^  1  Kerr  480. 

9— Enyagiiiiir  in  other  employment* 

Plaintiff  was  engaged  by  defendant  for  two  years  as 
clerk,  and  shortly  afterwards  entered  into  partnership  with 
other  parties  for  the  purpose  of  carrying  on  the  same  kind 
of  business  as  his  employer.  Held^  That  this  was  such  a 
breach  of  duty  as  would  justify  his  dismissal.  Tozer  v. 
HxUchinson^  1  Han.  540. 

3 If   another  ground  of    dismissal   existed,   the 

defendant  has  a  right  to  avail  himself  of  it  at  the  trial, 
though  he  was  not  aware  of  it  at  the  time  of  dismissal. 
Ibid. 

Dismisftal  without  sniilcieiit  canse—Riffht  lo  immed- 
iate action— Damages. 

See  Damages  1. 16. 

4 —  Action  for  wages  —  l^uantnm   memit  —  Previous 
receipt* 

Upon  the  quantum  meruit  for  three  years'  service  as 
derk  and  book  keeper,  the  defence  set  up  was  that  the 
plaintiff  had  taken  goods  from  the  defendant's  store  which 
he  had  not  charged  himself  with  in  the  books,  that  the 
defendant  having  discovered  this,  threatened  to  proceed 
criminally  against  the  plaintiff,  but  the  matter  was 
arranged  by  the  plaintiff's  giving  to  the  defendant  a 
receipt  in  full  of  all  demands,  and  the  plaintiff's  quitting 
the  defendant's  service.  The  plaintiff  notwithstanding 
brought  this  action,  and  the  case  was  left  to  the  jury  as  to 
the  value  of  the  plaintiff's  services,  and  the  amount  he 
had  received.  The  jinry  having  found  a  verdict  for  the 
plaintiff  for  £24,  the  Court  refused  to  disturb  it.  Deaver 
v.  Bradley y  2  Kerr  110. 

«S— Master  of  vessel— iVegligence. 

The  registered  owner  of  a  vessel  is  not  liable  for  the 
negligence  of  the  master,  unless  he  has  been  appointed  by 
8uch  owner,  or  is  acting  for  him  as  his  servant  or  agent  in 
the  navigation  of  the  vessel.  Newbury  v.  Young,  1  Pug. 
148. 
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Stage  Driver— Preftmnptlon  as  to  iiajrtnff  over  pt 
senfrer  atonef  • 

See  AsBmnpsit  III.  44. 

Action  by  natter  for  Servani^s  earnings  llnoni  oilier 
parties  daring  engagentent. 

See  Assumpsit  IIL  15. 
negligence  of  Servant— Liability  of  Jllaster. 

See  Carrier  7 — Negligence. 
Relation— Selling  Einmber— Approval. 

See  Trespass  III.  6. 
Dnty  of  master  towards  workmen. 

See  Negligence  6.     Craig  v.  Chishobn 
•—Contract  of  hiring—Dismissal— Oronnds  of« 

Declaration  set  out  contract  of  hiring  from  9tti  April, 
1874.  The  evidence  was  that  plaintiff  had  been  in 
defendant's  employ  for  previous  year,  which  comm^iced 
on  the  9th  April,  1878.  On  10th  April,  1874,  plaintiff  not 
having  yet  left  defendant's  employ,  the  latter  told  him  to 
continue  on  as  before.  Heldy  That  the  contract  for  the 
second  year  would  begin  on  the  9th  April,  and  that  there 
was  no  variance. 

It  is  no  part  of  an  ordinary  contract  of  hiring  that  the 
servant  has  not  been  guilty  of  misconduct  in  any  previous 
employment,  and  he  is  not  bound  to  disclose  such  mis- 
conduct  in  the  absence  of  enquiries  made  of  him  by  the 
employer,  and  unless  the  servant  has  made  some  false 
representation,  the  discovery  of  such  misconduct  is  no 
ground  of  dismissal.     Orove  v.  DomviUey  1  P.  dt.  B.  48. 

HIASTER  IN  CHANCERY. 
Deed  fi*oin~£vidence  of  proceedings  rightly  done« 

See  Deed  L  17. 
Pni-chaser  under— Recovery  in  trespass. 

See  Trespass  I.  11. 

MATRAIHONIAL  CAUSES. 
Court  tor  trial  ol. 

The  Court  for  the  trial  of  Matrimonial  Causes  at  the 
passing  of  the  Act  28  Yic.  cap.  37,  consisted  of  a  Judge  of 
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the  Supreme  Court  as  Vice-president,  and  two  members  of 
the  Executive  Council.    Ex  parte  Chase,  6  AU.  894. 

By  the  Act  4  Wm.  IV.,  cap.  30,  all  the  members  of  the 
Executive  Council  were  ex-officio  Judges  of  the  Court. 
Ibid. 

An  order  for  Alimony  was  made  by  the  Vice-president 
of  the  Court  and  two  members  of  the  Council.  Held^ 
That  process  of  contempt  for  disobedience  of  tiie  order 
might  be  made  by  a  Court  consisting  of  the  Vice-presi- 
dent and  two  other  members  of  Council.    Ibid. 

MATOB. 
A  ndmisterial  oillcer. 

See  Mandamus  18 — Justice  of  the  Peace — Corporation 
— ^Fredericton  (City  of). 

IHEDICAI.  ACT. 

See  Pleading  I.  6G. 

JflEMORIAL. 
Evidence  of  incnmbrance  on  land—Binding  land. 

See  Lien  5 — ^Evidence  II,  83 — Execution  I.  2. 

mEBCHANTS  SHIPPIIVO  ACT. 

See  Shipping  Law. 

IflEBOEB. 

Of  accounts  between  parties. 

See  Assumpsit  III.  50. 

Judgment  obtained— Original  cause  of  action  merged 
in. 

See  Set  off  9. 
Judgment  changes  nature  of  debt. 

See  do. 
Tenancy  at  will—liife  estate. 

See  Ejectment  II.  2. 

niESlVi:  PBOFIT8. 

See  Ejectment  VL 

JVIEBITS. 

Setting  aside  Judgment  on  alHdavit  of  nterits. 

See  Judgment  by  Default. 
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IHIIIJB40I:. 

See  Costs  II.  82,  88. 

miLiTiA. 

See  Alien. 

RIIE.E.  DAM. 

See  Dam — Action  on  the  Case — Covenant — ^Damages  L 
%  3,  4 — ^Limitations  of  Actions — Water  Coarse. 

Mortvaffor  aadi  RIortvaffee— Mon-liability  ot  Jnortgaifee 
tor  ereetloii  of  Dam* 

See  Action  on  the  Case  III.  2. 
Use  ot  Dam— l^uestion  left  to  Jury. 

See  Action  on  the  Case  III.  8. 

fSlBlce«way~nimfti€ii^ality. 

The  power  given  to  the  Sessions  by  1  Bev.  Stat.  cap. 
68,  to  order  sluice-ways  to  be  made  in  dams,  is  vested  in 
the  municipalities  in  incorporated  counties  by  cap.  45. 
Quare^  Whether  it  is  necessary  to  prove  any  of  the  proceed- 
ings prior  to  the  order  of  the  municipality  to  construct  a 
sluice-way.    McLean  v.  Davis,  6  AU.  266. 

MINES  AMD  iinNERA£.!ll. 

See  Crown  Grant  III.  1,  2. 

liicense  to  dig. 

See  License — Pleading  II.  18. 

miNlSTEBlAE.  OFFICER. 

Mayor. 

See  Mandamus  18. 
Jastlce  of  the  Feace-~Ollicial  Act. 

See  Action  at  Law  XI.  6. 

HIIfSDESCRIFTIOlV. 

See  Bills  and  Notes  IV.  8,  VI.  10. 

MISFEASAIVCE. 

See  Bailment. 

MISJOIBTDER. 

Neither  want  of  parties  nor  misjoinder  is  a  ground  of 
demurrer  under  the  Equity  Act  17  Vic.  cap.  18,  sections  8 
and  24  Consol,  Stat.  cap.  49.    See  Practice  in  Equity  87. 
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<M  i^aitie9  in  Eqvitjr. 

See  Appeal  12. 
<M  Comts  in  decinration; 

See  Pleading  IV.  11. 
Of  Cannes  of  action. 

See  Action  at  Law  XII. 

jnisnromER. 

See  Identity — Name — Initials. 
BTo  ground  of  non-snit. 

Misnomer  of  plaintiff  is  not  a  ground  of  non-suit,  if  it 
be  shown  that  defendant  has  not  been  deceived,  and  knows 
the  action  was  brought  by  the  person  who  actually  sues^ 
and  that  in  such  case  an  amendment  is  not  necessary. 
Per  Wetmore,  J — Copp  v.  Read,  8  Pv>g.  627. 

A  defendant  may  be  sued  under  a  name  he  is  commonly 
l^iown  by,  though  it  is  not  his  proper  name.  DavidBon  v. 
King,  2  Pup.  5. 

Oniis»ion  in  list  of  Debts. 

See  Evidence  VI.  7. 
niifttalKe  in  Statute* 

See  New  Trial  III.  55. 
Iirilness  giving  evidence. 

See  New  Trial  II.  11,  12. 
Claim  in  Replevin. 

See  Replevin  21. 
Revised  fStaintes. 

The  power  given  to  correct  mistakes  in  the  arrange- 
ment of  titles,  etc.,  of  Revised  Statutes,  ceases  when  the 
text  of  the  Act  is  printed.  See  Reg.  v.  McLaughlin,  8  AU. 
159. 

]9listal£e  in  name. 

See  Name. 
Mistake  in  running  lines. 

See  Crown  Orant  I.  11. 
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fflUXTURE  OF  GOODS. 

See  Beplevin  20 ;  Trover  26. 

See  JoBtioe  of  Peace  lY.  10— Election  2. 

See  Assumpsit  III.  41. 
Money  paid  Into  Court  on  appeal— Retandlnff  ot. 

See  Appeal  21. 

mOWTHS. 

A  policy  of  insurance  is  a  mercantile  instrument,  there- 
fore the  term  "  months  **  used  therein,  limiting  the  time 
for  bringing  an  action  for  loss,  means  calendar  months. 
Pamares  v.  Provincial  Insurance  Co.,  Hill.  T.  1873.  See 
Insurance  40. 

moBTOAOi:— ivioRTGAooB  AND  hiobtgaoei:. 

See  Equitable  Mortgage. 
t— Extent  of  Contract— Confined  to  absolute  estate. 

A.  by  deed  reciting  that  he  was  seized  of  lands  and 
hereditaments  in  fee  simple,  and  being  indebted  to  B.  had 
agreed  to  transfer  and  convey  to  him  the  hereditaments 
thereinafter  mentioned  for  securing  the  debt ;  granted,  bar* 
gained,  sold,  released  and  confirmed  to  B.  all  the  lands,  &c.» 
and  hereditaments  situate  in  the  Province  of  New  Bruns- 
wick, of  which  A.  was  seized  in  fee,  or  any  other  estate  of 
freehold  or  inheritance.  Held,  That  the  deed  was  confined 
to  absolute  estates,  and  that  as  there  was  no  assignment  of 
•debts,  land  which  A.  was  entitled  to  as  mortgagee  did  not 
pass.     Doe  dcm,  Holderness  v.  Donnelly,  8  Kerr  238. 

'S^Aecessory  to  debt. 

In  ejectment,  to  recover  certain  premises  which  had 
been  mortgaged  to  J.  E.  and  H.  6.  K.  for  securing  a  bond 
debt,  a  deed  of  assignment  was  put  in  evidence  from  J.  E. 
and  H.  G.  E.  to  the  lessors  of  the  plaintiff,  creditors  of  J. 
E.  and  H.  G.  E.,  and  trustees  for  all  the  creditors,  reciting 
among  other  things  "  that  the  assignors  proposed  to  assign 
all  their  joint  and  separate  estate  and  effects,  real  and  per- 
fional»  except  as  thereinafter  excepted,''  and,  after  designat- 
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ing  certain  real  and  personal  estate,  assigned  all  and 
singular  (certain  property  named  in  the  deed,)  and  also 
**  debt  and  debts,  sum  and  snms  of  money,  bonds,  bills, 
notes,  secorities,  vouchers  for  or  affecting  the  payment  of 
money,"  and  all  the  estate  and  effects  of  whatever  nature 
and  kind  soever,  etc.,  wearing  apparel  excepted;  upon 
motion  to  enter  a  nonsuit  on  the  ground  that  the  deed  of 
assignment  having  described  other  real  estate,  but  omitted 
to  describe  or  allude  to  the  mortgaged  premises,  the  same 
were  not  assigned  by  the  deed.  Held,  That  as  the  deed  ex- 
pressly mentioned  debts,  bonds  and  securities  for  money, 
the  bond  debt  which  the  mortgage  was  given  to  secure 
passed  to  the  lessors,  and  carried  with  it  as  accessory 
thereto  the  land  contained  in  the  mortgage.  Doe  dem, 
Bumham  v.  fVatts,  3  Kerr  346. 

a— Present  legal  estate— mortffave  debt. 

The  plaintiff  in  ejectment  claimed  under  a  deed  con- 
taining the  following  exception :  **  subject  to  an  incum- 
brance of  a  certain  mortgage  now  in  possession  and  in 
favor  of  H."  (the  defendant.)  Held^  That  these  words  did 
not  necessarily  show  that  a  present  legal  estate  in  posses- 
sion did  not  pass  to  the  plaintiff  by  the  deed,  or  that  the 
mortgage  referred  to,  gave  the  defendant  an  immediate  es- 
tate in  possession,  which  he  was  entitled  to  set  up  to  bar 
the  plaintiff's  claim.     Doe  v.  Hanson,  3  AU.  427. 

An  executor  cannot  assign  the  legal  estate  in  land 
mortgaged  in  fee  to  his  testator,  unless  the  land  is  devised 
to  him.  Without  such  devise,  his  assignment  will  only 
operate  as  a  transfer  of  the  mortgage  debt.    Ibid. 

4— liability  of  whole  land  to  mortgaffe^Verbal  agree- 
ment—Snbse^ineni  partition— Privity— Fraud. 

A.,  the  father,  and  B.  and  C,  his  sons,  being  joint 
owners  of  two  lots  of  land,  mortgaged  them  to  the  plain- 
tiff. A.  afterwards  conveyed  to  the  plaintiff  land  of  which 
he  was  sole  owner,  in  payment  of  half  the  mortgage  debt, 
and  then  released  all  his  interest  in  the  mortgaged  laods 
to  B.  and  C,  who  occupied  the  land  in  common  for  several 
years,  and  made  several  joint  payments  to  the  mortgagee 
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on  account  of  the  mortgage  debt.  B.  and  G.  afterwards 
divided  the  land  equally  between  them  by  deed  of  partition. 
In  a  suit  for  foreclosure  of  the  mortgage,  B.  claimed  that 
as  between  himself  and  G.  his  portion  of  the  land  had  been 
released  by  the  mortgage  at  the  time  A.  conveyed  the  land 
to  him,  and  that  G/s  lot  should  be  first  sold  to  satisfy  the 
mortgage.  Held — Ist.  That  in  the  absence  of  any  written 
agreement  by  the  mortgagee,  the  whole  of  the  land  re- 
mained equally  liable  to  the  mortgage,  and  should  be  sold 
in  one  lot.  2nd.  That  if  a  verbal  agreement,  and  the  ap- 
propriation of  the  payment  by  A.,  would  be  sufficient  to  re- 
lease a  particular  part  of  the  mortgaged  lands,  it  would  not 
bind  G.  who  was  no  party  to  it.  8rd.  That  the  subsequent 
partition  of  the  land  between  B.  and  G.,  in  ignorance  by 
the  latter  of  the  agreement,  by  which  the  portion  of  the 
land  allotted  to  B.  was  to  be  released  ^rom  the  mortgage, 
was  a  fraud  upon  G.,  and  that  such  agreement  would  not 
be  carried  out  for  B.'s  benefit.  Johnston  v.  McCartney  and 
others,  1  Han.  220. 

ft  _  Operation  ot  mortipaffe  —  No  notice  —  Rents  an4 
profits— Oras«. 

Where  the  mortgagee  has  not  given  any  notice  of  in- 
tention to  take  the  rents  and  profits  of  land  in  possession 
of  the  mortgagor,  grass  growing  on  the  land  will  be  deemed 
to  be  the  property  of  the  mortgagor,  with  the  assent  of  the 
mortgagee.    •Baxter  v.  Johnson,  5  All.  850. 

^— Deed  absolute  In  f  orm— Illortgagre* 

A  deed  absolute  in  form  decreed  to  be  only  a  mortgage 
on  satisfactory  evidence  that  such  was  the  intention,  and  a 
subsequent  deed  from  the  grantor  to  a  thurd  person  with 
notice  of  the  prior  deed,  though  registered  first  decreed  to 
stand  subordinate  thereto,  and  the  grantee  in  the  second 
deed  allowed  to  redeem  the  mortgage.  In  default  of  doing 
so,  his  deed  declared  fraudulent  and  void,  as  against  the 
first  deed.    HiUock  v.  Frizzle,  6  AU.  656. 

7— enrolment  ol  Registry— Proviso  tor  redemption. 

The  estate  of  a  mortgage  in  fee  of  land,  cannot  pass  by 
deed  of  bargain  and  sale  without  enrolment  or  registry,  nor 
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by  feofiment  without  livery  or  seisin.     Doe  dent.  Bumham 
V.  WaUB,  2  Kerr  441. 

The  proyiso  for  redemption  will  not  operate  as  a  re- 
demise to  the  mortgagor  so  as  to  entitle  him  to  the  posses- 
sion of  the  land  until  default  made,  unless  there  be  a 
stipulation  to  that  effect.     Ibid. 

8— Failure  of  condition— Syectment— Notice. 

Where  a  mortgage  deed  is  given  to  secure  the  payment 
of  a  certain  annual  sum  on  a  particular  day,  and  the  deed 
contained  a  clause  that  until  default  the  mortgagor  may 
continue  in  possession.  HeJdy  That  if  the  annuity  is  not 
paid  on  the  day  stipulated  the  mortgagee  may  eject  the 
mortgagor  without  notice  to  quit  or  demand  of  possession. 
Doe  dem,  Bryant  v.  Cunard,  2  Kerr  198. 

O—Defence—niortiirairee— Assignee— Statute  ot  Llmlta* 
tlons. 

Assignee  of  mortgagee  in  possession  may  set  up  the 
mortgage  as  a  defence  to  an  action  of  ejectment  by  the 
assignee  of  the  equity  of  redemption,  though  the  mortgage 
is  more  than  twenty  years  old,  and  the  right  to  recover 
thereon  is  barred  by  the  Statute  of  Limitations.  See  Doe 
v.  Hanson,  3  AU.  427. 

to— Statute  ot  JLlnUtatlons— Payment  by  morturairor^ 
Sale  oi  £qulty  ot  Redemption. 

8.  mortgaged  land  to  the  lessor  of  the  plaintiff  in  1887 
and  made  payment  on  account  from  time  to  time,  the  last 
payment  being  in  October  1848.  In  1842  the  equity  of  re- 
demption of  S.  was  sold  at  Sheriff's  sale  by  a  judgment 
creditor,  and  the  defendants  claimed  under  the  purchaser. 
Held,  That  notwithstanding  the  sale  of  the  equity  of  re- 
demption the  payment  by  S.  kept  .the  mortgage  alive  for 
twenty  years  from  the  time  of  that  payment,  by  1  Rev. 
Stat.  cap.  189,  sec.  30,  and  that  the  mortgagee  could 
recover  the  possession.  [See  Chinnery  v.  Evans,  10  Jur. 
N.  S.  866.]     Doe  dem.  lox  v.  Wright,  6  AU.  241. 

It— Possession  by  verbal  permission  of  mortgagee. 

A  person  who  goes  into  the  possession  of  land  by  the 
66 
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verbal  permission  of  the  mortgagee^  cannot  be  put  oat  of 
possession  by  the  mortgagor,  or  any  one  claiming  under 
kim.    Doe  dem.  Harding  v.  Hanson^  ^  All,  840. 

13— Entry  by  commiuid  of  w^or%;is^^ee—l^eieue%» 

A  verbal  command  by  a  mortgagee  to  a  third  person, 
to  enter  on  land  in  possession  of  the  mortgagor,  and  cat 
and  carry  away  timber,  is  a  defence  to  an  action  of  tres- 
pass by  the  mortgagor  against  sach  person.  Carson  v. 
Oriffin,  6  AU.  244. 

18— Seireral  mortvageft~Po\¥er  of  sale— Assignments— 
Dlschari^e  on  records— Claim  on  payment. 

M.  gave  three  several  mortgages  to  A.,  B.  and  G.  The 
mortgage  to  C.  contained  a  power  of  sale  to  him  and  his 
assigns  in  default  of  payment  of  the  amoant  due  on  his 
mortgage ;  or,  in  case  he  or  his  assigns  should  pay  any 
part  of  the  moneys  payable  on  the  mortgages  to  A.  and  B. 
respectively.  G.  paid  off  B.'s  mortgage,  satisfaction  of 
which  was  entered  on  the  records, — and  the  mortgages  of 
A.  and  G.  were  afterwards  assigned  to  the  defendant. 
Held,  That  by  the  assignment,  the  power  of  sale  given  to 
G.  in  the  event  of  his  paying  B.*s  mortgage,  vested  in  the 
defendants,  and  was  not  affected  by  the  dischar^re  on  the 
records ;  and  that  in  a  suit  to  redeem,  the  defendants  were 
entitled  to  claim  the  amount  paid  by  G.  to  discharge  B.'s 
mortgage,  though  that  mortgage  had  not  been  assigned  to 
them.    Livingston  v.  Bank  of  New  Brwnsmck,  6  AU.  252. 

14— Excesstire  claim— Payment— Interest  alloiired. 

In  order  to  prevent  the  exercise  of  a  power  of  sale  by 
the  mortgagee,  the  mortgagor  paid  the  amount  claimed, 
under  protest :  in  a  suit  for  redemption  of  the  mortgage 
the  amount  claimed  by  the  mortgagee  having  been  held 
excessive,  the  mortgagor  was  allowed  interest  on  the 
excess.    Ibid. 

15— Estate  of  morturagee— Execution  af^alnst. 

The  estate  of  a  mortgagee  in  fee  who  has  not  taken 
possession  of  the  land,  is  not  seizable  in  execution  on  a 
judgment  against  him.     See  Execution  I.  8. 
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!•— Mortgagfor  and  IflorCi^see* 

Non-applicatiQn  of  Act  6  Wm.  lY.,  cap.  48,  sec.  2,  See 
Linutations  of  Actions  I.  6  a. 

k7—^TtingwMhwnent  of  debt— Purchase* 

If  the  mortgagee  purchases  the  equity  of  redemption  at 
Sheriff's  sale,  the  mortgage  debt  is  extinguished.  McPheUm 
V.  Weldon,  Trin.  T.  1862.  In  re  Beckmth,  M.  RoUs, 
August,  1845,  5  AU.  868. 

t8— Erection  of  REill  Dam  by  IIIorlgasor-*lfiability  ot 

See  Action  on  the  Case  III.  2. 

19 Mortgage  paid  but  not  cancelled, — ^mortgagee 

has  no  beneficial  interest  in  the  property.    Doe  v.  Baxter, 
2  AU.  377. 
liO—fivldence— Executor. 

An  assignment  of  a  mortgage  by  an  executor  is  not 
admissible  in  evidence  without  proof  of  probate.    Doe  y. 
Samon,  8  AIL  427. 

tit— BIspntins  titie  ot  mortgagor* 

After  foreclosure,  a  stranger  to  a  mortgage  may  dispute 
the  title  with  the  mortgagor.     Doe  y.  Bromi,  3  AIL  439. 

9ti —Insurance. 

A  mortgagor  has  a  right  to  insure  to  the  yalue  of  his 
property,  without  disclosing  the  incumbrance,  unless 
stipulation  in  policy  to  the  contrary.    See  Insurance  25. 

93— Mortgage  —  Fraudulent  or  not  —  SnUiciency  of— 
Consideration* 

The  plaintiff  claimed  title  under  a  mortgage  from  P., 
stating  as  consideration  a  debt  of  £300 — but  there  was  no 
proof  of  any  debt  beyond  £25;  the  defendant  claimed 
under  a  Sheriff's  deed  founded  on  a  judgment  recoyered 
against  P.  since  the  mortgage,  and  gaye  eyidence  to  shew 
that  the  mortgage  was  fraudulent.  The  Jury  were  directed 
that  if  there  was  a  debt  from  P.  and  the  mortgage  was 
giyen  bona  fide  for  the  purpose  of  securing  it,  it  would  be 
yalid.  Held,  That  this  direction  was  right,  and  that  it  was 
not  enough  to  shew  a  consideration  to  the  extent  of  £25, 
Doe  y.  Gilbert,  1  AU.  520. 
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94— ExCiiii^nlstaiiieiit— Taking  note  of  third  party. 

The  taking  by  a  mortgagee  of  the  note  of  a  third  party 
is  not  of  itself  an  extinguishment  of  the  mortgage  debt. 
Cotton  v.  Stack,  3  Pti^.  424. 

Besnltinff  Tmst— Deed  giiren  to  operate  as  uiortffage— 
Right  to  reconireyance. 

See  Trust.     Sutherland  y.  Meehan. 

Construction  of  Statute— Mortgage  giireu  in  Maine  to 
secure  deht  for  money  lent  on  betting  on  horse» 
race. 

See  Statute  6.     Bailey  v.  McDuffee. 

95— Declaration— Description  of  mortgagors. 

A  mortgagor  in  possession  of  property,  is  properly 
described  in  the  declaration  as  being  ''  seized  and  pes* 
sessed  "  thereof.     Brewing  v.  Berryman,  2  Pug.  516. 

Mortgage  right— Equitable  claim. 

See  Equity  8. 
Foreclosure. 

See  Equity — Practise  iu. 
Liability  ot  land  mortgaged. 

See  Equity  12. 
lHurrender  by  lessee  of  interest  in  lease  to  landlord. 

See  Landlord  and  Tenant  I.  3. 
Outstanding  mortgage— Ansiver  to  plea  of  property  in 


See  Replevin  5. 
Defence  by  Tenant— Mortgage  by  Landlord. 

See  Landlord  and  Tenant  Y.  22. 
Title  under  Moitgagee. 

See  Ejectment  II.  6. 

Contesting  Mortgage  Title  of  lessor  in  SUectment. 

See  Estoppel  I.  22. 

Corporation— Validity  of  "Deed  to. 

See  Corporation. 

Trespass— Disputed  Mortgage  Title. 

See  Trespass  II.  7. 


MUNICIPALITY.  898 


estoppel— Action  ai^alnst  Mortgagor  by  pnrcbaser  of 
equity  of  Redemption. 

See  Estoppel  I.  12. 
Iflortfrai^ee  afiainst  Moitgairor. 

See  Estoppel  I.  18. 
Assent  of  Plaintiffs  to  mortffaffe  ot  personal  property. 

See  Estoppel  I.  16. 

Jlsportavit  -    Purchaser    of    Beed    from    ]VIaster    in 
Chancery. 

See  Trespass  I.  11. 

Registry— Notice. 

The  registry  of  a  mortgage  is  not  notice  of  an  incum- 
brance to  subsequent  purchaser.  Doe  v.  Power,  I  All.  271. 

Purchaser  ot  Ship— Notice  of  prior  unren^stered  mort- 
ffaffe— IiUunction  to  restrain  sale. 

See  Shipping  Law  8. 

Plaintiffi»  right  to  costs  of  defending  suit  for  r<Nienip- 
tion. 

See  Costs  119. 

Payment  of  rent  to  mortgagors  in  possession— Ten- 
ancy. 

See  Frauds,  (Statute  of.)  5. 

As  to  right  of  devisee  of  mortgaged  property  to  have 
mortgage  paid  out  of  personal  estate. 

See  WiU. 
Absolute  conveyance— mortgage  form— Claim. 

See  Equity  of  Bedemption.     Sutherland  v.  Meehan. 

MOTHER. 

See  Heir  at  Law. 

mOTION  PAPKR. 

See  Practice  V. 

MULTIPARIOIJSNCSS  IN  BILL.  ' 

See  Practice  in  Equity. 

MUNICIPALITY. 

See  Mandamus. 
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MUTUALITY. 

AgT««%ineiit  to  i-cf er  signed  by  ooe  pnrty^  whether  hmdl 
for  want  of  mutuality. 

See  Therrian  v.  Therrian  4  AU.  48. 
Deed  bad  tor^rant  of  mutuality. 

See  Deed. 


BrAME. 

See  Identity — Misnomer. 

False  Imprisonment— Not  shewn  that  plalntld  hnowis 
by  one  name  as  well  as  another. 

See  Pleading  II.  20. 
Judgment— Averment  of  same  person. 

See  Pleading  I.  58. 
Identity  of  person. 

See  Pleading  I.  57. 
Amdavit— Certainty  as  to  name. 

See  Affidavit  UI.  5. 
Judgment— -HovalScotia. 

Whether  farther  evidence  than  mere  identity  of  nam« 
was  not  necessary  to  identify  the  defendant  with  the  de« 
fendant  in  the  judgment  sued  on.     See  Evidence  II.  29. 
Corporate  name— Sufficiency. 

See  Corporate  Name. 

Replevin— Claim  by  wrong  name— Assignment  of  bond 
in  right  name. 

See  Eeplevin  21. 

Parties— Same  name-  Surveyors— 4|uestion  left  to  Jury 
to  ftaid  who  was  Intended. 

See  Identity. 

Affidavit  for  attachment  —  Necessity  of  setting  out  on# 
of  defendant's  Christlanlnames. 

See  Affidavit  III.  8.     McLeUand  v.  Milmore. 
Achnowledgment  of  Deed— Initials. 

See  Deed  I.  46.    Briggs  v.  McBride, 
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drantor  described  by  initials. 

See  Deed.     Ibid. 

Initfals. 

Where  plaintifif  is  described  in  a  writ  by  the  initial  let- 
ter of  his  christian  name,  the  defendant's  proper  remedy  is 
apply  to  a.  Judge  to  compel  him  to  amend,  and  the  writ 
will  not  be  set  aside  for  irregularity  on  this  ground. 

Semble^  That  a  consonant  may  be  the  christian  nam« 
of  a  party.    MaemonagleY.  Orant^  8  Pug.  281. 

Naturaiiau&tlon. 

See  Alien. 

NAVIGABLE  RIYER. 

ObstrncUuK  approach  to  wharf  In  navigable  river. 

See  Action  on  the  Case  lY.  3. 
Treftpas»— Cutting  IV«;ts— Damaf^es. 

See  Damages  I.  27. 
Pisherf. 

The  right  of  fishing  in  a  public  navigable  river  belongi 
to  the  public,  and  not  to  the  owners  of  land  bounded  on 
the  river.    Ro$e  v.  Belyea^  1  Han.  109. 

Contmon  iiiirhiray—Obstmctins  naviffation  ot^Daob* 
age. 

See  Action  on  the  Case  IV.  1,  2. 

NATIOATIOlf. 

Injuring  plaintifiTs  nets. 
Allegation  of  cause  of  iiUury. 

See  Action  on  the  Case  II. 
Obstructing  river. 

See  Boom  Co. 

NEOLTOEIVCE. 

See  Action  on  the  Case. 
Attorney  negligently  conducting  action— Pleading* 

See  Pleading  II.  22.     See  Attorney  VII.  8. 

Surgeon  —Negligence — Declaration . 

See  Action  on  the  Case  11.  8.    Sec  Evidence  III.  10. 
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Penalty— !Veffliseiitl}r  kindlinir 

See  Fires. 

Water  company— Bamase  by  lire— Duty  as  to  keeping 
supply  of  water. 

See  Water  Company. 

escape. 

,       See  Sheriff. 

Fire— WegrliKence  ot  tenant. 

See  Action  on  the  Case  I.  2. 
Owner  and  master  of  steamboat— Collision— Damage. 

See  Principal  and  Agent  16. 
IVegiig^ence  of  servants. 

See  Carrier  7. 
tJsing  Improper  gear. 

See  Carrier  8. 

JVeffliKence  of  master  of  ship. 

w        See  Shipping  Law. 

I  IVTunicipal  corporation  liable  for  negliir^nce  in  dis- 
cbar8:e  of  duty  imposed  on  them  by  their  charter. 

See  Corporation  18. 
t— Contributory  neg^liffence. 

In  an  action  for  running  down  a  veseel,  if  there  waa 
negligence  on  both  sides,  and  the  plaintiff,  by  his  own 
negligence,  has  contributed  to  the  injury  sustained  by  his 
vessel,  he  cannot  recover.    Day  v.  Hatkeway,  5  AU.  388. 

3— 4|uestion  not  raised  at  trial. 

If  in  an  action  for  running  down  a  vessel,  the  defendant 
did  not  raise  any  question  of  contributory  negligence  on 
the  part  of  the  plaintiff,  and  the  case  went  to  the  jury  on 
the  points  taken  by  the  defendant's  counsel,  he  cannot 
object,  on  a  motion  for  a  new  trial,  that  the  Judge  should 
have  left  the  question  of  contributory  negligence  to  the 
jury.     Marvin  v.  ButterweU^  Trin  ,T.  1867. 

3— Legal  right— Oblii^tion. 

The  defendants,  having  authority  by  law  to  lay  out  and 
open  streets  in  the  City  of  St.  John,  laid  out  a  street  through 
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an  unenolosed  and  hilly  piece  of  ground.  Several  houses 
were  built  on  the  line  of  this  street,  but  the  land  in  the 
Ticinity  remained  unenclosed,  and  people  were  accustomed 
to  pass  over  it  as  they  pleased,  in  various  directions,  though 
there  was  no  right  of  way,  except  by  the  street.  The  de- 
fendants, having  determined  to  level  and  improve  the  street, 
made  cuttings  through  the  hill  for  that  purpose — several 
feet  deep  in  some  places.  The  plaintiff  had  formerly  lived 
in  the  neighbourhood  of  the  street,  and  had  been  in  the 
habit  of  crossing  the  open  space ;  and  after  the  street  was 
levelled,  she  was  crossing  the  open  space  in  the  night,  and 
not  being  aware  of  the  cutting,  fell  into  the  street  and  was 
injured.  Held^  per  Allen,  J.  (Fisher,  J.,  contra),  That  the 
plaintiff  had  no  legal  right,  as  against  the  defendants,  to 
cross  over  the  land;  that  there  was  therefore  no  legal 
obligation  on  the  defendants  to  light  the  street,  or  to  fence 
the  sides  of  it  against  persons  using  the  adjoining  lands  ; 
and  therefore  they  were  not  liable  for  the  plaintiff's  injury. 
Henderson  v.  The  Mayor,  dc.  of  Saint  John,  1  Pug.  72. 

4— Killing  cattle— Railway  Train— Kvidence. 

In  an  action  against  a  Bailway  Company  for  running 
over  and  killing  cattle  on  the  track,  the  evidence  of  negli- 
gence relied  on,  was  that  at  the  time  the  cattle  were  killed, 
the  train  was  being  run  with  the  engine  behind,  which  was 
alleged  to  be  less  safe  than  running  in  the  ordinary  way, 
with  the  engine  at  the  head  of  the  train :  it  appeared,  how- 
ever, that  the  train  was  not  a  long  one ;  that  a  man  was 
stationed  on  the  front  car  to  look  out  for  obstructions  on  the 
road,  and  to  signal  to  the  engine  driver ;  that  the  train  was 
going  round  a  curve  at  the  time,  at  a  slow  rate  of  speed  ; 
that  every  precaution  was  taken  to  prevent  accidents  ;  and 
that  the  train  was  stopped  as  soon  as  it  could  have  been  if 
the  engine  had  been  in  front.  Held,  That  there  was  not 
sufficient  evidence  of  negligence  to  leave  to  the  jury.  Fal- 
coner V.  European  and  NoHh  American  Railway  Company. 
1  Pug.  109. 

The  fact  that  an  accident  has  occurred,  is  not  of  itself 
evidence  of  negligence  :  the  plaintiff  must  give  affirmative 
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evidence  of  negligence  on  the  part  of  the  Bailway  Company, 
and  if  the  fact  of  negligence  is  left;  doubtful,  the  defendants 
are  entitled  to  a  verdict.    Ibid. 

^— Beom  iM^aUnff— Obliifattoii. 

By  Act  10  Vic  Gap.  72,  amended  by  11  Vic*  etup.  49, 
and  16  Vic.  cap.  52,  the  South  Bay  Boom  Company  waa 
authorised  to  erect  piers  and  a  boom  between  certain  points 
on  the  Biyer  St.  John,  for  the  purpose  of  securing  timber 
and  lumber  brought  within  the  boom  or  fastened  on  the 
outside  thereof.  Held,  that  though  the  Company  had  the 
general  control  and  direction  of  all  lumber  within  the 
boom,  it  was  under  the  immediate  charge  of  the  owneca 
thereof ;  and  therefore  the  Company  was  not  liable  to  a 
proprietor  of  land  within  the  limits  of  the  boom,  for  damage 
done  by  lumber  in  the  boom  breaking  adrift,  and  floating 
upon  his  land — ^there  being  no  duty  imposed  upon  the 
Company,  by  the  Acts,  to  prevent  lumber  deposited  in  the 
boom,  from  drifting  on  the  adjoining  shores :  and  no  evid- 
ence of  negligence  on  the  part  of  the  Company,  or,  of  their 
omitting  to  use  all  proper  precautions  in  the  erection  of 
their  piers  and  booms.  Dever  v.  SoiUh  Bay  Boom  Company, 
IPug.  109. 

0— master  and  servaat— Felloir  aenrant—Uabillty. 

An  agent  or  servant  is  not  liable  for  injuries  caused  by 
the  negligence  of  a  fellow  servant,  though  such  fellow 
servant  was  employed  by  him  as  agent  for  another,  and 
was  under  his  authority  and  control,  it  not  appearing  that 
the  injury  was  caused  by  an  obedience  to  the  direct  and 
express  orders  of  the  defendant.  Craig  v.  Chisliolm ;  Nevin 
V.  Chisholm,  1  P.  dc  B.  218. 

7— GoTemment  Railway— Contractors. 

The  contractors  engaged  in  the   construction    of   a 

Government  railway  are  not  liable  under  the  81st  Vic. 

cap.  68,  sec.  11,  (Canada  Act)  for  damages  caused  by  a 

non-compliance  with  the  provisions  of  the  said  section. 

Ibid. 

m— Defective  materinif*  in  ivork— IiUury  caused  tkere- 
fW^m— Knowlodgre  of  defendant. 

A  master  is  bound  to  take  proper  and  reasonable  pre- 
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oautions  for  the  safety  of  his  workmen.  Therefore,  where 
declaration  alleged,  let.  That  plaintiflF  was  retained  by 
defendant  to  work  on  construction  of  a  ship  on  a  scaffold- 
ing in  defendant's  shipyard,  and  defendant  took  so  little 
eare  in  famishing  materials,  that  he  wholly  failed  to  pro- 
vide adequate  materials,  and  negligently  permitted  said 
scaffolding  to  be  erected  of  improper  materials,  so  that  it 
gaye  way  while  plaintiff  was  working  on  it,  and  he  was 
injured ;  and,  2nd.  ISiat  defendant  took  so  little  care  in  the 
selection  and  employment  of  a  foreman,  that  by  reason  of 
his  negligence  he  employed  one  F.,  an  unfit  person  to 
superintend  erection  of  said  scaffolding,  so  that  by  reason 
of  defendant's  negligence  and  F.'s  unfitness,  and  neglect 
of  defendant's  duty  in  that  behalf,  said  scaffolding  fell, 
wheieby  plaintiff  was  injured.  Held,  Sufficient  on  de- 
murrer, and  that  it  was  not  necessary  to  charge  expressly 
that  defendiMit  had  knowledge  of  the  defective  materials  or 
the  incompetency  of  the  foreman.  McDonald  v.  McFee, 
8  Pug.  169. 

Dvty  oi  Chief  fingiiieer  of  Fire  Bepartmeiit-'Res* 
pMideat  svperior. 

See  Action  on  the  Case  II.    Harris  v.  Master. 

Bepalriny  public  street  in  (it.  Johii--Aiie9atioii--i:vid-> 
ence  of  street  being  under  contntct  of  Corpora-- 
tion. 

See  Pleading  I.  76.     Gordon  v.  Mayor,  dkc.,  St.  John. 
Improper  use  of  taooics  in  lowering  casks. 

See  Carrier  8.     Street  v.  Morrison. 
negligence  of  servantM  oi  carrier. 

See  Carrier.    Ibid. 
I«oss  of  goods— Delivery  not  complete. 

See  Carrier  6. 

NE1¥  ASSIGNmEBrT. 
Assault. 

See  Pleading  I.  12.  . 

U«e«se. 

See  Pleading  II.  17. 
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.See  Pleading  IL  18. 

1V£W  E1V4|UIR¥. 

See  Practiee  VIII. 

NEW  MATTER. 
LeaTe  to  file  aAdairf ts  In  ansiver  to. 

See  Affidavit  VI.  8. 

NEWSPAPER. 
PublicsatioB  In— Presumption. 

See  Joint  Stock  Company  8. 
Publication  of  notice  lor  tliree  consecutive  days. 

See  Costs  84  b. 

NoUre  in. 

See  License  11. 

NEW  TRIAL.. 

I.  Motion — Appidavitb — Pkaotice. 
II.  Fob  What  Cause  Granted — Sufficienot. 
III.  Refusal — Insufficienot  of  Reason. 
ly.  Miscellaneous. 

I. 

Motion — Affidavits — Pbaotiob. 
1— Issue  sent  dourn  by  equity  side  of  Court. 

When  an  issue  is  sent  down  for  trial  by  the  equity  side 
of  the  Court  under  17  Vic.  cap.  18,  sec.  18,  2  Rev.  Stat., 
page  80,  a  motion  for  a  new  trial  must  be  made  before  a 
Judge  in  equity.    Hodge  y.  Reid,  1  Han,  89. 

9— NoUce. 

Notice  of  an  intended  motion  for  a  new  trial,  must  be 
given  to  the  Judge  who  tried  the  cause,  though  points 
have  been  reserved  at  the  trial.  Flaherty  v.  Sagre, 
Ber.8a. 

3— YorhL  Sittincs. 

Under  the  rule  of  Court,  Mich.  1  Vic,  thirty  d4ys' 
notice  must  be  given  of  a  motion  for  a  new  trial  from  the 
York  Sittings,  although  points  have  been  reserved  at  the 
trial.     Turner  v.  Hammofid,  2  Kerr  686. 
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4— Affldavito— Jurors— mritnesses-  Party. 

Affidavits  of  jurors  stating  that  they  have  received 
evidence  after  retiring  from  the  bar,  cannot  be  received  to 
impeach  their  verdict  and  obtain  a  new  trial.  AtUnney^ 
Oeneral  v.  Boyer,  C.  Ms.  78.     See  Infra  II.  41-48. 

5 On  a  motion  for  a  new  trial,  an  affidavit  stating 

that  one  of  the  jurymen  had  informed  the  deponent  that 
the  verdict  was  decided  by  lot,  will  not  be  received* 
Hodgson  v.  (7a?r,  3  Kerr  499. 

6 The  Court  refused  to  receive  affidavits  of  the 

jurors  stating  that  they  found  the  defendant  was  not  in  a 
proper  state  of  mind  to  understand  the  deed,  and  intended 
to  assign  that  as  the  reason  for  their  verdict.  BabHt  v. 
Cotvperthwaitey  8  AU.  878. 

Y--l¥itne8ses— AHIdavits— Biseoirerjr  of  new  oTidenee* 
To  support  an  application  for  a  new  trial  in  oonse- 
quence  of  the  discovery  of  new  evidence,  the  affidavits  of 
the  witnesses  should  be  produced;  or  if  they  refuse  to 
make  affidavits,  the  applicant  should  state  what  they  can 
prove.     Coy  v.  Gardiner,  2  All.  91. 

8— DIscoTery  of  ne\¥  evidence. 

In  applying  for  a  new  trial  in  consequence  of  the  dis- 
covery of  new  evidence,  it  should  appear  that  the  evidence 
was  unknown  to  all  the  defendants  at  the  former  trial. 
Smith  V.  NeiU,  4  AU.  105. 

9— Entry  on  Jndffe^A  notes. 

Where  a  new  trial  is  to  be  moved  for  on  the  ground 
of  improper  reception  of  evidence,  counsel  should  take 
care  that  the  question  is  correctly  entered  on  the  Judge's 
notes.    Brown  v.  Taylor,  Ber.  848, 

1<^— 4|uesCion  not  raised  at  trial. 

If  in  an  action  for  running  down  a  vessel,  the  defend* 
ant  did  not  raise  any  question  of  contributory  negligence 
on  the  part  of  the  plaintiff,  and  the  case  went  to  the  jury 
on  the  points  taken  by  the  defendant's  counsel,  he  cannot 
object,  on  a  motion  for  a  new  trial,  that  the  Judge  should 
have  left  the  question  of  contributory  negligence  to  the 
jury.     Mannn  v.  ButterweU,  Trin.  T.  1867 
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11— ^ectmcnt— Verdict  tor  defendant. 

As  a  general  rule,  a  new  trial  will  not  be  granted  in 
ejectment  where  the  verdict  is  for  the  defendant.  Doe 
dem.  Edgett  v.  Downey ^  1  Pug.  321. 

19— Befendant^s  death— Imposing^  Terms. 

Where  the  defendant  died  after  a  rule  nin  for  a  new 
trial  for  improper  admission  of  evidence  had  been  granted 
on  his  application,  the  rule  was  made  absolute  on  the 
following  conditions  :  1st.  That  *the  defendant's  represen- 
tatives should  enter  into  an  agreement  that  the  verdict 
should  stand  as  security  for  the  result  of  the  new  trial, 
provided  the  plaintiff  obtained  the  verdict.  2nd.  That 
such  verdict  should  be  entered  as  of  the  assizes,  when  the 
cause  was  previously  tried.  Srd.  An  undertaking  that  the 
defendant's  death  should  not  be  assigned  as  error.  4th. 
That  notice  of  trial  should  be  served  on  the  defendant's 
representatives  and  on  the  attorney  on  the  record.  (Wel- 
don  J.,  disseyuiente — ^that  a  new  trial  was  grantable  ex 
debito  justicia  and  therefore  no  terms  could  be  imposed. 
Key  V.  Thomson,  East  T.  1871. 

Rule  nisi— Remodelling  of* 

See  Practice  VIII.  19. 

18— Day  ot  movinK  tor. 

After  the  first  Saturday  in  the  term,  no  motion  for  a 
new  trial  can  be  made,  unless  the  cause  has  been  men- 
tioned in  the  Court  on  that  day.  Orpwood  v.  Morrissey,  1 
P.  d  B.  3. 

14— fVilderness  land— IVo  title  by  document  or  otiier* 
nrise  bnt  by  possession,  finding  of  Jury  wilt  not 
be  interfered  uritta. 

See  Limitations  of  Actions  IV.  15.  Estahrooks  v. 
Brean. 

15— Affidavit  ot  Juror— Admissibility. 

SembUy  Whether  affidavit  of  a  dissenting  juryman  as 
to  a  conversation  between  himself  and  another  juryman  is 
not  admissible  on  motion  for  a  new  trial.     Burnet  v. 
SmiiK  IP.dB.  28. 
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II. 

Fob  What  Cause  Obanted — Sufficiency. 
1— IVrong  conclusion  of  Jury. 

If  the  Court  is  satisfied  that  the  jary  have  come  to  a 
wrong  conclusion  upon  the  evidence,  a  new  trial  will  be 
granted,  though  it  was  a  question  involving  the  considera- 
tion of  fraud,  and  was  left  to  the  jury  on  that  ground,  and 
on  the  credibility  of  a  witness.  Doe  v.  Hatch,  1  AU.  200. 
1i— Further  In  vesUi^tlon  requisite. 

In  an  action  of  trespass  involving  a  question  of  bound- 
ary, where  the  surveys  made  had  not  satisfactorily  ascer- 
tained the  bounds  of  a  grant,  and  the  case  appeared  to  re- 
quire further  investigation,  the  Court  granted  a  new  trial 
on  payment  of  costs.  Scribner  v.  McLaughlin^  1  AIL  879. 
8— Verdict  ai^alnst  laur  and  evidence* 

Where  a  verdict  given  for  the  defendant  in  an  action  of 
ejectment  was  clearly  against  law  and  evidence,  the  Court 
granted  a  new  trial,  the  costs  to  abide  the  event  of  the 
suit.    Doe  V.  WatsoHf  1  AIL  676. 

* The  Court  is  very  reluctant  to  send  a  cause 

down  to  a  third  trial ;  but  will  do  so,  on  payment  of  costs, 
when  the  verdict  is  clearly  against  law  and  evidence.     Hart- 
ley V.  Fisher,  1  AU.  694. 
5— Improper  reception  ot  evidence* 

Where  evidence  has  been  improperly  received,  a  new 
trial  will  be  granted,  unless  the  court  is  satisfied  that  the 
jury  were  not  influenced  by  the  evidence.  McMUlan  v. 
Fraser,  2  AU.  616. 

• ^Where  evidence  has  been  improperly  received,  a 

new  trial  will  be  granted ;  and  the  Court  will  not  enter 
into  an  inquiry  whether  there  is  proof  enough  to  support 
the  verdict  without  the  objectionable  evidence.  Oirvan  v. 
Mayor  of  St.  John,  6  All.  411.  See  Key  v.  Thomson,  2 
Han.  224. 

Y— Improper  reception  of  evlden<'.e— Possible  inOnenise 
on  fury* 

Where  a  deed  offered  to  shew  the  defendant's  title  to 
the  land  in  dispute  was  improperly  received  in  evidence,  a 
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verdict  for  the  defendant  was  set  aside,  though  it  niiglit 
have  been  sustained  without  the  deed ;  it  not  being  clear 
that  the  jury  were  not  influenced  by  it.  Maynes  v.  Dolan, 
8  AU.  578. 

8— Absence  of  Comifiel'— Terms  of  rale. 

Where  a  cause  was  tried  as  xmdefended  in  the  absence 
of  the  defendant's  attorney,  who  was  accidentally  out  of 
Court  in  expectation  that  the  case  which  stood  before  it 
would  occupy  the  whole  day,  the  Court  granted  a  rule  nisi 
to  set  aside  the  verdict  on  payment  of  costs,  and  on  condi- 
tion that  the  defendant  paid  the  amount  of  the  verdict  into 
Court ;  the  plaintiff  to  be  at  liberty  to  consent  to  the  rule 
being  made  absolute  and  to  go  trial  at  the  first  Circuit. 
McLean  v.  McDmidld,  Trin.  T.  1864. 

9— Perverse  verdict. 

Where  the  verdict  is  perverse,  a  new  trial  will  be  grant- 
ed without  argument  of  the  questions  involved  in  the  case. 
(See  Hawkins  v.  Alder ,  18  C  B.  640.)  AJUson  v.  Bohinson^ 
Mich.  T.1S71. 

10— Ferdlct— Point  not  submitted. 

Where  the  only  question  left  to  the  jury  was  the  mental 
capacity  of  the  defendant  to  execute  the  deed  on  which  the 
action  was  brought,  and  a  verdict  was  given  for  the  de- 
fendant, one  of  the  jurors  stating  at  the  time  that  it  was 
**  from  the  defendant's  not  being  fully  acquainted  with  the 
contents  of  the  deed/'  the  Court  granted  a  new  trial ;  the 
defendant's  ignorance  of  the  contents  not  being  sufficient 
to  warrant  the  verdict,  if  he  was  competent  to  execute  the 
deed.     Babbit \.  Cowperthwaite,  S  AU.  878. 

It— Ulislal&e  of  witness. 

A  new  trial  may  be  granted  in  consequence  of  a  mistake 
made  by  a  witness  in  giving  his  evidence,  but  the  practice 
must  be  exercised  with  much  caution.    No  general  rule  can 
be  laid  down  on  the  subject.    Doe  v.  Albee,  3  AU.  875. 
IS—lIistalKe  of  %vitness— Immaterial  as  to  resnlt- 

It  is  no  ground  for  a  new  trial,  that  a  witness  for  the 
defendant  made  a  mistake  in  giving  his  evidence  as  to  the 
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contents  of  a  letter,  which  mistake  he  wished  to  correct ; 
the  Court  being  satisfied  that  the  evidence  as  corrected  to- 
gether with  that  given  by  defendant  would  be  no  answer  to 

the  plaintiff's  case.     McGee  v.  Wrtmore,  6  AIL  230. 

* 

13— Discovery  of  neiv  evidenee— Surprise. 

Plaintiff  in  ejectment  relied  on  an  adverse  possession  of 
fourteen  years  in  A.,  her  father,  and  possession  in  herself 
after  his  death  in  1832,  making  together  twenty  years. 
The  defendant  held  under  a  lease  from  the  Corporation  of 
Saint  John,  the  grantees  of  the  land.  After  a  verdict  for 
the  plaintiff,  the  defendant's  attorney  in  consequence  of 
the  evidence  of  one  of  the  plaintiff's  witnesses,  searched  the 
records  and  found  a  conveyance  from  A.  of  his  interests  in 
the  lands  to  B.  dated  in  1821,  describing  it  as  ''  corporation 
ground ;"  he  also  upon  enquiry  of  B.  (referred  to  by  the 
plaintifi*'s  witness),  ascertained  that  B.  had  held  the  land 
under  a  lease  from  the  Corporation  of  Saint  John,  which 
had  sincer  expired,  and  let  A.  in  as  his  tenant  in  1818,  and 
that  he  held  as  such  until  his  death.  Held  that  this  evid- 
ence was  material,  and  there  being  no  reason  to  suppose 
that  the  defendant  was  before  aware  of  its  existence,  a  new 
trial  was  granted  on  payment  of  costs.  Doe  v.  Baker,  3 
AU.  591. 

14— Terdict  inconsistent  with  evidence— Unless  terms 
assented  to,  uew  trial  §franted. 

Where  the  damages  in  an  action  for  goods  sold  and 
delivered,  were  inconsistent  with  any  view  of  the  evidence, 
a  new  trial  ordered  on  payment  of  costs,  unless  the  plain- 
tiff consented  to  reduce  the  verdict  to  conform  to  the  value 
of  the  goods  as  proved  by  the  defendant's  witness.  DcMiil 
V.  Foshay,  4  All,  86. 

15— Variance— De$>cription  of  property— Obiection. 

Where  the  Nisi  Prius  record  in  an  action  of  trespass 
varied  from  the  declaration  delivered,  in  the  description  of 
the  property  taken,  and  the  plaintiff's  counsel,  in  his  open- 
ing, claimed  for  property  of  which  the  defendant  had  no 
previous  knowledge,  a  verdict  for   the  plaintiff  was  set 

aside,  though  the  defendant's  counsel  had  cross-examined 
57 
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the  plaintiff  is  reference  to  such  property — ^the  variance 
having  been  objected  to  at  the  opening  of  the  case.  Bro- 
cheau  v.  Deshrisay,  4  .4//.  122. 

16— Vvrdiet  aipainst  evidence* 

The  defendants  claimed  title  to  certain  premises  under 
a  deed  sworn  to  have  been  made  in  1815  or  1816,  but 
never  recorded,  and  alleged  to  have  been  destroyed.  It 
was  testified  by  a  witness,  whose  evidence  was  somewhat 
shaken,  that  in  1815  or  1816  he  purchased  the  premises 
from  the  grantee  for  4'40,  and  gave  one  0.  as  security  for 
the  purchase  money  ;  that  on  paying  the  purchase  he  got 
a  deed  of  the  premises,  which  was  witnessed  by  A.  S.,  and 
that  afterwards  ho  made  a  deed  of  the  same  premises  to  G. 
and  C,  which  deed  was  copied  from  the  first  mentioned 
deed  ;  and  this  statement  was  confirmed  by  0.  as  to  the 
bargain  for  the  premises  and  payment  of  the  purchase 
money ;  and  by  S.,  that  he  had  been  called  on  to  witness 
such  a  deed  ;  and  by  the  deed  to  G.  and  C.  which  referrr«l 
to  the  first  deed  ;  a  verdict  against  such  first  deed  was  set 
aside  as  against  evidence,  and  a  new  trial  ordered.  Mc- 
Eachem  v.  Ferguson,  3  Kerr  242. 

fy A  verdict  against  the  weight  of  evidence,  on  a 

question  of  boundary,  was  set  aside  by  the  Court,  a  new 
trial  granted,  on  payment  of  costs,  though  the  cause  had 
been  tried  by  a  special  jury  of  view.  Lonrhester  v.  Mur- 
ray,  8  Kerr  835. 

IS— Verdict  iaf|^n!i»t  evldeiire— Stafnfe  of  LiniicationH 
deleaUn§:  action. 

Where  the  verdict  is  against  evidence  in  an  action  of 
ejectment,  and  the  Statute  of  Limitations  may  defeat 
the  plaintiff  before  he  can  bring  a  second  action,  the  Court 
will  grant  a  new  trial.  Doe  dem.  Estabrooks  v.  Humphrey, 
1  Han.  104. 

19  -Insufficient  evidence  -Verdict  contrary  to  Jnd|te's 
chari^e* 

Goods  were  levied  upon  under  an  execution,  but  not 
removed  by  the  Sheriff,  the  defendant  having  paid  the 
amount.     In  an  action  of  trespass   against  the  attorney 
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(the  execution  having  been  afterwards  set  aside  for  irregu- 
larity) the  plaintiff  gave  no  evidence  that  the  goods  were 
his  property  or  in  his  possession  at  the  time  of  the  seizure, 
and  the  Judge  directed  the  jury  to  find  for  the  defendant, 
but  they  found  a  verdict  for  the  plaintiff ;  the  Court  granted 
a  new  trial.     Wilson  v.  Street,  3  All.  80. 

tlO— Misdirection  of  Jud§:e. 

Where  the  Judge  had  misdirected  the  jury,  the  Court 
granted  the  plaintiff  a  new  trial,  though  they  were  of 
opinion  that  his  right  was  barred  by  the  Statute  of  Limita- 
tions— that  objection  not  having  been  taken  on  the  trial, 
Doe  V.  Baxter,  3  All.  806. 

!i1— Judg^e^s  ruling:  on  point  of  laMr-— Influence  on  Jury 

Where  the  jury  found  a  question  of  fact  for  the  plain- 
tiff, although  there  was  a  clear  preponderance  of  testimony 
on  defendant's  side,  and  the  Court  were  of  opinion  that  in 
consequence  of  the  ruling  ^of  the  Judge  on  a  point  of  law, 
under  which  the  plaintiff  would  recover  in  any  case,  the 
question  of  fact  might  have  received  less  consideration  than 
it  was  entitled  to,  a  new  trial  was  ordered.  Hoyt  v.  Stock- 
ton, 2  Han.  60 

ti!i— Insufficient  evidence— Credit. 

In  an  action  to  recover  the  price  of  certain  pictures 
and  glass  sold  and  delivered  to  the  defendants,  the  defence 
set  up  to  the  demand  for  the  glass,  about  £24,  was  that 
the  purchase  had  been  made  on  account  of  one  J.  W.,  but 
the  only  evidence  to  prove  it,  was  that  a  clerk  of  the 
plaintiff,  but  without  his  privity,  had  at  the  defendant's 
request  made  out  and  rendered  a  bill  charging  3,  W.  with 
the  amount ;  the  jury  having  found  a  verdict  for  the  plain- 
tiff for  £3  128.  Id.,  the  balance  due  on  the  pictures, 
excluding  the  price  of  the  glass  :  the  Court  on  his  applica- 
cation  granted  a  new  trial  on  payment  of  costs.  McDermott 
V.  Beli,  2  Kerr  863. 

tl 3— Precise  point  not  submitted  to  jury. 

In  an  action  by  the  assignee  of  a  demand,  sued  in  the 
name  of  the  assignor,  certain  receipts  and  admission  by 
the  assignor  were  given  in  evidence  to  prove  payment  in 
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full  to  him  by  the  defendant,  which  receipts  and  admis- 
sions however  were  accepted  to  be  impeached  as  having 
been  made  in  fraud  of  the  assignee.  Held,  That  the 
question  for  the  jury  was  not  whether  payment  had  been 
made  before  or  after  the  assignment  of  the  demand,  nor 
whether  such  payment  was  in  fraud  of  the  assignee  ;  but 
simply,  whether  the  payment  had  been  actually  made ; 
and  this  precise  point  not  having  been  submitted  by  the 
learned  Judge  to  the  jury,  who  found  against  the  receipts 
and  admissions,  a  new  trial  was  awarded.  Goss  Y^Mesdnett^ 
8  Kerr  201. 

24L— Adverse  declaration  of  Juror  not  objected  to. 

Where  a  party,  af2;ainst  whom  a  verdict  is  riendered,  is 
aware  before  the  trial  of  a  juror  expressing  a  determina- 
tion to  give  a  verdict  against  him,  and  does  not  object  to 
such  juror  on  his  being  sworn,  the  Court  will  not  disturb 
the  verdict.     Scribner  v.  McLaughlin^  1  All.  379. 

29— Compromise-- Verdict,  result  ol. 

Where  the  verdict  for  the  plaintiff  was  evidently  the 
result  of  compromise,  and  the  weight  of  evidence  was  in 
favour  of  the  defendant,  the  Court  set  it  aside.  Keys  v. 
Flynn,  Ber.  126. 

26— Evidence  unsatisfkctorj^. 

Where  the  evidence  was  multifarious  and  contradictory, 
producing  no  satisfactory  result,  the  Court  ordered  a  new 
trial  on  payment  of  costs.   Merithew  v.  Sissoriy  3  Kcjt  373- 

9V— Survey— Line  doubtful  upon  tlie  evidence. 

Where  in  trespass  q.  c.fregitf  the  case  turned  upon  the 
true  position  of  a  dividing  line  between  two  grants,  which 
line  had  not  been  ascertained  by  any  proper  survey,  and 
was  left  doubtful  upon  the  evidence ;  the  Court  set  aside  a 
verdict  which  had  been  rendered  for  the  plaintiff,  and 
granted  a  new  trial  on  payment  of  costs.  Ball  v.  Mc- 
Cready,  2  Kerr  228. 

28— Counsel-— Witness. 

One  of  the  defendants'  counsel,  after  having  been 
examined  as  a  witness  for  them,  addressed  the  jury  on 
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their  behalf,  and  a  verdict  was  returned  for  the  defendants ; 
on  a  rule  nisi  for  a  new  trial,  Held,  That  examining  a 
party's  counsel  as  a  witness  for  him,  was  an  improper 
practice,  and  accordingly  the  rule  for  a  new  trial  was 
made  absolute.     Shields  v.  McGrath,  et.  at.,  8  Kerr  398. 

^9  -Jury— Tamperini:  with  by  defcndiant. 

Where  after  the  jury  retired  from  the  bar,  the  defend- 
ant conversed  with  them  respecting  the  cause,  and  supplied 
them  with  victuals  and  drink,  the  verdict  was  set  >side. 
Trefethen  v.  Cannan,  Trin.  T.  1881. 

30— Jury  receivings  retresliinents  from  defendant. 

The  jury  after  viewing  the  land  in  dispute  went  to  the 
house  of  one  of  the  defendants  and  had  refreshments ;  no 
explanation  of  the  charge  was  given  by  the  jurors  or  the 
officer  in  charge  of  them.  Held,  per  Bitchie,  C.  J.,  Allen 
and  Weldon,  J.  J.,  That  a  verdict  for  the  defendant  ought 
to  be  set  aside ;  per  Fisher  and  Wetmore,  J.  J.,  That  the 
plaintiff  being  aware  of  the  fact  before  the  trial,  should 
have  applied  to  the  Judge  to  discharge  the  jury ;  and  that 
the  objection  was  too  late  after  verdict.  McNeiU  v.  Moore, 
1  Pug.  284.  See  Infra  No.  44.  tergiLSon  v.  Troop.  See 
III.  46.     Spence  v.  Trenholm. 

31— Verdict  contrary  to  evidence  as  to  identity  ot  land* 

A  new  trial  was  granted  in  ejectment  where  the  verdict 
was  found  for  the  defendant,  contrary  to  evidence,  as  to 
the  identity  of  the  land  described  in  a  lease  to  the  defend- 
ant.    Doe  dem.  Sands  v.  Phillips,  1  Kerr  583. 

39— Terdict  inconsistent  witli  evidence  and  not  in  ac- 
cordance witli  Judge's  chari^e. 

The  jury  having,  upon  the  second  trial  of  an  action  of 
trespass  against  the  Sheriff  for  taking  timber,  found  a  ver- 
dict for  the  plaintiff  for  £200,  the  value  of  the  timber  being 
over  £900,  and  having  been  dii-ected  to  find  for  the  plain- 
tiff for  the  value  of  the  timber  as  being  his  property,  or  for 
V  the  defendant,  as  being  D.*s  property,  under  an  execution 
against  whom  defendant  had  seized  and  sold  the  timber  ; 
the  Court,  on  the  application  of  the  plaintiff,  set  aside  the 
verdict  and  granted  a  new  trial  on  payment  of  costs.  Con- 
neU  V.  MAUer,  2  Kerr  116. 
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The  circumstance  that  the  amount  of  the  verdict  was 
about  the  same  as  had  been  paid  by  the  plaintiff  to  relieve 
the  timber  from  the  claims  of  the  Grown,  etc.,  and  that 
this  sum  must  have  been  paid  whether  the  plaintiff  or  D.  was 
the  true  owner,  was  not  considered  sufficient  to  sustain  the 
verdict,  as  this  was  not  stated  as  the  ground  of  the  verdict, 
and  was  inconsistent  with  the  position  of  either  party.  Ibid. 

83— Verdict  not  confined  to  proper  damagres. 

In  trespass,  where  a  boundary  was  the  prominent  ques- 
tion in  dispute,  and  the  plaintiff  in  addition  to  his  evidence 
of  the  line  which  he  sought  to  establish,  and  the  trespasses 
committed  within  it,  proved  a  trespass  of  cutting  fort}'  trees 
on  his  side  of  the  line  claimed  by  the  defendant.  The 
learned  Judge,  on  the  evidence  of  both  sides,  left  the 
questions  of  the  lines  to  the  jury,  telling  them  that  the  line 
proved  by  the  defendant  was  the  more  correct  one,  but 
that  they  might  find  for  the  plaintiff  for  the  value  of  the 
trees,  and  the  jury,  in  returning  a  verdict  for  the  plaintiff, 
stated  that  they  found  the  line  claimed  to  by  the  plaintff 
to  be  the  correct  line ;  a  new  trial  was  granted,  it  not  ap- 
pearing to  the  Court  that  on  such  finding  the  jury  had  con- 
fined their  damages  to  the  trespass  for  cutting  the  trees. 
Lyons  v.  Merritt,  1  -4//.  1)1. 

84*-Exce»sive  dninag^e. 

In  an  action  against  a  surgeon  for  negligence  in  treat- 
ing a  patient,  whereby  it  was  alleged  that  he  lost  his  hands 
and  feet,  a  verdict  was  given  for  the  plaintiff  for  $25,000. 
Held,  That  the  damages  were  excessive,  the  jury  having 
found,  that,  without  any  negligence,  the  plaintiff  would 
have  lost  a  portion  of  his  hands.  In  such  a  case,  the 
Court  ordered  a  new  trial,  though  the  plaintiff  was  willing 
to  assent  to  reduce  the  amount  of  the  verdict.  Key  v. 
Thomson,  1  Han.  297. 

85~-Evidence  obscure. 

A  new  trial  will  be  granted  on  payment  of  costs,  where 
the  evidence  is  obscure,  and  the  case  requires  further  inves- 
tigation to  ascertain  whether  justice  has  been  done.  Fid- 
dcs  V.  Henderson  y  C.  Ms.  47. 
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36— KJeeUnc*iit—Evidene€*coiilli€*tiiig— Preponderance. 

A  new  trial  will  be  granted  in  an  action  of  ejectment, 
where  the  verdict  for  the  plaintiff  would  change  the  posses- 
sion, the  evidence  being  conflicting  and  preponderating  in 
favour  o  f  the  defendant.  Doe  dem.  Thompson  v.  Deicar 
Hil  T.  1827.     See  Supra  I.  II. 

3Y — Sui*piiM^— C'anse  nnex'pectedly  called  on* 

The  Judge  at  Niai  Prius  stated  on  Wednesday  that  he 
would  not  continue  the  Court  beyond  the  following  Satur- 
day night,  except  for  the  purpose  of  finishing  a  cause  then 
on  trial,  in  consequence  of  which,  a  material  witness  for  the 
defendant  in  one  of  the  causes  on  the  docket  left  the  county 
on  Friday  morning  by  the  consent  of  the  attorney  (there 
being  then  no  prospect  of  the  cause  in  which  he  was  a  wit- 
ness being  reached  that  week)  ;  on  Saturday  evening  the 
Judge  stated  he  would  finish  the  cause  then  on  trial  that 
night,  and  call  on  the  next  case,  being  the  case  in  which 
the  witness  had  left  the  county,  on  Monday  morning  ;  and 
the  cause  was  tried  accordingly  on  Monday  under  a  pro* 
test  by  the  defendant's  counsel,  against  the  cause  being 
tried  in  the  absence  of  his  witness,  and  a  verdict  given  fo^^ 
the  plaintiff.  Held,  That  the  defendant  was  entitled  to  a 
new  trial  on  the  ground  of  surprise  ;  and  that  his  right 
was  not  waived  by  his  counsel  attending  at  the  trial,  and 
making  the  best  defence  he  could  under  the  circumstances. 
Meehan  v.  Saw  tiler,  East.  T,  1871. 

39— Verdict   contrary  to   Jud^eN    clisirg^e— Important 
principle  Involved— Thon^h  da  maizes  small. 

Where  a  verdict  is  contrary  to  the  Judge's  charge,  a 
new  trial  will  be  granted,  though  the  amount  of  damages 
which  the  plaintiff  would  be  entitled  to  recover  is  small, 
the  principle  involved  in  the  case  being  important.  French 
V.  Hoflffln,  Tnu,  T.  1838. 

39— Clear  point  of  la%%'. 

On  a  clear  point  of  law,  the  Court  will  set  aside  the  ver- 
dict toties  quoties  where  there  is  an  improper  finding  by  the 
jury.     Estahrooha  v.  Orscr,  1  Kerr  57. 
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4  O— Cause  tried  as  undefended— False  statement. 

Where  a  cause  was  tried  out  of  its  order,  and  in  the 
absence  of  the  defendant's  attorney,  on  the  statement  of 
the  plaintifi's  counsel  that  it  was  undefended,  the  verdict 
wae  set  aside  on  an  affidavit  of  merits,  and  that  defendant 
had  intended  to  defend  it.     Sayre  v.  Steves,  5  All.  86. 

41— Plan  used  by  Jury  uittaont  coipnizance  ofJadi^e  or 
party— Affidavit  of  juror  refused. 

In  an  action  of  trespass  to  try  a  disputed  boundary, 
one  of  the  witnesses,  during  the  progress  of  the  trial,  made 
a  plan  of  the  land  and  gave  it  to  one  of  the  jurors,  explain- 
ing to  him  what  the  plaintiff  claimed  :  this  plan  was  used 
by  the  jurors  without  the  knowledge  of  the  Judge,  or  of  the 
defendant's  counsel,  a  verdict  for  the  plaintiff  was  set  aside 
on  this  ground,  without  any  examination  into  the  merits  of 
the  case,  the  Court  refusing  to  hear  affidavits  from  the 
jurors  that  they  were  not  influenced  by  the  plan.  Oulton 
V.  Bowser,  East.  T.  1878.     See  Infra  48. 

4 *i— Rejection  ot  evidence— Replevin— Plea  non  tennit 
— Ri§:tat  to  shew  fraud  under  sucli  pica. 

The  plaintiff  has  a  right  under  the  plea  of  non  tenuit,  to 
shew  a  conveyance  fraudulent.  It  is  therefore  competent 
for  an  assignee  of  an  insolvent  in  an  action  brought  to 
replevy  goods  .distrained  for  rent,  to  shew  under  such  plea 
that  the  premises  occupied  by  the  insolvent,  and  for  which 
the  defendant  claims  rent,  were  conveyed  by  the  insolvent 
to  the  defendant  to  defraud  his  creditors,  and  such  fraud 
being  shewn  the  relation  of  landlord  and  tenant  would  not 
exist  between  them  so  as  to  give  effect  to  the  conveyance  as 
against  creditors — the  evidence  offered  to  shew  this  con- 
veyance fraudulent  having  been  rejected,  a  new  trial  was 
ordered.     McLeod,  assi^jne,  (Cc,  v.  McQuirk,  2  Pug.  288. 

48— Sliewer— Jury  of  vieiv~Plaintiilpointin|(  out  place 
on  lands 

In  trespass  qtuire  clausum /regit,  a  view  was  ordered. 
While  the  jury  were  viewing  the  premises,  one  of  them 
asked  for  information  aboat  the  removal  of  a  fence  which 
had  stood  on  one  side  of  the  road,  the  right  of  way  over 


NEW  TEIAL.  913 


Avhich  was  the  question  in  dispute,  wishing  to  know  where 
it  originally  stood.  The  shewer  replied  that  he  could  not 
inform  him,  and  the  juror  then  told  him  to  ask  the  plain- 
tiff ;  he  did  so,  and  the  plaintiff  in  view  and  hearing  of  the 
juror,  pointed  to  a  place  on  the  land,  and  said,  **  here," 
and  the  shewer  then  pointed  out  this  place  to  the  jurors, 
they,  or  one  of  them,  at  all  events,  having  heard  the  ques- 
tion asked  of  plaintiff,  and  heard  his  answer  given,  and 
seen  him  point  out  the  place  on  the  land.  Held,  That  this 
amounted  to  the  plaintiff  giving  evidence  to  the  jury ;  that 
there  was  a  clear  violation  of  the  duty  of  the  shewer  as 
well  as  of  the  plaintiff,  and  the  verdict  being  for  the  plain- 
tiff, a  new  trial  was  ordered.  Held,  also,  That  neither  party 
to  the  cause  should  be  present  at  the  view. 

SenibU,  That  the  affidavit  of  a  dissenting  juryman  as 
to  a  conversation  between  himself  and  another  juryman,  is 
not  admissible  on  motion  for  a  new  trial.  Bennet  v.  Smith, 
1  P.  &  B.  27. 

44— Olving^  rc^freshments    to  Jurors — Improper  coin- 
mnnlcatioii. 

Where  there  has  been  any  improper  communication  by 
the  successful  party  with  the  jurors,  a  new  trial  will  be 
granted,  even  though  the  probable  result  of  a  second  trial 
will  be  the  same  as  the  first,  the  defendant  having  taken 
the  jury  to  his  house  and  giving  them  lunch  when  there 
existed  no  necessity  for  so  doing,  and  being  the  act  of  the 
party,  and  not  of  the  officer  in  charge  of  the  jury  of  view, 
distinguished  the  case  from  that  of  Spence  v.  Trenholm,  1 
Han.  78.  Ferguson  v.  Troop,  2  Pug.  183.  See  infra 
III.  46  Spence  v.  Trenholm. 

45— Verdict   contrary   to    evidence— Credit  to    wiiom 
ffiven. 

G.  brought  his  clerks  to  B.'s  hotel  and  engaged  board 
for  them,  and  said  he  would  be  responsible  for  payment. 
B.  kept  separate  accounts  with  the  clerks  and  made 
monthly  settlements  with  them,  but  the  balances  were 
never  charged  against  G.  B.  settled  with  G.  for  his  own 
board  after  all  the  clerks  had  left,  without  making  any 
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claim  ou  him  for  payment  of  the  amount  due  for  the 
clerks*  board.  The  jury  found  that  the  credit  was  given  to  G. 
Held,  That  the  question  as  to  whom  the  credit  was  giveo 
was  properly  left  to  the  jury,  but  that  their  finding  was 
against  the  right  of  evidence,  and  there  should  be  a  new 
trial. 

Entries  in  books  of  account  are  not  conclusive  against 
the  person  making  them,  but  may  be  explained.  Raymond 
V.  Cuvimings,  1  P.  dt  B.  544. 

46— Trial  before  SheriflT— Privilege  to  cros»-exiuiune 
—Improper  evidenee  presf^ed  In. 

Where  in  an  enquiry  before  a  sheriff  under  a  writ  de 
jnop.  prob,  the  defendant's  counsel  was  allowed  to  put  a 
paper  in  evidence,  without  the  plaintiff's  counsel  being 
previously  permitted  to  cross-examine  upon  it,  the  inquisi- 
tion was  set  aside.     Hannington  v.  Cm^mier,  2  Pug^  460. 

47— <;aii!^e    tried    as    nndefeaded— !Vo    negligence   In 
defendant* 

Where  a  cause  was  regularly  tried  as  an  undefended 
cause,  but  defendant  was  not  guilty  of  negligence  in  not 
being  present,  a  new  trial  was  granted  on  terms  of  pay- 
ment of  costs  of  the  trial,  and  of  resisting  the  application 
(excepting  costs  of  affidavits),  and  on  defendant  paying 
into  court  the  amount  of  the  verdict  or  giving  security, 
plaintiff  to  have  liberty  to  change  venue  if  he  please. 
Ireemau  v.  Wood,  2  P.  rC-  B.  219. 

4  N— Remarks     on     tesitini  on  >" —  Judge     making     or 
Omitting  to  make. 

A  new  trial  is  never  granted  on  the  point  of  a  Judge 
making  or  omitting  to  make  a  remark  as  to  the  character 
of  testimony.  Per  C  J.  Ritchie  in  McLeod,  Assifjnee,  v. 
McGuirk,  2  Pug.  238. 

49— Damages  too  small. 

A  new  trial  will  sometimes  be  granted  if  it  appears  clear 
to  the  court  that  the  damages  are  too  small,  or  that  the 
smallness  of  the  damages  has  arisen  from  some  mistake  Qf 
the  Judge.     Price  v.  Erb,  1  P.  d-  B.  708. 


IJEW  TRIAL.  915 


50— Improper  adniitisjon  of  evidence— Sailing  Chart— 
Possible  influence  on  jnry  of  reception  of  impro- 
per evidence. 

Where  a  sailing  chart  was  put  in  evidence  and  a  ^vitness 
asked,  on  cross-examination,  m  what  respect  it  differed  from 
another  on  board  the  defendant's  vessel.  Heklf  That  the 
evidence  was  improperly  admitted. 

Where  improper  evidence  is  put  in  by  counsel  contrary 
to  the  opinion  of  the  Judge  presiding,  the  court  will  not 
undertake  to  say  it  had  no  influence  with  the  jury,  and  will 
grant  a  new  trial.     Jackson  v.  McLellan,  2  Pug.  83. 

51— misdirection— Kigrht  of  u^ay— Footway  as  di«»- 
ting^ished  from  carriage-way,  &c« 

Declaration  alleged  right  of  way  in  plaintiff  for  horses 
cattle,  and  carriages,  and  obstruction  to  same,  and  on  the 
trial  this  was  the  only  claim  set  up.  The  Judge,  however,, 
in  charging  the  jury,  told  them  that  if  they  should  find  a 
right  of  way  for  carriages,  cattle,  or  foot  passengers,  plain- 
tiff should  have  a  verdict.  Held,  An  erroneous  direction , 
and  a  new  trial  ordered.     McRoherU  v.  McBridc,  3  Piig.  48. 

52— Improper  rejection  of  evidence— Ouster. 

Proof  of  the  defendant's  having  locked  the  gate  against 
the  plaintiff,  endeavouring  to  exclude  him  from  the  joint 
property,  and  of  his  having  refused  to  suffer  the  plaintiff 
to  enter,  denying  his  title,  is  evidence  of  Ouster,  and  was 
improperly  withheld  from  the  jury,  and  new  trial  gi-anted 
on  that  ground.     Brown  v.  Moore  2  Pug,  42. 

53— Compromise— Verdict  unsupported  by  evidence. 

When  the  verdict  is  evidently  a  compromise  and  is  un- 
supported by  either  view  of  the  evidence  there  will  be  a 
new  trial.     Smith  v.  Lunty  2  Pug.  64. 

Though  the  practice  of  counsel  in  a  cause  giving  evi- 
dence is  most  objectionable,  yet  a  judge  at  nisi  prius  has 
no  authority  to  refuse  it  if  offered  and  a  new  trial  ordered 
where  evidence  was  rejected.  Ban^  of  B.  N.  A .  v.  McElroy, 
2  Piig  462. 

improper  reception  of  Evidence— Subsequent  witii-^ 
draival  by  Judi^e. 

See  Evidence  III.  80.     Wilmot  v.  Vamvart. 
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Constable — ^Arrest  and   reseue— Verdict    against   evi- 
dence* 

See  Trespass.     V.  13.   Tait  v.  Stronach. 
Surprise— ITnexpecled  S^tatements. 

See  Evidence  I.  27.     Philps  v.  Traenictn. 

III. 

Bbfusal — Insufficiency  of  Season. 

1— IVot  taking  advantage  of  available  evidence. 

Where  plaintiff  in  trespass  q.  c.J\  had  it  in  his  power 
to  shew  definite  bounds,  but  relied  on  the  uncertain  lines 
of  another  grant,  and  the  jury  found  againt  him,  the  Court 
refused  to  disturb  the  verdict.     Bates  v.  Lyon,  Ber.  63. 

H— ITnconsclonable  defence— Release. 

The  Court  will  not  set  aside  a  verdict  obtained  in  an 
undefended  cause,  to  enable  the  defendant  to  set  up  a  re- 
lease given  by  the  plaintiff  before  trial,  where  it  appeared 
that  he  was  living  out  of  the  country,  separated  from  his 
wife,  and  that  the  action  was  brought  by  her  for  wages  due 
from  the  defendant,  after  her  husband  had  abandoned  her. 
Cark  V.  Robinson,  Ber.  86. 

3— Imaginary  damages. 

A  new  trial  will  not  be  granted  for  imaginary  damages. 
Wison  V.  EUis,  Ber.  826. 

4~-Point  not  raised  on  trial  -Nominal  damages. 

The  Court  will  not  grant  a  new  trial  on  the  grounds  that 
nominal  damages  should  have  been  given  when  the  point 
was  not  raised  at  the  trial.     Rogers  v.  Peck,  et  al,,  Ber.  318. 

^—Assault— liUnry  slight. 

A  new  trial  was  refused  in  an  action  for  assault  and 
battery,  where  the  verdict  was  for  the  defendant ;  though 
it  was  against  the  Judge's  direction ;  the  jury  being  slight, 
and  the  defendant  assenting  to  a  stet  processus.  Moore  v. 
Ogden,  1  Kerr  278. 
41*- PlalntliPs  claim  not  exceeding  <€5. 

The  Court  will  not  set  aside  a  verdict  for  the  defendant 
and  grant  a  new  trial  in  an  action  of  common  assumpsit, 
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on  the  ground  of  the  verdict  being  against  evidence,  where 
it  clearly  appears  that  the  plaintiffs  claim  does  not  exceed 
£5.     Willistofi  V.  Walsh,  2  Kerr  181. 

Y— Cause  tried  as  undefended— lietter  not  received  in 
time* 

An  application  for  a  new  trial,  on  the  ground  that  the 
cause  was  tried  at  Woodcock  as  undefended  on  the  27th 
September,  the  second  day  of  the  Court,  owing  to  a  letter 
of  the  defendant's  attorney,  giving  instructions  for  the  de- 
fence, not  having  been  delivered  at  the  post-office  in  Wood- 
stock, when  inquired  for  on  the  morning  of  the  27th, 
although  it  had  been  received  at  the  office  on  the  previous 
evening,  was  refused;  it  appearing  that  the  letter  was  not 
dispatched  from  Saint  John,  where  the  attorney  resided, 
until  the  85th,  and  could  not  reach  Woodstock  until  the 
evening  of  the  day  the  Court  opened.  Smiley  v.  Wiiulow, 
2  Kerr  849. 

8— One  dili§:ence  not  used— Terms  of  new  trial. 

A  cause  was  called  on  in  regular  course,  and  tried  in 
the  absence  of  the  defendant  and  his  counsel  on  the  first 
day  of  the  Court.  A  new  trial  was  refused,  except  on  the 
terms  of  paying  money  into  Court  or  giving  security,  it 
appearing  that  although  the  defendant's  absence  was  acci- 
dental, he  had  not  used  due  diligence  either  in  preparing 
for  trial,  or  getting  to  the  Court.  Gibbs  v.  Steadman,  2  Ken"- 
406. 

9  — I>iscovery  of  new  evidence  —  Affidavit— Several 
trials. 

The  Court  refused  to  set  aside  a  verdict  for  the  plain- 
tiff, and  grant  a  new  trial,  on  the  ground  of  discovery  of 
new  evidence,  upon  the  affidavit  of  G.  that  he  knew  of  facts 
which  were  very  material  to  the  defence;  that  he  was 
present  at  the  last  trial,  but  did  not  mention  the  circum- 
stance until  after  it  was  concluded.  The  facts  were  par- 
ticularly set  out  in  G.'s  affidavit,  which  was  however  ex- 
pressly contradicted  by  other  affidavits ;  and  there  were 
affidavits  of  six  respectable  persons,  that  O.  was  a  man  of 
bad  character  and  utterly  unworthy  of  credit.    The  cause 
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T^as  of  large  amount,  had  been  three  times  tried,  and  oc- 
cupied several  days  each  time.  ConneU  v.  Miller,  2  Kerr, 
433. 

lO— 4bseii«!e  of  defendaiir<4  €'oiiu$(el  Irom  Court* 

Where  a  cause  was  tried  as  undefended,  in  consequence 
of  the  defendant's  counsel  not  being  in  Court  when  it  was 
called  on,  the  Court  refused  a  new  trial,  though  the  amount 
in  dispute  was  large,  and  the  defendant  swore  that  he  had 
a  good  defence  ;  but  the  defence  appeared  to  arise  out  of 
partnership  transactions  between  them  which  remained 
unsettled.     Doherty  v.  Hogatiy  2  Kerr  492. 

II— 1>iainia§:es  not  ontra§:eons« 

A  new  trial  will  not  be  granted  in  an  action  for  a  mali- 
-cious  arrest,  on  the  ground  of  excessive  damages,  unless  the 
di^mages  are  outrageous.    Wentworth  v.  TlaUett,  2  Kerr  560. 

13— 1>aina§:es— llnestion  lor  Jury. 

In  an  action  for  trespass,  the  amount  of  damages  is 
entirely  for  the  consideration  of  the  jury,  and  the  Court 
will  not  in  general  disturb  the  verdict.  Hodden  v.  White, 
2  Ke7r  635. 

13— 1>iania§ref«— Contrary   to   direction    oi    Judfre— Not 
excessive* 

In  trespass  for  taking  goods  under  an  execution  which 
was  afterwards  ^:et  aside  as  illegal,  the  plaintiff  proved 
that  on  the  levy,  and  without  the  goods  having  been 
taken  from  his  possession,  he  paid  the  Sheriff  i^lO, 
the  amount  of  the  execution;  the  judge  told  the  jury 
that  the  amount  paid  by  the  plaintiff  was  a  fair  measure 
of  damages,  but  they  gave  a  verdict  of  4*29.  Held,  That 
the  damages  were  not  so  excessive  as  to  justify  the  Court 
in  granting  a  new  trial.     lVU4ton  v.  Street,  3  All.  251. 

14— Dania§res    Larire— Assessed  properly. 

Where  the  jury  do  not  appear  to  have  assessed  the 
damages  on  a  wrong  principle  or  acted  under  the  influence 
of  improper  motives  or  bias,  the  Court  will  not  disturb 
their  finding  even  if  the  damages  are  larger  than  they 
might  have  been  disposed  to  give,  as  jurors.  Godard  v. 
the  Fredericton  Boom  Company,  1  Han.  586. 
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15— Excessive  damages— Proper  direction  of  Judge  as 
to  measare  of. 

Where  in  action  to  recover  insurance,  the  defendant's 
witness  contradicted  the  plaintiff  as  to  the  value  of  goods 
lost  by  fire,  but  the  jury  were  properly  directed  as  to  the 
measure  of  damages,  the  Court  refused  to  disturb  their 
verdict,  even  though  they  might  have  given  less  as  jurors. 
Croziei'  v.  the  Phoenix  Insurance  Company,  2  Han.  200. 

16— Damages— lieft  to  Jary  as  to  question  of. 

The  question  of  damages  having  been  left  open  to  the 
jury,  and  the  verdict  being  for  plaintiff,  the  Court  refused 
a  new  trial  on  the  ground  of  excessive  damages,  although 
it  appeared  that  the  depreciation  of  the  mill  property  since 
the  date  of  agreement  in  question  was  much  greater  than 
the  difference  between  the  consideration  paid  and  the 
amount  of  the  verdict.     Smith  v.  MiUage,  2  Keir  408. 

17— Damages  excessive— Conflicting  evidence. 

Where  in  trespass  there  was  conflicting  evidence  as  to 
the  quantity  and  value  of  trees  taken  from  plaintiff's 
land,  the  Court  refused  to  disturb  the  finding  of  the  jury, 
even  though  the  damages  appeared  large.  Prescott  v. 
Walton  2  Han.  280. 

Damages  ivhen  not  considereti  excessive. 

See  Damages  I.  27. — Malicious  Arrest.  «&c.  7. — Infra 
38,  39. 

19— Damages  excessive— Assault  on  public  officer. 

A  new  trial  on  the  ground  of  excessive  damages  (i^230) 
was  refused  in  an  action  for  assault  and  battery,  defendant 
being  a  public  officer,  and  having  knocked  the  plaintiff 
down  in  the  street  and  kicked  him,  in  consequence  of  a 
dispute  between  them  relative  to  matters  connected  with 
defendant's  office.     Wilson  v.  Satutders,  Hil.  T.  1882. 

Ill  a— Mominal  damages. 

A  new  trial  refused  to  the  plaintiff  in  an  action  against 
a  Justice  for  false  imprisonment  where  the  verdict  ^as  for 
nominal  damages,  though  the  conviction  and  warrant  of 
commitment  were  illegal,  the  case  having  been  fairly  left 
to  the  jury.     Sewall  v.  Olive,  4.  AIL  394. 
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19— ImiiiaterJal  evidence*  admiUed. 

Where  the  evidence  objected  to  was  immaterial  and  mi- 
necessary  a  new  trial  was  refused.  See  McKenzie,  Curator^ 
V.  Srovil,  2  HfOi,  6. 

30— Execatorsii— AdniinistratioD— Smallneiis  ol  amouut 

In  au  action  against  three  defendants  as  executors,  two 
of  whom  had  fully  administered,  and  the  amount  in  the 
hands  of  the  other  defendant  was  very  small,  the  Court 
refused  to  set  aside  a  verdict  in  favor  of  all  the  defendants. 
Croolcshaiik  v.  McFarhine^  2  AU.  544. 

2^1— Snrpii«ie— Delendanrs  knoirledge. 

A  new  trial  on  the  ground  of  surprise  was  refused  when 
defendant  knew  the  day  before  the  trial  of  the  evidence  the 
plaintiff  was  ^oing  to  give  and  might  have  applied  for  a 
temporary  postponment  of  the  trial  in  order  to  answer  the 
evidence.     Gilbert  v.  Stockton,  1  Han.  59. 

*2% It  is  no  ground  for  a  new  trial  on  the  ground 

of  surprise,  that  the  plaintiff  if  he  had  been  present  at  the 
trial,  could  have  contradicted  part  of  the  defence  set  up 
which  he  did  not  expect,  he  having  been  voluntarily  absent 
from  the  trial.     Rankin  v.  WeUlon,  6  AIL  220. 

98— misdirection— Dc^fendant  not  beings  called  as  wit- 
ness—Inference. 

Where  defendant  knew  all  the  circumstances,  and  might 
have  been  called  as  a  witness.  Heklf  That  it  was  not  a 
misdirection  to  tell  the  jury  they  might  infer  that  if  the 
defendant  had  been  called,  his  evidence  would  not  have 
benefited  his  case.     Tufis  v.  Hathewav,  4  AU.  62. 

94— Evidence  rejected— Tender. 

Evidence  rejected  at  a  certain  stage  of  cause,  but  not 

subsequently  tendered,  is  no  ground  for  a  new  trial  if  it 

has  not  been  absolutely  rejected.     Ibid. 

99— Expression  of  opinion  of  Jadgre  on  effect  of  evi- 
dence—Evidence not  tendered. 

The  expression  of  a  wrong  opinion  by  the  Judge  on  the 
effect  of  evidence  offered,  upon  which  the  council  with- 
draws ity  is  not  a  ground  for  a  new  trial.  The  evidence 
should  be  distinctly  tendered.     Rttel  v.  McElroy;  8  AU.  212. 
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!f  6— IVotiee  to  produce— Generality   of— Seeondary  evi* 
deuce— No  objection  at  trial. 

If  secondary  evidence  of  a  paper  is  admitted  without 
objection  from  the  party  on  whom  a  notice  to  produce  has 
been  served,  he  cannot  afterwards  on  motion  for  a  new 
trial  object  that  the  notice  to  produce  was  too  general. 
Eo8C  V.  Lindsay ,  8  Kerr  645. 

9T— lusnlHciency  of  evidence— Fraud. 

In  trover  for  timber  seized  by  the  defendant,  as  Sheriff 
of  Saint  John,  under  a  Ji.  fa.,  issued  against  P.  at  the  suit 
of  S.  B.,  which  timber  was  claimed  by  the  plaintiff,  as 
trustees  under  a  deed  of  assignment  made  by  P.  to  them,, 
expressed  to  be  for  the  general  benefit  of  the  creditors,  and 
executed  just  before  the  signing  of  a  judgment  in  S.  and 
B.'s  suit,  and  the  intent  of  which  was  to  prevent  his  pro- 
perty being  taken  under  the  execution  upon  such  judg- 
ment, the  case  went  to  the  jury  upon  the  question  of  fraud 
in  the  assignment,  who  found  for  the  defendant.  A  new 
trial  was  granted  on  payment  of  costs,  it  appearing  that  P. 
was  insolvent  at  the  time  of  the  assignment,  that  an  actual 
delivery  of  the  timber  had  been  made  to  the  plaintiffs  before 
the  issuing  of  ihefi.fa,,  and  the  evidence  being  insufficient 
in  the  opinion  of  the  Court  to  shew  that  the  deed  was  not 
intended  to  be  for  the  benefit  of  the  creditors  as  expressed 
on  the  face  of  it.     Hayward  v.  White,  2  Ken*  804. 

Although  the  bona  fides  of  a  trust  deed,  where- 


by the  debtor's  property  is  all  assigned  to  trustees  for  the 
benefit,  in  the  first  instance,  of  certain  preferred  creditors, 
and  afterwatrds  for  the  benefit  of  all  the  creditors  generally, 
is  a  question  for  the  jury,  and  has  been  so  left  to  them  by 
the  Judge,  yet  the  Court  will  set  aside  the  verdict,  and 
grant  a  new  trial,  where  the  evidence  does  not  appear 
sufficient  to  warrant  the  inference  of  fraud  which  the  jury 
have  drawn.  Burnham  v.  White,  2  Keir  571. 

t{9— Fraud— ^tnesUen  for  Jury. 

On  a  question,  whether  the  sale  of  a  horse  was  fraudu- 
lent or  not,  the  jury  having  decided  in  the  negative,  the 

Court  refused  to  disturb  the  verdict ;  the  qnestion  having 
58 
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been  left  broadly  to  the  jury  upon  evidem-L-  which  was  re- 
concilable with  either  view  of  the  case.  Littk  v.  Johnsons 
1  KeiT  496. 

30— Admission  of  impi'opei*  evidence  under  pleadin|s:» 
— Wnntol  obiection* 

Where  a  matter  of  defence,  which  should  have  been 
pleaded  especially,  and  on  which  the  decision  of  the  case 
mainly  depended,  was  urged  to  the  jury  without  objection, 
and  the  case  was  fully  tried,  a  new  trial  was  refused  on  the 
ground  of  improper  admission  of  evidence  of  such  defence 
under  the  general  issue.     Brown  v.  Cunard,  3  AIL  316. 

31 In  trespass  for  impounding  cattle,  the  defend- 
ant pleaded  ''not  guilty,"  and  at  the  trial  his  counsel 
opened  a  defence,  justifying  the  impounding  the  cattle 
damage  feasant  and  examined  several  witnesses  to  prove  it, 
the  plaintiiT's  counsel  then  objected  that  the  evidence  was 
not  admissible  under  the  plea;  but  further  evidence  w^as 
received,  and  the  defendant  obtained  a  verdict.  The  Court 
refused  a  new  trial  on  the  ground  of  the  improper 
admission  of  the  evidence,  the  damage,  if  any,  bein<; 
very  small. 

Quare,  whether  the  plaintiff  had  not  waived  the  objec- 
jection,  by  not  taking  it  before  the  defendant  gave  any 
evidence  of  justification.     Campbell  y.  Whef^hTf  1  Han.  269. 

3t2— Excessive  distrt^ss  -]\oniinal  danmKes. 

Where  in  an  action  for  excessive  distress,  the  law  was 
correctly  stated  to  the  jury,  who  found  a  verdict  for  the 
defendant,  the  Court  refused  a  new  trial,  though  they  were 
of  opinion  that  there  was  excess  which  might  have  entitled 
the  plaintiff  to  a  verdict  for  nominal  damages  only ;  a  new 
trial  under  such  circumstances  being  only  grantable  on 
payment  of  costs.     Rn^l  v.  Beer,  3  AU.  869. 

SS— Aiien^ation]  of  <*ustoin— Issue  tai&en— Custom   in* 
valid. 

Where  the  declaration  alleged  a  custom  as  the  founda- 
tion of  the  cause  of  action,  and  the  defendant  took  issue 
thereon,  which  was  found  in  favor  of  the  plaintiff,  it  is  no 
i^round  for  a  new  trial  that  the  custom  proved  is  invalid. 
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The  objection  should  be  taken  by  demurrer  or  motion  in 
arrest  of  judgment.     Breen  v.  Elkin,  4  All.  187. 

414— Surprise. 

In  an  action  by  a  surviving  partner,  a  verdict  was  given 
for  the  defendant,  on  proof  of  a  deed  of  assignment  from 
him  to  the  plaintiff  and  M.  in  trust  for  the  benefit  of  credi* 
tors,  which  had  been  executed  by  the  deceased  partner,  in 
the  name  of  the  firm,  and  released  the  debt  due  from  the 
defendant.  A  new  trial  on  the  ground  of  surprise  was  re- 
fused, though  the  plaintiff  was  absent  from  the  country  at 
the  time  the  deed  was  executed,  and  knew  nothing  of  it  till 
it  was  produced  at  the  trial,  and  the  deceased  partner  was 
shown  to  be  in  a  weak  state  of  mind  at  the  time  it  was 
executed.     Tisdak  v.  Hartt^  4  AIL  257. 

35— Judge  receiving  evidence  after  ciiarge  to  Jury. 

It  is  discretionary  with  the  presiding  Judge  at  what 
time  he  will  receive  evidence  on  a  trial ;  and  where  he  re- 
ceived evidence  on  the  part  of  the  plaintiff,  after  summing 
up  the  jury;  and  after  the  defendant's  counsel  had  consent- 
ed to  a  verdict,  subject  to  a  motion  for  a  non-suit,  a  new 
trial  was  refused.     O niton  v.  Reed,  G  AIL  283. 

S'te  Infra  58. 

•36— Jtiror— Kelationsiiip. 

The  fact  that  a  juryman  who  was  open  to  challenge  on 
the  ground  of  relationship  to  the  defendant  has  served  on 
the  jury  is  not  per  $e  a  ground  for  a  new  trial,  there  being 
no  evidence  of  mis-conduct  in  the  juror  and  the  verdict  not 
otherwise  objected  to,  and  the  defendant  and  the  juror  both 
swearing  that  they  were  not  aware  of  the  relationship  at 
the  time  of  the  trial — even  though  the  plaintiff  was  not 
aware  of  it  either.     Bishop  v.  Gof,  6  AU.  389. 

See  Infra  IV.  5. 

3T— Replevin— Small ness  of  recovery. 

In  an  action  for  replevin  for  logs  the  plaintiff  was  en- 
titled to  recover  a  small  portion — about  6,000  feet — but 
the  jury  found  for  the  defendant,  a  new  trial  was  refused 
as  it  could  only  have  been  granted  on  payment  of  costs. 
Tompkins  v  Tihbets,  1  Han.  317. 
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3S-^Beplevin— Substantial  questicii. 

It  is  no  ground  for  a  new  trial  in  Replevin  that  the  jury 
have  not  distinctly  found  on  the  several  issues,  it  being 
understood  that  the  substantial  question  was  to  whom  the 
property  in  dispute  belonged ;  and  that  the  Court  might 
enter  the  verdict  on  the  several  issues  accordingly,  loiron 
V.  Murray,  5  All.  11. 

39^Frand  uncontradicted— Suspicious  circiimstaiices- 

In  an  action  on  a  policy  of  insurance,  though  the  cir- 
cumstances of  a  loss  are  suspicious,  if  there  is  some  evi- 
dence of  its  being  accidental,  which  is  uncontradicted,  and 

the  question  of  fraud  has  been  fully  left  to  the  jury,  who 
find  for  the  plaintiff,  the  verdict  will  not  be   disturbed. 

Jfimock  V.  The  New  Bninsirick  Marivc  Assurance  Coinpffnyr 

1  All.  398. 

40— Credibility  ol  witness. 

Where  a  case  depended  upon  the  testimony  one  witness, 
whose  credibility  was  properly  left  to  the  jury  and  they 
found  a  verdict  against  his  evidence,  the  Court  refused  a 
ne  w  trial.     Woi-tman  v.  Marter,  3  AU.  309. 

41— No  disputed  point  of  laur— Fraud— Jury— Credibil- 
ity of  witness— Cumulative  evidence. 

Where  there  is  no  disputed  point  of  law,  but  the  case 
turns  on  a  question  of  fraud,  and  depends  upon  the  cred- 
ibility of  conflicting  testimony,  the  Court  is  reluctant  to 
grant  a  third  trial  on  the  ground  iihat  the  verdict  is  against 
the  weight  of  evidence.     Sfiiith  v.  Neill,  4  AIL  105. 

Neither  cumulative  evidence,  nor  evidence  merely  to 
discredit  a  witness,  is  sufficient  to  obtain  a  new  trial  on 
the  ground  of  discovery  of  new'evidence.     Ibid. 

4S— Afewly  discovert^d  evidence— Cumulative. 

Where  the  estate  of  the  plaintiff,  claiming  under  a 
will,  was  subject  to  a  condition  subsequent,  and  the  de- 
fendant endeavored  on  the  trial  to  shew  a  request  and 
refusal  to  perform  the  condition,  in  order  to  defeat  the 
plaintiff's  estate;  and  newly  discovered  evidence  bearing 
on  that  point  is  cumulative,  and  is  no  ground  for  a  new 
trial.     Doe  dem.  Myers  v.  Bahincaii,  6  .1//.  89. 


NEW  TRIAL.  925 


43~lBipropei*  reception  of  evidence— Immaterial  Tefi- 
timony. 

Where  the  question  in  an  action  was  the  trae  dividing 
line  between  two  Grown  grants,  and  a  subsequent  grant 
from  the  Crown  was  improperly  received  in  evidence,  a 
new  trial  on  the  ground  of  the  improper  reception  of  this 
evidence  was  refused :  it  being  evident  that  it  had  no  bear- 
ing on  the  question  in  dispute,  nor  any  influence  on  the 
question  left  to  the  jury.     Carter  v.  SaunderSj  6  AU.  147. 

4fl— Improper  admission  of  evidence— KITithdrawal. 

Though  improper  evidence  of  damage  has  been  given,  if 
it  has  been  expressly  withdrawn  by  the  judge  from  the  con- 
sideration of  the  jury,  and  by  subsequent  evidence  in  the 
cause,  it  becoms  immaterial,  the  Court  will  not  disturb  the 
verdict  on  the  ground  of  its  improper  admission.  Spiur  v. 
Albert  Mining  Co.,  East  T.  1871. 

45— Jury  separating  after  the  Judf^e^s  charge. 

The  Jury  separating  after  the  Judge's  charge,  and 
before  verdict,  will  not  invalidate  the  verdict,  if  there  has 
been  no  tampering  with  them.  Lymbicm  v.  DeVeber,  JUL 
T.  1828. 

46— Jury  lodging:  and  boarding  at  piaintiflPs  house— 
Necessity— No  improper  conduct. 

Where  a  jury  of  view  supped  and  slept  at  the  plaintiff's 
house  after  completing  the  view — Held,  No  ground  for  dis- 
turbing a  verdict  for  the  plaintiff,  it  appearing  that  no 
communication  respecting  the  suit  had  taken  place  between 
the  plaintiff  and  the  jury  ;  that  there  was  no  inn  within  ten 
miles  of  the  place,  and  no  house  near  except  the  plaintiff's 
and  his  son's,  where  all  the  jury  could  be  accommodated  ; 
tliat  the  jury  were  taken  to  the  plain ciff's  house  by  the 
Deputy  Sheriff,  who  attended  them,  and  who  objected  to 
their  separating ;  and  there  was  no  complaint  that  the 
verdict  was  against  the  evidence.  Spence  v.  Tren}wlm,  1 
Ilan.  77. 

See  Supra  II.  30. 

47— PIniiitifl  entitled  only  to  nominal  damaipes. 

Where  the  Judge  improperly  directed  tlie  jury  to  find  for 
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the  plaintiflF  with  nominal  damages ;  but  they  found  for 
defendant — ^the  Court  refused  a  new  trial — it  being  an 
action  against  the  Sheriff  for  an  escape,  in  which  the  plain- 
tiff could,  at  most,  have  recovered  nominal  damages. 
Atkinson  v.  Mitchell,  6  All  345. 

49~ReJectioD  of  evideuc^^— Immaterial  deed. 

Where  a  deed  was  improperly  rejected;  but  it  was 
clear  that  it  would  not  have  proven  title  in  the  defendant — 
the  purpose  for  which  it  was  offered — a  new  trial  was- 
refused.  Doe  d.  Slierlock,  v.  Powers  6  AIL  282.  {See  E. 
India  Co,  v.  Paul,  7  Moores  P.  C.  109.) 

49~E videaee  inconsisf en t— Possession . 

The  defendant  claimed  a  lot  of  land  by  adverse  posses- 
sion, stating  that  he  had  been  put  in  possession  by  the 
owner  (since  deceased)  more  than  twenty  years  before  the 
action.  The  land  was  principally  wilderness;  and  the 
jury  having  found  a  verdict  for  the  plaintiff  for  all  except 
the  improved  land,  the  Court  refused  a  new  trial— the 
defendant's  evidence  of  having  been  put  into  possession 
being  inconsistent  with  other  facts  of  the  case.  Doe  v. 
Ouiggy,  4  All  602. 

ftO— Nominal  damageiii. 

The  Court  will  not  send  a  case  down  to  a  new  trial  to 
recover  merely  nominal  damages.  See  Belyea  v.  Ham,  2 
Han.  27. 

51— Ifllscondnct  of  juror— Objection— Ciiallenire. 

The  proper  mode  and  time  for  objecting  to  a  juror  ia 
by  challenge  when  he  is  called  to  be  sworn  ;  therefore  where 
an  application  is  made  to  set  aside  a  verdict  for  misconduct 
of  a  juror,  all  knowledge  of  the  ground  of  objection  until 
after  the  jury  were  sworn  should  be  positively  denied 
Olive  V.  Belyea,  1  All  463. 

An  offer  to  a  juror  to  bet  a  treat  upon  the  result  of  a 
trial,  which  he  accepted,  but  swore  he  never  afterwarda 
thought  of,  and  did  not  consider  as  a  bet,  is  not  a  ground 
for  setting  aside  the  verdict.    Ihid. 
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S3--JHrata— niiiitake  in. 

A  mistake  in  the  jurats  of  a  nisi  prius  record  is  not  a 
ground  for  a  new  trial.     Palmer  v.  Gilbert,  1  AU.  505. 

^8-^Variaiice— Declaration  and  record. 

A  variance  between  the  copy  of  declaration  delivered 
and  the  nini  jmim  record,  which  did  not  appear  to  have  mis* 
led  the  defendant  and  could  not  reasonably  do  so,  is  not  a 
ground  for  a  new  trial.  If  discovered  before  the  trial,  it 
might  be  amended  on  motion.  Portland  Ferry  Co.  v.  Pratty, 
2  4U.  17. 

'I^t—Aineudment- -Lateness  ot— Consent  rule. 

A  consent  rule  was  entered  into  by  mistake,  for  more 
land  than  the  defendant  claimed.  The  day  before  the 
Circuit  Court  he  obtained  a  Judge's  order  to  amend  the 
consent  rule  b}'  confining  it  to  the  land  in  dispute ;  the 
plaintiff  entered  the  cause  the  first  for  trial,  and  a  verdict 
was  given  for  the  defendant.  Field,  That  the  lateness  of 
the  amendment  was  no  ground  for  disturbing  the  verdict^ 
and  that  if  it  was  likely  to  prejudice  the  plaintiff  it  should 
have  been  urged  before  the  Judge.  Doe  v.  Baxter,  2  AU.  377» 


55— P<»ini  not  distinctly  reserved— HUstake  in  statute 
f'orrection. 

By  the  accidental  omission  of  the  word  "  not "  in  the 
Bev.  Stat.  Cap.  126,  the  action  for  use  and  occupation  was 
given  on  a  demise  by  deed.  In  assumpsit  for  use  and  occu- 
pation on  a  verbal  agreement,  the  Statute  was  not  brought 
to  the  Judge's  notice,  but  it  was  objected  generally  that  the 
plaintiff  could  not  recover.  On  a  verdict  for  the  plaintiff^ 
the  court  refused  a  new  trial — the  mistake  in  the  Statute 
having  been  rectified.     Seery  v.  Brayley,  3  AU.  815. 

In  such  a  case  the  defendant  should  have  tendered  a 
bill  of  exceptions,  and  not  appealed  to  the  discretion  of  the 
Court.     Ibid. 

56— Irrelevant  testimony— Not  subinllted  to  Jury. 

A  new  trial  will  not  be  granted  though  evidence  has 
been  improperly  received,  if  such  evidence  is  altogether 
irrelevant  to  the  issue,  and  was  not  submitted  to  the  jury^ 
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and  their  verdict  was  expressly  given  on  grounds  entirely 
independent  of  suob  evidence.  Bryson  Y.Hamilton,  East. 
T.  1878. 

57— Evidence  pressed  in  af^ainst  opinion  ol  Judge. 

Where  evidence  in  reply  is  pressed  in  against  the  opin- 
ion of  the  judge  a  new  trial  may  be  granted,  but  whether  it 
will  be  granted  or  not,  must  depend  upon  the  circumstances 
of  the  case.     McDonald  v.  Gumming,  2  Pug.  282. 

58— Time  of  receivin]^  evidence. 

A  new  trial  will  not  be  granted  on  the  ground  that  evi- 
dence otherwise  admissible  has  been  received  at  the  wrong 
time — no  injustice  being  shewn  to  have  been  done  by  its 
admission.    Ibid.    See  Supra  No.  85. 

59— Incorrect    evidence— IVo   appiicniion   to   have   it 

out. 


Paper  writing  admitted  in  evidence,  defendant  not  call- 
ing witnesses  to  prove  it  was  not  written  by  him,  and  when 
this  was  proved,  not  having  moved  to  have  paper  with- 
drawn from  consideration  of  the  jury,  defendant  could  not 
avail  himself  of  its  admission  as  a  around  for  new  trial. 
Whittaker  v.  Welch,  2  P«^.  445. 

eo— Immaterial  evidence— 8nbfttantiai  question. 

When  the  substantial  question  in  the  case  was  whether 
a  sum  of  money  was  paid  as  a  settlement  of  accounts,  the 
Court  refused  a  new  trial  moved  for  on  the  ground  of  mis- 
direction in  the  Judge  leaving  to  the  jury  whether  a  draft 
for  the  amount  was  a  settlement,  no  draft  being  in  evidence 
— it  being  quite  immaterial  whether  the  money  was  paid 
by  means  of  a  draft  or  not.    Jones  v.  Mcintosh,  2  Pug,  348. 

«1— Discovery  ol  evidence— Contradictory  affidavits  on 
siicivinic  cnnsfs 

When  the  defendant  on  the  trial  swore  to  a  final  settle- 
ment and  an  order  given  plaintiff  for  the  balance,  the 
Court  refused  to  grant  the  plaintiff  a  new  trial  on  an 
affidavit  stating  the  paper  sworn  to  as  having  been  an  order 
had  been  found  since  the  trial  and  that  it  was  not  an  order 
but  a  statement  of  an  account  with  another  party.     The 
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plaintiff  should  have  rebutted  the  testimony  as  to  the 
settlement  and  order  and  given  secondary  evidence  of  the 
contents  of  the  paper  first  proving  its  loss. 

The  affidavit  used  on  shewing  cause  against  the  rule 
contradicted  the  plaintiff's  affidavit.  Cyr  v.  Hartt^  2 
Pug.  71. 

•6ti— Jiid]^<^  expressing  opinion  on  queslion  ol  facts. 

It  is  not  a  ground  for  a  new  trial  that  the  Judge  has 
expressed  an  opinion  to  the  jury  upon  a  question  of  fact^ 
provided  lie  did  not  withdraw  the  consideration  of  the 
question  from  them,  even  though  the  opinion  expressed  was 
incorrect.     Doe  dem.  Faincether  v.  Nerers  2  Pug,  614. 

«3 In  an  action  of  ejectment,  where  the  defendant 

<»laimed  title  by  possession,  and  relied  on  the  fact  that  the 
defendant'?  father  had  cut  wood  on  two  occasions  spoken  of 
and  he  had  pastured  his  cattle  there,  it  was  held  not 
improper  for  the  judge  to  express  the  strong  opinion  which 
he  entertained  that  the  acts  relied  on  were,  under  the 
<;ircumstances  of  the  case,  mere  acts  of  trespass,  and  not 
acts  of  possession ;  and  that  it  would  hav^e  been  a  very 
unsatisfactory  mode  of  leaving  the  question  to  the  jury,  if 
he  had  merely  told  them  that  if  they  believed  the  defendant's 
father  had  cut  the  wood  on  the  occasions  spoken  of  and  he 
had  pastured  his  cattle  there,  as  ho  said,  and  they  thought 
these  acts  were  acts  of  ownership  and  not  mere  acts  of 
trespass,  to  find  a  verdict  for  defendant.     Ibid. 

Judge  making  or  omitting  to  make  remarks  on  character 
of  testimony.     See  new  trial  II,  48.     McLcod  v.  McGuirk. 

^4— Entry  into  house  by  riicbtfni  owner— Direction  of 
JndKe  •  Substantial  question  left  lo  Jury  —  Re- 
ception of  evidence— Sul»seqnrnt  withdrawal* 

In  his  address  to  the  jury,  the  Judge  told  them  that 
the  defendant  being  the  legal  owner  of  tue  house  had  a 
right  to  enter  peaceably  and  take  possession  in  the  manner 
stated  in  the  plea.  The  plea  stated  that  at  the  time  of  the 
alleged  trespass,  the  defendant  was  possessed  of  a  dwelling 
house  wherein  the  plaintiff,  Margarec  Napier,  was  trespas- 
sing and  making  a  noise,  that  the  defendant  roquosted  her 
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to  leave  the  house  which  she  refused  to  do,  and  thereupon 
he  gently  laid  his  hands  upon  her  in  order  to  remove  her 
from  the  house,  doing  no  more  than  was  necessary  for  that 
purpose,  which  were  the  alleged  trespasses.  Held,  (by 
Weldon,  Fisher  and  Wetmore,  J.  J.,)  That  as  the  case 
turned  upon  the  excess  of  force  used  in  the  expulsion,  and 
this  was  fairly  left  to  the  jury,  the  use  of  the  word  **  peace- 
ably "  in  that  connection  was  not  misdirection,  and  that 
defendant  was  not  entitled  to  a  new  trial :  but  (by  Allen, 
G.  J.  and  Duff,  J.,  dissenting,)  that  it  was  not  clear  that 
the  jury  had  not  been  influenced  by  the  the  word  **  peace- 
ably," nor  that  they  had  not  given  damages  for  the  forcible 
entry  as  well  as  for  the  excess  of  force  used  in  the  expul- 
sion. Heldy  (by  Weldon,  Fisher  and  Wetmore,  J.  J.,) 
That  as  the  question  as  to  whether  or  not  the  female  plain- 
tiff contributed  to  the  injuries  received  while  being  expelled 
from  the  defendant's  house  by  her  resistance,  or  by  her 
exertions  on  the  subsequent  day  was  involved  in  the  ques- 
tion of  excess  submitted  to  the  jury,  the  want  ot  more 
specific  and  particular  direction  on  this  point  was  not 
ground  for  a  new  trial :  (by  Allen,  C.  J.,  and  Duff,  J., 
dissenting,)  that  it  was  material  that  the  attention  of  the 
jury  should  have  been  drawn  particularly  to  the  question 
whether  her  own  struggling  and  resistance  had,  or  had 
not  in  any  degree  contributed  to  the  injuries  complained 
of,  this  being  a  matter  which  might  materially  affect  the 
damages.  The  defendant's  counsel  requested  the  judge  to 
leave  several  questions  to  the  jury,  the  substance  of  which 
was  contained  in  the  questions  submitted  to  them,  and  the 
request  was  refused.  Held,  Properly  so.  K.,  a  former 
owner  of  the  property  in  question,  stated  in  his  direct  ex- 
amination that  he  made  no  agreement  with  N.,  that  she 
was  to  receive  whatever  sum  the  property  sold  for, 
over  $1300.00,  or  any  sum  whatever.  The  plaintiff's  coun- 
sel, on  cros- examination,  holding  a  letter  in  his  hand  and 
reading  it,  asked  K.  if  he  had  not  authorized  one  S.  to  write 
a  letter  to  N.  making  such  an  agreement.  The  jury  were 
directedthat  the  evidence  on  that  point  did  not  affect  the  case, 
and  it  was  substantially  withdrawn  from  their  consideration. 
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Heldy  That  the  evidence  was  property  received,  but  that 
even  if  it  was  not  admissible,  its  reception  was  not  ground 
for  a  new  trial,  as  it  had  been  withdrawn  from  the  con- 
sideration of  the  jury.     Napier  v.  Fergtison,  2  P.  d-B.  415. 

65— Excessive  damages. 

The  plaintiff,  travelling  on  the  Intercolonial  Railway 
on  a  through  ticket  from  Picton,  Nova  Scotia,  to  St.  John^ 
was  requested  by  the  defendant,  a  conductor,  to  give  it  up 
and  accept  a  conductor's  check  instead,  in  accordance 
with  his  instructions  received  from  the  superintendent  of 
the  road.  On  his  refusal,  the  defendant  stopped  the  train 
and  put  the  plaintiff  off,  using  no  unnecessary  force* 
For  this  the  jury  gave  the  verdict  for  $600  damages.  On 
a  motion  for  a  new  trial,  the  Court  (Wetmore,  J.,  dissen- 
tiente)  refused  to  disturb  the  verdict  on  the  ground  of  ex- 
cessive damages,  though  admitting  them  to  be  larger  than 
they  would  have  given  under  the  circumstances.  Mortor^ 
V.  Bartlett,  2  Pug.  215. 

66~Tort. 

In  actions  of  tort,  the  mere  fact  of  the  damages  being 
high  and  more  than  the  Court  would  have  given,  is  not  a 
suflBcient  ground  for  disturbing  the  verdict.  Brewing  v. 
Berrfinariy  2  Pug.  515. 

6T—EJeetineiit— Recovery  ol  premises  in  consent  rule 
mentioned— Defendant  entitled  to  part. 

When  the  plaintiff  in  ejectment  recovered  a  verdict  for 
the  whole  of  the  premises  described  in  the  consent  rule, 
the  Court  refused  to  grant  a  new  trial,  even  though  the 
defendant  might  be  entitled  to  a  small  portion  of  the 
premises.     J^oe  dem.  Mckenzie  v.  Mosher,  2  Piig.  855. 

6M— Objection  ivhicli  mig^iif  liave  been  taken  on  trial- 
Want  of  Alleiratiou  in  declaration. 

When  the  declaration  did  not  oblige  any  usuage  to 
carry  deck  loads  in  the  trade  between  New  York  and  St. 
John,  and  both  parties  gave  evidence  in  regard  to  such 
usuage,  the  one  to  establish  and  the  other  to  negative  any 
such  usage.  It  was  lield.  That  an  objection  on  that  ground 
taken  on  motion  for  a  new  trial  was  made  too  late,  and 
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that  the  Coart  might  allow  the  plaintiff  to  amend  the 
declaration,  or  add  a  new  count.  Cameron  v.  DomviUet 
1  P.  d'  B.  647. 

4S9— %'erdi€l     agrain^t    evidence  —  Jury    diHcreditiiiir 
ivitDess. 

Where  upon  the  trial  of  a  cause  a  witness  for  the 
defendant  swore  that  the  plaintiff  signed  and  sealed  a  cer- 
tain instrument,  which  evidence  was  uncontradicted,  but 
from  the  appearance  of  the  paper  itself  it  was  doubtful 
whether  it  was  sealed  at  the  time  of  signing,  and  the  jury 
disbelieved  the  witness  and  gave  a  verdict  accordingly,  the 
<3ourt  refused  to  disturb  the  verdict.  Edmufifhon  v.  TempUy 
1  P.  tC-  IL  568. 

-70— County  coaitJndKe-  Verdict  in  liiK  opinion  Rgainst 
evidence* 

Where  the  County  Court  Judge  who  tried  the  cause  and 
who  had  the  advantage  of  judging  of  the  manner  in  whiish 
the  witnesses  gave  their  testimony  has  after  judgment  and 
deliberation  come  to  the  conclusion  that  the  verdict  is 
against  the  evidence,  the  judgment  will  not  be  reversed  on 
fllight  grounds.     Smith  v.  Andrews.     1  P.  (t  B,  541. 

71— Release  f^iven— Plain tifl  notivitlistauding  proceed- 
ing to  trial— Proper  course  to  adopt. 

Where  after  notice  of  trial,  the  parties  agreed  to  settle 
the  suit,  and  a  release  was  given,  but  the  plaintiff  withdrew 
any  further  notice  to  the  defendant  and  his  attorney  and 
in  their  absence  tried  the  cause  and  obtained  a  verdict,  the 
Court  refused  to  set  aside  the  verdict  and  enter  a  discon- 
tinuance— the  proper  remedy  being  to  move  for  a  new  trial 
on  the  ground  of  surprise  and  then  to  plead  the  release 
Puis  darr,  continuance,     Johnston  v.  McDonald  5  AIL  879. 

9tl'IVon-suit  at  plaintill^sreQuest—Subsetiuent  motion. 

When  a  plaintiff  was  non- suited  at  his  own  request,  in 
•consequence  of  certain  evidence  given  by  the  defendant,  he 
cannot  move  to  set  aside  the  non  suit  on  the  ground  that 
«uch  evidence  was  improperly  admitted.  Holmes  v. 
Billings  5  AIL  232. 
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Y8— Trial  •of  iiiidefendcd  cause— Wepf lectin  defendant'* 
attorney. 

Where  a  cause  was  tried  in  its  order  as  undefended,  in 
tbe  absence  of  the  defendant's  attorney  who  was  prevented 
from  illness  from  leaving  his  house,  and  no  application  wa& 
made  for  time  when  the  cause  was  called  on ;  a  ruU  nisi  to 
set  aside  the  verdict  was  refused,  it  appearing  that  tl>e 
attorney  had  been  in  Court  a  few  days  before  the  trial  and 
had  made  arrangements  that  another  cause  in  which  he 
was  the  attorney  and  which  stood  higher  on  the  docket 
than  this  cause,  should  stand  over  in  consequence  of  his 
illness.     Boyne  v.  Elston,  5  AIL  164. 

T4— Verdict  taken  by  consent  with  leave  to  move  for 
new  trial-  Objection  not  taken  at  trial. 

Where  a  verdict  was  taken  for  the  plaintiff  by  consent, 
with  leave  to  the  defendant  to  move  to  enter  a  non-suit  on 
points  reserved,  and  with  leave  to  move  for  a  new  trial  on 
the  ground  of  improper  reception  of  evidence  the  defendant 
cannot  move  for  a  new  trial  on  another  and  different 
ground  not  taken  at  the  trial.  Doe  dent.  Heathcote  v, 
Hiighes  2  P.  dt  B.  296. 

7*1(— Verdict  on  issue  on  mei-its— Finding:   on    wrong; 
issne* 

Where  in  replevin  the  defendant  was  entitled  to  a 
verdict  on  the  merits  on  one  of  the  issues,  but  the  jury 
found  for  him  on  an  issue  which  should  have  been  found 
for  the  plaintiff,  the  Court  refused  a  new  trial  giving  the 
plaintiff  leave  to  amend  the  verdict  by  entering  it  on  the 
issue  which  should  have  been  found  for  the  defendant. 
Baxtei'  V.  Johnston  5  AIL  350. 
T6— Summary  action, 

A  new  trial  cannot  be  granted  in  a  summary  action 
under  the  Act  12  Vic,  cap.  40,  though  the  evidence  may 
have  been  improperly  rejected,  or  the  jury  may  have  been 
misdirected.     Coy  v.  Teovian,  6  AIL  267. 
77->Verdict  for  small  amount— Mo  certiAcate  for  costs* 

Where  the  verdict  was  for  a  small  amount,  and  there 
was  no  certificate  for  costs,  the  Court  refused  to  grant  a 
new  trial,  the  case  having  been  twice  already  before  the 
Gonrt.     Adam  v.  Berlanquety  2  Pug.  70. 
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'7§->Snialliies«  ot  verdict— ]VIoiicy  demand. 

In  a  money  demand,  the  smallness  of  the  verdict  is  a 
ground  for  refusing  a  new  trial.  Caldwell  v.  Keith,  5  All. 
590. 

7 9~i:jectment— Verdict  afrniiist  evidence. 

A  plaintiff  in  ejectment  will  not  be  granted  a  new  trial 
on  the  ground  of  the  verdict  being  against  evidence,  unless 
under  exceptional  circumstances.  Doe  dem.  Hache  v. 
Jfache,  2  Pug.  348. 

SO    Point  not  raised  at  trial —Set ting:  aside  nonsnit. 

Where  counsel  in  moving  to  set  aside  a  nonsuit  sought 
to  raise  an  objection  not  taken  at  the  trial,  the  Court 
refused  to  consider  the  point.  Dor.  dem.  McVey  v.  Daniel, 
2  Pug.  372. 

Hi— Order  improperly  inad«^  %vlien  not  a  g^roHnd  lor  a 
neiv  trial. 

Where  a  party  on  the  trial  applied  for  leave  to  amend 
the  declaration  and  the  application  was  granted  and  the 
trial  put  off — the  costs  to  abide  the  event  of  the  suit — such 
order  though  improperly  made  was  not  a  ground  for  a  new 
trial.     Siniih  v.  Gerow,  2  Pug,  425. 

fi2— Paltry  matter— Compensation  recoverable  in  Jus- 
tice's Court* 

Plaintiff  sued  defendant  for  trespass  to  bis  land  by 
cutting  a  tree,  the  value  of  which  was  only  a  few  shillings. 
Defendant  neither  acted  wilfully  nor  claimed  title  to  the 
land,  and  the  judge  who  tried  the  cause  thought  the  action 
should  never  have  been  brought.  The  jury  returned  a 
verdict  for  defendant ;  and  on  motion  for  new  tri^l,  the 
Court  held  that,  though  in  point  of  law,  defendant  was 
guilty  of  trespass,  yet  plaintiff  should  have  sued  in  a 
Justice's  Court,  if  at  all,  and  refused  a  rule  for  a  new  trial. 
Sinclair  v.  Spence,  8  Pug.  263. 

93— Title  to  land-Fact  of  irainiuK  possession. 

As  between  parties  without  title,  each  seeking  to  make 
a  title  for  himself,  the  Court  will  not  interfere  with  the 
finding  of  the  jury  unless  clearly  and  unequivocally  wrong. 
Easibrooks  v.  Brean,  2  Pug.  304. 


NEW  TRIAL.  935 

'^l— IJsinsr  ailldRvitfi  niRdc  on,previoii««  upplicatioii  to 
l»e  %vithoiit  prejudice. 

An  affidavit  of  the  defeudant  Sheriff  of  Westmoreland 
which  had  been  used  on  an  application  for  an  attachment 
against  an  attorney  of  this  Court  for  aiding  in  an  escape, 
which  application  was  made  by  the  plaintiff's  attorney  free 
of  charge  and  without  prejudice  to  either  party  was  used  on 
the  trial  of  an  action  against  the  Sheriff  for  escape.  Held^ 
That  this  was  not  ground  for  a  new  trial,  but  the  propriety 
of  using  them  was  questioned.  Janes  v.  Botsford,  1  P.  cC- 
B.  62. 

8*^— C'aii^e  tried  ont  of  order  in  doeicet* 

It  is  no  ground  for  setting  aside  a  verdict  on  the  score 
of  irregularity,  that  a  cause  has  been  tried  out  of  its  order 
in  consequence  of  several  causes  standing  on  the  docket 
before  it  having  been  put  off  by  consent  to  a  further  day, 
Boices  V.  Sutherlandy  2  Kerr  1. 

-S6— Evidence  put  in  on  erosf^-examination  Instead  of 
nn  rebutting* 

I^  evidence  which  would  have  been  receivable  as  rebut- 
ting evidence,  is  put  in  by  the  plaintiff  during  the  cross- 
examination  of  defendant's  witness,  it  is  not  a  ground  for  a 
new  trial.     Godard  v.  Fred'n.  Boom  Co.  6  AU.  448. 

Defendant  resting^  hit*  case  on  a  ip'ound  untenable— 
Judg^e  not  ieavinir  other  facts  to  jury* 

Sf*e  Assumpsit  III.  40  a.  Lynch  v.  Re^gon, 

IV. 

Miscellaneous. 

I  —Abandoning^ §^*ound  on  %vhich  rule  nisi  ivas  g^^'anted 
—Takings  diflerent  g^round. 

In  an  action  by  a  Church  Corporation,  the  defendant 
obtained  a  rule  nisi  for  entering  a  non-suit  on  the  ground 
that  the  induction  of  the  Rector  was  not  proved.  Ilfld, 
That  he  could  not  afterwards  abandon  that  gi*ound,  and 
admit  the  induction,  in  order  to  defeat  the  action  on  a 
different  ground.     Doe  v.  Sweeney,  1  All,  416* 
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2— Allowing  vprdlct  to^tand  lor  nominal  dainafrei^. 

B.  agreed  bj'  a  note  in  writing  to  pay  A.  £20  in  lumber 
by  a  certain  day,  before  which  time  A.  assigned  the 
contract  to  C.  Held,  That  B.  was  not  bound  to  recognize 
the  assignment,  but  might  deliver  the  timber  to  A.,  which 
would  be  a  good  discharge.     Green  v.  WiUistoji^  3  Kerr  58. 

The  delivery,  however,  not  having  been  made  until  after 
the  commencement  of  the  action,  a  verdict  which  had  been 
given  for  the  plaintiff  was  allowed  to  stand  for  nominal 
damages.    //;/W. 

51— Wrong:  vordi«*t. 

If  the  jury  find  a  verdict  for  the  defendant  in  an  action 
of  libel,  the  Court  will  grant  a  new  trial,  if  they  think  the 
verdict  is  wrong,  i  though  the  Judge  left  the  question  of 
libel  to  the  jury  without  expressing  any  opinion  upon  the 
writing.     Andre wst  v.  Wilson,  3  Kerr  8(>. 

4— Trc^«pa»s  aifainst  three  defendants— Ver<lirt  a9;:siiii«»t 
two. 

Qiuere,  Whether  where  the  two  defendants  are  clearly 
liable,  the  evidence  of  the  trespass  by  the  three  is  ground 
for  a  new  trial.     See  Atkinson  v.  McAuley,  4  AIL  243. 

5— Jnrymau —Affinity. 

The  fact  of  a  juryman,  who  is  open  to  challenge,  having 
served  on  the  jury,  is  not,  per  se,  a  ground  for  disturbing 
the  verdict ;  but  when  a  juror  was  connected  by  affinity 
with  one  of  the  parties  interested  (a  fact  unknown  to  the 
opposite  side  till  after  the  trial),  the  Court  considered  this 
fact  in  connection  with  the  other  circumstances  of  tho  case 
in  determining  on  the  propriety  of  granting  a  new^  trial. 
TiWK.  V.  Harding,  Trin.  T.  1867. 
See  Supra  III.  36. 

6~-€ourC  divided— Rule  nisi  i^ranted. 

When  the  Court  is  equally  divided  upon  argument,  a  rule 
nisi  falls  to  the  ground  and  the  judgment  follows  the 
verdict.     Onndm  v.  McKiUigan,  2  All.  477. 

Y— Terms  ~€ostf«. 

It  is  discretionary  with  the  Court  on  granting  a  new 
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trial,  to  require  the  payment  of  costs ;  but  if  the  verdict 
was  contrary  to  law  or  to  the  Judge's  charge,  it  is  usually 
granted  without  costs.  The  Bank  of  B.  N.  A.  v.  Travis,  2 
AU.  543. 

§— Costs— Rule  silent  as  to. 

If  the  rule  for  a  new  trial  is  silent  as  to  costs,  the  suc- 
cessful party  on  the  new  trial  is  not  entitled  to  the  costs  of 
setting  aside  the  first  verdict.  Weldoii  v.  Weldon,  3  All.  148. 

9— Allocatur— S$hewlng  cause. 

A  new  trial  having  been  granted  on  payment  of  costs, 
an  allocatur  allowed  for  shewing  cause  was  taxed  against 
the  party  who  obtained  the  new  trial.  Held,  That  such 
taxation  was  wrong,  and  the  costs  accordingly  entitled  to 
be  deducted.     McEachern  v.  Ferguson,  3  KeiT  365. 

10>-Costs--€ondiMon— IVon  -Payment. 

Where  a  new  trial  has  been  granted  on  payment  of  costs, 
and  the  costs  have  been  taxed  and  demanded  of  the  attorney 
of  the  party  who  obtained  the  rule,  who  was  informed  that 
unless  the  costs  were  paid,  an  application  would  be  made  to 
discharge  the  rule  ;  the  Court  granted  a  rule  for  that  pur- 
pose absolute,  unless  the  costs  were  paid  in  ten  days  after 
service.     Scnbner  v.  McLaughlin,  1  All.  440. 

Costs  to  abide  ev«>nt  of  suit— Same  party  succeeding^— 
Costs  of  sheivinir  cause. 

Se<?  Costs  95. 

When  verdict  against  Judge's  charge,  new  trial  granted 
without  costs.     Doe  dem.  Blair  v.  Chacc,  3  All  502. 

il— Several  counts— Verdict  sustainaMe  on  one— Re- 
Jection  oi  witness— Cross-examinatlon-Evldenee* 

In  trespass  qu  cl.f regit  and  for  cutting  down  a  mill  dam, 

the  defendants  justified  the  cutting  under  a  license  from 

the  plaintiff  and  as  Inspector  of  Fisheries  under  the  act  31 

Vic.  cap.  60.    Evidence  of  the  alleged  license  was  given  on 

the  cross-examination  of  one  of  the  plaintiff's  witnesses, 

who  was  afterwards  called  as  a  witness  by  the  defendant, 

and  his  evidence  rejected  on  the  ground  that  he  had  been 

already  examined.     The  jury  negatived  the  license  and 
59 
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gave  a  verdict  for  the  plaintiff  for  $30  on  the  count  for 
breaking  the  dose,  and  $2000  on  the  count  for  cutting  the 
dam  on  the  ground  that  the  plaintiff  being  a  tenant  was 
bound  to  repair  it.  The  verdict  not  being  sustainable  on 
the  latter  count, — Held  (per  Allen  and  Wetmore,  J.  J.)  That 
the  trespass  being  entirely  unjustified,  the  plaintiff  was 
•entitled  to  retain  his  verdict  on  the  first  count,  the  evidence 
of  the  license  having  been  fully  gone  into,  and  the  evidence 
rejected  not  affecting  this  part  of  the  case.  Per  Weldon 
and  Fisher,  J.  J.,  That  the  evidence  having  been  improperly 
rejected,  the  defendant  was  entitled  to  a  new  trial.  Betts  v. 
Venning,  East.  T.  1878. 

19— Contradictory  and  ansatlsfoctory  evideace— Jladffe 
satlsded  witb  Terdict. 

Heldy  (per  Fisher  and  Wetmore,  J.  J.)  that  where  the 
evidence  was  contradictory,  and  the  judge  who  tried  the 
cause  was  satisfied  with  the  verdict,  a  new  trial  should  not 
be  granted  :  but  per  Allen,  G.  J.  and  Weldon  J.,  that  the 
evidence  on  which  the  jury  found,  being  in  their  opinion 
very  unsatisfactory,  the  cause  should  be  submitted  to  the 
consideration  of  another  jury.  The  Court  being  equally 
divided  the  rule  dropped.    Boane  V.  Doane,  I  P.  <£  B.  339. 

18— Retasing  to  allow  defendant's  coaasel  to  address 
Inry— Judfl^e  directing  Jury  to  And  verdict. 

Where  in  an  action  of  ejectment,  the  judge  who  tried 
the  cause  came  to  the  conclusion  that  the  lessor  of  the 
plaintiff  had  made  out  his  title,  and  the  defendants  had  no 
case  to  be  submitted  to  the  jury,  he  was  right  in  refusing 
to  allow  the  defendants*  counsel  to  address  the  jury  and 
urge  ^em  to  give  a  verdict  contrary  to  his  direction. 

In  an  action  of  ejectment,  where  the  plaintiff's  case  is 
wholly  unanswered,  it  is  the  duty  of  the  jury  to  find  for 
the  plaintiff,  and  it  is  proper  for  the  judge  to  so  direct 
them. 

Qtuere,  Whether,  when  a  jury  find  contrary  to  the 
judge's  charge  and  direction,  the  verdict  will  be  set  aside 
as  a  perverse  verdict  without  argument,  or  whether  the 
correctness  of  the  direction  will  be  examined  into  by  the 
Court.     Doe  (km.  Moffat  v.  Thompson^  1  P.  d  B.  616. 
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NEXT  OF  KIN. 

See  Heir  at  Law. 

NISI  PRIIJSHORDEB  OF.) 

There  must  be  a  motion  in  Court  to  make  an  order  of 
NUi  Prius  a  rule  of  Court.  Underwood  v.  McHenry^  2 
AU.  94. 

Amendmenf  of* 

See  Arbitration  Y.  6. 

Before  an  order  at  Nisi  Prim  can  be  set  aside  it  must 
be  made  a  rule  of  Court.     Smith  v.  Oerowt  2  Pug.  425. 

A  Judge  at  Nisi  Prius  has  authority  to  make  such 
order  at  the  trial  of  the  causes  as  to  him  may  seem 
requisite  for  the  effectual  despatch  of  business.  Bowes  v. 
Sutherland^  2  Kerr  1. 

See  Judge — Judge's  order. 

NISI  PRIIJS  RECORD. 
Variaace— Declaratloii  and  Record. 

See  New  Trial  III.  58.— General  Rules  79,  180,  131. 
When  not  evidence. 

See  Set-off  6. 
Entiy  of  PosCea  on,  ivhere  dillerent  issues. 

See  Beplevin  4. 

NOL.L.1:  PROSE^iri. 
Entering  up  Judgment  for  costs. 

See  Costs  VI.  104. 

Failure  of  evidence. 

On  the  trial  of  an  information  for  intrusion,  a  noUe 
prosequi  may  be  entered  if  the  evidence  fails  to  make  out 
the  case ;  and  it  may  be  entered  by  the  Solicitor  General 
in  the  name  of  the  Attorney  General.  Reg.  v.  Stwrges,  5 
AU.  582. 


See  Pleading  I.  67,  Hill  y  .  AUan. 

IVON   PROS. 

Judgment  of  Non  Pros  cannot  be  signed  in  a  bailable 
action,  unless  the  bail  piece  is  on  file,  pursuant  to  the  rule  of 
Hilary  Term,  2  Wm!  IV.    Wiggins  v.  Dibblee,  Trin.  T.  1884. 
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Cannot  be  signed  until  the  defendant  bas  filed  an  ap- 
pearance ;  notice  of  appearance  is  not  sufficient.  Cushlng 
V.  Gordon,  Mich.  T.  1872. 

Settinir  aside  for  irrei^utfRrity— Delay. 

See  Practice  VI.  8,  9. 

Evidence  of  Judgment  of  IVon  Prosi. 

See  Evidence  II.  29. 

N01¥.RESID£NTS. 

Proceedings  in  Eqnity. 

See  General  rules  119,  111. 

When  proceedings  cannot  be  taicen  against. 

The  plaintiff  remitted  bills  of  exchange  from  this 
Province  to  R.  in  England.  Before  the  bills  became  due, 
S.  was  declared  bankrupt  in  England,  and  the  defendant, 
as  his  official  assignee,  received  the  proceeds  of  the  bills. 
Held,  (assuming  the  defendant  to  be  liable  to  the  plaintiffs 
for  money  had  and  received.)  That  the  non-payment  of 
the  money  was  not  a  breach  of  ''  a  contract  made  wholly  or 
in  part "  within  this  Province,  and  therefore  that  proceed- 
ings could  not  be  taken  against  the  defendant  under  the 
Act  18  Vic.  cap.  25.     Ci-ane  v,  Cazenove,  4  .4//.  578. 

IVecessity  of  obtaining  Judge^s    order  to  proceed   in 
cause. 

See  practise  VI.  49. 

ivoiv.si;iT. 

t — Objection  apparent  on  record. 

Where  a  plaintiff  has  no  right  in  law  to  recover,  a 
nonsuit  will  be  ordered,  though  the  objection  appears  upon 
the  next  record.  See  Next  Cases  2,  3,  6.  Fisher  v  Jeiveit, 
Ber.  35. 

a If  the  defendant  takes  issues   upon   the   facts 

alleged  in  the  declaration,  and  they  are  proved,  the  plaintiff 
cannot  be  non-suited  on  the  ground  that  these  facts  do  not 
disclose  a  cause  of  action ;  but  the  defendant  must  move 
in  arrest  of  judgment.  Neiv  Brunswick  and  Xora  Scotia 
Land  Co,  v.  Kirk,  1  AIL  448. 
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3~Caiis«*  of  action  proved  as  alleged. 

Where  that  which  is  laid  as  the  cause  of  action,  is  proved 
at  the  trial,  the  plaintiff  cannot  be  nou-suited  on  the  ground 
that  the  facts  charged  do  not  disclose  a  cause  of  action. 
Cameron  v.  Beardsley,  2  Kerr  598. 

4— Voluntarily  becominir  non-suit. 

Where  a  party  voluntarily  becomes  non-suit,  he  cannot 
afterwards  move  to  set  it  aside,  and  obtain  a  new  trial  on 
payment  of  costs.     Thome  v.  Bedell,  3  Kerr  339. 

4  a When  a  plaintiff  was  non-suited  at  his  own 

request  in  consequence  of  certain  evidence  given  by  the 
defendant,  he  cannot  move  to  set  aside  the  non-suit  on  the 
ground  that  such  evidence  was  improperly  admitted. 
Holmes  v.  Billings ,  5  AH.  232. 

*S— Discharge  ofjury— .\o  verdict— Points  reserved. 

When  no  verdict  has  been  given,  in  consequence  of  the 
discharge  of  the  jury,  a  non-suit  will  not  be  granted  on  a  point 
reserved  at  the  trial.  Doe  dem,  Duncan  v.  Christopher, 
Ber.  83. 

0-:flaterial  Allegation— Failure  in  proof. 

Though  the  declaration  does  not  set  out  a  good  cause  of 
action,  and  was  therefore  demurrable  ;  if  the  alleged  cause 
of  action  is  not  proved,  the  defendant  is  entitled  to  a  non- 
suit. Thus,  in  an  action  by  overseers  of  the  poor  against 
the  defendant,  for  bringing  paupers  into  the  parish,  who 
became  chargeable — alleging  that  the  plaintiffs,  as  overseers 
of  the  poor,  were  compelled  to  provide  for  the  paupers ;  if  it 
appears  that  the  plaintififs  were  not  overseers  at  the  time 
the  paupers  were  brought  into  the  parish,  they  fail  in 
proving  a  material  allegation.  Gillespie  v.  Phillips,  5  All. 
221. 

7-  Opinion  oi  Judge  expressed— Verdict  by  consent. 

Where,  at  the  trial,  a  non-suit  was  moved  for,  and  upon 
hearing  the  opinion  of  the  Judge,  a  verdict  was  taken  by 
consent  of  counsel,  the  question  cannot  afterwards  be  raised 
as  to  whether  the  case  should  have  been  submitted  to  the 
jury.     Reed  v.  Wehlon,  1  Han.  458. 
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8— After  verdlcc  but  before  recording^. 

Quare,  Whether  a  plaintiff  can  elect  to  be  non-suited 
after  the  jury  have  given  a  verdict,  bat  before  it  is  recorded. 
See  Lawton  v.  Chance^  4  All  411. 

•— Subseqaent  assent  after  ai*ipnineiit. 

Where,  at  the  trial,  the  Judge  ruled  that  the  plaintifT 
could  not  recover,  an  application  to  have  a  non-suit  entered 
at  the  close  of  his  argument  on  a  rule  nisi  for  a  new  trial, 
was  held  to  be  too  late.     Travis  et  al.  v.  Glazier,  2  Han, 
215. 

20 Quare,   If  a  non-suit  is    moved  for  on  two 

grounds,  the  one  tenable  and  the  other  untenable,  and  it  is 
granted  on  the  latter,  whether  the  former  is  available  for 
defendant  on  argument  for  setting  aside  non-suit.  See  doe 
dem,  Connel  v.  Dickinson,  1  Han,  466. 

{See  Noble  v.  Ward,  1  Ex.  117  L.  R.) 

11— Nominal  damages— Refusal  to  aecede  to  verdlet 
for* 

In  trespass  for  false  imprisonment  against  Justices  of 
the  Peace,  where  the  Justices  had  exceeded  their  powers  in 
committing  the  prisoner  to  an  improper  place  of  imprison- 
ment for  contempt,  but  where  the  plaintiff  had  received  no 
greater  punishment  than  he  was  entitled  to  by  law,  the 
Judge  offered  to  direct  the  jury  to  find  a  verdict  for  the 
plaintiff  with  nominal  damages.  The  plaintiff  refused  to 
accede  and  claimed  substantial  damages,  whereupon  the 
Judge  non-suited  him,  and  the  Court  refused  lo  set  the  non- 
suit aside.     Armstrong  v.  McCaffrey  et  aL,  1  Han.  517. 

13— Several  pleas— Immaterial  Issues  ou  some— Be« 
fendant  not  entitled  to  have  Undlnir  of  Jury  ou. 

Where  defendant  pleaded  four  pleas,  two  of  which  were  an 
answer  in  law  to  plaintiff's  action,  and  he  was  non-suited, 
Held,  on  motion  to  set  aside  non-suit,  that  he  was  not 
entitled  to  have  finding  of  the  jury  on  the  other  issues,  they 
being  immaterial.  Martin  v.  Mtitnal  Fire  Ins.  Co.  8  Pii{f. 
156.    See  Insurance  44. 

13 Misnomer  not  a  ground  of  non-suit  if  it  be  shewn 
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that  defendant  has  not  been  deceived  and  knows  that  the 
action  was  brought  by  the  person  who  actaally  saes.  Copp 
V.  Read,  8  Pag.  627. 

i4— Onlsslon  of  material  averment. 

Though  the  averments  in  the  declaration  are  proved  of 
a  material  averment,  essential  to  the  maintenance  of  the 
action,  is  omitted,  the  defendant  will  be  entitled  to  a  non- 
suit, though  he  might  have  demurred.  McPhelim  v. 
Weldon,  6  All.  868. 

Several  issne»— Plaintfir  falllnfr  In  one  going  to  cause 
of  action— right  to  have  finding  of  Jury  on  other 
issues. 

See  Practise  XIV.  17. 

Point  not  raised  at  trial— not  available  on  argument 
for  new  trial. 

See  New  Trial  III.  51. 

Bule  nisi  to  enter  a  non-suit  may  be  remodelled.  See 
Practice  VIII.  19. 

UrOTICE. 

Arbitration— Notice  ot  a4|onmed  meeting  ot  Arbitra- 
tors  neciessarjr.  * 

See  Arbitration  V.  14. 
Bail,  notice  of  render-— Reasonable  time. 

See  Ezoneretur. 
Corporation— iVotice  of  meeting. 

See  Joint  Stock  Company  3. 
CaUs. 

See  Assessment. 
Instalment— BTotice  lor  payment  of. 

See  Joint  Stock  Company  1. 
taxation  oi  costs— Review— f¥otice. 

See  Costs. 
Ofiicial  Character. 

See  Crown  Grant  I  18. 

Absconding  debtor^s  act— effect  ot  notice  in  ^^Oasette^* 
as  to  property.    [J 

See  Absconding  Debtor  10,  12. 
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Begistry  of  mortgage  not  notice  of  incumbrance  to  a 
subsequent  purchaser.     Doe  v.  Power  1  AIL  271. 

IVotiee  to  sell  land  under  license— Posiini^  and  adi^er* 
tlsinir. 

See  Executors  and  Administrators  Y.  2. 

1— Parish  School  act— Assessors. 

Where  assessment  is  made  under  the  Parish  Schoo 
Act,  the  Assessors  must  give  notice  thereof  in  the  same 
manner  as  in  cases  of  assessment  for  county  rates  under 
Rev.  Stat.  cap.  53,  sec.  12.     Ex  parte  Street,  1  Han,  107 

2— Insolvent  debtor— Order  lor  support* 

Where  the  creditor's  attorney  was  in  Court,  and  heard 
the  order  for  support  made,  it  is  not  required  to  give  him 
other  notice.     Ex  parte  Jardine,  1  Ilan,  572, 

Publication  of  notice  for  ** three  consecutive  days* 
cannot  be  made  in  weekly  newspaper.     See  Costs  34  h. 

NOTICE  OF  ABA!^'DO!VIfIEIVT. 

See  Insurance  26. 

i\OTl€E  OF  A€;T10J«. 

"   Action  at  law. 

l¥OTI€E  OF  APPEAL. 

'*    Practice  V.  3. 

lVOTl€E  OF  DEFE:V€E. 

''    Pleading  III. 

IVOTICE  OF  DISHOIVOIJR. 

**    Bills  and  Notes. 

I¥OTlCE— HIOHWAYS— ALTERATIO.^. 

**    Highways  11. 

NOTICE  OF  IVIOTION. 

*'    New  Trial  1 — Practice  V.  IX — Judgment  as  incase 
of  non-suit  I.  28. 

NOTICE  OF  SET-OFF. 

See  Set  oflf. 
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JIVOTlCi:  TO  quiT. 

See  Landlord  and  Tenant. 
Mortgrairoi*  and  mort^ayee. 

Sea  Mortgage  8. 
Remainderman,  ouster  by«  ^Jthout  notice. 

The  tenant  of  a  devisee  for  life  ma}',  after  the  death  of 
eucli  devisee,  be  ousted  by  the  remainderman  without  any 
Xiotice  to  quit.     Doe  d.  Field  v.  McKay,  2  Kor  485. 

Oetermination  of  tenancy  by  notice. 

See  Landlord  and  Tenant. 

NOTICE   TO  PROOrCE. 

''     Evidence  VII. 

NOTICE  BY  REGISTRY. 

Not  notice  ot  incumbrance 

See  Supra  Notice,  Doe  v.  Power. 

NOTICE  OF  RENDER. 

**    Bail — ^Exoneretur. 

Escape  after  render  and  before  notice* 

See  Exoneretur. 

NOTICE  OF  TRIAL.. 

*'    PraticeV.  IX. 

NOTICE— ITARNINO  TO  OBLIGORS. 

**    Principal  and  Surety  1. 

NOVA  SCOTIA  GRANT. 

Recitals— Regpistry— Inquest  of  Office. 

See  Crown  Grant  I.  16. 

NOVA  SCOTIA  JIIDGiHENT. 

Evidence  of. 

See  Evidence  II.  29. 

NOVATION 

'*    Assumpsit  III.  54. 

Nn  SANCE. 

*'    Action  on  the  Case  III. — Pleading  1.  50,  II.  25. 
Bamag^es— Liability. 

See  Damages  I.  21. 
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RIOHT  TO  REmOFE. 

See  Corporation. 

UrilLLITV. 
Pleas— Treadng  as  IVullity. 

See  Judgment  by  Default — Practice. 
Execatlon. 

See  Trespass  Y.  8. 

Plea  filed  before  appearance  in  a  summary  action  is 
nullity.  Andrews  v.  Hanson,  1  AU.  509. 

NUL.  TIEL  BE€ORD. 

5ee  Amendment  I.  1. — Pleading  II.  23. 


OATH. 

Necessity  of  sliewlair  the  takings  oath  oi  oAce. 

See  Overseers  of  Poor. 
Detanation— Peijnry—Jnrisdictionto  adniiaister  oath 

See  Criminal  Law  II.  21 — Perjury 
Mo  Gomplalat  oa  oath. 

See  Justice  of  the  Peace  lY.  16  a. 
Presumptioa  ot  haviav  takea  oath. 

See  Evidence  YI.  1,  2. 
Information  on  oath— Necessity  ol. 

See  Criminal  Law  I.  8. 
Reqnirinii:  elector  to  taiie  oaf  h. 

See  Election  Law. 
Assignment  of  Peijury— Jurisdiction. 

See  Criminal  Law  II  22.' 

Commissioner  of  s«;wers  not  being:  Hfvorn  into  olHce 
i¥lthin  prescribed  time. 

See  Commissioner  5. 
I.nformalion  tor  nnlanrlully  Ikiiling  cattle. 

See  Justice  of  Peace  lY.  23. 

OB9TRir€TION8. 

See  Action  on  the  Case. 


ONUS  PROBANDI.  947 


Rii^lit  to  remoFe. 

See  Water  Course. 

Corporation — ^Bight  to  remove. 

OCCUPATIOM. 

See  Use  and  Oecnpation. 
Ol  Premises. 

See  Insurance  19. 
Possession  coiilln«;d  to  occupation— Wronfftn I  ent rjr* 

See  Possession  2 — Trespass  I.  24. 
Offer  to  sniler  Jndicnienf  bjr  «ietanlt« 

See  Judgment  II. 

OFFiCE. 

See  Appointment  to  OfSce. 

Appointment  t<»— Without  limitation,  an  appointment 
lor  lite. 

Joplin  V.  Davidson^  Bei\  308. 

Trustees— Filling  oiiice  under  act  of  Incorporation  of 
Bank— Uabillty— Tenure  of  oiiice. 

See  Bank  8. 

Tryinir  riirlit  to  exercise  office. 

See  Quo  Warranto — ^Mandamus. 

Swearinir  into  office— Prescribed  time. 

<Stftf  Commissioner  5. 

OFFI€£R. 

See  Government  Officer — Action  at  Law  IX. 
Proof  of  beinip- Actinir  as  snch* 

See  Evidence  VI. 

owns  PROBANDI. 
On  claimant  ol  timber,  seized  by  crown. 

See  Evidence  XI.  18. 
fntoxlcatlui^  Liquors. 

See  Evidence  XI,  19,  20. 
Provini^  property  in  replevin. 

See  Pleading  II.  29— Replevin  28,  24. 
Importlufir  goods. 

See  Castom  D.uties. 
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Dcfamalioii—ISuppoiliiiif  plea. 

See  Defamation  14. 
SHmmary  <yectincnt— Suflicienc)^  of  proof  by  landlord. 

See  Landlord  and  Tenant  YIII. 
Reduction  of  claim  by  proof  of  g^eneral  average. 

See  Evidence  XI.  49.  Btuyee  v.  Carvill. 

Proving:  property  to  be  In  the  Crown  in  action  of  re- 
plevin lies»  on  the  defendant. 

Sec  Replevin  14. 

OPiHriON  OF  EXPERTISE. 

See  Evidence  VIII.  14.  30. 

ORDERS. 

See  Practise — Nisi  Prius — Judge's  Order. 
Privy  Council  orders. 

See  Privy  Council. 

An  order  under  the  Act  19  Vic.  cap.  42  requiring  the 
gaoler  to  return  the  cause  of  a  prisoner  being  detained  in 
custody,  must  be  made  by  a  Judge,  and  not  by  the  Court. 
Chase  Ex  lyarte,  6  AU.  898. 

OUSTER. 

Evidence  oi. 

See  Evidence  IV.  8.  Brown  v.  Moore — 9  Allison  v.  Smith. 

OVERFLOll'llVO  LiAIVO. 

See  Action  on  the  Case.  III. 

OVERSEERS  OF  POOR. 
IVot  aceonnting  for  money. 

See  Criminal  Law  II.  23. 
1— Necessity  of  siiewing  tiie  taking  oath  ot  office. 

Premises  in  the  occupation  of  a  tenant  were  devised  to 
the  Overseers  of  the  Poor  of  the  City  of  Saint  John,  for  the 
use  of  the  poor.  Ileld,  in  an  action  brought  for  the  rent 
by  the  persons  who  were  the  duly  appointed  Overseers  at 
the  date  of  the  will  and  death  of  the  testator,  and  so 
continued  until  after  the  time  of  bringing  the  action,  That 
it  was  not  necessary  to  shew  they  had  taken  the  oath  of 
office  as  Overseers.     Matthew  v.  Chittick,  2  Kerr  696. 


PARISH  SCHOOLS.  949 


9— Personal  liability. 

TVhere  supplies  were  furnished  to  the  defendant,  an 
Overseer  of  the  Poor,  for  the  use  of  the  poor  of  the  Parish 
of  Saint  John,  on  orders  from  time  to  time  sent  hy  him  as 
such  Overseer  to  the  plaintiff.  Held,  That  he  was  person- 
ally liable  for  the  payment  of  such  supplies.  Oardiner  v. 
Matthetv,  8  Kerr  601. 

8— Bringingr  paupers  into  parisii— Action. 

The  Overseers  of  the  poor,  not  having  any  corporate 
rights,  cannot  maintain  an  action  against  a  person  who 
brings  paupers  in  the  Parish,  who  become  chargeable 
thereon — such  act  being  no  injury  to  the  Overseers  indi- 
vidually.    Gillespie  v.  Phillips^  5  AU,  221. 

Overseers  incnrring  liability— Bastardy  bond— Action 
by. 

See  Action  at  Law  X.  6. 

OWNERSHIP  OF  PROPERTY. 

*'     Property. 


PABCHillEIVT. 

Snfliciency  ol  material* 

See  Burns  v.  BnrnSy  4  All.  229.     See  General  Rules  83. 

PARISH  COURTS. 
Appointment  of  commissioner  of—Not  ultra  vires. 

See  B.  N.  A.  Act. 

PARISH  OFFICER. 

See  Appointment  of  OfiBcer. 

PARISH  SCHOOLS. 

See  Assessment  II. 

Trustees  dividiuft:  Parish  —  Calling  meeting  —  Donble 
purpose. 

A  majority  of  the  Trustees  of  Schools  have  power  to 
divide  a  Parish  into  School  Districts.  Ex  parte  Yeats.  4 
All.  381. 

An  application  to  Trustees  to  divide  a  Parish  into 
School  districts,  and  to  call  a  meeting  of  the  inhabitants 
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to  determine  upon  an  assessment  under  the  Parish  School 
Act  21  Vic.  cap.  9,  may  be  made  at  the  same  time ;  and  i£» 
on  the  division  of  the  parish,  three  or  more  of  the  appli- 
cants are  found  to  be  resident  freeholders  in  the  district 
for  which  the  assessment  is  required,  the  trustees  may  call 
the  meeting  without  any  new  application.    Ibid. 

A  poll-tax  may  be  levied  under  the  Parish  School  Act. 
Ibid. 

Disiiiis«liif(  Teacher. 

See  School  Teacher.    See  Common  School  Act. 

Parol  agrreement. 

See  Agreement — Contract. 

PAROI.  £¥IDGI¥€E. 

See  Evidence. 

Parol  gift. 

See  Gift. 

PARTICUI.ABS. 

Snfllciency  of  Mil. 

A  bill  of  particulars  which  gives  substantial  informa- 
tion of  the  plaintifTs  demand  and  does  not  confine  the 
claim  to  any  particular  county  or  mislead  the  defendant,  is 
sufficient  to  let  in  evidence  under  any  count  to  which  the 
same  may  be  applicable.     Orant  v.  Aitdn^  Ber.  269. 

The  plaintiff's  bill  of  particulars  was  dated  at  Liver- 
pool, England,  and  made  up  in  sterling  money.  Held, 
That  without  an  affidavit  of  the  defendant,  that  he  was  mis- 
led by  it,  it  was  sufficient  to  warrant  the  jury  giving  a  sum 
sufficient  to  cover  the  difference  of  exchange.  Campbell  v. 
Wilson,  Ber.  265. 

Defect  supplied  by* 

See  Bills  and  Notes  YI  14. 
Particulars  of  items  in  Justicses  Court* 

See  Judgment  by  default,  9,  Jackson  v.  O'Donnell. 
Dt^niaad  of— IVot  a  step  in  cause. 

Johnston  v.  Olazier,  C.  Ms.  141.  Andrews  \.  Hanson,  1 
AIL  609. 
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SiKniiiir  Jiidgrnient  ou  bill— Practice  City  Court. 

See  City  Court. 

Recovery  under  Common  Connt— Counsel  not  claim- 
Inir  under,  in  openinir  case. 

See  Trial. 

PARTIES. 

See  Action  at  Law — Husband  and  wife — Partnership  6. 

PARTITION. 

A.,  B.  and  C,  owned  lands  as  tenants  in  common ;  A.  be- 
ing under  age  her  father  made  a  partition  with  B.  and  C. 
in  1810 ;  in  1814  A.  married,  still  being  under  age,  and 
her  husband  occupied  the  share  allotted  to  her  until  his 
death  in  1842,  and  six  years  after  she  objected  to  the  par- 
tition, demanded  possession  of  B.,  and  brought  ejectment. 
Held,  That  the  partition  having  been  fair  she  was  bound 
by  it,  unless  she  objected  within  a  reasonable  time  after 
her  coverture  ceased,  and  that  under  the  circumstances  six 
years  was  not  a  reasonable  time. 

Qwere,  Whether  a  *demand  of  possession  upon  B.  with- 
out any  offer  by  A.  to  relinquish  any  part  of  what  she  was 
in  possession  of,  was  a  su£Qicient  notice  of  her  dissent  to 
the  partition. 

Quoere  also.  Whether  A.'s  right  was  barred  by  the  Sta- 
tute of  Limitations  6  Wm.  lY.  cap.  48,  she  having  brought 
her  action  within  ten  years  after  her  coverture  ceased,  and 
within  forty  years  after  her  right  accrued,  though  not  with- 
in twenty  years  after  she  became  of  age.  Doe  dem.  East- 
brooks  V.  Harris ,  2  AU.  42. 

PARTNERSHIP. 

Wlieilier  contract  personal  or  with  firm— iluestion  lelt 
to  Jury. 

See  Contract  16. 


I— %V1iat  constitutes  partnership—] 

Where  J.  and  N.  B.,  who  carried  on  business  as  general 
partners,  had  certain  mill  property  and  transactions  rela- 
tive thereto,  in  the  direction  and  management  of  which  H. 
appeared  to  be  taking  a  part,  though  the  nature  of  his 
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agreement  with  J.  and  N.  B.,  or  his  interest  in  the  mills 
was  not  shewn  ;  and  the  plaintiff,  who  had  extensive  trans- 
actions with  the  firm  of  J.  and  N.  B.,  stated  an  account 
with  them,  whereby  they  admitted  a  balance  due  the  plain- 
tiff. Held,  That  H.  was  not  jointly  liable  therefor,  it  not 
appearing  that  he  was  a  partner  in  fact,  or  held  himself 
out  as  such,  and  that  his  connection  with  J.  and  N.  B., 
being  at  the  most  a  special  partnership  in  regard  to  the 
mills,  would  not  make  him  liable  for  the  general  engage- 
ments of  the  firm  of  J.  and  N.  B.,  but  only  for  such  as 
related  to  the  special  partnership.  Circumstances  which 
are  equally  applicable  to  a  projected  company,  or  security 
for  past  advances,  are  not  sufficient  of  themselves  to  raise 
a  presumption  of  partnership  so  as  to  create  a  joint 
liability  in  two  persons  where  the  credit  has  been  given  to 
one.  McPherson  and  another  v.  Hoskins  and  others^  1  Kerr 
430. 

•si As  to  the  sufficiency  of  proof  of  partnership  this 


may  vary  according  to  the  nature  of  the   demand  and 
residence  of  the  parties.     Pollock  v.  Canard,  2  Kerr  291. 

3 Under  law  allowing  parties  to  be  witnesses,  it  is 

not  necessary  to  call  plaintiff  to  prove  partnership.     See 
Evidence  III.  9. 

4 Evidence  of  a  witness  who  had  dealt  with  all  the 


plaintiffs  as  partners  and  purchased  goods  and  settled 
accounts  with  the  firm  for  several  years  held  sufficient  to 
prove  partnership.     Rankin  et  al  v.  Harley,  1  Ilan,  271. 

'1(— Contract— Partiesi— Liability. 

W.  R.,  one  member  of  a  firm  entered  into  a  contract 
under  seal,  in  his  own  name,  with  P.,  for  building  a  vessel, 
which  was,  in  fact,  to  be  the  property  of  the  firm.  After 
the  vessel  was  finished,  a  settlement  in  writing  of  accounts 
took  place  between  the  plaintiff  (acting  on  behalf  of  P,)  and 
the  firm,  in  which  a  balance  was  found  due  to  P.,  which 
W.  R.,  requested  the  plaintiff  to  pay.  Held,  in  an  action 
against  the  firm  for  the  money  paid  to  P.,  Tliat,  as  it  was 
not  founded  on  the  original  agreement  for  the  building  of 
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the  vesse],  but  under  a  separate  agreement  with  the  firm, — 
that  they  were  liable.     Harris  v.  Robertson,  6  AIL  496. 

9  a— Actions  by  and  agrainst. 

A  promise  to  one  member  of  the  firm  to  pay  him  for 
work  connected  with  the  partnership  business,  performed 
by  him  for  the  defendant,  enures  to  the  benefit  of  the  firm ; 
and  the  partner  to  whom  the  promise  was  made  cannot 
sue  alone.     Hartley  v.  Fisher ,  1  AU.  694. 

6— Ouarantee* 

A  guarantee  by  one  partner  in  the  name  of  the  firm  for 
a  matter  not  relating  to  the  partnership  business,  will  not 
bind  the  firm.    Marks  v.  Wright,  Hil.  T.  1828. 

Pleadlngr—Allegatlons— Proof— Variance. 

See  Bill  and  Notes  YI.  10,  11. 

** Non-joinder    of    partner  can    only  be  taken 

advantage  of  by  plea  in  abatement,    Kelly  v.  BaUochy  2 
Kerr  699. 

8— Powers  and  members. 

One  partner  has  power  to  compound'a  partnership  debt, 
and  may  appoint  an  agent  to  accept  a  composition  of  such 
debt  offered  by  an  insolvent  debtor.  Raymond  v.  McMahon, 
^AU.  524. 

9— IVofe  given  as  gnarantee— Authority  to   bind  €o~ 
partner. 

It  is  not  incident  to  the  general  authority  of  a  partner  to 
bind  his  co-partners  by  giving  guarantees  for  payment  of 
the  debts  of  third  persons,  it  is  therefore  necessary  for  a 
person  taking  the  note  of  a  firm  as  a  guarantee  to  prove 
that  the  partner  who  gave  the  note  had  authority  to  bind 
the  firm  in  that  way.  Stewart  v.  Parker  and  Fox,  2  P. 
dt  B.  223. 

lO— Liability  of  partner  lor  wrongful  acts. 

A  partner  is  responsible  for  the  wrongful  acts  of  his 
co-partner  in  a  matter  connected  with  the  partnership 
business  done  for  the  joint  benefit,  though  he  himself  per- 
sonally had  nothing  to  do  with  the  tortuous  acts.    Brewing 

V.  Berryman,  2  ptuf,  616. 
61 
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11— Uabllltjr  ol  partners— Credit  of  iimi. 

F.  &  S.  D.  and  B.  entered  into  a  partnership  for  the 
baying  and  selling  of  shingles.  F.  &  S.  D.  to  furnish  the 
<;8pital  and  B.  to  purchase  shingles  ;  profits  to  be  equally 
divided.  The  shingles  to  be  shipped  to  F.  &  S.  at  Boston 
and  money  provided  by  drafts  drawn  by  D.  upon  them ;  the 
business  in  New  Brunswick  being  done  under  the  name  of 
M.  &  D.  Plaintiff  sold  goods  to  D.  on  the  credit  of  the 
partnership  and  took  his  notes  in  payment.  Held,  That 
the  goods  being  proper  for  the  business  of  the  firm  and 
sold  on  the  credit  of  the  firm,  the  other  partners  were 
liable,  and  that  as  regards  contracts  with  third  parties  it 
was  of  no  consequence  whether  D.  had  advanced  his  proper 
share  of  the  capital  or  not.  Jones  v.  Foster  et  aL  implead- 
ed with  Dotvling,  1  Han.  596. 

Evidence  ol  Partnership— Statement  indncini:  1»eliel. 

See  Evidence. 
Siatnte  of  Umitations— Payment  1»y  one  partner. 

See   Bills  and  Notes . V.  26. 

Exeeulion    of  deed    by    partner— li^norance    ol    co- 
partner. 

See  New  Trial  III.  34. 
Recognition  ofl¥arrantof  Attorney. 

See  Warrant  of  Attorney  8 — P.  416. 

Plaintiff  having  reasonable  grounds  for  believing  that 
<iertain  persons  alone  composed  the  firm.  See  Pleading 
McDonald  v.  Cummin fj. 

PATEJVT. 

If  Letters  Patent  refer  to  a  specification  and  description 
of  the  invention,  as  being  filed  in  the  Provincial  Secretary's 
office,  they  form  part  of  the  Letters  Patent,  and  must  be 
produced  in  an  action  for  infringement  of  the  patent 
Lusk  V.  Miller,  Mich.  T.  1872. 

Where  a  Patent  is  claimed,  not  for  a  discovery  or 
invention,  but  simply  for  a  combination  of  a  number  of 
old  and  known  materials,  it  is  no  infringement  of  the 
patent  to  use  a  part  of  this  combination.     Ibid. 
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Statements  in  affidavit— Concerninff. 

Seg  affidavit,  III.  21. 

See  Bailee — Trover. 

FAYWIENT. 

See  Action  at  Law  (Former  Recovery.) 
Pieadingr  payment— Inference  from  receipt. 

Debt  on  a  recognizance  of  bail — judgment  against  the 
principal,  for  £28  ;  the  defendant  pleaded  payment  by  the 
principal,  and  gave  in  evidence  a  receipt  from  the  plaintiff 
to  him  for  £11,  **  in  full  discharge"  of  the  judgment.  Held, 
That  it  could  not  be  inferred  from  the  receipt  that  this  sum 
was  a  balance  of  the  judgment  after  a  previous  payment, 
but  that  it  was  taken  in  satisfaction  of  the  whole,  and 
therefore  the  plea  was  not  proved.  Garcelon  v.  Eaton,  t 
All.  411. 

Payment  by  bill— Agent  autiiorised  to  receive. 

See  Principal  and  Agent  8. 

Assii^ment— Actual  payment. 

See  New  Trial  II.  23. 
Payment  ot  rent. 

See  Landlord  and  Tenant. 
Payment  taking  case  out  of  Statute  of  Limitations. 

See  Limitation  of  Actions  II. 
Bebuttaljof  presumption  ol  payment. 

See  Evidence  VI.  7. 
money  paid  nnder  mistake. 

See  Assumpsit  III.  17. 
Appropriation— Want  of  Pi*ivity. 

See  Bills  and  Notes  V.  20. 

Application  by    law— Set-ofl— Bight   to  show  appro- 
priation on  cross-examination. 

See  Evidence  VIIL  7. 
Ooods  delivered. 

Prima  Jade  goods  delivered  are  not  a  payment,  and 
without  an  agreement  of  some  kind  that  they  are  intended 


M6  PEBJURY. 


to  be  a  payment  of  a  debt,  one  party  by  his  own  act,  such 
as  tendering  an  account  with  the  goods  credited,  cannot 
make  them  so.    Little  v.  Caie,  3  Pug.  886. 

payiheivt  of  jwojvey  into  court. 

Sec  Evidence  X.  9,  10,  11. 

PAYMENT-DEIWAWD  OF. 

Note  pajrable  on  demand. 

See  Bins  and  Notes  V.  11,  III.  4,  15. 

FAYOTENT— PRE  SUMPTION  OF. 

See  Assumpsit  III.  44 

PENAL.TY. 

Set  oir 

See  Executors  and  Administer  I.  8 — Justice  of  the  Peace 
—Criminal  Law. 
Negrliirently  kindling  lire. 

See  Fires. 

PENDENCT  OF  OTHER  SUIT. 

See  Pleading  II.  41. 

PEREMPTORY  UNDERTAKINO. 

See  JudRment  as  in  Case  of  Non-suit. 

PERjrURY. 

^   See  Criminal  Law. 

Jurisdiction  to  take  oatii— Prayer  Book. 

In  an  action  for  defamation,  in  alleging  that  the  plaintiff 
was  guilty  of  perjury  on  the  trial  of  a  case  before  two  Just- 
ices of  the  Peace,  the  plaintiff  cannot  recover  if  the  Justices 
had  no  jurisdiction  in  the  case,  although  the  words  were 
spoken  in  reference  to  the  trial  where  the  plaintiff  had  given 
his  testimony  before  the  Justices.  McAdam  v.  Weaver,  2 
Kerr  176. 

Semhle,  Perjury  may  be  assigned  where  the  oath  has 
been  administered  on  the  Common  Prayer  Book  of  the 
Church  of  England.    Ibid. 

Since  the  passing  of  the  Act  3  Yic.  cap.  61,  confirming 
the  commissions  already  issued  and  authorizing  the  Judges 
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to  issue  commissions  to  take  affidavits  under  the  provisions 
of  the  Act  of  Parliment  29  Car.  2,  cap.  5,  wilful  false  swear- 
ing in  an  affidvit  made  in  a  judicial  proceeding,  and  sworn 
before  a  commissioner  so  appointed,  is  perjury  by  common 
law.  Mllner  v.  Oilbsrt,  3  Kerr  617. 
Completon  of. 

See  Pleading  I.  51. 

PERSONAL  LIABILITY. 

See  Action  of  Law.  IX — Credit. 

PETITION  (IJIVDEB  INSOLTEIVT  ACT  OF  l§69). 

See  Insolvent  Act  of  1869  &  1875. 

PILOT. 

Appointment  of— RemovRl  of. 

See  Mandamus. 

PILOTAOE. 

Ponrer  in  Corporation  of  St.  John  to  niaice  b)r.|a^rs 
respecting. 

See  British  Norta  Am3rica  A^fc  1367.  5. 

PLAN. 

See  Grown  Grant— Evidence  II.  1,  X.  3,  XI.  12. 

PLEA. 

See  Pleading — Practice. 

PLEADIIVO. 

I.    DBCLA.RATION AVERMENTS  —  .\.LTjBO.\TIONS. 

II.  PLBA.S — Subsequent  Pleading— Abatgmbjit. 

III.  NoTiOB  OF  Defence. 

IV.  Miscellaneous. 

I. 
Declaration. 

See  Practice. 

I—Arirnmcnts—Alieirations— Honey. 

In  an  action  to  recover  in  this  Province  for  goods  sold 
and  delivered  in  England,  it  is  not  necessary  to  aver  in  the 
declaration  that  the  debt  was  contracted  in  sterling  money, 
or  the  relative  value  of  sterling  and   currency ;  and  the 
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difference  of  exchange  may  be  recovered  under  the  com- 
mon counts.     CampheU  v.  Wilson,  Ber.  265. 

9— Part  Pertormanee—DeinHnd— Averment  ot  snrpln* 
saire* 

In  an  action  of  assumpsit  the  plaintiff  averred  part  per- 
formance by  the  defendant  and  demand  as  to  the  residue, 
which  was  not  necessary,  and  failed  in  proving  both. 
Held,  That  both  avermnts  were  surplusage.  Broiim  v. 
Frink,  Ber.  863. 

3— InsnlHcient  Allegation— Information. 

The  allegation  that  the  goods  were  imported  into  this 
Province  from  the  United  States,  contrary  to  the  Acts  of 
General  Assembly,  in  such  case  made  and  provided,  is  not 
a  sufficient  allegation  of  an  offence  under  6  Wm.  lY.  cap.  4, 
sec.  4,  which  imposes  a  forfeiture  of  all  goods  which  shall 
be  landed  before  they  are  reported  at  the  Treasurer's  Office 
and  a  permit  obtained,  etc,  and  a  judgment  obtained  on  an 
information  by  the  Attorney  General  was  arrested  thereon. 
Attorney  General  v.  260  Barrels  of  Fish,  Ber.  419. 

4— Demise. 

A  demise  in  a  declaration  of  ejectment,  in  the  name  of 
husband  and  wife,  of  the  wife's  property,  laid  previous  to 
the  marriage,  is  bad.  Doe  dem.  Thomson  and  Wife  v.  Bar- 
nes, Ber.  426. 

ft— Special  damaire. 

Allegation  of  lose  and  time  and  expense  in  regaining 
property  taken  under  execution,  evidence  of  expenses  in 
proving  the  plaintiff's  right  before  a  Sheriff's  jury,  is  not 
admissible.  Quare,  If  such  expenses  are  recoverable  at  all. 
Wilson  V.  EiUs,  Ber.  824.     {See  Damages.) 

6— Assumpsit  on  i^arantee— Consideration  not  snili- 
ciently  appearingr* 

The  defendant  guaranteed  the  performance  of  the  fol- 
lowing agreement  between  the  plaintiff  and  D.,  dated  10th 
November  1849  :  ''  Whereas  B.  (the  plaintiff)  has  for  some 
years  past  been  acting  as  the  attorney  and  agent  in  this 
Province  for  D.  of  London,  in  the  general  management  of 
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the  Lancaster  Mills ;  and  whereas  the  said  D.  has  seen 
fit,  by  letter  of  attorney  bearing  date  the  19th  September 
last,  to  appoint  G.  (the  defendant)  his  attorney  and  general 
agent  in  this  Province,  and  has  thereby  revoked  all  power 
and  authority  heretofore  given  to  the  said  B. ;  and  where- 
as an  action  of  trover  has  been  commenced  and  is  now 
pending  against  the  said  B.  at  the  suit  of  W.  and  G.  for 
the  value  of  a  quantity  of  logs  which  they  allege  to  have 
been  converted  at  the  Lancaster  Mills,  for  the  value  of 
which  logs  (if  any)  the  said  B.  should  not  be  held  personally 
liable ;  in  consideration  of  the  foregoing  premises,  it  is 
agreed  by  the  said  D.  to  indemnify  and  keep  harmless  the 
Baid  B.  from  all  damages,  costs  and  charges  that  may  be 
awarded  against  him,  or  that  he  may  be  put  to  in  his  de- 
fence of  the  said  action/'  Declaration  thereon,  stating 
that  whereas  before  making  the  defendant's  promise,  to 
wit,  on  etc.,  the  plaintiff  was  the  general  agent  of  D.  in 
this  Province,  in  the  management  of  the  Lancaster  Mills* 
that  an  action  of  trover  had.  been  commencd  and  was  pend- 
ing at  the  suit  of  W.  and  G.  for  the  value  of  a  quantity  of 
logs  which  had  been  taken  by  the  plaintiff  as  the  agents 
and  acting  under  the  directions  of  D.,  and  in  the  belief 
that  they  were  his  property,  and  that  D.  had  requested  the 
plaintiff  to  defend  said  action ;  and  whereas  D.  was  desir- 
ous of  revoking  the  power  of  the  plaintiff  as  his  agent, 
and  of  appointing  the  defendant  and  the  defendant 
was  desirous  of  succeeding  the  plaintiff  in  such 
agency;  that  the  plaintiff  agreed  with  D.  to  de- 
fend said  action^  and  retire  from  the  agency  and  allow 
the  defendant  to  succeed  him  therein,  in  consideration  of 
receiving  the  agreement  of  D.  to  indemnify  the  plaintiff 
against  all  damages,  costs  and  charges  he  might  be  put  to 
in  the  defence  of  the  action  of  W.  and  G. ;  and  also  in  con- 
sideration of  receiving  the  guarantee  of  the  defendant  for 
the  due  performance  by  D.  of  his  agreement ;  that  D.  did, 
on  the  10th  November  1849,  agree  to  give  such  undertak- 
ing, and  thereupon  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  accept  the  agreement  of  D.  and  act 
upon  the  same,  and  would  defend  the  said  action,  and 
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would  retire  from  the  said  agency  and  permit  the  defen- 
dant to  assume  the  duties  thereof,  the  defendant  undertook 
and  guaranteed  to  the  plaintiff  the  performance  of  D's 
agreement.  Held,  That  the  consideration  did  not  suffici- 
ently appear  by  the  agreement,  to  suppert  the  declaration. 
Beattie  v.  Garbutt,  S  AIL  1. 

7— Proceedlngrs  of  record— Slander-Allei^ation  of  neces- 
sarjr  facts* 

Where,  to  an  action  of  slatider,  the  defendant  pleaded 
the  Statute  of  Limitations,  and  the  plaintiff  replied  that  a 
previous  action  was  brought  within  due  time  for  the  same 
slander,  in  which  he  had  obtained  a  verdict,  and  the  Court 
had  ordered  the  judgment  to  be  arrested,  (setting  out  the 
proceedings  of  the  Court  as  matters  in  pais,  without  any 
prout  patetper  recordum,)  and  that  the  same  action  was 
brought  within  a  year  of  such  arrest  of  judgment,  conclud- 
ing a  verification  in  the  ordinary  form.    Bejoinder,  That 
there  is  not  any  record  of  the  several  proceedings  (setting 
them  out  seriatim) ;  sur-rejoinder,  a  mere  jepetition  of  the 
replication ;  upon  demurrrer  thereto,  the  Court  were  of 
opinion   that  the  proceedings  in  the   former  action  and 
arrest  of  judgment  must  be  entered  of  record  and  pleaded 
as  such,  with  a  prout  patet,  and  that  the  replication  was 
therefore  bad,  but  under  the  circumstances  permitted  the 
plaintifi  to  amend  on  payment  of  costs.     Beardsley  v.  Dib- 
blee,  1  Kerr,  642. 

8— Umlt  bond— Assiiniee— Allegation. 

Summary  action  of  debt  by  assignee  of  a  limit  bond ; 
on  demurrer — Held,  1st.  That  nil  debet  might  be  pleaded 
under  the  Act  of  Assembly  as  the  general  issue;  2nd.  An 
averment,  that  the  assignee  is  the  plaintiff  in  the  original 
suit  in  which  the  limit  bond  was  given  is  not  essential ; 
Srd.  A  breach  of  the  condition  of  the  bond  is  sufficiently 
alleged  by  the  words  "of  which  the  said  J.  R."  (the 
principal  in  the  bond)  made  default.  Maxwell  v.  Roe,  2 
Kerr  69. 

9— Asslgrnee  of  limit  bond— Plalntifl'  In  original  »nit— 
IVKnst  be  apparent  on  the  record. 

In  an  action  by  the  assignee  of  a  bond  fcr   the  gaol 
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limits,  it  is  a  fatal  objection,  even  on  motion  for  arrest  of 
judgment  after  verdict,  that  it  does  not  appear  on  the 
record  that  the  assignee  was  the  plaintiff  in  the  suit  on 
which  the  bond  was  taken,  there  being  nothing  to  render 
proof  of  that  fact  necessary  on  the  trial  of  the  issue.  Semble, 
The  declaration  should  state  the  writ  on  which  the  defen- 
dant is  in  custody  when  the  limit  bound  is  taken.  Camer- 
on V.  Beardsley,  2  Kerr,  598. 

lO— A  ward— Non-fnlfllmeiit— Indenture. 

Where,  by  the  condition  of  an  arbitration  bond  the 
award  is  directed  to  be  in  writing,  indented  under  the 
hands  and  seals  of  the  arbitrators ;  in  an  action  on  the 
bond  for  non-fulfilment  of  the  award,  the  declaration  not 
averring  that  the  award  was  indented :  held  bad  on  special 
demurrer.     Coham  v.  Taylor,  2  Kerr  120. 

11— Deed-  SeUlngr  out. 

In  pleading  a  grant  or  bargain  and  sale,  the  deed 
should  be  set  out.     AnsUy  v.  Peters,  2  Kerr  698. 

19— Assault  and  battery— Oeneral  replication. 

In  trespass  for  assault  and  battery;  the  defendants 
pleaded  nwlliter  inanus  imposuerunt  in  defence  of  their 
wharf  and  close,  on  which  the  plaintiff  had  unlawfully 
placed  a  ladder,  which  he  was  endeavouring  to  maintain 
there  by  force,  whereupon,  etc.  Held,  That  an  issue, 
joined  on  the  general  replication  de  injuna  to  this  plea, 
only  involved  the  question  as  to  the  defendant's  possession 
of  the  wharf  and  close  whereon  it  stood ;  and  the  assault 
being  made  in  defence  of  such  possession  against  the 
plaintiff's  unlawful  entry,  etc.,  and  that  the  Judge  was 
not  warranted  in  directing  the  jury  to  find  for  the  plaintiff, 
if,  notwith .standing  these  facts,  it  appeared  there  was 
another  piece  of  land  adjoining  the  wharf  also  in  dispute, 
from  which  the  defendants  were  endeavouring  to  remove 
the  plaintiff,  and  that  the  assault  was  partly  committed 
with  that  intent,  and  that  this  piece  of  land  was  not  in 
the  defendants'  possession ;  the  plaintiff  to  have  availed 
himself  of  this  matter  should  have  replied  specially  or 
new  assigned.     McCiilley  v.  Cunard,  2  Kerr  131. 
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18 — Sureties  on  bond— Clerk— Non-damniflcatus. 

The  by-laws  of  a  banking  company  required  that  the 
directors  should  inspect  the  vaults  and  take  an  account  of 
the  cashi  etc.,  once  a  month:  in  an  action  against  the 
sureties  on  a  bond  given  for  the  good  conduct  of  a  clerk 
in  the  bank,  the  defendant  pleaded  that  the  bond  was 
executed  upon  the  faith  that  the  plaintiffs  would  faithfully 
observe  the  by-laws,  and  averred  that  they  had  neglected 
to  do  so.  Held,  bad.  Held  also,  That  non-damnificatua 
was  not  a  good  plea  to  an  action  on  such  bond.  Bank  of 
New  Brunamck  v.  Wiggins^  2  Kerr  478. 

14— Debt  for  penalty— Uncertainty. 

To  a  declaration  in  debt  for  the  penalty  of  a  bond 
entered  into  by  the  defendants,  K.  and  W.,  to  the  plaintiffs 
(a  company  incorporated  by  the  Act  of  Assembly  5  Wni. 
IV.,  2nd  session,  cap.  10),  conditioned  for  the  faithful 
performance  of  K.*s  duty  as  secretary  to  the  company 
without  embezzling,  etc.,  and  for  due  accounting  upon 

notice  so  to  do,  or  making  satisfaction  for  any  loss  within 
three  months  after  proof  thereof  and  notice.  The  defend- 
ant  W.,  after  setting  out  the  condition  of  the  bond  on  oyer 
pleaded  1st.  non  est  factum.  2nd.  That  if  E.  did  not 
faithfully  perform  his  duty  or  failed  to  account,  notice 
thereof  was  not  duly  given  three  months  before  the  com- 
mencement of  the  suit.  Srdly.  That  if  the  plaintiffs  were 
damnified  it  was  of  their  own  wrong.  4thly.  After  setting 
out  a  clause  in  the  Act  of  Incorporation  prohibiting  the 
company  from  trading  in  gold  and  silver  coins,  etc.,  the 
plea  alleged  generally  that  the  company  did  after  the  act 
of  incorporation  and  the  execution  of  the  said  bond,  trade 
in  gold  and  silver  coins,  etc.,  and  employ  their  secretary 
E.  therein,  whereby  E.'s  responsibility  was  increased. 
Heldy  on  demurrer,  That  the  2nd  8rd,  and  4th  pleas  were 
all  bad  ;  the  2nd,  as  hypothetical,  neither  traversing  or 
confessing  anything ;  the  8rd,  being  in  the  nature  of  non 
damnificatus,  and  not  alleging  performance  of  the  condi- 
tion, could  not  be  pleaded  to  a  bond  of  this  sort ;  and  the 
4th,  as  not  pleaded  with  sufficient  certainty,  nor  answering 
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all  the  breaches  which  might  have  been  assigned,  if  the 
defendants  had  pleaded  performance.  Mechanics'  Whale 
Fishing  Company  v.  Kirbyy  2  Kerr  646. 

15 K.  and  W.  entered  into  a  bond  to  the  plaintiffs 

conditioned  that  if  E.  shoald  at  all  times  faithfully  serve 
the  plaintiffs  while  he  continued  in  their  employ  as  their 
secretary,  without  consuming,  wasting,  embezzling,  etc., 
their  moneys,  goods,  etc. ;  and  should  at  any  time  while 
secretary  neglect  or  refuse  to  account  with  the  plaintiffs 
when  required  by  reasonable  notice  in  writing  ;  and  if  K. 
and  W.,  or  either  of  them,  should  within  three  months 
after  due  proof  thereof,  either  by  confession  of  E.  or 
otherwise,  and  notice  thereof  in  writing  given  to  E.  and 
W.,  or  either  of  them,  make  satisfaction  and  payment  to 
the  plaintiffs  for  the  moneys,  goods,  etc.,  so  wasted,  etc., 
and  also  for  all  such  loss  or  damage  as  the  plaintiffs  might 
Bustain  by  reason  of  E.'s  neglect  or  refusal  to  account, 
then  the  obligation  to  be  void.  Held,  That  the  clause  pro- 
viding for  proof  and  notice  restrained  the  preceding  clause, 
and  that  the  defendants  were  not  chargeable  on  the  bond 
in  any  case  until  after  proof  and  notice.  Held  also.  That 
to  make  out  a  breach  for  not  accounting,  notice  to  account 
should  have  been  given  to  E.  while  he  was  secretary. 
Mechanics'  Whale  Fishing  Company  v.  Whitney,  8  Keir  119, 

To  an  action  on  this  bond,  the  defendants  pleaded  a 
general  performance ;  the  plaintiff's  replied,  assigning  as  a 
breach  that  E.  while  secretary  embezzled  and  unlawfully 
made  away  with  large  sums  of  money  of  the  plaintiffs,  and 
that  proof  was  made  thereof,  and  notice  given  to  W. ;  the 
defendants  rejoined  that  no  due  proof  of  the  embezzling, 
etc.  was  made,  and  no  due  notice  given  to  W.  Held,  bad, 
as  a  departure  from  the  plea ;  and  that  the  want  of  proof 
and  notice  were  matters  for  seperate  pleas.    Ibid. 

A  further  breach  assigned  was,  that  E.  while  secretary, 
made  false  enteries  and  fraudulent  charges  in  the  plaintiffs' 
books,  whereby  they  sustained  loss.  Held,  That  this  was 
not  a  breach  of  duty  within  the  terms  of  the  bond,  unless 
in  consequence  the  plaintiffs'  moneys  were  wasted  etc., 
which  should  have  been  alleged.    Ibid. 
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16 To  an  action  on  a  surety  bond,  conditioned 

inter  alia  for  the  faithful  performance  of  the  principal  as 
secretary  to  the  plaintiffs,  and  the  making  of  satisfaction 
for  any  losses,  etc.,  within  three  months  after  dae  proof 
thereof  and  notice — the  surety  in  his  fourth  plea  averred 
perfoimance  up  to  a  certain  period,  and  as  an  excuse  for 
tlie  subsequent  non-performance  alleged  a  dealing  by  the 
plaintiffs  in  gold  and  silver  coins  contrary  to  law,  which 
increased  the  risk,  whereby  the  surety  was  discharged ;  aud 
in  his  fifth  plea  alleged  that  no  due  proof  was  made  three 
months  before  the  action ;  and  the  plaintiffs  in  their  repli- 
cation to  the  fourth  plea  traversed  the  dealing  in  gold  and 
silver,  and  then  assigned  several  breaches  on  divers  days 
between  periods  which  embraced  not  only  that  time  in  the 
pleas  covered  by  the  performance,  but  also  that  during 
which  the  breach  was  admitted ;  and  in  the  replication  to 
the  fifth  plea  took  issue  thereon  in  the  words  of  the  plea. 
On  demurrer  to  each  of  these  replications  and  joinders 
therein,  with  objections  to  the  adverse  pleading  in  refer- 
ence to  form — Held,  That  the  replication  to  the  fourth  plea 
should  not  have  assigned,  but  suggested  breaches,  and 
confined  them  to  the  period  for  which  the   surety   had 
pleaded  performance,   and    should  have    concluded    the 
traverse  of  the  surety's  excuse  of  non-performance  with  an 
issue  to  the  country,  and  that  consequently  this  replicatioa 
was  ill.     Held  also,  that  the  replication  to  the  fifth  plea, 
taking  issue  thereon  in  the  words  of  the  plea,  was  sufficient. 
Held  also,  that  where  one  party  demurs  to  any  pleading, 
the  only  objection  which  the  other  party  can  make  to  the 
former  pleadings  are  those  which  go  to  the  substance,  noi 

the  form  of  such  pleadings.     MecJuinics'    Whale  Fi4fhitig 
Company  v.  Whitney,  8  Kerr  312. 

17— Conirart— Variance— Condition  precedent. 

Where  part  of  the  contract  stated  in  the  declaration  was 
in  consideration  that  the  plaintiff  would  sell  and  deliver  to 
the  defendant,  certain  supplies  which  he  might  from  time 
to  time  require  to  enable  him  to  get  logs,  and  tbis  was 
succeeded    by   an  averment  that  the  plaintiff  sold  and 
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delivered  to  the  defendant  such  supplies  as  he  from  time  to 
time  required,  and  demanded  of  the  plaintiff,  and  it 
appeared  in  evidence  that  the  agreement  was  for  supplying 
only  particular  articles,  which  were  specified,  and  that  on 
application  by  the  defendant  to  the  plaintiff  for  some  of 
the  articles,  he  was  unable  to  furnish  them.  On  motion 
for  a  non-suit  on  the  ground  of  variance.  Held,  That  there 
was  a  clear  variance  between  the  agreement  alleged  and 
the  one  proved.  Held  also,  That  under  the  agreement  it 
was  a  condition  precedent  that  the  plaintiff  should  supply 
to  the  defendant  the  articles  agreed  for,  and  the  defendant 
having  made  default  in  so  doing  was  not  entitled  to  recover. 
Reade  v.  Aahe,  3  Kerr  827. 
18— Assampsft  by  admliilstraior— Promises. 

In  a  summary  action  of  assumpsit  by  an  administra- 
tor for  the  work  and  labour  of  the  intestate,  the  promise 
was  laid  to  the  plaintiff  as  administrator  only,  but  no  proof 
thereof  given  at  the  trial ;  on  the  point  reserved  for  a  non- 
suit, verdict  for  the  plaintiff,  and  rule  nisi.  Held.  That  the 
promise  was  material  and  in  issue,  and  not  having  been 
proved,  a  non-suit  should  be  entered.  Stephenson  v.  Perley 
8  Kerr  898. 
19— Promises  hy  testator— Foreign  Judgment. 

In  assumpsit  against  an  administrator  cum  testamento 
annexo,  on  promises  by  the  testator,  and  on  a  judgment 
against  the  executors  in  Jamaica,  the  defendant  pleaded — 
first,  the  general  issue  ;  secondly,  to  the  counts  on  promises 
by  the  testator,  a  judgment  recovered  against  the  executors 
^n  Jamaica  for  the  same  cause  of  action ;  thirdly,  plene 
administravit  before  the  defendant  had  notice  of  the 
plaintiff's  claim.  Held,  on  demurrer.  That  the  first 
plea  was  good,  as  it  answered  all  the  promises, 
express  or  implied,  alleged  to  have  been  made  by 
testator  or  defendant ;  that  the  second  plea  was  bad,  be- 
cause a  foreign  judgment  is  not  a  debt  of  record,  but  only 
evidence  of  a  debt,  and  the  simple  contract  debt  on  which 
it  is  founded  is  not  merged  in  it :  and  that  under  the  Act 
7  Vic.  cap.  41,  the  third  plea  was  good,  without  stating  that 
the  assets  were  exhausted  after  the  expiration  of  eighteen 
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months  from  the  granting  of  administratioii.  Held  also, 
That  it  was  not  necessary  for  the  defendant  to  plead  he  had 
fully  administered  before  notice  of  the  plaintiffs  demand,  to 
executors  in  Jamaica.     Fergus  v.  Wardlmv,  3  Kerr  665. 

90— Bail  Bond— Diftcontinning  Suit. 

A  plea  to  an  action  on  a  bail  bond,  that  before  the  re- 
turn and  filing  of  the  writ  and  entry  of  the  cause,  if  any 
such  filing  and  entry  was  made,  the  plaintiff  discontinued 
his  suit,  is  bad :  1st.  Because  the  discontinuance  should 
have  been  alleged  as  the  judgment  of  the  Court,  and  the 
manner  of  making  it  stated  ;  and  2nd.  Because  the  filing  of 
the  writ  being  stated  hypothetically,  did  not  confess  and 
avoid  the  effect  of  it.    Bacon  v.  Johns ^  1  AU.  257. 

9 1— Agreement— Breach— Second  agreement— Assent* 

The  defendant  made  an  agreement  to  deliver  plaintiffs 
at  S.  a  cargo  of  deals  for  a  vessel,  which  he  failed  iu  per- 
forming ;  he  afterwards  agreed  to  pay  the  plaintiffs  £60  for 
the  loss  sustained  in  not  having  the  cargo  of  deals  ready  for 
the  vessel  at  S.  The  second  agreement  was  not  signed  by 
the  plaintiffs,  but  was  in  their  possession.  Held^  That  the 
plaintiff's  possession  of  the  agreement  was  prima  facie  evi- 
dence of  their  assent  to  it,  and  that  upon  a  count  setting  out 
the  first  agreement  and  the  breach  thereof  by  the  defend- 
ant, and  the  agreement  to  pay  £60  sterling  in  satisfaction 
of  the  damage  occasioned  by  such  breach,  the  plaintiffs 
were  entitled  to  recover  the  £60.  Holderncssv.  McGhie,  1  All 
429. 
3  d— Trespass— License. 

In  trespass  for  breaking  the  plaintiffs  close,  subverting 
the  soil,  covering  the  surface  with  dirt,  etc.,  and  digging 
and  carrying  away  coal ;  the  defendant  pleaded.  1st  Not 
guilty :  2nd.  That  the  Queen  being  seized  in  fee  of  all 
mines  of  gold,  silver,  copper,  lead  and  coals,  in  the  close, 
with  the  appurtenances,  granted  a  license  to  defendant  to 
make  use  of,  and  dispose  of  the  produce  of  all  the  said 
mines  which  he  might  discover  and  commence  the  working 
of :  under  which  acts  he  justified  the  acts  complained  of,  as 
necessary  to  getting  the  coal — doing  no  more  damage  to 
the  close  than  was  absolutely  necessary  to  the  effectual 
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working  of  the  mine.  Beplication,  traversing  the  Queen's 
seisin  of  the  mines  with  the  appurtenance  s»  modo  ft  forma 
Held,  1st.  That  by  the  term  appurtenances,  could  not  be 
intended  such  a  seisin  as  would  enable  the  Grown  to  grant 
a  license  to  the  defendant  to  use  the  mine  in  the  manner 
pleaded, but  only  such  rights  as  were  necessarily  incident  to 
the  seisin  of  the  mines  ;  but  the  Queen  being  seized  of  the 
mines,  the  finding  on  this  issue  must  be  for  the  defendant. 
But,  2nd,  That  as  the  plea  confessed  the  acts  complained 
of,  and  contained  no  legal  justification,  the  plaintifi*  was  en- 
titled to  judgment  on  the  whole  record,  non  obstante 
veredicto.  McMahon  v.  Berton,  2  AIL  321. 

93— Assumpsit— Agreement— Perlormaucc  —  Deviation 
Condition  precedent* 

B.  agreed  in  1886,  to  survey  at  the  landing  and  take 
delivery  of  all  the  spruce  and  pine  logs  the  plaintiff  might 
cut  and  haul  to  the  landings  at  Taxis  river,  and  pay  him 
a  certain  sum  per  thousand  for  all  the  merchantable  logs 
as  soon  as  he  had  driven  them  past  the  mouth  of  Clear- 
water brook,  (a  tributary  of  Taxis  river).  After  some  of 
the  logs  had  been  driven,  B.  made  an  examination  of  the 
remainder  then  lying  in  the  river,  sawed  some  of  them 
into  deals,  and  made  an  estimate  therefrom  of  the  con- 
tents of  the  whole,  taking  the  statements  of  the  parties 
who  cut  them  as  to  the  quantity,  without  making  any 
measurement.  A  partial  settlement  was  made,  upon  which 
the  plaintiff  brought  an  action  against  B.  on  the  agree- 
ment, and  in  1888,  while  the  suit  was  23ending  and  while  a 
quantity  of  the  logs  still  remained  undriven,  the  defendants 
agreed  in  consideration  of  the  plaintiff's  discontinuing  the 
suit,  ''  to  pay  him  the  balance  that  might  be  due  him  from 
B.  on  account  of  logs  to  be  furnished  by  him  to  B.  as  per 
agreement  and  settlement,  when  the  whole  of  the  spruce 
and  pine  logs  then  remaining  in  Hovey  brook  and  Taxis 
river  were  driven  down  past  the  mouth  of  Clearwater 
brook."  The  plaintiff  did  not  drive  all  the  logs,  but  in  a 
settlement  between  him  and  B.  in  1848,  in  which  the 
former  estimate  of  the  quantity  of  logs  were  taken.  B.  made 
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a  deduction  from  the  plaintiff's  accoant  of  about  20  M.  feet  of 
logs,  a  supposed  quantity  still  lying  in  Taxis  river,  and 
struck  a  balance  in  favour  of  the  plaintiff  of  £815,  includ- 
ing £48  interest;  this  balance  was  demanded  from  the 
defendants.  In  an  action  on  the  second  agreement  the 
declaration  averred  {inter  alia)  that  on  the  1st  July,  1839, 
the  spruce  and  pine  logs,  which  at  the  time  of  the  agree- 
ment were  remaining  on  Hovey  brook  and  Taxis  river, 
were  driven  down  past  the  mouth  of  Clearwater  brook, 
agreeably  to  the  spirit  and  effect,  true  intent  and  meaning 
of  the  agreement;  and  that  afterward  by  an  account 
stated  between  the  plaintiff  and  B.  there  was  a  balance  of 
£815  due  from  B.  to  the  plaintiff  on  account  of  the  logs, 
of  which  the  defendants  afterwards  had  notice.  Held, 
1st.  That  as  the  settlement  referred  to  was  a  future  one, 
the  agreement  between  the  plaintiff  and  B.  should  have 
been  set  out  in  the  declaration,  in  order  to  shew  that  a 
settlement  was  subsequently  made  between  them,  and  that 
it  was  such  as  to  be  binding  on  the  defendants  according 
to  their  agreement  with  the  plaintiff ;  or  if  the  defendants 
were  liable  without  such  settlement,  to  shew  how  they 
became  liable.  2nd.  That  the  driving  the  whole  of  the 
logs  past  Clearwater  brook  was  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  performance  of  which 
should  have  been  proved,  or  a  sufficient  excuse  shewn  for 
the  non-performance.  8rd.  That  the  averment  of  driving 
the  logs  according  to  the  spirit  and  effect,  etc.  of  the 
agreement,  was  an  averment  of  performance.  4th.  That 
as  the  plaintiff  and  B/  had  deviated  from  the  mode  agreed 
upon  for  ascertaining  the  quantity  of  logs,  the  defendants 
would  not  be  bound  by  the  settlement  unless  they  had 
notice  of  the  deviation  before  they  entered  into  the  agree- 
ment, or  subsequently  assented  to  it,  5th.  That  admitting 
the  quantity  of  logs  to  have  been  properly  ascertained,  the 
defendants  could  not  be  liable  for  interest  until  default 
made  in  paying  the  principal ;  and  they  were  not  liable  for 
the  principal  because  the  correct  balance  was  never  de- 
manded.    Sutherland  v.  Oilmaur,  2  All.  481. 

Application  of  the  maxim  de  minimis  non  curat  lex.     Ibid 9 
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124~Assuinpsit—Ai^r«ciiieut— Averment-— AmendmenLt*  . 

In  an  action  for  not  delivering  deals  according  to  con- 
tract, the  declaration  stated  that  the  defendant  was  in  the 
possession  or  occupation  of  a  saw-mill  at  W.  and  engaged 
in  the  manufacture  of  lumber  at  such  mill,  and  had  agreed 
to  deliver  the  plaintiff  a  quantity  of  deals  a^  they  came 
from  the  mill,  and  that  if  any  accident  happened  to  the 
said  mill  so  that  the  deals  could  not  be  cut  the  contract 
was  to  be  void ;  averment  that  no  accident  happened  to 
the  said  mill.  The  contract  did  not  specify  any  particular 
mill,  and  the  only  mill  in  the  defendant's  possession  was 
injured  and  prevented  from  sawing.  Held,  That  the  aver- 
ment was  material,  and  that  the  plaintiff  could  not  shew 
that  another  mill,  not  in  the  defendant's  possession,  was 

the  one  intended  by  the  contract.    Holdemesa  v.  WeUing, 
2  AU.  672. 

Held  also,  That  if  the  declaration  was  amendable  as  to 
the  description  of  the  mill,  the  amendment  could  only  be 
made  at  the  trial.    Ibid. 

95— Debt  for  leiracy— No  allegation  of  receipt  of  money* 

Declaration  stated  that  A.  bequeathed  to  the  plaintiff 
one-fourth  of  £200,  which  would  be  due  from  B.  after  A's 
death,  according  to  an  obligation  held  by  A.  at  such  time 
and  to  such  persons  as  he  should  appoint  by  will  for  pay- 
ment thereof ;  that  A.  by  his  will  directed  that  B.  should 
pay  dg50  pound  per  annum  for  four  years  to  A.'s  executor  ^ 
until  the  ;£200  was  paid ;  that  he  appointed  the  defendant 
his  executor,  and  that  more  than  four  years  had  elapsed 
since  the  death  of  A.  Held.  Bad  for  not  averring  that  the 
defendant  had  received  the  money  from  B.  Brown  v.  Har^ 
ding,  8  All.  249. 

Quare,  Whether,  if  the  defendant  had  received  the 
money,  he  would  be  liable  in  his  representative  character. 
Ibid. 


— Assumpsit— Warranty—Payment  by  note. 

In  action  for  breach  of  warranty  on  the  sale  of  goods, 

the  declaration  stated  that  payment  was  to  be  made  by 

a  note  at  three  mouths  from  the  plaintiff  to  one  of  the  de- 
62 
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fendants,  but  the  evidence  did  not  shew  whether  the  note 
given  was  drawn  in  favor  of  one  or  both  defendants.  Held^ 
l£rt.  That  being  left  doubtfal  by  the  evidence,  it  might  be 
presumed  that  the  note  was  given  in  accordance  with 
the  agreement  as  stated  in  the  declaration ;  2nd.  That  if 
it  had  appeared  that  the  note  was  to  be  given  to  both  de- 
fendants, the  declaration  might  have  been  amended.  Lyman 
V.  Cain,  8  AIL  259. 

97— Covenant— Avermeiit— Readiness— Ability. 

In  an  action  on  an  agreement  whereby  the  plaintiff  was 
to  deliver  the  defendant,  on  or  before  the  1st  December 
1854,  at  such  landing  place  at  Saint  John  as  the  defendant 
might  direct,  500  M.  feet  of  deals,  to  be  paid  for  on  delivery, 
the  declaration  alleged  that  on  the  80  th  November  185  4  ^ 
the  plaintiff  was  ready  and  willing,  and  offered  to  deliver 
the  deals  at  such  landing  place  at  Saint  John  as  the  de- 
fendant might  direct ;  but  that  the  defendant  refused  to 
accept  the  deals  or  to  appoint  any  landing  place  wher^ 
they  might  be  delivered,  or  to  pay  the  plaintiff  for  them  at 
the  price  agreed.  Held,  That  under  the  averment  of  readi- 
ness and  willingness,  the  plaintiff  was  bound  to  prove  his 
ability  to  deliver  the  deals,  though  the  defendant  had  broken 
the  agreement  by  refusing  to  take  any  deals  but  suob  as 
were  sawn  at  a  particular  mill,  and  by  neglecting  to  ap- 
point a  place  for  the  delivery.  Taylor  v.  Travis,  3  AlU 
446.  See  Nos.  67-68. 

48— Contract  and  proof— Variance. 

Declaration  stated  that  defendant  sold  plaintiff  500  M» 
feet  of  pine  logs,  to  be  delivered  at  such  reasonable  time 
thereafter  as  the  plaintiff  should  require ;  breach — ^that 
though  a  reasonable  time  had  elapsed,  the  defendant  had 
refused  to  deliver  the  logs  to  plaintiff'  on  request.  The  con- 
tract proved  was  for  the  sale  of  500  M.  feet  of  logs  in  the 
defendant's  boom  at  Union  Point,  marked  B.,  to  be  selected 
and  scaled  by  6.  when  required  by  plaintiff,  and  to  be  de* 
livered  in  the  spring  following  the  date  of  the  agreement. 
Heldp  That  there  was  a  variance  between  the  contract  set 
out  and  the  proof.     Ciishing  v.  Ooddard,  8  All.  595. 
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99— Description  of  plaintifl— Represeniaiive  ciiaraeter 
— Siirplasaii^e* 

Plaintiffs,  assignees  of  L.,  F.  &  Co.,  under  a  trust  deed 
of  assignment,  sued  on  a  contract  made  by  the  defendant 
with  L.,  F.  &  Co.,  the  declaration  stated  that  '*  J.  M.  and 
A.  F.,  assignees  of  the  estate  of  L.,  F.  &  Co.,  compIain,'*^ 
etc.  Held — (Parker,  J.,  dissentimte)  That  the  declaration 
did  not  set  out  a  right  of  action  accruing  to  the  plaintiffs  in 
their  representative  character,  and  that  the  words  **  asign- 
ees,"  etc.,  were  mere  surplusage.  McMillan  v.  Chaviber- 
lain,  4  All.  187. 

80 Plaintiffs  not  being  clothed  with  any  official 

character  as  trustees,  should  not  declare  in  that  capacity^ 
but  allege  it  as  matter  of  description.  Bumham  v.  Watts, 
2  Kerr  377. 

31— Special  counts— Proof. 

Holder  of  bill  of  exchange,  relying  on  no  funds  in  hands 
of  drawee  as  an  excuse  for  not  presenting  bill,  and  giving 
notice,  such  fact  should  be  stated  in  the  declaration ;  aver- 
m^its  must  be  proved  to  entitle  plaintiff  to  recover  on 
special  counts.     See  Bills  and  Notes  VI.  1*2. 

8ti-^Oblii^ors— Bond  to  A.  or  B.  or  either. 

A  bond  conditioned  for  the  payment  of  money  to  A.  and 
£.,  or  either  of  them,  cannot  be  sued  in  the  name  of  one  of 
one  of  the  obligees,  unless  the  other  is  dead.  Hazen  v* 
l>rummond,  4  AIL  267. 

88— Policjr  of  insurance— Condition  precedent— Want 
ot  averment. 

The  following  clause  in  a  marine  policy  of  assurance^ 
viz. :  "  and  in  case  of  loss,  such  loss  to  be  paid  in  sixty 
days  after  proof  of  loss  and  adjustment,  and  proof  of  inter- 
est in  the  said  assured,"  has  the  operation  of  a  condition 
precedent ;  and  the  judgment  was  arrested  in  an  action  by 
the  assured  against  the  insurer  for  the  want  of  any  averment 
in  the  declaration,  that  such  preliminary  proof  had  been 
furnished  to  or  dispensed  with  by  the  defendant.  JVatsfm 
V.  Summen^  2  Kerr  101. 
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34— Corresponding  proof— Description. 

Where  in  replevin  tb  e  place  of  taking  is  described  not 
by  name  but  by  abuttals — Held,  That  it  is  not  necessary 
on  the  plea  of  non  cepit  that  the  place  should  be  proved  to 
be  in  one  occupation,  and  that  the  calling  it  a  ''  close/' 
where  different  parts  of  the  laud  within  the  abuttals  are 
held  by  several  parties,  is  not  material,  the  defendants  not 
having  been  mislead  by  the  generality  of  the  description. 
MUU  V.  DewiU,  1  Kerr  486. 

35— Administration  bond  -lVecessar|r  Statement* 

In  an  action  on  an  administration  bond  under  the  Act 
3  Vic.  cap.  61,  assigning  as  a  breach  a  devastavit  by  the 
administrator,  it  must  be  stated  that  the  estate  of  the 
intestate  has  sustained  injury  thereby  to  a  certain  amount. 
Sherlock  v.  McGee,  1  AU.  846. 

An  allegation  in  the  assignment  of  a  breach  that  goods 
and  chattels  came  to  the  hands  of  the  defendant  as  admin- 
istrator, necessarily  shews  that  they  were  the  goods  of  the 
intestate.    Ibid. 

36— Inferior  Court— Claim  arising  witiiin  Jurisdiction 
—Proceedings. 

In  declaring  in  the  inferior  Court  of  Common  Pleas,  it 
is  not  necessary  to  allege  that  the  demand  arose  within  the 
jnrisdiction  of  the  Court.  Stephenson  v.  McLeUandy  1  AU. 
19. 

In  an  action  on  a  judgment  obtained  in  the  Court  of 
Common  Pleas,  it  is  sufficient  to  state  the  recovery  of  the 
judgment,  without  setting  forth  the  prior  proceedings.  Ibid. 

37— Policy— Insurance— Conditions— Averments. 

In  a  fire  policy,  the  insurers  by  an  endorsement  thereon, 
consented  that  the  loss  should  be  payable  to  the  order  of 
W.  Held,  Sufficient  in  a  declaration  in  covenant  on  the 
policy  to  allege  that  the  loss  was  not  paid  to  the  plaintiff 
nor  to  W. ;  and  that  as  such  indorsement  gave  W.  no  legal 
interest  in  the  property,  it  did  not  preclude  the  assured 
from  maintaining  an  action  in  his  own  name ;  nor  was  it 
necessary  to  aver  any  order  from  W.  in  favor  of  the 
assured.  Ketchum  v.  The  Protection  Insurance  Co.,  1  AU, 
186. 
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By  the  tenth  condition  attached  to  the  policy,  it  was 
stipulated  ''  that  in  the  event  of  a  loss  the  assured  should 
deliver  to  the  insurers  a  particular  account  in  writing, 
signed  with  his  own  hand,  and  verified  by  his  oath,  and 
that  he  should  also  declare  on  his  oath  whether  any  or 
what  other  insurance  had  been  made  on  the  property 
insured,  and  in  what  general  manner  (as  to  trade,  manu- 
factory, merchandise,  or  otherwise)  the  building  containing 
the  property  insured,  and  the  several  parts  thereof,  were 
occupied  at  the  time  of  the  loss,  who  were  the  occupants  of 
such  buildings,  and  when  and  how  the  fire  originated,  as 
far  as  he  knew  or  believed,  and  that  the  assured  should 
procure  a  certificate  under  the  hand  and  seal  of  a  magis 
trate  or  notary  public  (most  contiguous  to  the  place  of  the 
fire,  and  not  concerned  in  the  loss  as  a  creditor,  or  otherwise 
related  to  the  assured),  that  he  had  made  due  enquiry  into 
the  cause  and  origin  of  the  fire,  and  also  of  the  property 
destroyed,  and  was  acquainted  with  the  character  and 
circumstances  of  the  assured,  and  did  verily  believe  that 
assured  really  and  by  misfortune,  and  without  fraud  or 
evil  practice,  sustained  by  such  fire  loss  or  damage  to  the 
amount  specified."    The  declaration  stated  the  fire  to  have 
happened  on  the  29th  July  1846,  and  that  the  compliance 
with  this  condition,  in  respect  of  notice  of  the  fire,  took 
place  on  the  same  day ;  as  to  the  delivery  of  a  particular 
account  in  writing,  on  the  20th  August  1845 ;  and  in 
respect  to  the  declaration  on  oath,  the  27th  March  1846. 
Held,  Sufficient,  the  respective  times  having  been  laid 
under  a  videlicet ;  the  performance  of  these  acts,  whether 
in  due  season  or  not,  being  matter  of  evidence.     Held,  also. 
That  as  W.  had  no  legal  interest,  it  was  not  necessary  to 
state  that  he  was  not  related  to  the  notary.    Ibid. 

By  the  fifteenth  condition  annexed  to  the  policy,  it  was 
declared  **  that  no  suit  or  action  of  any  claim  under  the 
policy,  should  be  sustained  in  any  Court  of  law  or  Chancery, 
unless  such  suit  should  be  commenced  within  the  term  of 
twelve  months  next  after  the  cause  of  action  accrued,''  etc. 
Held,  That  this  was  a  condition  subsequent — ^the  subject  of 
a  plea.     Held  also,  That  an  allegation  in  a  count  upon  a 
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policy  containing  this  condition,  that  the  inBurero  had  no 
mayor,  president,  etc.,  upon  whom  procesB  could  be  served 
(introduced  to  anticipate  a  probable  objection  that  the  action 
was  not  brought  within  the  twelve  months,)  was  mere 
surplusage.  Ketchum  v.  The  Protection  Ifisurauce  Co.,  1 
AU.  186. 

The  preliminary  proof  required  by  the  tenth  condition 
may  be  waived,  and  being  a  question  of  fact,  the  mode  of 
waiver  need  not  be  tested.  The  fifteenth  condition  being 
the  subject  of  a  plea,  an  averment  in  the  declaration  that 
the  insurers  had  waived  it,  would  not  be  traversable; 
therefore  it  might  be  passed  by  without  notice.  Held 
also,  That  it  could  not  be  waived — ^the  lapse  of  time 
extinpfuished  the  liability  of  the  insurers,  which  could  not 
be  revived  by  waiver ;  but  Semble,  That  they  might  dis- 
pense with  the  condition  by  deed,  and  if  a  deed  could 
avail  as  a  dispensation  it  should  be  replied  to  a  plea  of 
the  condition.  Held  also.  That  the  fifteenth  condition  was 
valid  in  law,  and  operated  as  an  effectual  bar  everywhere ; 
therefore  a  plea  of  the  fifteenth  condition  to  a  count  con- 
taining an  averment  of  waiver  of  this  condition  is  pro- 
perly pleaded.  A  replication  to  such  a  plea,  that  the 
defendants  were  a  foreign  corporation,  and  that  no  action 
could  have  been  sustained  within  the  twelve  months, 
unless  they  had  voluntarily  appeared,  and  there  was  no 
means  of  compelling  their  appearance,  although  the  plain- 
tiff was  willing  to  prosecute  within  the  twelve  months,  is 
bad,  as  it  neither  confesses  nor  avoids  anything  material, 
for  the  plaintiff  might  have  sued  out  process  within  the 
twelve  months,  or  the  defendants  might  have  been  sued  in 
the  country  where  they  are  incorporated,  and  they  are  not 
estopped  by  voluntarily  appearing,  from  set^ng  up  the 
lapse  of  time  as  a  defence.    Ibid. 

A  plea,  embodying  the  tenth  condition,  which  stated 
that!  after  the  fire,  to  wit,  on  the  26th  August,  1846,  the 
plaintiff  was  required  by  the  defendants  to  deliver  aa 
account  in  writing  under  his  hand,  verified  by  his  oath 
and  by  his  books  of  accounts,  etc.,  and  permit  extracts, 


PLEADING.  976 


«ic.,  to  be  taken  respecting  the  loss,  etc.,  and  the  plaintiff 

refused,  is  not  double,  as  they  all  go  to  establish  one  point 

— ^the  non-performance  by  the  plaintiff  of  that  part  of  the 

tenth  condition.  Ketchum  v.  The  Protection  Insurafice  Co.^ 
lAU.  186. 

A  traverse  in  a  plea  that  the  plaintiff  was  not  interested 
in  the  goods  insured  to  the  whole  amount  of  their  yalne» 
is  too  large ;  for  if  he  was  interested  in  any  part,  he  is 
entitled  to  recover  pro  tanio.    JUd. 

To  a  declaration,  which  averred  performance  by  the 
plaintiff  of  all  the  acts  required  by  the  tenth  condition  tp 
be  performed  by  him,  a  plea  traversing  the  performance  pf 
all  these  acts,  is  good,  according  to  the  rules  of  pleading 
at  common  law.    Ibid. 

A  plea  which  first  traverses  an  allegation  in  the 
declaration  of  the  delivering  an  account  of  loss  according  to 
the  tenth  condition,  and  secondly,  sets  up  fraud,  is  unob- 
jectionable. 'The  refusal  to  deliver  an  account  in  such 
case  is  indicatory  of  fraud,  and  is  consistent  with  the 
general  charge  of  fraud  subsequently  made.    Ibid. 

A  plea  alleging  false  swearing  in  a  statement,  A. 
annexed  to  the  declaration  of  loss  made  by  the  plaintiff,  is 
bad,  for  not  averring  that  any  such  statement  was  annexed, 
and  for  not  shewing  when  and  before  whom  the  oath  wad 
made,  or  in  what  particular  the  statement  was  false. 
lUd. 

38— daim  for  total  loss— Blight  to  recover  for  partial 
loss  — D4»irlatlon— Blight  to  recover  ^vliere  loss 
payable  to  pialntlflf; 

See  Insurance  41. 

30 — The  assignee  of  a  policy  of  insurance  and  of 

the  property  insured,  does  not  by  such  assignment,  acquire 
any  right  of  action  against  the  insurer  of  the  original 
contract,  though  the  assignment  is  made  with  his  consent, 
and  in  accordance  with  one  of  the  conditions  of  the  policy ; 
but  a  new  promise  by  the  insurer,  supported  by  a  valid 
consideration,  to  give  the  assignee  the  benefit  of  the  insur- 
aiice,  will  support  an  action.    The  declaration  in  an  action 
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by  the  assignee  of  a  policy  of  insurance  made  by  the 
defendant  with  A.,  after  setting  out  the  policy,  the  pay- 
ment of  the  premium  by  A.,  and  his  assignment  to  the 
plaintiff  with  the  defendant's  consent  according  to  one  of 
the  conditions  of  the  policy,  whereby  the  defendant  was 
released  from  liability  to  A.,  stated,  that  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  had 
undertaken  and  promised  the  defendant  to  perform  all 
things  in  the  policy  contained  on  the  plaintiff's  part  to  be 
performed  in  pursuance  of  the  consent  to  assign,  and  in 
consideration  of  the  assignment  of  the  property  from  A. 
to  the  plaintiff,  and  the  release  thereby  of  all  liability  of 
the  defendant  to  A.,  and  of  the  assignment  of  the  policy 
with  the  defendant's  consent,  and  in  consideration  of  the 
payment  of  the  premium  so  received  as  aforesaid,  the 
defendant  promised  the  plaintiff  to  be  the  insurer  to  him, 
etc.  Heldy  That  there  was  not  a  sufficient  consideration 
shewn  to  support  the  defendant's  promise.  Demill  y.  TJie 
Hartford  Insurance  Company ,  4  AIL  841. 

The  receipt  of  a  renewal  premium  on  the  policy  by  the 
'  insurer  from  the  assignee,  is  a  sufficient  consideration  for 
a  new  promise  by  the  insurer  to  the  assignee.    Ibid. 

One  of  the  conditions  of  a  policy  declared  that  if  the 
insured  should  thereafter  make  any  other  insurance  on  the 
property,  and  should  not,  with  all  reasonable  diligence, 
give  notice  thereof  to  the  insurer,  and  have  the  same  en- 
dorsed on  the  policy  or  otherwise  acknowledged  in  writing, 
the    policy    should .  cease  and  be  of   no  further  effect ; 
and  if  any  subsequent  insurance  should  be  made,  which 
with  the  sum  already  insured,  should  in  the  opinion  of  the 
insurer  amount  to  an  over-insurance,  he  should  have  the 
right  of  cancelling  the  policy  by  paying  to  the  insured  the 
unexpired  premium  pro  rata.    In  an  action  on  a  policy 
where  there  was  a  subsequent  insurance,  the  declaration 
averred  that  notice  thereof  was  forthwith  given  to  the  in- 
surer (the  defendant) ,  and  it  thereby  became  his  duty  to 
indorse  such  subsequent  insurance  on  the  policy,  or  to  ac- 
knowledge the  same  in  writing,  but  that  he  neglected  and 
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refased  so  to  do.  Held^  on  demurrer,  That  the  declara- 
tion was  snfBcient,  and  that  a  tender  of  the  policy  to  the 
inBurer  for  indorsement,  or  a  request  to  him  to  indorse  or 
acknowledge  it  in  writing,  was  not  necessary.  DemUl  v. 
The  Hartford  Insurance  Company^  4  AU.  841. 

Qtuere,  Whether  the  defendant  could  be  charged  with  a 

breach  of  duty  in  not  indorsing  the  subsequent  insurance, 

unless  the  policy  was  tendered  to  him  for  that  purpose  ; 

but  Heldy  That  the  ayerment  that  it  was  the  defendant's 

•duty  to  indorse  it,  might  be  treated  as  surplusage.    Ibid. 

4l<^€oiisideration  moTiHg  from  plalntitf*. 

A  declaration  in  assumpsit  upon  an  agreement  or  note^ 
whereby  the  defendant  "  in  consideration  of  value  received 
from  the  estate  of  J.  &  H.  E.  promise  to  pay  the  plaintiffs , 
trustees  of  the  said  estate,  £986  in  cash  or  sole  leather  on 
or  before  Ist  May,  1848,"  is  not  bad  on  general  demurrer, 
on  the  ground  that  the  consideration  did  not  move  from 
the  plaintiff,  or  that  no  demand  of  payment  was  averred 
specially.     Bumham  v.  Watts,  2  Kerr  877. 

41~Avcniient  of  consideration— Proof; 

In  an  action  on  a  written  memorandum,  whereby  ''  A. 
for  value  received  promises  to  pay  B.  $759  in  current  bank 
bills,"  it  is  not  sufficient  to  allege  the  consideration  in  the 
general  terms  of  the  memorandum,  but  the  plaintiff  must 
state  in  what  the  value  consisted  as  the  consideration  for 
the  promise.     Wliitney  v.  Marks,  1  Kerr  187. 

49 It  is  necessary  also  not  only  to  allege  the  ac- 
tual consideration,  but  the  proof  must  correspond  with  the 
allegation.  In  this  case  the  plaintiff  alleged  that  the  con- 
sideration cdnsisted  of  certain  standing  trees,  goods,  wares, 
and  merchandize,  and  stumpage  ;  the  evidence  shewed  the 
consideration  to  consist  of  stumpage  alone.  A  verdict 
having  been  taken  for  the  plaintiff,  subject  to  a  motion  for 
a  non-suit,  the  Court  allowed  the  plaintiff  to  amend  on 
payment  of  all  costs,  and  made  the  rule  absolute  for  a  new 
.trial  instead  of  a  non-suit,  on  the  condition  of  the  payment 
of  such  costs.     Wldtney  v.  Maries,  1  Kerr  179. 
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48— Bebt  on  bond— Award— Breach. 

In  an  action  on  a  bond  oonditioned  for  the  performance 
of  an  award,  the  particular  breach  relied  on  mast  be  etated 
in  the  declaration :  it  is  not  soJB&cient  to  state  generally 
that  the  defendant  refused  to  comply  with  the  award,  and 
would  not  perform  the  acts  on  his  part  to  be  performed  ac- 
cording to  the  directions  of  the  award.  Burgoyne  ▼.  Bur- 
goyne  C,  Mb.  120. 

14— Assumpsit  on  note— ParCnersliip. 

In  an  action  by  the  payees  against  the  maker  of  a  pro- 
missory note  payable  to  A.,  B.,  G.  and  D.,  the  declaration 
alleged  that  the  defendant  promised  to  pay  the  plaintiffs, 
by  the  name,  style  and  firm  of  A.,  B.,  G.  and  D.  Udd, 
That  it  was  not  necessary  to  prove  that  the  plaintiffs  were 
partners,  and  that  the  words  ''  name,  style  and  firm"  might 

have  been  struck  out  of  the  declaration.  Allen  v.  McNaugh- 
ton,  4  All  284. 

45 Averment  of  rate  of  exchange  and  place.    See 

Bills  and  Notes  I,  4. 

46— Consideration— Averment— Alder  by  verdict* 

The  declaration  stated,  that  whereas  the  plaintiff  had 
the  custody  of  certain  timber  of  the  defendant,  and  the  de- 
fendant had  bargained  with  one  J.  M,  to  sell  and  deliver  to 
him  a  certain  quantity  of  timber,  and  thereupon  in  consid* 
eratious  that  the  plaintiff  at  the  request  of  defendant  would 
agree  to  deliver  to  J.  M.  578  tons  of  timber,  averaging  in 
size  18|  inches,  the  defendant  promised  the  plaintiff  tha^ 
his  timber  in  the  plaintiff's  custody  should  be  of  sufficient 
size  to  enable  the  plaintiff  thereof  to  deliver  J.  M.  the  said 
578  tons  of  the  average  size  aforesaid ;  but  if  the  timber 
should  prove  of  insufficient  size,  he  (the  defendant)  would 
pay  the  plaintiff  such  loss  as  he  might  sustain  by  reason  of 
the  timber  being  of  insufficient  size,  to  enable  the  plaintiff 
thereof  to  comply  with  his  agreement  with  J.  M.  The  de- 
claration then  proceeded  to  aver  that  although  the  plaintiff 
did  on,  etc.,  at  etc.,  agree  to  deliver  J.  M.  678  tons  of  timber 
of  the  average  size  of  18|  inches,  and  although  the  defend- 
ant's timber  in  the  plaintiff's  custody  did  not  average  1%\ 
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inches,  but  only  18^  inobes,  and  the  plaintiff  had  by  reason 
thereof  sustained  great  loss,  and  was  forced  and  obliged  to 
pay  J.  M.  a  large  sum,  viz :  the  difference  in  value  between 
timber  of  18f  and  timber  of  13^  inches  average ;  yet  the  de- 
fendanty  although  requested,  had  not  paid  the  plaintiff  the 
amount  of  the  loss,  etc.  Held^  on  motion  in  arrest  of  judg* 
ment,  That  there  was  a  sufficient  consideration  alleged,  and 
that  it  was  not  necessary  for  the  plaintiff  to  aver  that  he 

had  performed  the  contract  made  by  defendant  with  J.  M. 
by  delivering  timber  of  the  average  size  specified,  tbe  agree- 
ment by  plaintiff  to  deliver  and  not  the  delivery  itself  form- 
ing the  consideration  for  the  defendant's  promise  to  indem- 
nify.    Cunnard  v.  Plummei\  2  Kerr  418. 

Held  also.  That  after  verdict  neither  the  mode  of  alleg- 
ing the  consideration,  nor  the  want  of  averment  of  notice  to 
the  defendant  of  J.  M.'s  demand  on  the  plaintiff,  could  be 
objected  to.     Ibid. 

4^ Insurance  policy — Meaning  of  words  by  usage 

of  trade.    Held,  that  such  usage  and  construction  should 
be  averred  in  the  declaration.    See  Insurance  21. 
4S— Ubel— Pretatorjr  averatents-^Wheii  necessary.     | 
In  a  declaration  for  a  libel,  prefatory  averments  are  not 
necessary,  where  the  charge  is  apparent  on  the  face  of  the 
paper  without  reference  to  extrinsic  facts.    The  question 
after  verdict  is  whether  enough  appears  on  the  record  to 
sustain  the  action.     Connick  v.  Wilson^  2  Kerr  617. 
49~Asslpiee  ol  term. 

A  party  signing  as  assignee  of  a  term  on  a  covenant 
contained  in  the  lease  and  alleging  and  making  profert  of 
,  an  assignment  by  deed  is  bound  to  prove  it,  and  if  several 
assignments  are  alleged,  a  traverse  that  the  plaintiff  became 
entitled  modo  et  forma,  puts  the  whole  of  them  in  issue. 
Ansley  v.  Peters,  1  AU.  889. 

^4^€ase— !Vui9nBce— Erectini^   steam  mill  —  Snrplas- 


In  an  action  on  the  case  for  a  nuisance  for  erecting  a 
steam  mill  on  land  adjacent  to  plaintiff's  dwelling  house, 
the  evidence  of  persons  living  in  other  adjoining  premises 
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as  to  the  injnrioas  effect  of  the  steam  mill  upon  them,  is  ad- 
missible in  order  to  shew  by  necessary  inference  the  dam- 
age done  to  the  plaintiff  by  the  erection.  No  other  damage 
need  be  shewn  than  the  abridgement  of  the  plaintiff's  en- 
joyment in  the  occupation  of  his  premises.  The  judgment 
-will  not  be  arrested  because  in  one  or  more  of  the  counts 
annoyance  to  the  plaintiff's  tenants  as  well  as  to  himself 
and  family  is  alleged.  It  will  be  deemed  surplusage.  Bar- 
low V  Kinnear,  2  Kerr  94. 


The  introductory  averment  in  a  declaration  in  an  action 
for  slander,  containing  twenty-three  counts,  stated  that 
before  the  committing  of  the  grievances  mentioned  in  cer- 
tain counts  (including  the  eighteenth)  the  plaintiff  had  been 
duly  sworn  to  a  certain  affidavit  made  in  the  Supreme 
Court  before  a  commissioner  duly  authorized,  concerning 
certain  proceedings  in  a  suit  pending  in  such  Court,  and 
that  he  had  been  duly  sworn  to  the  truth  of  the  matter  in 
such  affidavit  contained,  and  that  the  defendant  intending 
it  to  be  believed  that  the  plaintiff  had  been  and  was  guilty 
of  pexjury,  etc.,  spoke  and  published,  etc.  The  eighteenth 
count  stated  that  in  a  certain  discourse  which  the  defen- 
dant had  concerning  the  plaintiff,  and  of  and  concerning 
said  affidavit  so  made  by  the  plaintiff  as  aforesaid,  the 
defendant  further  contriving  and  intending  as  aforesaid, 
in  the  presence  and  hearing,  etc.,  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the 
aaid  affidavit,  etc.,  the  falee,  scandalous  and  malicious 
words  following,  "  Mr.  M.  (the  plaintiff)  had  sworn  falsely,*' 
whereby  the  defendant  meant  to  insinuate  that  the  plaintiff 
had  wilfully  sworn  falsely  in  the  uaid  affidavit,  and  bad 
thereby  been  guilty  of  wilful  and  corrupt  perjury.  Held, 
That  the  count  was  not  defective,  and  that  it  contained 
proper  averments  of  the  facts  necessary  to  shew  that  per- 
jury was  imputed  to  the  plaintiff.  Held  also,  that  to  con- 
stitute perjury  at  common  law  it  was  not  necessary  to  aver 
that  the  affidavit  had  been  used,  as  the  crime  did  not  de- 
pend on  the  subsequent  use  of  the  affidavit,  but  was  com- 
plete on  the  false  swearing.    Milner  v.  Gilbert,  1  AU.  51. 
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59— Trespass  — Expulsion. 

Expulsion  from  part  of  the  close  is  sufflcient  to  sustain 
the  count  for  expulsion.     Oesner  y.  Cairns,  2  AIL  596. 

53— Excessive  distress— Necessary  allefi^ation. 

The  declaration  in  an  action  for  excessive  distress, 
alleged  that  the  plaintiff  held  land  as  tenant  to  defendant 
at  a  certain  rent ;  that  the  defendant  wrongfully  seized 
goods  on  the  promises  as  a  distress  for  arrears  of  rent 
alleged  to  be  due,  viz  :  $81 1,  and  sold  the  same  for  the 
said  alleged  arrears,  whereas  a  small  part'only  of  the  said 
alleged  rent,  viz  :  |70,  was  in  arrear.  There  was  no  alle* 
gation  that  more  goods  were  taken  or  sold  than  were 
necessary  to  produce  the  rent  actually  due.  Held,  That 
the  declaration  disclosed  no  cause  of  action ;  that  some 
rent  being  due,  the  distress  itself  was  not  a  wrong,  and 
that  the  mere  distraining  and  selling  on  a  claim  of  more 
than  was  due,  was  not  actionable.  Preston  v.  Sinionds,  1 
Han,  44. 

^4— Married  woman— Uvlni^  apart— AllesatioB* 

A  declaration  alleging  that  the  plaintiff  was  a  married 
woman,  living  separate  and  apart  from  her  husband,  and 
compelled  to  support  herself,  and  that  the  defendant  con- 
tracted with  her  while  she  was  such  married  woman  and 
compelled  to  support  herself,  sufficiently  shows  the  plain- 
tiff's right  to  sue  in  her  own  name  under  the  Act.  Abel  v. 
Light,  1  Han.  97. 

55— Special  assumpsit  — Consideration  for  promise— 
Allefpttlon- Ambiguity. 

The  first  count  of  a  declaration  stated  that  on  the  Ist 
November  1865,  in  consideration  ot  the  assignment  of 
license  No.  84,  made  to  defendant  by  plaintiff,  at  de- 
fendant's request,  defendant  undertook  and  promised 
that  F.  should  deliver  to  plaintiff  whatever  quantity, 
say,  not  to  exceed  166,000  feet  of  logs  by  the  10th 
July  then  next.  Averment,  that  although  the  time  for  the 
delivery  of  the  logs  had  elapsed,  and  the  plaintiff  was 
ready  and  willing  to  receive  them,  yet  F.  did  not  deliver 
them,  whereby,  etc.     The  fourth  count  stated  that  on  the 
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day  and  year  aforesaid,  in  consideration  of  the  assignment 
by  the  plaintiff  to  the  defendant  of  a  certain  license,  then 
and  there  agreed  upon  between  them,  defendant  undertook 
and  promised  that  F.  should   deliver  plaintiff,  whatever 
quantity  of  logs  said  F.  had  before  then  agreed  to  deliver 
plaintiff  in  the  year  1866,  not  to  exceed  165,000  feet,  by 
the  10th  July  then  next.     Averment,  that  F.  had  agreed  to 
deliver  plaintiff  135,C00  feet  in  1866.     Breach  that  F.  did 
not  deliver  the  logs,  Heldy  1st.    That  a  sufficient  consi- 
deration   for    defendant's    promise,    was     alleged,    but 
that    the    promise,    as   stated  in   the   first    count,     was 
uncertain    and    unintelligible ;    2nd.     That    the     words, 
''on    the     day     and    year    aforesaid,"  in     the    fourth 
count,  did  not  necessarily  refer  to  the  10th  July  1866  (the 
last  day   mentioned  in  the  preceding  count,),  but  might 
refer  to  the  Ist  November  1865 ;  and  being  only  an  am- 
biguity, the  objection  could  not  be  taken  on  general  de- 
murrer.   DeBrisay  v.  McLeod^  1  Han.  122. 


^•^Case— JBeftaslufr  to  register  under  medical  Art. 

By  the  Act  22  Vic.  cap.  18,  sec.  11,  every  person  in  the 
Province  possessed  of  a  medical  degree  or  diploma  to 
practice  medicine  or  surgery,  from  any  college  in  Great 
Britain,  Ireland,  Canada,  France,  or  the  United  States, 
authorized  to  grant  the  same,  shall  on  payment,  etc.,  be 
^ititled  to  be  registered  under  the  Act,  and  by  sec.  12,  no 
qualiflcation  shall  be  entered  on  the  register,  unless  the 
Begistrar  is  satisfied  by  the  [»roper  evidence,  that  the 
person  is  entitled  to  it.  Held^  in  an  action  against  the 
Registrar  for  refusing  to  register  the  plaintiff,  1st.  That 
the  defendant  was  not  liable  unless  he  acted  maliciously ; 
and  that  an  averment  in  the  declaration  that  he  wrongfidly 
and  if^urionsly  refused  to  register  the  plaintiff,  was  insuffi- 
cient. 2nd.  That  the  mere  production  of  a  diploma  to 
the  Registrar,  was  not  sufficient  evidence  of  the  authority 
of  the  college  to  grant  it:  the  declaration  should  have 
averred  that  proper  evidence  of  the  plaintiff's  title  to 
registry  was  tendered  to  the  defendant.  Peterson  v. 
Hardmg^  4  All,  688. 


k 
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ftt— Identity  In  name— 1 

The  plaintiff  described  himself  in  the  declaration 
''J.  Eerriken,  otherwise  called  J.  Garrigan/'  and  in 
support  of  the  action  produced  an  acknowledgment  signed 
by  the  defendant,  of  a  balance  due  from  him  to  J.  Kerriken. 
Held,  That  it  was  necessary  for  the  plaintiff  to  identify 
himself  with  the  party  mentioned  in  the  acknowledgment,, 
and  without  proof  that  the  J.  Eerriken  there  mentioned 
was  also  called  J.  Garrigan,  the  action  could  not  be  main- 
tained.     Keiriken  v.  Copelandy  8  Keir  667. 

5S— Judgment— IVame— Averment. 

In  an  action  on  a  judgment  signed  against  J.  H.  W.  by 
the  name  of  J.  W.  W.,  it  is  sufficient  to  aver  that  the 
defendant  and  J.  W.  W.  are  the  same  person.  Young  v. 
Woodcock,  8  Kerr  554. 

^9— Detamatlou. 

In  an  action  of  defamation  for  calling  a  woman  a 
whore,  it  is  sufficient  to  aver  in  the  declaration  that  the 
defendant  intended  to  impute  unchastity.  Martindaie  and 
W^e  V.  Murphy  and  Wife,  Ber.  85. 

60—Assnnipsit— Attorney— Negligenee. 

Declaration  stated  that  in  consideration  that  the  plain- 
tiff at  the  request  of  the  defendant  had  retained  him  as  an 
attorney  for  certain  fees,  to  prosecute  an  action  at  the  suit 
of  the  plaintiff  against  G.  for  money  owing  to  him  from 
C.,  the  defendant  promised  the  plaintiff  to  prosecute  the 
action  in  a  skilful  and  diligent  manner,  and  accepted  the 
retainer,  and  afterwards  as  the  plaintiff's  attorney,  com- 
menced an  action  against  G.  at  the  suit  of  the  plaintiff  for  the 
rocovery  of  the  money,  and  it  thereby  became  the  duty  of 
the  defendant  faithfully  and  diligently  to  act  as  the 
attorney  for  the  plaintiff ;  yet  the  defendant  not  regarding 
his  duty  etc.  did  not  faithfully  prosecute  the  action,  but  on 
the  contrary  prosecuted  the  same  to  trial  in  so  unskUful 
and  negligent  a  manner  that  the  plaintiff  was  non-suited^ 
and  was  not  only  prevented  from  recoyering  the  money 
from  C.,  but  was  obliged  to  pay  £17  for  the  costs  ot  the 
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costs  of  the  suit,  etc.  Held^  That  this  was  a  declaration  in 
ait9ump8U  and  not  in  case^  and  that  it  disclosed  a  sufficient 
cause  of  action.     Catrigan  v.  Andrews^  1  All.  485. 

^I—Amrard— Action  on— Conciirrent  Acts* 

An  award  directed  that  the  defendant  should  pay  the 
plaintiff  a  sum  of  money  on  a  certain  day,  and  that 
on  such  payment  being  made  the  defendant  should  be 
entitled  to  receive,  and  the  plaintiff  should  deliver  him 
two  parcels  of  sleepers  then  lying  at  L.  Held^  That  they 
were  not  concurrent  acts,  and  in  an  action  on  the  award 
for  the  money,  it  was  not  necessary  for  the  plaintiff  to 
aver  a  readiness  to  deliver  the  sleepers.  Hcusell  v.  WUsofh 
1  AU.  618. 

^9— Neifliiirence  in  repairingr  street— Allegation. 

The  Corporation  of  St.  John  being  bound  by  law  to  lay 
out,  alter  and  repair  the  streets  in  the  city ;  it  is  sufficient 
in  an  action  against  them  for  negligence  in  repairing  a 
street,  to  allege  that  it  was  the  duty  of  the  defendants  in 
so  repairing  etc.,  to  use  due  and  proper  care  etc. — ^without 
stating  any  facts  to  shew  their  liability — ^their  authority  to 
repair  etc.  being  matter  of  public  law,  of  which  the  Court 
was  bound  to  take  notice.  Henderson  v.  Tfie  Mayor  etc.  of 
St.  John,  1  Pug.  197. 

^3— Allefpttion    of  sf^ecial    demand  —  Necessity    ol  — 
Readiness  to  pay. 

Where  the  consideration  of  an  agreement  is  an  ante- 
cedent debt,  a  demand  is  not  a  condition  precedent  to  the 
right  of  recovery ;  but  readiness  to  pay  according  to  the 
agreement  is  matter  of  defence.  The  declaration  alleged, 
that  on  the  80th  September,  1824,  defendant  being  indebted 
to  plaintiff  in  jgSO,  as  well  for  money  lent  and  advanced  to 
defendant,  as  for  money  had  and  received,  etc.,  agreed 
with  the  plaintff  to  pay  him  the  said  sum  of  money  sixteen 
months  after  date,  in  hay  and  grain,  to  be  delivered  at  W. 
at  the  current  price ;  and  that  the  plaintiff,  in  considera- 
tion thereof,  agreed  to  accept  payment  of  the  said  sum  of 
money  at  the  time  and  in  manner  aforesaid  ;  that  plaintiff 
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had  always  bf-eu  r»*H,(ly  and  willing  to  accept  and  receive 
the  hay  and  giaiu  ux  W.  in  payment  of  the  bebt,  according 
to  the  agref'iiietu.  1»iit  that  defendant  had  not  paid  the 
money  in  hay  an<I  ,L;r;i.in  at  W.  though  often  requested,  etc* 
Held,  on  demnrret.  That  the  declaration  was  sufficient, 
and  that  it  was  not  necessary  to  allege  a  special  demand 
of  the  hay  and  giain  at  W.,  but  if  defendant  had  the  hay 
and  grain  r^^ady  to  deliver  according  to  his  agreement,  he 
should  have   [dnaded  it.     Slott  v.  Kermott,  Mich.  T.  1827. 

•4— €oasi«<«'i-»fMMi    Sufllclency  of— Onarautee* 

The  declaration  stated,  that  6.  was  indebted  to  plaintiff 
in  ;£60,  and  that  :lf  fondant,  in  consideration  thereof,  and 
that  plaintiff  would  ^pve  time  to  G.  for  three  years,  pro- 
mised to  pay  plain titV  the  £50  in  three  years.  Held,  That 
this  was  not  supported  by  a  guarantee  by  defendant  that 
G.  should  pay  plaintitf  the  £50  in  three  years.  Johnston 
V.  Frazer,  Afi^U.  T.  1H32. 

65— PleadiMir— ■'*ui^«'  representation— InsnOiclent  aver*> 
mem. 

In  an  action  for  d<}ceit,  the  declaration  stated  that  the 
plaintiff  bargain «m]  with  the  defendant  to  buy  and  take  an 
assignment  from  liiui  for  the  sum  of  five  shillings,  of  cer- 
tain judgments  in  tlie  defendant's  hands,  inter  alia  a  judg- 
ment in  favoi  of  tlie  defendant  recovered  in  the  Supreme 
Court  of  Nova  S'otia  against  J.  C.  for  £129,  and  that  the 
defendant  then  and  t.lure  falsely,fraudulently  and  deceitfully 
Represented  to  tlie  plaintiff  that  the  said  judgment  had  been 
recorded  in  tlie  IJook  of  Eegistry  of  Deeds,  whereby  J,  C.'s 
lands  were  bound,  and  that  an  execution  could  issue  there- 
on imder  which  liin  lareds  could  be  sold,  and  that  the  jud- 
ment  had  priority  over  a  mortgage  on  the  land  given  to  A. 
Averment,  that  the  judgment  had  not  been  recorded  and 
that  J.  C.'s  lands  weie  not  bound  thereby,  and  that  no  ex- 
ecution could  is>sue  on  the  judgment  under  which  J.  C.'s 
lands  could  be  sold,  and  that  the  judgment  had  not 
priority  ovei-  A.'s  mortgage  as  the  defendant  at  the  time  of 
making  the  said  falsi    and  deceitful  representation,  well 

knew,  wherebv  the  defendant  falsely  deceived  the  plaintifi", 
63 
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and  thereby  the  judgment  against  J.  G.  became  of  no  value 
to  the  plaintiff,  and  he  had  sustained  damage  to  the  amount 
of  £500  in  not  being  able  to  issue  execution  and  sell  the 
land,  and  in  consequence  of  the  judgment  not  having  prior- 
ity over  A.'8  mortgage.  It  was  proved  that  the  defendant 
was  the  attorney  on  the  judgment,  that  it  was  not  recorded, 
and  that  by  the  law  of  Nova  Scotia,  land  could  not  be  sold 
under  execution  unless  the  judgment  was  recorded.  Ver- 
dict for  the  plaintiff  for  £126.  Held^  Thai  as  the  declara- 
tion did  not  shew  that  the  false  representation  was  the 
inducement  to  the  plaintiff  to  enter  into  the  contract,  but 
that  the  contract  was  only  for  the  assignment  of  the  judg- 
ment (which  the  defendant  had  given  the  plaintiff),  and  as 
the  injury  to  the  plaintiff  depended  on  the  consideration 
paid,  and  there  was  no  allegation  of  the  value  of  the  judg- 
ment, or  of  J.  G.'s  land,  the  verdict  could  not  be  sustained. 
Knapp  et  al.  v.  McFarlan  and  Dixon^  4  AU.  284. 

«6^Pleadiai^— Declaration— Conunon  breach. 

The  declaration  contained  a  special  count  setting  out  an 
agreement  made  by  the  defendant  to  pay  the  plaintiff  £18 
15s.,  which  was  due  by  A.  to  the  plaintiff  on  the  1st  May 
then  next,  in  consideration  of  his  giving  time  to  A.  until  the 
said  1st  May ;  or  that  A.  should  then  deliver  to  the  plain- 
tiff a' yoke  of  oxen  and  a  colt  in  good  working  condition; 
and  averring  that  A.  did  not  pay  or  deliver,  etc.,  of  which 
the  defendant  had  notice ;  to  tliis  were  subjoined  the  com- 
mon counts :  Held  That  the  usual  breach  at  the  conclu- 
sion of  the  declaration  sufficiently  alleged  the  non-payment 
by  the  defendant  of  the  sum  mentioned  in  the  special 
counts.     Marks  v.  Scott,  2  Kerr  379. 

6Y—€ovenaul~Provlso-— Necessity  of  settinn:  out  in  de- 
claration. 

Where  the  promise  or  covenant  contains  an  exception 
or  proviso  qualifying  the  defendant's  liability,  the  declara- 
tion must  state  the  exception  or  proviso,  and  it  will  be 
wrong  to  state  the  contract  as  an  absolute  one  ;  but  if  the 
covenant  or  clause  in  an  agreement  is  absolute  in  itself 
without  any  exception  or  proviso  or  any  reference  to  any 
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it  may  be  declared  on  as  an  absolute  contraet,althoagh,in  a 
direct  part  of  the  deed  or  instrament,  there  is  a  proviso 
4efecting  or  qualifying  it  under  certain  circumstances. 
Such  a  proviso  being  in  the  nature  of  a  defeasance  and  to  be 
set  up  on  the  other  side.     Hall  v.  AUen,  2  Pug.  192. 

^S— CoudlUon  precedent— .Ivermeut  of  performance 
uecessarjr  —  Payment  of  money  —  Contract  tor 
bnildinii:  house. 

By  an  agreement  dated  July  24  1875,  the  defendant 
agreed  to  build  a  house  for  the  plaintiff  and  furnish  it  by 
April  1st  1876,  and  the  plaintiff  agreed  to  pay  the  defendant 
$400  on  the  15th  August;  then  next,  and  to  make  other  pay- 
ments as  the  work  progressed.  No  payment  after  the  $400 
to  exceed  the  amount  of  work  done.  In  an  action  against 
the  defendant  for  breach  of  the  agreement  in  not  finishing 
the  house  by  April  1st  1876,  it  was  held  that  the  payment 
of  the  $400  was  a  condition  precedent  to  the  plaintiff's  right 
to  recover,  and  that  the  declaration  was  bad  because  there 
was  no  averment  in  it  of  the  payment  of  that  sum. 
Driscoll  V.  Barker,  2  P.  cf  B.  407. 

4l9~8peclfyinir  property  iiUnred— Tort. 

In  an  action  for  injury  to  personal  property  contained 
in  a  building,  it  was  held  not  necessary  to  specify  the  pro- 
perty injured,  and  that  the  words  ''  the  property  therein" 
were  sufficient.     Bretoing  v.  Berryman,2  Pug.  515. 

jnLorifgwkfior  in  possession— Description. 

A  mortgagor  in  possession  of  property  is  properly  des- 
cribed as  being  "  seised  and  possessed"  thereof.    Ibid. 

YO— Bail— Declaration  discloslnii:  no  cause  of  action. 

The  declaration  alleged  the  issue  of  a  capias  out  of  a 
Justice's  Court  against  A.  at  the  suit  of  M. ;  that  the  plain- 
tiff became  bail  for  A. ;  this  judgment  was  recovered  and 
execution  issued  and  delivered  to  defendant  a  constable ; 
that  A.  had  sufficient  goods  and  chattels  which  were  pointed 
but  to  the  defendant,  and  out  of  which  he  could  have 
levied  the  execution ;  but  that  he  refused  to* levy  on  the 
goods  and  falsely  returned  on  the  execution  that  he  could 
not  find  any  goods  or  chattels  or  the  body  of  A.,  whereby 
the  plaintiff  as  bail  was  compelled  to  pay  the  debt.    Held 
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per  Carter,  C.  J.,  N.  Parker  and  Wilmot,  J.  J.,  (Parker  J.^ 
diss.,)  that  the  declaration  disclosed  no  cause  of  action  ; 
the  undertaking  of  the  bail  beinp;  that  they  should  be 
answerable  for  the  debt,  or  that  A.  the  defendant  should  be 
rendered  into  custody  unless  he  pointed  out  property  to 
satisfy  the  execution,  and  the  declaration  did  not  shew  that 
the  bail  had  done  all  that  their  undertaking  required 
Toivers  v.  Steplienson,  5  AIL  93. 

Yi—HTecessity  of  scttinn^  out  Judifinent  ai^pealed  from — 
Order  ot  privy  eoniicll. 

A  declaration  alleged  that  at  a  Court  held  at  Winsor  Cas- 
tle before  the  Queen  and  her  Privy  Council,  a  report  was  read 
from  the  Judicial  Committee.  The  report  was  then  set 
out,  the  substance  of  which  was  that  the  Queen  had  referred 
to  the  Judicial  Committee  the  matter  of  an  appeal  from  the 
Supreme  Court  of  New  Brunswick  between  plaintiffs,as8ess- 
ors  of  rates  for  S.,  and  defendants ;  that  a  petition  by 
plaintiffs  was  presented,  setting  forth  the  issuing  of  a  war- 
rant of  assesment  to  them  by  the  Sessions  commanding 
them  to  assess  the  sum  of  $958  upon  the  town  of  S. ;  that 
they  had  assessed  defendants  among  others  ;  that  a  certior- 
ari was  obtained  by  defendants  to  remove  the  said  assess- 
ment into  the  Supreme  Court,  and  that,  on  the  23rd  Feb- 
ruary, 1878,the  assessment  was  quashed ;  that  plaintiffs  ap- 
plied for  leave  to  appeal  to  her  Majesty  from  the  order  of 
the  Court ;  that  such  leave  was  granted,  and  the  proceed- 
ings transmitted  to  Her  Majesty  with  a  petition  of  appeal 
praying  for  reversal  of  the  judgment;  that  the  Judicial 
Committee,  in  obedience  to  Her  Majesty's  order,  had  taken 
the  matter  into  consideration  and  heard  counsel,  and  had 
reported  to  Her  Majesty,  as  their  opinion,  that  the  judg- 
ment ought  to  be  reversed  with  costs,  and  in  case  Her  Ma. 
jesty  should  approve  of  their  report  and  reverse  said  judg- 
ment, that  the  respondents  (defendants)  should  pay  to  the 
appellants  (plaintiffs)  the  sum  of  .4'278  19s.  6d.  stg.,  for  the 
codt  of  the  appeal.  It  further  alleged,  that  thereupon  Her 
Majesty  took  said  report  into  consideration  and  was  pleased 
by  and  with  the  advice  of  her  Privy  Council,  to  approve 
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thereof,  and  to  order,  and  it  was  thereby  ordered,  that  said 
judgment  be  reversed  with  costs,  and  that  said  judgment 
was  in  full  force  and  unsatisfied.  On  demurrer,  Held^  per 
Weldon,  Fisher  and  Wetmore  J.  J.,  That  the  declaration 
was  sufficient,  that  plaintiffs  were  entitled  to  judgment ; 
but,  per  Allen,  C.  J.,  and  Duffs,  J.,  That  it  was  insufficient 
because  it  did  not  allege  the  existence  of  a  judgment  in  the 
Supreme  Court  which  had  been  appealed  from  and  re- 
versed. 

Second  count  alleged,  ''  That  at  a  Court  held  before 
the  Queen  and  Her  Privy  Council  at  Westminster,  being  a 
Court  of  Great  Britain  duly  holden  and  having  jurisdiction 
in  that  behalf,  in  a  suit  therein  pending  between  the  now 
plaintiffs  and  the  now  defendants,  the  now  plaintiffs  recov- 
ered against  the  now  defendants  by  the  judgment  of  the 
the  said  Court,  the  sum  of  £279  19s.  6d. 

On  demurrer,  Held,  per  Allen,  C.  J,  and  Weldon  and 
Duffs,  J.  J.,  (Fisher  and  Wetmore,  J.  J.,  dissenting).  That 
this  count  was  bad,  as  there  was  no  court  of  original  juris- 
diction before  the  Queen  and  Her  Privy  Council,  such  as 
was  described  in  it,  and  if  the  judgment  were  intended  to 
be  that  of  an  appellate  tribunal,  it  should  have  been  shewn 
that  it  was  given  on  appeal  from  an  inferior  Court.  Dow 
et  (U.  V.  Black  et  al.,  3  Pitg.  432. 

'd'lil— Promissory  note— IVecessary  Averments— Equivo- 
cal words— Construction  aipainst  party  pieadinip. 

In  an  action  against  the  endorser  of  a  promissory  note, 
the  declaration,  which  after  stating  presentment,  contained 
the  averment  that  the  maker  did  not  pay ;  but  neglected 
and  refused  so  to  do,  of  which  defendant  had  notice,  was 
held  bad  on  general  demurrer.  Notice  of  presentment  as 
well  as  non-payment  should  be  alleged,  an  averment  that 
the  note  was  duly  presented  for  payment  and  was  dishon- 
oured, whereof  the  defendant  had  notice,  would  be  suffi- 
cient under  the  shortened  form  given  in  the  Common  Law 
Procedure  Act. 

In  pleading,  if  the  words  are  equivocal,  and  two  mean, 
ings  present  themselves,  that  construction  shall  be  adopted 
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which  is  most  unfavourable  to  the  party  pleading.    Bank 
of  Nova  Scotia  v.  Estahrooks,  8  Pug  71. 

•  •  •  '         .  • 

Omission  Qi  material  averment— IVonsait. 

*  -         « 

Though  the  averments  in  a  declaration  are  proved^  if  a 
material  averment,  essential  to  the  maintenance  of  the 
action  is  omitted^  the  defendant  will  be  entitled  to  a  non- 
suit though  he  might  have  demurred.  McPheUmy,  Wei- 
don,  6  AU  558. 

ra-^Aetlon  of  Sherifl^s  bond. 

In  an  action  brought  on  bond  given  by  sheriff  under 
Bev.  Stat.  cap.  181 ,  (Consol.  Stat.  cap.  25)  it  is  not  neces- 
sary that  it  should  appear  on  the  face  of  the  judgment 
obtained  against  the  sheriff  that  the  action  was  brought 
for  a  breach  of  the  duties  of  his  office ;  and  it  is  sufficient 
if  such  breach  of  duty  is  set  out  in  the  action  on  the  bond 
and  proved.    MiUer  v.  Weldon,  2  Pug.  227. 

Y4-*fltepairinir  public  streets— Duty  ot  corporation— Ai- 
.  leipation  of  street  belns^  under  control  ot  Torpora* 
tion— Necessity  of^fividence. 

In  an  action  on  the  case  brought  by  the  administratrix 
of  G.,  against  the  Corporation  of  St.  John,  the  declaration 
allefi:ed  that  defendants  had  the  care»  control  and  man- 
agement  of  the  public  streets,  which  it  was  their  duty  ta 
'  keep  in  a  safe  and  proper  condition,  and  that  a  certain 
public  street  in  said  City  ran  over  ground  covered  at  times 
with  water,  and  at  low  tides  the  roadway  is  high  above  the 
bed  of  the  water  below;  and  it  was  defendants'  duty  to 
have  placed  a  guard  or  fence  along  the  side  of  said  street 
to  prevent  persons  passing  slona  from  accidentally  step- 
ping over  the  side  and  falling  on  the  rocks  below ;  but  that 
defendants,  not  regarding  their  duty,  negligently,  illegally 
and  improperly  left  said  street  without  eaiy  proper  fence 
or  guard,  and  plaintiff,  while  lawfully  walking  in  the  night 
time  along  said  street,  without  any  fault  of  his  own  fell 
from  said  street  upon  the  earth  and  rocks  below  and  was 
killed.  On  demurrer  it  was  objected  that,  as  there  were 
in  St.  Oohn  some  public  streets  over  which  the  Corporation 
had  no  control,  because  they  were  not  established  and 
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adopted  as  provided  by  the  Charter,  the  declaration  was 
bad  in  not  alleging  that  this  was  an  adopted  street ;  but, 
Heldf  That  the  declaration  was  sufficient,  and  that  it  would 
be  a  matter  of  evidence  to  show  that  this  street  was  a 
public  street  under  the  control  of  the  Corporation.  Gordon 
V.  Mayor,  (6c,,  St.  John.    8  pug  226. 

IVIasiei*  aad  Servaut—JVei^lii^euce  of  master  Averment* 

Not  necessary  to  charge  expressly  that  defendants  had 
knowledge  of  defective  materials  or  incompetency  of  his 
foreman.    S^e  Negligence  8  McDonald  v.  McFee. 

Special  damage— Necessity  of    alleging  in|nry  front 
leaves  falling  on  house. 

See  Evidence  III.  28  MvJlis  v.  Bose. 

Ancestor  and  heir— Covenant.    Appointment   ot    Ap« 
praiser— Allegation  oi  request  and  reiusal. 

See  Covenant  18.     Wood  v.  Peters. 

Counts— "listinct  Causes  of  Action* 

See  Practice  I.  4. 
Joinder  ot  Actions. 

See  Action  at  Law. 

material   Allegation— Failure   in   proof— Non-suit   aK 
though  declaration  demurrable* 

See  Non-suit. 
Replevin  Ooods  not  claimed. 

If  part  of  the  goods  mentioned  in  the  writ  of  Replevin 
are  not  found  and  replevied  by  the  Sheriff,  they  should  not 
be  included  in  the  declaration.  Steeves  v.  WiUon,  Mich, 
I\  1869. 

{See  Replevin,  same  case.) 

II. 

Pleas — Subsequent  Fleiding,  Etc. 

1— Rien  in  arrear  is  not  a  good  plea  in  an  action  lor 
double  value. 

Strange  v.  Bell,  Ber.  287. 
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NU  debit  is  a  good  plea  in  a  sumDiurv  a«tioa  of  debt  on 
a  record,  under  the  Act  12  Vic.  cap,  40.  1 1  '*fmore  v.  Proven^ 
4  AU.  442. 

3— Assumpsit— Dischaifi^e    oi    debtor  -4 »r4er—Fnft«4 — 
Replication. 

Defendant  pleaded  in  assumpsit,  iiiiU  lie  was  discharged 
from  the  debt  by  the  order  of  a  Judgt  un<ier  the  Insolvent 
Debtors'  Act  21  Vic.  cap.  17.  Replication — that  the  order 
was  obtained  by  fraud  and  conceabnt-nt.  itnd  by  giving 
undue  preference  to  certain  creditors.  //'/<f,  That  the 
plaintiff  should  have  opposed  the  clefeiulauVs  discharge 
before  the  Judge  under  section  14,  and  therefore  the  repli- 
cation  was  bad.     Collbis  v.  BoyUy  4    ML  .'>82. 

Semble,  That  fraud  in  the  pri>ee<'<liiig6  before  the 
Judge  might  vitiate  the  order.     Ibid. 

4— Covenant— Policy    oi    insnran«*«^— .^niiement    and 
adlnstment  of  claim— Aider  alt**!*  %  ••rdiet* 

In  an  action  on  a  policy  of  insurance  for  $4000,  alleging 
that  the  plaintiff  had  sustained  damage  to  that  amount,the 
defendant  pleaded  that  the  loss  and  ilaniage  sustained  by 
the  plaintiff,  and  the  amount  whicli  W  was  entitled  to 
receive  by  virtue  of  the  policy,  was  hettlr^d  and  adjusted 
between  the  plaintiff  and  defendant  at  $:K'>00,  and  that 
the  defendant  paid  and  satisfied  that  sum  t-o  the  plaintiff 
in  full  for  his  loss  and  damage,  and  U)i  an}  cJaim  against 
the  defendant  under  the  policy,  l^eplication — that  the  de- 
fendant did  not  pay  and  satisfy  to  i\u^  plaintiff  the  said 
^m  of  $8,500,  in  manner  and  form,  cU\  On  a  verdict  for 
the  defendant  on  this  issue — Held^  Tijat  ^ven  if  the  plea 
was  bad  on  demurrer,  for  not  traversing  the  allegation,  that 
the  plaintiff  had  sustained  damage  to  t  )h'  amount  of  $4,000 ; 
it  was  sufficient  after  verdict,  and  th(M <^foi'e  the  plaintiff 
was  not  entitled  to  judgment  non  oh.sttini''  ifredicto:  and 
Senible^  That  the  plea  would  be  good  on  (icmnrrer.  McLean 
v.  Phoenix  Insurance  Company,  2  Hon,  I7!». 

.S— Debt— Policy  orgnarautee— ]Voii  4'ni  iMvtani. 

In  an  action  of  debt  on  a  policy  of  ^naiHut^e  under  seal. 
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which  had  been  renewed  agreeably  to  its  terms  of  payment 
of  the  premium  and  the  giving  of  a  renewal  receipt,  the 
defendant  pleaded  non  eatjactam.  Held,  That  this  merely 
traversed  the  making  of  the  policy,  and*  not  the  renewal 
receipt.  In  an  action  on  a  policy  ot  guarantee,  the  declara- 
tion averred  general  performance,  and  the  defendant  in  ad- 
dition to  a  plea  of  iwr*  est  factum,  gave  a  notice  of  defence 
which  set  forth  that  plaintiff  did  not  well  and  truly  perform 
and  fulfil  all  things  contained  in  the  said  policy  of  guaran- 
tee and  the  conditions  thereon  indorsed,  on  their  part  to 
be  performed.  Held,  That  this  notice  being  a  traverse  of 
M  general  averment  of  performance,  was  bad.  Commercial 
Bank  v.  European  Assurance  Society,  2  Han.  219. 

4(— Debt— Insurance— Fraud—Lunafic— Deed. 

To  an  action  on  a  policy  of  insurance  against  fire,  the 
the  defendant,  pleaded  that  the  plantiff's  deed  of  the  premi- 
ses insured  was  obtained  by  fraud  and  without  consideration 
from  one  Coll,  who  was  a  lunatic,  and  so  continued  until 
his  death,  and  that  the  plantiff  had  no  insurable  interest. 
Held,  That  the  plea  was  bad.  The  defence  that 
a  deed  was  obtained  from  a  lunatic  in  fraud,  can  only  be 
raised  by  the  party  defrauded  or  his  representatives. 
Ifickman  v.  The  North  BHtish  and  Menantile  Insurance 
Company^  2  Han,  285 
?— Award. 

To  debt  on  a  bond  conditioned  to  perform  an  award,  it 
^s  a  good  plea  in  bar,  that  part  of  one  entire  sum  awarded 
by  the  arbitrators,  arose  out  of  a  matter  not  included  in 
the  submission.  HiU  v.  Coy,  1  Kerr  187. 
1  a Any  facts  which  vitiate  an  award  (except  mis- 
conduct of  the  arbitrators)may  be  pleaded  in  bar  to  an 
action  on  the  arbitration  bond  or  on  the  award,  though  such 
facts  do  not  appear  on  the  face  of  the  award.  Hideout  v. 
Stickney,  1  All  950. 
S— Bail. 

Bail  cannot  plead  to  an  action  on  the  recognizance,  a 

reference  of  the  original  suit  to  arbitration.     They  should 
apply  to  the  Court  to  have  an  exoneretur  entered  on  the  bail 
piece.     Sharp  v.  Connell,  3  Kerr  125. 
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9— Folicy  of  insurance — Conditions— Breach. 

Where  by  the  conditions  subjoined  and  referred  to  in  a 
poHcy  of  insurance  upon  goods  against  fire,  it  is  declared 
''that  if  there  should  at  any  time  be  more  than  twenty- 
five  pounds  weight  of  gunpowder  on  the  premises  insured, 
or  where  any  goods  are  insured,  such  insurance  should  be 
void,  and  no  benefit  derived  therefrom,"  the  deposit  of  gun- 
powder over  the  above  mentioned  weight,  though  for  a 
temporary  purpose,  will  vacate  the  policy.  To  a  plea 
alleging  such  a  breach  of  the  conditions  of  the  policy,  a 
replication  averring  that .  the  powder  had  been  put  on  the 
premises  without  the  plaintifiTs  privity,  because  a  vessel 
in  which  it  was  intended  to  ship  it  to  Windsor  had  sailed 
without  it,  and  the  plaintiff  had  used  every  exertion  to  find 
another  conveyance  without  success,  in  consequence  of 
which  it  remained  on  the  premises  until  a  fire  broke  out, 
which  eventually  consumed  the  plaintiff's  premises,  but 
that  before  it  reached  those  premises,  the  gunpowder  was 
removed,  and  thrown  into  the  harbour,  and  no  loss  or  dam- 
age occasioned  thereby  to  the  goods  insured,  was  held  bad 
on  demurrer.  Faulkner  v.  Central  tire  Insurance  Company ^ 
1  Kerr  ^9. 

to— Covenant— Breack— Title  —Answer. 

To  an  action  of  covenant  upon  the  words  ''grant,  bar- 
gain and  sell,"  in  a  conveyance  of  land,  assigning  as  a 
breach  the  existence  of  a  prior  mortgage,  the  defendant 
pleaded  that  the  mortgage  was  recorded  in  the  public 
records,  and  that  the  plaintiff  received  the  deed  subject  to 
such  mortgage :  an  issue  thereon  having'  been  found  for 
the  defendant,  judgment  was  given  for  the  plaintiff,  noii 
obstante  veredicto ^  the  plea  being  no  answer  to  the  action. 
The  covenant  is  broken  immediately,  and  the  plaintiff  need 
not  wait  until  he  is  evicted  before  bringing  his  action. 
Good  V.  End,  1  aU.  608. 

II— Covenant— mutual  and  independent. 

The  defendant  covenanted  with  the  plaintiff  to  teach 
him  the  trade  of  a  blacksmith,  and  the  plaintiff  covenanted 
to  serve  the  defendant  faithfully  for  five  years,  and  not  to 
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absent  himself  from  the  defendants  service  without  leave. 

■  » 

Held,  thafc  these  covenants  were  mutual  and  independent, 
and  ;that  the  non-performance  by  the  plaintiff  was  nx> 
defence  to  an  action  against  the  defendant  for  breach  of 
his  covenant.     Hunter  v.  Gifford,  1  AIL  701. 

13— Assampslt— De  iniuria. 

De  injuria  may  be  a  good  replication  in  an  action  of  as- 
sumpsit, and  is  not  confined  to  actions  of  tort.  Bank  ^  qf 
British  North  America  v.  Fisher,  1  AU.  606. 

In  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded-  that  the  note  was 
discounted  by  the  plaintiff  on  »  usurious  contract.  Repli- 
cation ({^  m/tma,  held  good.    Ibid." 

18— Dnplicity. 

A  plea  which  averred  that  a  bill  of  exchange  was  ac- 
cepted and  received  by  the  plaintiff  in  full  satisfaction  and 
discharge  of  the  sum  due,  and  that  afterwards  the  draw;ee 
on  sight  accepted  the  said  bill  ot  exchange,  and  became 
liable  to  pay  the  same  according  to  his  acceptance,  was  held 
bad  upon  special  demurrer  for  duplicity,  as  alleging  two 
separate  and  distinct  grounds  of  defence  admitting  of  differ- 
ent replies.    Boyd  v.  McLaughlan,  I  Kerr  210. 

14— Recognizance— Sureties, 

The  sureties  in  a  recognizance  entered  into  under  the 
Rev.  Stat.  cap.  98,  '*0f  Controverted  Elections,"  cannot 
plead,  that  they  entered  into  it  by  a  fraudulent  representa- 
tion of  the  nature  of  it,  believing  it  to  be  the  obligation  of 
the  principal  only.  The  Queen  y.  Sparroiv  and  others,  1 
Han.  118. 

If  the  recognizance  was  obtained  by  fraud,  the  sureties 
should  apply  to  the  Court  to  vacate  it :  but  while  it  stands 
as  a  record,  they  are  estopped  from  denying  the  truth  of  it. 
Ibid. 

15— False  imprisonment— Jnsfillcation. 

In  an  action  for  false  imprisonment,  the  defendant  jus- 
tified under  a  judgment  and  execution  against  the  plaintiff; 
replication,  that  the  execution  was  irregularly  issued,  and 
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was  in  consequence  ordered  by  a  rale  of  the  Court  to  be  set 
aside  for  irregularity.  Held — let.  That  the  replication  was 
not  doable ;  2nd.  That  the  rule  of  Court  was  not  a  record, 
find  could  not  be  pleaded  with  a  proat  patet,  etc. ;  8rd. 
That  the  nature  of  the  irregularity  need  not  be  stated ;  and 
that  after  the  execution  was  set  aside  it  would  be  no  justi- 
fication for  anything  previously  done  under  it.  Watson  v. 
Roberts,  1  AU.  108. 

16 To  an  action  of  false  imprisonment  the  defend- 
ant pleaded  in  justification  a  judgment  and  execution — 
replication  ntd  tiel  record.  Qaare,  Whether  the  Court 
could  judicially  notice  an  eudorsement  on  the  judgment 
roll  of  a  rule  setting  aside  the  judgment.  SembU,  That 
the  replication  was  good ;  but  that  the  more  proper  course 
was  for  the  plaintiff  to  apply  to  the  Court  to  set  aside  the 
plea ;  or  that  he  might  reply  the  order  of  the  Court  for 
setting  aside  the  judgment,  on  which  issue  in  pais  might 
be  taken.     Wilson  v.  Andrews,  1  AU,  715. 

'    After  a  judgment  is  set  aside  it  cannot  afford  a  justifi- 
•cation  to  the  attorney  for  anything  done  under  it.    Ibid* 

17— Trespass— License  eoverinic  part. 

In  trespass  for  cutting  trees,  to  which  the  defendant 
pleads  a  license  to  commit  the  injuries  complained  of,  and 
the  plaintiff  replies  de  injuria,  evidence  of  a  license  which 
<^over8  some  but  not  all  the  trespasses  proved,  will  not 
sustain  the  j  ustification.  It  is  not  necessary  to  new  assign 
the  excess,  as  the  replication  traverses  the  justification  to 
the  extent  pleaded.    Baxter  v.  Foshay,  1  AU.  418. 

tS^Trespass- Plea  not  traversing  or  confessing. 

To  a  declaration  in  trespass  alleging  a  seisin  in  fee  in 
the  plaintiff,  the  defendant  pleaded  that  the  Queen  being 
seized  in  fee  of  all  mines  etc.  granted  a  license  to  the 
defendant,  to  make  use  of,  work  and  dispose  of  all  such 
mines  within  the  locus  in  quo  for  twenty -five  years,  by  virtue 
of  which  he  entered  for  the  purpose  of  working  a  coal  mine ; 
^olor  was  then  given  to  the  plaintiff  by  a  supposed  charter 
of  demise  to  him  for  life  from  the  Queen,  before  the  license 
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to  the  defendant,  and  the  plea  stated  an  entry  on  the  plain- 
tiff's  possession  for  the  purpose  of  working  the  ooal  mine 
under  the  license.  Held,  That  the  plea  was  bad,  as  it 
neither  traversed  nor  confessed  the  plaintiff's  seisin  ;  that 
if  the  plaintiff's  seisin  in  the  land  was  admitted,  the  plea 
should  have  shown  how  the  seisin  in  the  mines  was  separ- 
ated from  the  seisin  in  the  land  ;  and  that  it  should  also 
have  shown  how  the  Queen,  or  the  defendant,  acquired  a 
right  of  entry  on  the  land.  Held  also,  That  it  was  not  a 
case  for  color,     MeMahon  v.  Berton,  1  All.  706. 

19— Entry  on  land  to  retake  timber. 

A  plea  justifying  an  entry  upon  plaintiff's  land  to  retake 
timber  carried  there  by  a  sudden  rise  of  water,  should  shew 
that  the  defendants  were  not  in  fault,  by  having  used  their 
best  endeavors  to  prevent  the  timber  coming  upon  plain- 
tiff's land.  Qmei^e,  Whether  an  entry  and  injury  to  soil 
and  herbage  could  be  justified  even  under  such  circum- 
stances.   Bead  v.  Smith  et  aL,  Ber.  178. 

tlO— False  imprisonment— IVame. 

In  an  action  for  false  imprisonment  in  arresting  the 
plaintiff  (B.  C.)  under  a  capias  issued  by  a  Justice  of  the 
Peace  against  W.  C,  the  plea  stated  that  the  defendant 
duly  viade  oath  before  the  Justice  that  the  plaintiff,  by  the 
name  of  W.  C,  was  indebted  to  the  defendant  in  the  sum 
of  £5,  that  the  plaintiff  was  known  by  the  name  of  W.  C, 
and  was  the  real  person  against  whom  the  capias  issued  by 
the  name  of  W.  C.  Held  bad. — 1st.  Because  it  did  not 
appear  that  there  was  any  affidavit  in  writing  to  warrant 
the  cajnas ;  2nd.  That  it  was  not  sufficiently  shewn  that 
the  plaintiff  was  commonly  known  by  the  name  of  W.  C. 
as  well  as  B.  C.     Clark  v.  Lawrence,  3  Kerr  152. 

til— Limitations— Place— Averment. 

Assumpsit.  Plea,  actio  non  accrevit  infra  sex  annos ; 
replication,  that  the  plaintiff  at  the  time  when,  etc.,  was 
and  has  ever  since  continued  at  Z.,  in  the  State  of  Ohio, 
one  of  the  United  States  of  America,  and  out  of  this 
Provihce.  Held,  on  special  demurrer.  That  the  replica- 
tion need  not  allege  the  place  to  be  beyond  the  seas,  nor 
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that  the  plaintiff  returned  to  the  Province  before  bringing 
his  action,  to  bring  him  within  the  exception  of  the  Pro- 
vincial Statute  of  Limitations.  Hampson  v.  Abbot,  1  Kerr 
490. 

liS—TVeiKlilcence— Attorney— Bail  Bond. 

In  an  action  against  an  attorney  for  negligently  con- 
ducting an  action  brought  by  the  plaintiff  as  assignee  of  a 
bail  bond,  in  consequence  of  which  the  action  was  discon- 
tinued and  the  defendants  therein  discharged  out  of 
custody ;  the  defendant  pleaded  that  the  principal  in  the 
original  action  did  appear  according  to  the  condition  of  the 
bond.  Held,  That  this  was  no  defence  to  the  action. 
Crawley  v.  Wilson,  1  AU.  704. 

tl8— TVul  Tiel  Record. 

To  a  plea  of  appearance  in  an  action  in  the  Court  of  Com- 
mon Pleas  in  September  term  12  Vic,  the  plaintiff  replied  ntd 
tiel  record,  and  on  the  trial  of  the  recognizance  of  bail  ap- 
peared to  be  of  that  term,  but  not  to  have  been  filed  until  a 
year  afterwards,  and  after  the  term  in  which  the  plea  was 
pleaded.  Held,  that  the  plea  was  not  proved.  Crawley  v. 
\VUboh,  1  AU.  718. 

ti4— General  issne— IVoftce  of  lender. 

It  is  irregular  to  plead  the  general  issue  to  the  whole 
declaration,  and  give  notice,  under  the  Act  13  Vic.  cap.  32, 
of  a  tender  as  to  part  of  the  demand ;  and  where,  on  such 
pleadings,  a  verdict  was  found  for  the  defendant,  it  was 
set  aside  and  entered  for  the  plaintiff  for  nominal  damages. 
Conlan  v.  Campbell,  S  AU.  348. 

ti«l— Assignee  of  lessee  anainst  lessor— Covenants. 

In  covenant,  by  the  assignee  of  lessee  against  lessor  on 
a  lease  of  land  from  1st  February  1830,  for  eleven  years, 
with  covenants  that  at  the  expiration  of  the  lease  the  lessee 
and  defendant  should  each  appoint  an  appraiser  to  appraise 
the  value  of  the  improvements,  etc,  and  that  the  defendant 
should  then  declare  his  option  to  pay  for  the  improvements 
or  continue  the  lease  for  a  further  time,  with  a  clause  of 
forfeiture  if  the  rent  should  be  in  arrear.    Breach,  that  at 
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the  expiration  of  the  term  the  plaintiff  (assignee)  appointed 
an  appraiser,  notified  the  defendant,  and  requested  him  to 
choose  one  ;  but  he  did  not,  nor  pay  for  the  improvements, 
nor  grant  a  further  lease.  Second  plea,  that  the  defendant 
was  always  ready  and  willing  to  continue  the  lease,  etc., 
but  the  plaintiff  never  tendered  one  for  his  execution. 
Fourth  plea,  that  before  the  expiration  of  the  lease  a  quar- 
ter's rent  was  in  arrear,  and  the  defendant  demanded  it  on 
a  day  in  the  following  quarter  and  took  possession  as  of 
his  former  estate.  Fifth  plea,  that  the  defendant  was  al- 
ways ready  and  willing  to  continue  the  lease  for  a  further 
time,  under  the  like  covenants  contained  in  the  original 
one;  that  the  plaintiff  continued  in  possession  as  tenant 
from  year  to  year  for  a  long  time  after  the  expiration  of 
the  lease,  when  the  defendant  assigned  the  reversion  to  B. 
.and  C;  that  the  plaintiff  did  not,  before  such  assignment 
to  B.  and  C,  nominate  an  appraiser,  and  give  notice  thereof, 
etc.,  nor  request  the  defendant  to  choose  one,  nor  did  he  af- 
ter the  assignment  request  B.  and  C.  to  choose  an  ap* 
praiser,  etc.  On  general  demurrer  to  these  pleas — Held, 
That  the  second  plea  was  bad,  the  averment  of  readiness 
and  willingness  therein  not  being  sufficient  for  the  perfor- 
mance of  the  defendant's  covenant,  and  that  he  was  bound 
to  have  made  his  option,  and  declared  it  to  the  plaintiff. 
Held  also,  That  the  fourth  plea  was  defective,  as  it  showed 
no  sufficient  demand  to  work  a  forfeiture.  Held  also. 
That  the  fifth  plea  was  bad  for  the  same  reason  as  the 
second.    Ansley  v.  Pet^Sy  8  Kerr  548. 

9«l  a— Defence  aynf nsf  rent* 

See  Former  Recovery.    See  Action  at  Law  VIII. 

d6—TVnisance— Statute  of  Limitations. 

In  an  action  on  the  case  for  a  nuisance  in  overflowing 
the  plaintiff's  land  by  a  dam,  which  was  erected  by  the  de- 
fendant more  than  six  years  before  bringing  the  action. 
Held,  That  the  effect  of  a  plea  of  the  Statute^  of  Limita- 
tions was  not  to  bar  the  action,  but  only  to  limit  the  re- 
covery of  damages  to  the  last  six  years.  Conners  v.  Mo 
Laggauy  2  Kerr  446« 
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97— Replevin— Non  Ceplt— Evidence  under. 

Whatever  might  formerly  have  been  pleaded  to  an 
avowry,  may,  since  the  Revised  Statutes,  cap.  126,  be  given 
in  evidence  at  the  trial  in  answer  to  the  defence  under  the 
plea  of  non  cepit.     My  era  v.  Smith,  4  AIL  207. 

The  defendant  in  replevin  is  entitled  to  damages  on  a 
verdict  in  his  favour  on  the  plea  of  iian  cepit,  if  he  gives 
such  evidence  as  would  have  supported  an  avowry  under 
the  former  law.     Ibid. 

9S— Replevin— Plea— Bepliealion. 

In  replevin,  the  defendant  pleaded,  (2nd)  that  before 
the  alleged  taking,  he  was  master  of  a  ship,  and  that  the 
goods  had  been  shipped  aboard  at  London  by  D.,  on  which 
occasion  defendant,  as  master,  signed  bills  of  lading  to  de- 
liver the  goods  at  St.  John  to  the  order  of  D.,  and  that  no 
bill  of  lading  indorsed  to  the  plaintiff  by  D.  was  produced 
by  ^plaintiff  to  defendant,  wherefore  he  refused  to  deUver 
the  goods  to  plaintiff.  Beplication,  That  D.  had  sent  the 
bill  of  lading  to  the  plaintiff  to  enable  him  to  receive  the 
goods,  and  the  same  was  then  in  plaintiff's  possession,  with 
full  power  from  D.  to  receive  the  goods  from  defendant,but 
D.  had  not  indorsed  the  bill  of  lading  to  the  plaintiff;  that 
he  requested  defendant  to  deliver  the  goods ;  that  defend- 
ant represented  that  B.  was  the  owner  of  the  ship,  and  that 
he  (defendant)  would  do  whatever  B.  agreed  to ;  that  the 
plaintiff  applied  to  B.  for  the  goods,  who  informed  plaintiff 
that  G.  was  the  agent  of  D.,  that  his  indorsement  of  the 
bill  of  lading  would  be  satisfactory ;  that  the  plaintiff  then 
procured  G.'s  indorsement  of  the  bill  of  lading  as  the  agent 
of  D.,  and  produced  the  bill  of  lading  so  indorsed  to  the  de- 
fendant, who  refused  to  deliver  the  goods.  Bejoinder,  That 
the  plaintiff  never  produced  to  defendant  any  proper  auth- 
ority I'rom  D.  to  receive  the  goods  :  and  that  before  the  bill 
of  lading  indorsed  by  G.  was  produced  to  defendant,  B.  had 
forbidden  the  defendant  to  deliver  the  goods  to  plaintiff, 
under  the  bill  of  lading  so  indorsed.  Held,  on  demurrer, 
per  Allen  and  Fisher,  J.  J.,  (Weldon,  J.,  dissentiente).  That 
the  plea  admitting  the  property  in  the  goods  to  be  in  the 


PLEADING.  1001 


plaintiff  as  alleged  in  the  declaration,  was  no  answer  to  the 
action,  because  the  plaintiff  was  not  bound  by  the  bill  of 
lading,  and  was  not  deprived  of  his  right  to  the  possession 
of  the  goods  as  owner,  by  the  undertaking  of  the  defendant 
to  deliver  them  to  the  order  of  D. ;  and  though  the  defend- 
ant having  received  the  goods  from  D.  could  not  voluntarily 
set  up  AJiLS  tertii,  that  was  no  answer  to  a  claim  by  a  third 
])erson,  who  was  the  real  owner.  Held^  per  Weldon  J., 
That  the  plea  was  good ;  and  that  the  plaintiff  should  have 
shewn  by  replication  his  right  to  the  goods,  and  that  D.  had 
no  title  to  them,  and  was  wrongfully  in  possession  at  the 
time  he  shipped  them.  Held  also,  That  the  replication 
was  bad,  as  the  agreement  to  abide  by  what  B.  did,  was 
without  consideration,  and  not  binding :  and  it  did  not  al- 
lege that  G.  was  the  agent  of  D.  That  the  rejoinder  was 
bad,  in  stating  that  the  plaintiff  produced  no  proper  ' 'auth- 
ority'' from  D.  to  receive  the  goods,  which  was  a  question 
of  law ;  also,  because  it  both  traversed,  and  confessed  and 
avoided  the  allegations  in  the  replication.  Fourth  plea, 
Alleging  the  shipment  of  the  goods  at  London  by  D.  to  be 
carried  to  St.  John,  according  to  the  terms  of  bill  of  lading 
(as  in  the  2nd  plea) ;  that  freight  was  due  on  the  goods,  and 
that  defendant  retained  them  for  non-payment  of  the  freight . 
Replication,  That  the  plaintiff  tendered  to  the  defendant 
all  money  due  for  freight,  according  to  the  bill  of  lading, 
and  that  he  refused  to  receive  it,  and  to  deliver  the  goods 
to  the  plaintiff.  Bejoinder,  That  the  plaintiff  had  no  auth- 
ority to  receive  the  goods,  or  to  make  a  tender  of  the  freight; 
wherefore  the  defendant  refused  to  accept  the  tender  or  to 
deliver  the  goods  to  the  plaintiff.  Held,  That  the  rejoinder 
was  bad,  as  being  a  departure  from  the  plea.  Domvilie  v. 
Kevan,  2  Han.  83. 


—Replevin— Onus  probandi. 

When   a  defendant   m  replevin    pleads   property    in 

himself  or  a  third  person,  and  issue  is  taken  thereon,  the 

onus  of  proving  property  is  on  the  defendant,  and  if  he 

fails  in  doing  so,   the  plaintiff  is    entitled  to  recover. 

Orahavi  v.  Wetmore,  4  AU.  873. 
64 
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SO— Replevin— Proof  of  Plea. 

Defendant  in  replevin  pleaded  property  in  M.  and  a 
seizure  as  Sheriff  under  execution  against  M.  Keplication 
— property  in  the  plaintiff.  On  the  trial  the  defendant 
failed  to  prove  property  in  M.  and  a  verdict  was  given  for 
the  plaintiff.  Held,  That  the  defendant  was  bound  to  prove 
the  whole  plea,  and  was  not  entitled  to  judgment  non 
obstante  veredicto,  on  the  ground  that  the  replication  had 
admitted  that  the  property  was  in  custody  of  the  law,  and 
therefore  not  repleviable,  Graham  v.  Wetmore,  4  All.  377. 

SI— Puis  darrein  eontinnance. 

A  verdict  for  the  plaintiff  was  set  aside  in  Easter  term, 
and  in  May  following  the  defendant  obtained  a  certificate 
of  bankruptcy,  but  allowed  Trinity  term  to  elapse,  and 
omitted  to  plead  his  bankruptcy  until  September,  after 
notice  of  trial  given ;  the  plaintiff  took  no  notice  of  the 
plea,  and  the  cause  was  tried  as  undefended :  the  Court  in 
the  following  term  refused  to  set  aside  the  verdict,  and 
allow  the  defendant  to  plead  the  bankruptcy  puis  darrien 
continuance  as  of  Trinity  term.  Grumble  v.  Perley,  1  AU. 
512. 

Sti Pleas  puis  darrien  contintiance  must  be  pleaded 

either  in  term  or  at  the  assizes,  and  are  limited  to  pleading 
such  matters  of  defence  as  have  arisen  since  last  continu- 
ance.    Vittrim  v.  Stevens,  2  Han,  217. 

83  a If  tbe  defendant  omits  to  plead  in  due  time, 

a  matter  of  defence  arising  puis  darrien  continuance,  he 
cannot  do  so  afterwards  without  leave  of  the  Court :  such  a 
plea  may  be  allowed  to  be  pleaded  nunc  pro  tunc.     Ibid, 

3d  to A   plea  ptiis   darrein    continuance  regularly 

pleaded  and  verified  by  afiidavit,  cannot  be  set  aside  as 
false.     If  the  facts  stated   in   the   plea   are   denied,  the 
plaintiff  should  take  issue  on  it.     Gilbert  v.  Graham,  Mich. 
T.  1872. 
33  c— Release  executed  dnrini^  trial. 

In  an  action  brought  by  one  joint  owner  of  property,  the 
defendant  put  in  evidence  a  release  of  the  action  by  the 
other  joint  owner  executed  during  the  trial.    Held,  That 
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to  be  of  any  avail  it  should  have  been  pleaded  puis  darrein 
continiuuice.     Godard  v.  Fred'n  Boom  Co.,  6  AU  448. 

^^heii  Court  will  not  set  aside. 

See  Practice  VI.  40. 

SI3— Trespass— Distress  for  rent. 

It  is  a  good  plea  to  a  declaration  in  trespass  for  taking 
goods,  tbat  the  goods  were  distrained  for  rent  and  not 
being  replevied  within  five  days  were  appraised,  and  after 
such  appraisement  kept  and  detained  in  satisfaction  of  the 
rent ;  although  the  defendant  should  have  proceeded  to  selt 
the  goods,  yet  the  omission  to  do  so  will  not  enable  the 
owner  to  maintain  trespass,  the  original  taking  being 
lawful.  The  option  granted  by  the  Act  50  Geo.  Ill,  cap. 
21,  sec.  7,  to  bring  trespass  or  case,  is  to  be  understood 
according  to  the  subject  matter  of  the  grievance,  and  not 
the  mere  election  of  the  party.  Rogers  v.  Buntin,  2  Keir 
230,    {See  Action  at  Law  III.) 

34— Trespass— Breal^inff  plaintilPs  close. 

To  trespass  for  breaking  the  plaintiff '3  close,  cutting 
down  the  trees  there  growing,  and  carrying  away  and 
converting  the  same :  the  defendant  pleaded  in  the  same 
'  plea  that  the  close  in  which,  etc.,  was  his  soil  and  freehold, 
and  that  he  took  and  carried  away  the  trees  because -they 
were  incumbering  the  close.  On  special  demurrer  to  the 
plea — Held,  That  the  plea  was  not  bad  either  on  the 
ground  of  not  sufficiently  answering  the  declaration  or  as 
amounting  to  the  general  issue,  and  that  any  objection  on 
the  ground  of  duplicity  must  be  specially  assigned.  Mc- 
Ldchlan  v.  Wilson,  2  Kerr  368. 

3f3— J\ou  Damnilicatns— l¥hen  i^ood* 

See  Bond  I. — Supra  1. 13. 

36— Action  against  executor— Insolvency. 

Where  in  assumpsit  b^  A.  against  B.,  as  executor  of  G.^ 
B.  pleaded  that  the  estate  of  G.  was  insolvent,  and  only 
sufficient  to  pa}'  Is.  6d.  in  the  pound,  and  that  A.'s  rateable 
proportion  thereof  was  so  much,  which  was  acknowledged  on 
the  plea  to  be  still  due  him  ;  on  demurrer — Held,  That  the 
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plea  containing  no  allegation  that  the  defendant  had  taken 
proceedings  under  the  Act  to  have  the  insolvency  ascer- 
tained and  the  assets  duly  distributed  was  bad.  It  is  only 
under  the  Act  of  Assembly  25  Geo.  Ill,  cap.  11,  that  such 
defence  can  be  made  available  in  a  Court  of  law.  Smith  v. 
Egan,  1  Kerr  48. 

3T— Bill  of  Exciianye  ffiven  for  debt* 

Declaration  in  assumpsit  on  the  common  counts ;  plea, 
admitting  the  sum  of  £520  12s.  4d.  to  have  been  due  to 
the  plaintiff,  avers  that  for  that  sum  the  defendant,  at 
Saint  Andrews  in  this  Province,  drew  his  bill  of  exchange 
on  one  C.  M.,  payable  to  the  plaintiff,  which  was  delivered 
to  plaintiff,  and  by  him  received  and  accepted  for  and  on 
account  of  the  sum  so  due ;  replication,  that  after  the  bill 
of  exchange  was  so  received,  and  before  it  became  due  and 
payable,  the  plaintiff  sent  the  same  by  a  vessel,  of  which 
the  said  G.  M.  was  master,  addressed  to  the  plaintiff*s  agent 
in  the  West  Indies,  for  the  purpose  of  being  presented  ou 
the  said  vessel's  arrival,  but  that  the  vessel  foundered  at 
sea  on  her  passage  out,  whereby  the  said  G.  M.,  the  drawee, 
perished,  and  the  bill  of  exchange  was  destroyed  and  lost, 
and  the  plaintiff  was  unable  to  present  the  same,  and  the 
same  remains  wholly  unpaid.  Special  demurrer,  assigning 
for  causes  that  the  plaintiff*s  remedy  for  the  original  debt 
walB  lost  by  his  taking  the  bill  of  exchange,  and  was  not 
restored  by  the  destruction  and  consequent  non-payment 
thereof,  as  set  out  in  the  replication  ;  that  the  facts  stated 
in  the  replication  were  immaterial ;  that  after  the  receipt 
3f  the  bill  the  liability  for  the  original  debt  was  only  a 
secondary  liability,  and  the  plaintiff's  primary  remedy  was 
against  the  personal  representative  of  the  drawee;  and 
that  the  remedy,  if  any,  against  the  defendant  was  in  equity 
only.  Heldf  That  the  replication  was  not  defective  for  any 
of .  the  causes  assigned,  but  afforded  a  sufficient  answer  to 
the  plea.     Boyd  v.  McLauchlan  1  Kerr  210. 

38— Sheriff—  Escape— Jastiftcation. 

To  an  action  on  the  case  against  a  Sheriff  for  an  escape, 
the  defendant  justified  uader  an  order  of  two  Justice8,made 
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pursuant  to  the  luBolvent  Confined  Debtors*  Act,  directing 
him  to  discharge  the  prisoner  in  consequence  of  failure  on 
the  part  of  the  plaintifif  to  pay  the  weekly  support  allowed 
under  the  Act  to  the  defendant.  Held,  That  the  plea  wa& 
bad  as  not  averring  that  an  order  was  duly  made  for  pay- 
ment of  a  weekly  support,  and  that  the  plaintifif  had  failed 
in  payment  thereof ;  the  mere  recital  of  these  steps  in  the 

order  of  discharge  not  being  sufficient.    Power  v.  Johnsoiiy. 
1  Kerr  492. 

S9— Trf^npass^-Catfle. 

In  trespass  by  cattle,  if  the  defendant  justify  the  entry 

of  the  cattle  through  defect  of  fences,  it  must  be  specially 

pleaded.     GriswaJd  v.  Hallet,  Mich,  T.  1884. 

40— Breaklngr  and  eiiterini^  close— Takini^  property — 
Justification— General  issue. 

In  trespass,  the  first  count  charged  a  breaking  and 
entering  plaintifiTs  close,  and  taking  and  carrying  away 
50,000  deals  and  a  horse,  and  converting  and  disposing  of 
the  same  to  defendant's  use.     The  defendant  pleaded, — a& 
to  breaking  and  entering  the  close,  and   seizing  the  goods 
in  the  first  count  mentioned,  and  carrying  away  and  dis- 
posing of  the  said  horse — actio  non,  because  one  P.  had 
'  recovered  a  judgment  in  a  Justice's  Court  of  the  County  of 
K.,  against  the  plaintiff  for  £4 18s.  8d.,  on  which  execution 
was  issued,  and  delivered  to  D.  a  constable  of  said  county^ 
to  be  executed  ;  that  D.  as  such  constable,  and  defendant 
as  his  servant,  and  by  his  command,   seized  aind  took  the 
goods  and  chattels  in  the  first  count  mentioned  for  the 
cause  aforesaid,  and  entered  the  plaintiff's  close  for  that 
purpose ;  and  that  after  publicly  advertising  the  goods  and 
chattels  for  five  days,  the  constable  sold  the  horse  to  satis- 
fy the  execution :  and,  as  to  all  the  supposed  trespassers 
in  the  declaration  mentioned,  except  those  stated  in  the 
introductory  part  of  the  plea, — not  guilty.    Held,  That  this 
plea  answered  the  whole  declaration  :  that*defendant,  act- 
ing as  the  servant  of  the  constable,  was  not  bound  to  justi- 
fy any  but  bis  own  acta,  or  to  account  for  what  might  have 
been  done  by  the  constable  in  the  disposal  of  any  of  the 
goods  except  the  horse ;  'to  which  other  goods,  the  general 
issue  applied.     Atkinson  v.  Desmond  Trin.  T.  1863. 
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41— Former  rf^co very— Verdict— Judfnneiif  not  signed. 

A  verdict  recovered  without  judgment  signed  cannot  be 
pleaded  in  bar  to  an  action  between  the  same  parties.  Gil- 
bert V.  Graham,  East.  T.  1878. 

42— Abatement— Oenerai  issue— Also  plea  in  abate- 
inent— flatter  plea  not  available. 

In  an  action  upon  an  alleged  warranty  of  ownership 
upon  the  exchange  of  waggons,  the  defendant  pleaded  tha 
general  issue,  and  also  in  abatement  the  pendency  of  an- 
other suit  for  the  same  cause  of  action.  Held,  That  he 
could  not  avail  himself  of  the  latter  plea.  Mercer  v.  Cotunan, 
2  Han.  240. 

43— fVon-ioinder  of  partner  can  only  be  taken  advan- 
tag[e  oi  by  plea  in  abatement. 

See  Bills  and  Notes  VI.  10. 
44— False  plea-  Set  aside  as  Trivolous. 

A.  plea  to  un  action  on  a  promissory  note  for  £266, 
alleging  ''that  the  defendant  had  paid  the  said  sum  of 
£266  to  the  plaintiff,  which  he  had  accepted  in  full  dis- 
charge, and  also  thai  the  defendant  had  given  to  the  plain- 
tiff a  new  promissory  note  for  the  said  sum,  payable  in 
three  months,  in  full  satisfaction  and  discharge,''  was  set 
asiue  by  the  Court  as  frivolous,  upon  motion  of  the  plain- 
tiu.  supported  by  an  affidavit  that  the  plea  was  wholly  false, 
and  was  pleaded  for  the  purpose  of  delay.  Gabel  v.  Harding, 
^^Kerrll.] 

45— Plea  in  confession  and  avoidance— Formal  state- 
ment of  admission  not  necessary  if  inferable— 
Practise  wben  not  sc. 

.  It  is  not  necessary  that  a  plea  in  confession  and  avoid- 
ance be  framed  with  a  general  confession  and  admission. 
It  is  sufficient  if  the  confession  be  distinctly  implied  in,  or 
inferable  from  the  matter  of  the  pleading. 

When  a  plea* of  this  class  is  defective  by  reason  of  the 
confession  or  admission  not  being  distinctly  implied  in  or 
inferable  from  the  matter  of  the  pleadings,  the  party  object- 
ing should  apply  to  the  Court  or  a  Judge  under  chapter  87' 
S©c.  93  of  Consol.  Stat,  to  amend  or  strike  out  the  plea. 
Dri»coll  V.  Barker,  2  P,  cC-  B.  407. 
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Confession  and    avoidance— Travel* <iin^  only  tin;  in- 
dncenientin  Count— Insufficiency  of  plea. 

A  plea  must  either  traverse  or  confess  and  avoid  some 
material  allegation  in  the  declaration — therefore  a  plea  to 
a  count  which  set  out  the  leasing  of  a  farm  and  the  break- 
ing and  entering  and  carrying  away  the  goods  which  only 
traversed  the  leasing  of  the  farm,  and  left  unanswered  the 
breaking  and  entering  and  carrying  away  of  the  goods  was 
held  bad. 

A  plea  in  this  case  which  denied  as  to  the  alleged 
agreement,  that  defendant  broke  and  entered  the  premises 
and  wrongfully  and  illegally  took  away  the  goods,  and  as 
to  the  second  breach  to  said  alleged  agreement,  alleged 
that  he  did  not  enter  said  land  against  the  will  of  the  plain- 
tiff and  take  and  carry  away  the  ten  tons  of  hay  as  alleged, 
was  held  to  be  demurrable.  Clark  v.  Harding,  1  P.  d-  B. 
495. 

46— Sufficiency  of  plea. 

A  plea  that  professes  to  answer  the  whole  declaration, 
and  only  answers  a  part  of  it,  is  bad. 

Where  the  action  was  for  breaking  and  entering  the 
plaintiff's  house  and  taking  his  goods,  and  the  plea  only 
justified  the  taking,  the  plea  was  held  to  be  bad.  Grattan, 
V.  Oivan,  I  P.  dc  B.  711, 

49— Rona  lide  defence — Plea— Settinir  aside  of. 

Where  the  defence  to  an  action  is  hono,  fide  and  for  the 
purpose  of  trying  out  the  rights  of  the  parties,  the  Coai't 
"Will  not  set  aside  the  pleas  as  frivolous,  faUe  an  I  vexabio  i? 
under  the  88th  section  of  chapter  37,  Consol.  Stat.  Milner 
T.  McKenzie,  2  P  &  B.  888. 

48— IVnmberini^  of  pleas— Substantial  compliance  witli 
Act  Consol.  Stat*  Cap.  3T. 

When  the  pleas  were  not  numbered  as  required  by  Con- 
sol.  Stat.,  cap.  87,  sec.  61,  but  commenced,  ''  and  for  a 
second  plea,"  etc.,  "and  for  a  third  plea,"  etc.,  the  Court 
held  that  this  was  a  substantial  compliance  with  the  Sta- 
tute,  and  the  objection  being  purely  techinal,  refused  to  set 
aside  the  pleas.    Ibid. 
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49— Breaking,  entering  and  expnision— Plea  aosurei^ 
ing  file  breaking  and  entering  only,  good. 

The  declaration  charged  the  defendant  with  breaking 

and  entering  the  plaintifTs  land  and  expelling  the  plaintiff. 

The  plea  answered  the  breaking  and  entering,  bat  did  not 

answer  the  expulsion.    Held,  that  the  plea  was  good,  aa 

the  breaking  and  entering  were  the  gist  of  the  action,  and 

the  expulsion  only  a  matter  of  aggravation.    Ibid. 

50— Plea  bad  mrken  one  of  several  alleged  iresg^asse^ 
only  answered. 

A  plea  professing  to  answer  one  tresspass,  where  several 
are  alleged,  is  bad.     Ibid. 

51— Objection  to  pleas  on  several  grounds— Plalnllft 
succeeding  on  one  only— Amendment  allowed 
nrlthont  payment  ofcosts. 

Where  the  plaintiff  having  applied  to  the  Court  to  set 
aside  the  defendant's  plea  on  several  grounds,  succeeded  on 
but  one  of  the  grounds  urged,  the  majority  of  the  Court,. 
Allen,  C.  J.,  Weldon,  Fisher  and  Duff,  J.  J.,  (Wetmore,  J., 
diss.,)  Allowed  the  defendants  to  amend  the  pleas  without 
pajnnent  of  costs.    Ibid. 

53— Duplicity— Customs  Act— False  Invoice- Averment 
as  to. 

A  plea  raising  a  defence  under  the  Customs  Act  40  Vic. 

C.  10  sec.  42,  was  held  bad  for  duplicity  where  it  was 

alleged  in  the  plea  that  *'  the  plaintiffs  made  or  sent  to  the 

defendant  into  Canada  an  invoice  or  paper  to  oe  used  as 

an  invoice  :** — Gibnan  v.  Phelan,  2  P.  d^  B.  340. 

53— Plea  of  Payment— IVot  shewing  tliat  money  ivas. 
paid  on  claim  sued  tor. 

In  an  action  in  which  the  plaintiff  by  his  particulars 
claimed  the  sum  of  $687,  the  defendant's  second  plea  was 
as  follows  ''  and  for  a  second  plea  to  the  first  and  second 
count  of  the  plaintiff's  declaration  the  defendant  &c.  says 
that  before  this  action  was  brought  the  defendant  paid  the 
plaintiff  the  amount  of  $687,  being  the  full  amount  stated 
in  the  plaintiff  particulars.  Held  on  demurrer  that  the 
plea  was  bad  it  not  appearing  that  the  amount  alleged  to 
have  been  paid  is  the  same  amount  and  claim  as  sued  for» 
Craig  v.  Glmier,  1  P.  d-  B.  613. 
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44— Joinder  ot  Counts— Defendant  refusing  to  deliver- 
note— Collecting  money  and  applyiiigit  to  his  own 
use  -Replication— Revocation  of  defendant's  an- 
thorlty—Beloinder— Departure  in  pleading. 

Joining  counts  in  detinue  and  assumpsit  is  a  misjoinder^ 
and  is  a  ground  of  general  demurrer. 

Qticffre,  Whether  such  a  defect  is  cured  by  pleading  over  ^ 
A  count  stated  that  plaintiff  delivered  to  defendants  a 
promissory  note  for  the  special  purpose  that  defendants 
should  procure  payment  at  maturity  on  behalf  of  plaintiff,. 
and  if  they  should  not  so  procure  payment,  they  should 
re-deliver  the  same  to  plaintiff  on  request ;  that  defendants^ 
received  the  note  on  these  terms ;  that  they  did  not  procure 
payment  at  maturity ;  and  that  after  maturity  and  before 
payment,  plaintiff  requested  defendants  to  redeliver  the 
note  to  him ;  yet  defendants  had  refused  to  do  so ;  and 
after  such  request  wrongfully  collected  the  money  and  ap- 
plied the  same  to  their  own  use. 

Held,  to  be  a  count  in  assumpsit  and  not  in  tort. 

Defendants  pleaded  to  above  count  that  the  note  was 
delivered  to  them  as  bankers  in  the  usual  course  of  their 
business  to  coUect  and  on  payment  to  deliver  the  note  to- 
the  maker ;  that  the  maker  of  the  note  paid  the  amount  of 
it  to  defendants  when  it  became  due,  and  that  they  gave 
the  note  up  to  him  as  he  required.  Plaintiffs  replication 
alleged  that  while  the  note  was  in  defendant's  hands,  and 
before  payment,  be  revoked  defendants'  authority  to  collect,, 
and  requested  defendants  to  redeliver  the  note  to  him  which 
they  refused  to  do.  Rejoinder,  That  before  the  plaintiff 
revoked  the  authority  to  collect,  he  became  indebted  to  de- 
fendants in  a  larger  sum  than  the  amount  of  the  note, 
which  he  refused  to  pay,  whereupon  they  refused  to  deliver 
the  note  to  him. 

Held,  a  departure  from  the  plea. 

Allen  V.  Bank  of  New  Brunstvick,  1  P.  &  B.  446. 

Queer e — Whether  there  is  a  banker's  lien  in  this, 
province ;  if  such  a  lien  exists  the  person  against  whom  it 
is  sought  to  enforse  it  must,  it  would  seem  be  a  Customer 
of  the  Bank.    lb. 
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45— >AI»ateineiit— Nonjoinder  of  party— Partncrstatp— 
Plaintiff  iiavlnn;:  reasonable  belief  as  to  persons 
<;oniposin|r  Arm. 

The  plaintiffs  contracted  with  C.  C.  &  Co.  to  do  certain 
ivork.  An  action  having  been  brought  against  G.  G.  and 
A.  S.  and  W.  S.  to  recover  for  work  done  on  the  contract 
and  damages  for  breach  of  it  by  the  defendants,  the  latter 
pleaded  in  abatement  the  nonjoinder  of  W.  who  they  alleged 
composed  the  **Go."  with  A.  S.  and  W.  8.  Held  that  the 
plaintiffs  having  had  reasonable  grounds  for  believing  that 
the  three  defendants  alone  composed  the  firm  of  **  C.  G.  & 
-Go."  it  was  sufficient  to  join  them  as  defendants. 

McDonald  v.  Cumming  et.  el.  2  Fug.  282. 

56— Insolvent  Act— Discliarg^e  under  must  be  pleaded 
-No  answer  to  proceedings  under  judirment 
previously  obtained  ivhere  dischargre  not 
pleaded. 

The  defendant  having  recovered  a  judgment  against  the 
plaintiff,issued  an  execution  and  levied  on  the  latter^s  goods. 
This  judgment  was  set  aside  and  the  plaintiff  brought  an 
action  for  trespass  for  breaking  and  entering  his  house  and 
securing  his  goods.  The  defendant  justified  under  the 
judgment.  The  plaintiff  replied  that  before  the  first  action 
was  brought  he  had  been  discharged  under  the  Insolvent 
Act.  Heldy  that  the  discharge  under  the  Insolvent  Act 
should  have  been  pleaded  in  the  first  action,  and  could  not 
be  set  up  in  reply  to  the  defendants*  plea  justifying  under 
lihe  judgment.     Grattan  v.  Givan,  1  P.  &  B.  711. 

•47— Insurance  policy— Acceptance  of  abandonment— 
Fraud— Necessary  averment  ot  defendant's  n'ant 
of  knoivledgfe  of  fraud. 

A  person  induced  by  fraud  to  enter  into  a  contract  can- 
not after  he  has  acted  under  it  so  that  the  parties  can  no 
longer  be  placed  in  statu  quo,  avoid  the  contract.  There- 
fore  where  a  party  sued  upon  a  policy  of  Marine  Insurance, 
and  the  declaration  alleged  damage  to  the  goods  insured, 
and  abandonment  to  the  insurers,  and  acceptance  of  the 
abandonment  and  sale,  a  plea  stating  that  the  plaintiff  at 
the  time  of  effecting  the  insurance  falsely  represented  the 
value  of  the  property,  without  averring  that  the  defendants 
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y^ete  not  aware  of  the  fraud  when  they  accepted  the 
abandonment,  and  tendered  back  the  proceeds  as  soon  as 
they  became  aware  of  it,  was  held  bad.  Lloyd  v.  Union 
Ins.  Co.  2  Pttg.  498. 

58— Replevin— IVon  cepit— Other  pleas— Onns  of  proof. 

Lumber  was  replevied  out  of  the  possession  of  the  de- 
fendant who  appeared  to  the  action  and  pleaded  1st  Non 
cepit — 2od  property  in  the  defendant — 3rd  property  in  W. 
E.,  and  4th  property  in  the  Crown.  Held,  1st.  that  the 
plea  of  non  cepit  only  put  in  issue  the  taking,  and  it  was 
sufficient  for  the  plaintiff  to  entitle  him  to  recover  to  prove 
that  the  defendant  had  the  goods  in  the  place  in  which,  &c. 
and  that  the  onus  of  proving  property  out  of  the  plaintiff 
was  on  the  defendant ;  and  that  this  was  equally  the  case 
where  there  was  a  plea  of  property  in  the  crown.  Ogden 
T,  Burgeois,  2  Png.  366. 

59 In  Eeplevin  where  the  defendant  pleads  Non 

cepit  or  eejnt  in  alio  loco  the  plaintiff  must  have  a  verdict  if  he 
prove  that  the  defendant  had  the  goods  in  the  place  men- 
tioned in  the  declaration,  although  the  first  taking  was  in 
another  place.      McGowan  v.  Betts,  2  Pug,  90. 

<I0— Repleviu— Ooods  in  possession  of   tbird  party- 
Plea  that  defendant  tooR  tiiem  on  execution. 

Where  in  a  declaration  in  replevin,  plaintiff  alleged  that 
defendant  took  and  unjustly  detained  plaintiff's  property,  it 
is  no  answer  for  defendant  to  plead  that  the  goods  were  in 
possession  of  C.  and  that  defendant  took  them  under  an 
execution  against  him ;  or  under  an  attachment  issued 
under  the  Insolvent  Act,  such  a  plea  neither  traversing 
nor  confessing  and  avoiding  the  plaintiff's  allegation. 
Harrington  v.  Girou/ird,  3  Pug,  151. 

^1— Replevin — ^Ti*avei*se« 

In  replevin  a  plea  alleging  that  at  the  time  of  issuing 
and  service  of  the  writ,  the  goods  were  not  in  the  possession 
of  defendant,  without  traversing  the  wrongful  taking,  is  bad. 
Davidfton  v.  King,  2  Pug.  526. 

419— Plea  non-tennit— Evidence  of  fraud  may  be  fciven 
under. 

McLeod  V.  MeGuirk,  2  Pug.  288. 
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Justices  Court— Trespass— HThere  fudirment  and 
cution  no  fasti Acation  to  the  Judi^ment  piaintifi. 

See  Judgment  by  default  9.     Jackson  v.  O'DonneU. 

Special  damage— Traversing  allegations  of  damagre 
not  constituting  gist  of  action.  Plea  must  be  wum. 
answer  to  tlie  action  and  not  to  special  damagre 
only. 

See  Bond  (Replevin  bond  )     Wheeler  v.  Stewart. 

Slander  —  Privileged  communications  necessary  to 
shew  authority  in  defendant  to  nialce  enquiry  an«l 
to  mal&e  communications,  action  by  civil  service 
employee  against  his  superior  officer. 

See  Defamation.     Waterhury  v.  Dewe. 

Insurance^-  Policy—  Conditions  precedent— Averment 
of  performance— Waiver  fraud.  Preventing  extin* 
guishment  ot  lire— Application  lor  more  explicit 
statement  ol  factft. 

See  Insurance  48.     Gibson  v.  y<trtk,  B.  dt  M.  Lis.  Co, 

Sherili  mailing  levy  on  goods  ol  plaintlfl  prior  to  as 
signment  by  plaintlfl  under  InsoK^cnt  Act,  canno^ 
Justify  under  assignment. 

See  Trover  31.     Harris  v.  Vail, 

Award— Party  not  compellable  to  plead  award  IViotion 
to  stay  action. 

See  Arbitration  17. 

Filing  plea. 

A  plea  should  be  filed  as  well  served  and  the  Common. 
Law  Fro.  Act  (consul,  stat.  cap.  87,)  does  not  alter  the 
practice  in   that  respect.     See  Practice  VIL  17.     Deter  v. 

Wiley. 

Plene  administravit. 

On  an  issue  of  plene  administravit,  real  estate  of  an  in- 
testate unsold  is  not  assets  in  the  hands  |of  his  administra* 
tor  for  payment  of  debts.    See  Executors,  &o.,  V.  6, 

Son  assault  Demesne—Evidence  under. 

See  Evidence  III.  88. 

Feigned  issue. 

See  Practice  XII. 
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1>«  liiinria* 

See  De  Injuria. 
Former  recovery. 

See  Action  at  Law — Former  Recovery. 

•Husband  and  "Wife. 

See, 

III. 

Notice  of  Defence. 

1 A  special  plea  cannot  operate  as  a  notice  under 

*he  Act  18  Vic.  cap.  82.     Robinson  v.  Palmer,  2  AU.  228. 

* Proof  of  the  ii  atter  alleged  in  a  notice  of  defence 

'under  the  Act  18  Vic.  cap.  32,  will  not  entitle  the  defendant 
to  a  verdict,  unless  it  amounts  to  a  legal  defence.  Whelpley 
V.  Riley,  2  AU.  275. 

8 ^A  notice  given  under  the  Act  13  Vic.  cap.  82 

may  be  set  aside  with  costs,  if  the  matter  stated  is  no 
defence  to  the  action.    DowUng  v.  Trites  2  AU.  520. 

4; A  notice  of  defence  under  the  Act  18  Vic.  82, 

which  would  have  been  bad  as  a  special  plea,  will  be  set 
aside  with  costs.     Wilson  v.  Street,  2  All.  629. 

^ Notices  under  the  Act  18  Vic.  cap.  82  should 

state  the  grounds  of  defence  with  reasonable  certainty,  and 
shew  in  substance,  that  the  matter  alleged  would  have  been 
pleadable  in  bar.    LeOal  v.  Duffy,  8  All.  57. 

•<(— Notice  €»innot  be  nfiven  of  matter  notipleadable^ 
Dilatorjr  Plea— Summary  Action. 

In  a  summary  action  the  defendant  pleaded  the  general 
issue,  and  gave  notice  of  defence  under  the  Act  18  Vic.  cap. 
•32,  of  the  pendency  of  another  action  for  the  same  promi- 
■ses.  Held,  Bad,  because  a  dilatory  plea  cannot  be  pleaded, 
in  a  summary  action,  and  a  defendant  cannot  give  notice 
•of  a  defence  which  he  cannot  plead.  Thompson  v.  Keith,  6 
AU.  188. 

Y— Pleading  and  if  otice. 

If  two  pleas  are  pleaded  and  a  notice  of  other  matters 
•of  defence  given  under  the  Act  18  Vic.  cap.  82,  the  plaintiff 
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is  not  justified  in  treating  them  as  a  nullity,  bat  should 
apply  to  a  Judge  to  set  them  aside.  Oidton  v.  Palmer,  2 
All.  364. 

H— Libel— Generality  of  Notice. 

A  notice  of  defence  in  an  action  of  libel  stating  that  the 

allegations  contained  in  the  writing  complained  of  are  true; 

is  sufficient  under  the  Act  13  Vic.  cap.  32,  there  being  no 

affidavit  of  the  plaintiff  that  he  was  misled  by  the  generality 

of  the  notice.     Long  v.  Gilbert,  4  All.  359. 
9— Evidence  under  Oeneral  Issue— JVot  confessing  and 
Rvoidiuft:* 

A  notice  of  defence  under  the  Act  13  Vic.  cap.  32,  will 

not  be  set  aside,  because  the  matter  stated  might  be  given 

in  evidence  under  the  general  issue ;  nor  because  it  does 

not  in  terms  confess  and  avoid  the  cause  of  action  alleged  in 

the  declaration.     Ladds  v.  VemoUy  1  Piig.  350. 

IV. 

Misch:llan£ous. 

Declaration — Copy  delivered,  presumed  true  transcript- 
See  Practice  I.  5. 

Plea  in  abatement  and  in  bar  not  allowed.     See  Supra 
XL  42. 

General  issue  to  whole,  and  tender  to  part — ^is  bad.  See 
Supra  II.  24. 
1— Tried  by  record— Wiial  put  in  issue. 

On  a  trial  by  the  record,  tiie  only  thing  put  in  issue  by 
by  the  pleading  is  the  record  of  the  recovery  of  the  judg- 
ment described  in  the  declaration;  therefore  in  scire  fctcias 
assigning  breaches  on  a  bond  payable  by  instalments,  a 
variance  between  the  writ  of  scire  facias  and  the  declara- 
tion in  reference  to  the  breaches  assigned,  and  an  alleged 
objection  to  the  form  on  which  execution  was  prayed  for  by 
the  writ,  were  held  not  to  be  included  in  the  issue.  Kerr 
V.  Kinnear,  3  Kerr  412. 
9— Variance. 

On  Xul  Tiel  Record  pleaded  to  a  judgment  of  an  Inferior 
Court  a  variance  between  the  ea.  sa.  and  the  judgment,  or 
inconsistency  between  the  teste  and  issue  thereof  camiot 
be  taken  advantage  of.      Spence  v.  ^'Stewart,  Ber.  113,  219.^ 
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Demand  of  plea  before  expiry  of  twenty  days,  irregular. 
See  Practice  VII. 

Plea. 

Admission  on  one  plea  does  not  qualify  the  issue  joined 
on  another  distinct  plea.     See  Evidence  X.  2. 
3— Filings  Plea— Interlocutory Jndfl^meiit. 

It  is  not  necessary  that  a  plea  should  be  filed  within 
twenty  four  hours  after  a  demand  of  plea ;  therefore  where 
a  copy  of  plea  was  delivered  within  that  time,  and  the  plea 
sent  to  Fredericton  on  the  same  day,  and  filed  in  the  clerk's 
oflSce  on  the  following  day,  an  interlocutory  judgment 
signed  on  the  afternoon  of  the  day  on  which  the  plea  was 
delivered,  was  set  aside  for  irregularity.  McCullottgh  v, 
Colli7i8,  1  AIL  499. 

4— Role  tp  plead  several  matters* 

Though  it  is  nofc  usual  to  require  a  rule  to  plead  several 
matters  to  be  taken  out,  if  insisted  on,  it  must  be  done. 
Wilson  v.  Atkinson^  3  Kerr  474. 

•1^— Service — Time  tor  pleading. 

The  day  of  sewice  of  rule  to  be  computed  one  of  the 
the  twenty  days  allowed  for  pleading.  Clowes  v.  ScoulUir, 
2  iCerr  627. 

De  miniviis  non  curat  lev — Application  of  Maxim.  See 
Supra  I.  23. 

Want  of  necessary  averments — Kecovery  under  common 
counts.     See  Bills  and  Notes  VI. 

Counts  of  declaration  are  considered  as  distinct  causes 
of  action.     Crawleij  v.  Wilson,  1  All.  764. 

6— Declaration— Bntltling^— Cause  of  action— Time, 

It  is  not  a  ground  for  arrest  of  judgment  that  the  de- 
claration is  entitled  generally  of  a  term,  and  the  cause  of 
action  appears  to  have  arisen  on  a  subsequent  day  in  the 
term.     Williston  v.  Pierce,  2  AIL  162. 

7  -Ambii^ily  in  pleading— Construction  against  party 
pleading. 

In  pleading,  if  the  words  are  equivocal,  and  two  mean, 
ings  present  themselves,  that  construction  shall  be  adopted 
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which  is  most  unfavorable  to  the  party  pleading.    See 
Supra  I.    Bank  of  Nova  Scotia  v.  Estabrooks, 

S— Keplylnff  and  demurriiiK. 

It  is  doubtful  if  a  plaintiff  can  reply  to  defendant's 
pleas,  and  afterwards  demur  to  both  the  pleas  and  rejoin- 
ders.    Hanington  v.  Girouard,  8  Pug.  151. 

9— Several  Pleas— immaterial  issues  on  some— IVon- 
suit* 

Where  defendant  pleaded  four  pleas,  two  of  which  were 
4m  answer  in  law  to  plaintiff's  action,  and  ho  was  non- 
suited. Held,  on  motion  to  set  aside  the  non-suit  that  he 
was  not  entitled  to  have  finding  of  the  jury  on  the  other 
issues,  they  being  immaterial.  See  Insurance  44. — Martin 
V.  Mutual  Fire  Ins,  Co. 

^O— Policy  of  insurance— Joining  issue  on  piea—Suflici- 
ency  ot  proof —UTaiver  cannot  be  she^irn. 

See  Same  case. 

^11— Count— Assumpsit  set  out  and  trespass— Introduc- 
tory part  of  count  may  be  rejected  as  surplusage 
and  become  count  in  trespass  witb  other  counts 
in  declaration. 

One  count  of  a  declaration  set  out  in  minute  detail  the 
ierms  of  an  agreement  of  letting  a  farm,  and  then  alleged 
>that  defendant  wrongfully  and  improperly  without  the 
license  of  plaintiff  and  against  his  will  and  contrary  to 
defendant's  said  agreement,  broke  and  entered  in  and 
•upon  the  premises  leased,  and  seized,  took  and  carried  away 
•certain  goods  and  chattels  and  converted  and  disposed 
thereof  to  his  own  use,  there  were  other  counts  in  tort 
4ind  it  being  objected  that  there  was  a  misjoinder ;  Held^ 
That  all  the  introductory  part  of  this  count  could  be  rejected 
as  surplusage,  and  it  would  then  be  a  count  in  trespass. 
Clarke  v.  Harding\i  P.  dt  B.  495. 

Joinder  ot  counts. 

Joining  counts  in  detinuu  and  assumpsit  is  a  mis- 
joinder, and  is  a  ground  of  general  demurrer. 

Quare,  Whether  such  a  defect  is  cured  by  [pleading 
^ver- 

See  Pleadinsr  II   54.  AUen  v.  Bank  of  N.  Bk. 
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Joinder  of  actions* 

See  Action  at  Law  XII. 

Canse  referred  to  Arbitration— Amrard  made— No  re« 
V  ocation  ot  anthoritjr— Defendant  not  compelled! 
to  plead  a  ward— Court  urill  stay  on  motion  snbse* 
Quent  action. 

See  Arbitration  17,  Milnery.  Brydges. 

\%—No  traverse. 

The  principle  of  the  Common  Law  Procedure  Act,  ia 

that,  whatever  is  not  traversed  is   admitted.      Bank  of 
Nova  Scotia  v.  Morrow,  2  Ptig.  460. 

Corporation. 

In  an  action  brought  by  plainti£fs  in  their  separate 
name  against  defendants  as  endorsers  of  a  promissory  note^ 
the  defendants  pleaded  no  endorsement  and  want  of  pre- 
sentment. Held,  That  under  these  issues,  plaintiff  not 
bound  to  prove  their  incorporation.     Ibid. 

estoppel— when  not  necessary  to  be  pleaded  but  rel|^-> 
infir  on  same  in  evidence. 

See  Estoppel  I.  29. 

When  Judirment  not  pleaded  is  estoppel— Party  rely- 
ing^ on  ludffnienl  recovered  should  plead  it. 

See  Estoppel  IV.  1. 

Estoppel  by  record  must  be  pleaded,  otherwise  it  ia 
waived.  Miller  v.  Weldon,  2  Han.  188. 

Amendments  in  pleading. 

See  Amendment. 

Demurrer— Withdi*awini(  same  alter  being  over-raied» 

See  Criminal  Law  I.   11.     Reg  v.  Mailioua:. 

Immaterial  issues— When  defendant  not  intitled  to 
have  Undingof  Jury  upon. 

See  Nod  suit  12.  Martin  v.  M,  Fire  In%.  Co, 

Son  assault  demesne— Evidence  under— Replication 
not  necessary. 

See  Evidence  III.  38.     Savage  v.  Stack 

PL.ENE  ADIHIIVISTRATIT. 

See  Executors  and  Administrators. 
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POI.l€£. 

See  Action  at  Law.     (Notice.) 

POLI€¥  OF  OUARAIVTBE. 

See  Pleading  II.  5. 

POLIC¥  OF  INSrRANC.E. 

See  Insurance. 

POnn^-KEEPE  K. 

See  Lien — Contract  2. 
Liability— Custom. 

The  defendant,  a  pond- keeper,  agreed  to  receive  in 
<3barge  all  the  plaintifTs  loss,  and  to  provide  sufficient 
warps  to  secure  them,  and  to  deliver  them  at  the  plaintiflTs 
mill,  at  the  rate  of  one  shilling  per  thousand  superficial 
feet ;  but  if  he  allowed  the  rafts  to  be  broken  up,  so  they 
would  have  to  be  re-rafted,  only  nine  pence  per  thousand 
was  to  be  paid.  It  was  proved  that  there  was  no  custom 
in  the  lumber  trade  making  a  pond-keeper  liable  as  an  in- 
surer. Held,  That  the  defendant  was  not  liable  either 
under  the  terms  of  the  contract,  or  construed  by  the  usage 
of  the  trade,  for  logs  lost  by  a  storm,  and  without  any  want 
of  care  on  his  part.     Brown  v.  Cunanl,  3  AU.  316. 

POOR,  OVERSEERS  OF. 

See  Overseers  of  Poor. 

PORTLAND,  TOITN  OF. 
Civil  Court— Town  of  Portland. 

The  proceeding  by  review  according  to  1  Rev.  Stat.  cap. 
137,  does  not  apply  to  a  judgment  of  the  Civil  Court  of  the 
Town  of  Portland,  under  the  Act  34  Vic.  cap.  11,  sec.  99. 
Ex  parte  Moore,  1  Pug.  333. 

PORTLAND  Civil.  COURT. 

Civil  Court  in  Portland  has  jurisdiction  in  actions  for 
sums  over  $20  when  the  debtor  resides  in  the  Town  of 
Portland  or  in  the  Parishes  of  Simonds  and  Laneaster,even 
though  the  debt  was  contracted  elsewhere. 

Quare.  Whether  in  actions  in  said  Court  for  sums  under 
$20  it  is  not  necessary  that  either  pl^^intiff  or  defendant 
should  reside  in  Portland.     Ex  parte  Shepherd^  2  Pug. 

474. 
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Revte^nr  flrom,  in  cases  930. 

As  the  Police  Magistrate  of  the  Town  of  Portland  when 
trying  civil  Causes  in  actions  of  debt  under  twenty  dollars, 
acts  by  virtue  of  his  commission  as  a  justice  of  the  peace, 
•a  judgment  obtained  before  him  in  such  a  case  is  subject 
to  review  before  a  Judge.     Ex  parte  Linton^  2  Pug.  412. 

Cases  over  990. 

The  proceeding  by  review  according  to  1  Bev.  Stat.  cap. 
137,  (Congol.  Stat.  cap.  60,)  does  not  apply  to  a  judgment 
in  the  Civil  Court  of  the  Town  of  Portland  under  the  Act 
34,  Vic.  cap.  11,  sec.  99,  where  the  amount  is  over  $20.  Ex 
parte  Moore,  1  Pug.  333.  (See  New  Consol.  Stat.  cap.  60, 
sec.  59.) 

POSSfiSSION. 

ConHnement  of  Possession. 

See  Limitation  of  Actions  IV.  2,  4. — Crown  Grant. — 
Ejectment. 

Trespass—Sollicient  possession  to  maintain  action. 

See  Trespass  I.  10,  22,  23. 

"Trespass— Olebe  property. 

See  Trespass  I.  8. 
Possession  enuring:  to  benefit  ot  lieirs. 

See  Trespass  II.  28. 
Prior  possession— UTrong  doer. 

See  Ejectment  I.  7. 

Timber— Possession— Seizure  by  Crown— Title  ag^ainst 
other  parties. 

See  Trover  9. 

Shewing  no  rig^ht  to  immediate'possession. 

See  Ejectment  II.  7. 

fWildemess  land, 

No  fixed  principle  of  title  by  possession  of  wilderness 
land  to  govern  all  cases.     Coates  v.  McAidey,  4  AH.  621. 
See  Trover  22,  same  case. 

Demand  ot  possession,  determining  estate. 

See  Tenant  at  Will  8. 
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Crops— 

See  Trespass  II.  28. 
J^ectment  by  heir  vrithout  demand  ot  possession. 

See  Ejectment. 

l^Title  by  prior  possession  —Disseisin,  question  tor- 
jury. 

The  lessor  of  the  plaintiff  claimed  under  a  deed  from 
P.  in  1888,  and  shewed  a  documentary  title  and  actual 
possession  in  those  under  whom  he  claimed,  as  far  back  a» 
1820.  The  defendant  claimed  under  a  deed  from  8.  in 
1828,  and  proved  actual  possession  since  that  time.  S.  did 
not  appear  to  have  had  any  right,  and  the  defendant  since^ 
the  conveyance  from  8.  had  applied  to  P.  to  purchase  the 
land.  Held,  That  the  lessor  of  the  plaintiff  had  shewn  a 
prima  fade  title  by  prior  possession ;  and  the  question  of 
disseisin  having  been  left  to  the  jury,  the  Court  refused  to 
disturb  a  verdict  for  the  plaintiff.  Doe  v.  Hatheway,  2. 
All.  69. 

9~Orantee  of  Croi^n— IVatnre  oi  possession. 

A  grantee  from  the  Crown  is  deemed  to  be  in  possession 
while  the  land  remains  unimproved  and  unoccupied.  Dot 
V.  Chace,  8  AIL  601. 

The  possession  of  one  who  enters  upon  land  wrongfully 
is  confined  to  that  part  of  which  he  has  the  actual  and 
exclusive  occupation.     Ibid. 

3 : Plaintiff  and  defendant  occupied  adjoining  lots 

for  twenty  years  by  a  line  and  fence  extending  from  the 

front  through  the  cleared  land.  Senihle,  That  in  the  absence 
of  any  actual  possession  beyond  the  clearing,  it  must  be 
considered  that  the  possession  from  thence  to  the  rear  of 
the  lot,  was  intended  to  be  a  continuation  of  the  line  in  the 
front.     Belyea  v.  Belyea,  3  AIL  588. 

4— Possession  of  widow  alter  death  of  husband— For 
whom  holding^. 

A.  having  been  in  possession  of  land  fourteen  years, 
died  leaving  a  widow  and  one  child,  (the  lessor  of  the  plain- 
tiff who  was  married  and  not  living  with  her  father ;)  the 
widow  remained  in  possession  about  eight  years,  when  the 
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defendant  entered.  Heldf  in  the  absence  of  evidence  for 
nrhose  benefit  the  widow  was  holding,  That  it  could  not  be 
presumed  that  she  was  holding  for  the  heir,  and  therefore 
that  her  possession  could  not  be  added  to  that  of  A.  to 
make  out  title  in  the  lessor  of  the  plaintiff.  Doe  v.  Wood-^ 
uorth,  8  AU.  577. 

Qiioeref  Whether,  if  the  heir  had  been  an  infant,  the 
widow  might  not  be  presumed  to  hold  as  guardian  in  socage. 
Ibid. 

il— Sufficiency  of  possession— Crown  grant* 

Where  title  is  claimed  under  a  Grown  grant,  which  is 
resisted  on  the  ground  that  the  Grown  was  out  of  possession 
at  the  time  the  grant  issued,  and  there  is  evidence  of  con. 
tinuous  acts  of  prior  possession  of  the  land,  adverse  to  the 
Crown,  for  twenty  years,  such  evidence  should  be  left  to 
the  jury ;  but,  in  order  to  prevent  a  Grown  grant  from 
taking  effect,  on  that  ground,  the  possession  should  be  de- 
fined, actual,  and  continuous  :  mere  acts  of  lumbering  on 
€rown  laud  from  year  to  year,  without  any  apparent 
bounds,  are  not  su£Bicient.     Smith  v.  Morrow^  1  Pug.  200. 

-Sufficiency  of  possession— IJnregistered  deed. 

See  Trespass  I.  8. 

See  further — Deed,  Ejectment,  Limitation  of  Actions, 
Trespass. 

Possession  under  mortgagee  good  as  against  iTIort- 
gagee  and  any  person  claiming  under  iiim. 

See  Mortgage.     Doe  d.  Harding  v.  Hanson. 
6— No  documentary  or  otiier  title— Finding  of  Jury. 

As  between  parties  without  documentary  title  or  other 
title  but  possession,  each  party  seeking  to.  make  out  a  title 
for  himself,  the  Gourt  will  not  interfere  with  the  finding  of 
Jury  unless  clearly  and  unequivocally  wrong. 

Estabrooka  v.  Brean  2  Pug.  804. 

POST£A« 

See  Amendment  III.  6. — ^Replevin  4. 

When  a  postea  has  been  stayed  by  a  Judge's  order,  the 
<lerk  of  the  circuits  should  not  deliver  it  out  to  either  party 
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without  a  rule  of  Court  or  Judges  order.    SUeves  v.  WiUon^ 
2  Pug.  492. 

POSTiirASTER. 
exemption  from  highwai^  labonr« 

See  Commissioner  of  Highways  v.  Phair^  Ber.  871. 

POST  OFFICE. 
Presmnption  of  letter  reachinir  destination. 

See  Bills  and  Notes  IV.  7. 

POIJIVDAOJE. 

See  SheriflF. 

POfJlWI^-KCJEPER. 

See  Impounding. 

POWER  OF  ATTORmB¥. 

Extent  of  authority. 

A  power  ''to  make  and  execute  any  note,  bond  or 
bonds  or  other  instruments,  or  contract,  and  to  make,, 
execute  and  acknowledge  all  contracts,  orders,  deeds,  writ- 
ings, assurances  and  instruments  which  may  be  requisite 
or  proper  to  effectuate  all  or  any  of  the  premises,"  will  not 
prima  facie  authorize  the  attorney  to  accept  and  execute 
leases  of  real  estate  containing  burthensome  covenants  on 
the  part  of  the  lessees.  Mayor  of  M.  Johr^  v.  Lockwood,  2. 
Kerr  443. 

▲genius  Authority. 

See  Principal  and  Agent  6,  7 . 

Execution  of— Affidavit. 

See  Attachment  16. 
Proof  of. 

See  Deed  I.  14. 

Demand  of  eoMs— Power  of  attorney. 

See  Attachment. 
Power  to  sell  by  will. 

See  Will  82.     McLeod  v.  Frith. 

Conveyance     by  deed   to   trustees  under    power    ot 
attorney. 

See  Deed  111.  5. 
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^eleiratory  of  po^'-ers. 

c^ec  Executors,  &c.  I.  7. 

POWJERld  OF  I.i:aiSL4TURi:. 

See  Legislative  Acts. — ^British  North  America  Act. 

PRACTICfi. 

I.  Declaratton. 
II.  Venue. 

III.  Entry  Docket. 

IV.  Proobbs — Scire  Facias— Service  of  PAPRfts,  &c» 
V.  Motions  and  Applications. 

VI.  Stating    and  sbttino  aside  Pboobbdinos,  weibk 

Granted  or  Refused. 

VII.  Iurkoularity. 
VIIL  Rules. 

IX.  Notices. 
X.  Inquiry  (writ  of). 

XL  Demurrer. 

XII.  Feigned  Issue. 
XIIL  Arrest  of  Judobtent. 
XIV.  Incidental  Proobedinos. 

I. 

Declaration. 
1— Filing- 

A  declaration  may  be  filed  de  bene  ense,  within  thirty 
days  after  the  last  return  day  of  the  term  at  which  the  writ 
is  returnable.     Pearson  v.  Kierstead,  Mich.  T.  1866. 

9 Under  the  rule  of  East  T.  25  Greo.  8,  a  declara- 
tion must  be  filed  in  all  cases ;  and  the  time  for  pleading 
does  not  begin  to  run  until  it  is  filed.  Therefore,  where  a 
copy  of  the  declaration  was  delivered  to  the  defendant's 
attorney  on  the  26th  July,  but  the  declaration  was  not  filed 
till  the  80th,  a  demand  of  plea  cannot  be  made  tDl  after  the 
expiration  of  twenty  days  from  the  day  of  filing.  CasB- 
more  v.  Turner,  C.  Ms.  108. 

8— Entitling. 

Entitling  a  declaration  generally  of  Trinity  term,  where 
the  writ  is  returnable  on  the  last  dav  of  the  term,  and  the 
cause  tried  in  vacation  before  the  next  term,  is  only  an 
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irregnlarity ,  which  is  waived  by  pleading  and  going  to  trial 
though  strictly,  the  venire  woold  not  be  returnable   till 
Michaelmas  term.     Woodward  v.  McRaey  Mich.  T.  1834. 

4— €•■■!»— IHstlBCt  €aBses. 

The  several  counts  of  a  declaration  are  considered  as  a 
distinct  cause  of  action ;  and  if  only  one  count  is  demurred 
to,  the  Court  cannot  notice  any  defects  in  the  other  counts. 
Crawley  Y.  WiUon,  1  AU.  704.     See  Pleading  I. 

•>9— Copy  delivered— €orreetiieaa—PresBnptloii. 

It  is  presumed  that  the  copy  of  the  declaration  delivered 
is  a  true  transcript  of  the  declaration  on  file,  and  the 
defendant's  attorney  is  not  bound  to  make  a  comparison . 
BrocheavL  v.  l)e$Brisay^  4  AU.  122. 

II. 

Venue. 
1— Right  to  lay  venue— Ciiani^e  ol— Restoriui:. 

The  Court  will  not  change  the  venue  from  one  county 
to  another,  where  the  cause  of  action  accrued  partially  out 
of  the  Province.     Dempster  v.  Stewart^  1  Kerr  108. 

•51 The  venue  in  a  cause  was  laid  in  the  county  of 

y.y  issue  was  joined  and  notice  of  trial  given  for  thatcoanty, 
and  afterwards  countermanded  ;  an  application  on  the  part 
plaintiff  to  change  the  venue  from  the  county  of  Y.  to  the 
county  of  N.,  on  affidavit  that  one  material  witness  to 
prove  the  plaintiff's  case  resided  in  the  county  of  K.,  and 
two  others  in  N;,  was  refused  with  costs,  no  other  special 
reason  being  stated.  Commercial  Bank  v.  WilUston^  2 
Kerr  507. 

S The  venue  may  be  changed  upon  the  ordinary 

affidavit,  in  an  action  on  a  written  agreement  in  the  nature 
of  a  guarantee.     KotveU  v.  Emnierson^  2  AU.  455. 

Where,  after  a  cause  of  action  has  arisen,  the  county  is 
divided,  and  an  action  is  brought  in  a  different  county,  the 
affidavit  to  support  a  motion  to  change  the  venue  should 
state  in  which  division  of  the  county  the  cause  of  action 
arose.    Ibid. 
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-The  venue  in  a  cause  was  laid  in  Northumber- 


land, but  the  presiding  Judge  at  the  Circuit  being  connected 
with  the  plaintiff,  declined  to  try  it.  The  plaintiff  then  ap- 
plied to  change  the  venue  to  Kent,  and  obtained  an  order 
to  do  BO,  with  leave  reserved  to  the  defendant  to  apply  to 
bring  it  back  to  Northumberland.  Defendant  then  obtained 
«.n  order  on  the  common  affidavit  to  restore  the  venue 
to  Northumberland.  Held,  That  as  this  was  the  first  op- 
portunity defendant  had  of  applying  to  change  the  venue 
the  order  wasfproperly  made.    Rankine  v.  Letsorty  1  Han.  29. 

^ Though  the  venue  is  changed  on  a  false  affida- 
vit, the  plaintiff  cannot  bring  it  back  to  the  county  where 
it  was  first  laid,  without  the  usual  undertaking  to  give 
material  evidence  in  that  county.  Nevers  v.  Tramsy  East, 
T.  1884. 

^ Where  the  venue  was  changed  from  A.  to  B., 

on  the  usual  affidavit  that  the  cause  of  action  arose  wholly 
in  B.y  when  in  fact  part  of  it  arose  in  another  county,  the 
C  ourt  refused  to  bring  the  venue  back  to  A., — the  plaintiff 
not  being  able  to  give  material  evidence  in  that  county. 
But  see  next  case.    Ibid. 

t Where  a  cause  of  action  arises  in  more  than  one 

•county,  or  out  of  the  jurisdiction  of  the  Court,  the  plaintiff 
may  lay  his  venue  where  he  pleases;  and  where  the 
venue,  in  such  a  case  had  been  changed  from  W.  to  Y.,  on 
the  usual  affidavit,  it  was  restored  on  the  plaintiff  un- 
dertaking to  give  material  evidence  of  some  matters  aris- 
ing outside  of  the  county  of  Y.  Ketchum  v.  Netv  Bramwick 
Railway  Co.,  HU.  T.  1878. 
See  Criminal  Law  8,  14, 16. 

*8— Venue  —  Application  to  ehanire—Convenienee— Ex* 
pense. 

Where  on  an  application  to  change  the  venue,  it  ap- 
peared that  the  change  would  be  a  convenience  to  the 
defendant,  whose  witnesses  all  resided  in  the  County  to 
which  the  venue  was  proposed  to  be  changed,  but  that  it 
would  be  less  expensive  to  the  plaintiff  to  try  the  cause  in 
the  County  where  he  had  laid  the  venue  the  Court  refused 
to  interfere.     CarviU  v.  St.  John,  Ins.  Co.  8  -aM.  481. 
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9— Conmon    allldavit  —  Jad^e  ordering  veaae   to 
ehani^ed  to  other  county  than  one  soufflit  lor. 

Where  an  application  is  made  to  change  the  venae  on 
the  common  affidavit,  and  the  plainti£f  in  answer  to  the 
summonB,  shows  that  the  cause  of  action  did  not  arise  in 
the  county  to  which  the  venue  is  sought  to  be  changed,  the 
Judge  has  no  right  on  that  application  to  order  it  to  be 
changed  to  a  different  county,  even  though  the  plaintiff's 
affidavit  disclosed  that  the  cause  of  action  arose  there. 
Craig  v.  Glazier ^  1  P.  d-  li,  L, 

to Where  party  has  previously  been  allowed  to 

come  in  and  defend  on  terms  of  taking  short  notice  of  trial. 
Application  for  chan<;e  of  venue  only  a  short  time  before 
circuit  not  granted.     Sec  Reid  v.  Leonard,  2  Pug.  86. 

11 Application  to  change  venue  shouM  bj  ma  le  at 

Chambers  before  Jiulcre.  Coiu't;  refuse  I  to  entertain  motion.. 
Fawcett  v.  AlUni,  2  Pntf.  B49. 

III. 
Entry  Dockkt. 
I  -Allowlnir  lllinff  of  \%'rlf . 

Where  a  writ  was  returnable  in  Michaelmas  term,  but 
the  cause  was  not  entered,  in  consequence,  as  the  plaintiff 
alleged,  of  his  being  unable  to  obtain  the  affidavit  of  the 
service  of  the  writ,  and  the  defendant  appeared  within 
thirty  days  after  the  return  of  the  writ,  and  negotiated  with 
the  plaintiff  for  a  settlement,  which  was  not  effected,  the 
Court  refused,  after  the  lapse  of  two  terms,  to  allow  the 
plaintiff  to  file  the  writ  and  entry  docket.  Wetmore  v. 
Briggs,  4  All.  590. 

9— Entry  oi  cause— Excuse  for  non-entry. 

A  writ  was  returnable  in  Trinity  Term  1858,  but  the 
cause  was  not  entered.  The  suit  was  defended  and  a  ver- 
dict given  for  the  plaintiff,  which  was  affirmed  in  Easter 
Term  1860,  after  a  motion  for  a  new  trial.  The  Court  re- 
fused in  the  following  term  to  allow  the  cause  to  be  entered 
and  the  judgment  signed,  though  the  plaintiff's  attorney 
swore  that  the  omission  to  enter  tho  cause  was  an  over- 
sight, and  not  from  any  intention  of  violating  the  rule  of 
Court.     McAvlt'g  v.  Geddes,  4  All.  591 


PRACTICE.  102T 


S — Ifisalllclenf  excuse. 

The  Court  refused  after  trial  and  verdict  for  the  plain* 
tififs,  to  allow  a  cause  to  be  entered,  though  the  defendant's 
attorney  consented ;  the  only  excuse  alleged  for  not  enter- 
ing it  at  the  return  of  the  writ,  being  that  the  plaintiff's  at- 
torney expected  it  would  have  been  settled.  Doherty  v.  Mc- 
Grath,  Hil.  T.  1866. 

4— Jadi^e  alloirinir  entry  docket  to  be  filed  as  of  pre— 
vlous  term. 

A  writ  was  issued  in  this  cause  in  May  1872  returnable 
in  the  following  Trinity  Term.  The  process  was  issued  in 
order  to  save  the  Statute  of  Limitations  and  was  returned 
non  est  About  the  6th  of  August  then  next,  the  writ  was 
filed  with  the  clerk  but  no  entry  docket  was  filed.  At  a 
subsequent  stage  in  the  cause  the  plaintiff  obtained  from  a 
judge  at  chambers  an  order  for  leave  to  file  the  entry  docket 
as  of  Trinity  Term  1872.  A  motion  being  made 
to  the  Court  to  set  aside  this  order,  the  applic- 
ation was  refused.  Taylor  v.  Gerow,  2  Png^ 
864. 


Writ    issued  —  Continuance  —  §ubsequent    service  — 
Jndfre^s  order  to  tile  irrits,  dec. 

A  Judge's  order  was  obtained  on  July  18,  1863,  to  hold 
defendant  to  bail  in  which  a  capias  issued  returnable  ixk 
Michaelmas  Term  following,  but  which  was  not  served. 
Subsequently  alias  and  plurles  capiases  issued,  but  the  de- 
fendant was  not  arrested. 

The  affidavit  on  which  the  order  for  bail  was  made  was. 
not  filed  and  could  not  be  found.  No  entry  was  made  of 
the  cause  until  July  19, 1872,  when  an  entry  docket  and  the 
writs  were  filed  as  of  Michaelmas  Term  1865,  under  a 
judge's  order.  A  third  pluries  capias  was  issued  on  July 
12,  1872,  on  which  defendant  was  arrested  and  gave  bail. 

An  application  being  made  to  rescind  the  latter  order^ 
and  also  to  enter  an  exoneretur  on  the  bail  piece  and  dis- 
charge the  defendant  out  of  custody.  Hekl  1st.  That  pro- 
cess having  issued  within  a  year  after  the  swearing  of  the 
affidavit,  the  arrest  being  made  on  a  writ  which  was  a  con- 
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tinuance  of  the  first  was  good,  though  it  took  place  several 
years  afterwards.  2nd.  That,  though  the  first  writ  should 
have  been  returned  and  the  cause  entered  in  Michaelmas 
Term  1865,  the  Judge  had  power  to  order  the  cause  to  be 
entered  nunc  pro  tunc  and  the  Court  refused  to  set  it  aside. 
Palmer  v.  Dinsinare^  Pug.  160. 

Cause  stmclL  olT  special  papers— Re-entry  of. 

See  Infra  XIV.     Milner  v.  Bridges. 

Bi*ftisal  to  allow  entry  oi  canse— Insniilitient  excnse 
tor  new  entry* 

See  Entry  of  cause. 

IV. 
Paooebs.     Scire  Facias.     Service  of  Papers,  «&c. 

Process — Scire  Facias. 
1-  Ac  Etlan— Omission. 

If  a  bailable  writ  states  no  cause  of  action  in  the 
ac  etiam  clause  ifc  is  an  irregularity  for  which  the  bail  bond 
may  be  set  aside,  but  the  irregularity  is  waived  by  the 
party  putting  in  special  bail.  Campbell  v.  Lowden^  1  All. 
489. 

1  a. ^Summons  issued  against  a  corporation  under 

the  Act  12  Vic.  cap.  89,  sec.  16,  should  state  cause  of  action 
truly.     See  Corporation  20. 

a A  ca.  sa.  differing  in  the  amount  only  from  the 

judgment  upon  which  it  is  issued,   is  not  void,  but  only 
irregular.     Spence  v.  Stewarty  Ber,  219. 

S— Scire  Facias— Suit  ot  Crown. 

The  writ  of  scire  facias  issued  at  the  suit  of  the  Crown 
is  not  a  prerogative  writ ;  and  therefore  the  Act  2  Wm.  IV, 
<s.  20,  aboliBhin«<  the  proceedings  by  two  nihiU,  and  substi- 
tuting a  service  of  the  writ  instead,  applies  to  suits  of  the 
<3rown.     Reg  v.  Hammond,  3  Kerr  181. 

SeiMe,  That  in  a  writ  of  sdre  facias  issued  upon  an 
inquisition  taken  upon  a  bond  given  to  the  Board  of 
Ordnance,  it  is  sufficient  briefly  to  recite  the  proceedings 
on  the  inquisition,  and  set  out  the  penalty  of  the  bond,  with- 
out assigning  breaches ;  also,  that  the  bond  being  in  effect 
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joint  and  several,  each  obligor  may  be  proceeded  against 
separately.    Ibid. 

4— Scire  Facias— To  repeal  Letters  Patent— Averments.. 

A  scire  facias  at  the  instance  of  a  private  prosecutor,  to 
repeal  letters  patent,  can  only  issue  on  the  fiat  of  the  At- 
torney General,  who  may  withhold  his  assent  if  no  sufficient 
ground  is  shewn.  A  draft  of  the  writ  and  a  statement  of 
the  facts  on  which  it  is  founded  should  be  laid  before  the 
Attorney  General,  and  if  he  is  disqualified  from  acting,  the 
Solicitor  General  or  a  Crown  lawyer  should  decide  on  the 
application.     LeGal  v.  Dufy  3  AU.  57. 

Letters  patent  were  granted  to  B.  in  1841,  subject  to 
forfeiture  if  he  or  his  assigns  aid  not  commence  effectual 
mining  operations  within  two  years ;  in  1852,  B.  assigned 
to  the  plaintiff,  who  sued  out  a  scire  facias  to  repeal  a  grant 
of  the  same  rights  made  to  D.  in  1850.  HeJdy  That  the 
scire  facias  should  aver  that  the  conditions  of  the  first  grant 
had  been  performed,  or  that  the  Crown  had  dispensed  with^ 
or  waived  such  performance.  Held  also,  That  the  defend- 
ant might  traverse  such  averments  by  pleas.     Ibid. 

The  Act  13  Vic.  cap.  32,  (if  applicable  to  such  a  case) 
does  not  take  away  the  right  of  pleading.     Ibid. 

ft— Scire  Facias— Necessary  Statements— Joint  Debtors- 
— Pleadini:. 

Every  writ  of  scii-e  fatias  should  state  the  particular 
circumstances  which  entitle  the  party  to  the  remedy  sought,, 
so  that  in  the  case  of  an  ordinary  scire  facias  under  the 
Statute  of  Westminster  the  party  would  not  be  entitled  ta 
an  execution  against  a  joint  debtor  not  brought  into  Court 
in  the  original  action  or  under  the  Act  of  Assembly,  26- 
Geo.  Ill,  cap.  24,  and  nothing  whichmight  have  been)pleaded 
to  the  original  action  can  be  pleaded  to  such  ordinary  scive 
facias.  Johnston  v  Tibbetts,  et  at,  Ber.  356. 
6— To  revive  Jadirment— Joint  debtors. 

A  scire  facias,  in  the  ordinary  form  of  that  writ  to  revive 
a  judgment  against  two  defendants,  where  no  execution  has 
issued  within  a  year  and  a  day,  is  a  sufScient  scire  facias- 
under  the  Act  26  Geo.  Ill,  cap.  24,  to  obtain  execution  against 
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i;he  separate  property  of  one  of  them,  who  bad  not  h-^etk 
served  with  process  in  the  original  action.  Berton  v. 
Brown,  Tnn.  T.  1881. 

Y— Execolion  issued  wiUiin  a  year. 

A  scire  facias  to  revive  a  judgment,  is  not  necessary 
where  an  execution  has  been  issued  within  a  year  and  sus- 
pended at  the  request  of  the  defendant ;  although  such  exe- 
cution has  not  been  returned  and  filed.  Betts  v.  Johnson^ 
Trin.  T.  1882. 

^H— Scire  Farias—Judge^s  order. 

If  the  service  of  a  writ  of  scire  Jacias  is  not  personal, 
there  must  be  a  Judge^s  order  to  perfect  it.  Wettnore  v. 
Levi,  5  All,  55. 

9— Scire  Facias  ad  aiidlendum— Issae — ^Time  of* 

It  is  not  necessary  that  a  scire  facias  ad  audiendiim 
should  issue  in  the  same  term  in  which  the  writ  of  error  is 
returnable.     Ibid, 

lO— Issue  of  writ— Teste  aud  delivery— Certificate  ol 
Attorney. 

Where  a  writ  was  made  out  and  tested  on  the  11th  June 
•and  remained  in  the  Attorney's  Office  until  the  25th,  when 
he  served  it  on  the  defendant.  Held,  that  it  was  not  issued 
until  the  25th,  and  the  attorney  having  taken  out  his  cer- 
tificate before  that  day,  though  after  the  writ  was  made  out, 
the  writ  was  valid.     SfclijK,  v.  Bliss,  1  P.  d  B,  53. 

.11— Capias  under   Cousoi.    Stat.  Cap.  38,  sec.  1— En- 
dorsement. 

It  is  not  necessary  that  a  capias  issued  under  Act  38)  Yic. 
•  cap.  4,  see.  2.  (Gonsol.  Stat.  38,  sec.  1.)  Should  be  endorsed 
with  a  statement  of  the  cause  of  action  in  addition  to  the 
amount  due.     Mcintosh  v.  Burnett  2  Pug,  253. 
aM— Continuation  ol  UTrit— Arrest. 

Process  issued  within  a  year  after  the  swearing  of  the 
afiidavit,  arrest  made  on  a  writ  which  was  a  continuation 
^of   the  first  writ,  good.     Judge  no  power  to  order  filing 
.  nunc  pro  tunc.     Palmer  v.  Dinsfnore,  2  Pug,  150. 
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Altered  lirrit— Day  of  alteration  considered  the  Issuinir 
of  nrrit 

See  Limitation  oi  Actions  III.  1,  2. 

Necessity  of  Re-sealiui^. 

See  Alteration  2. 

Jadi^e^s  order  for  perfeclingr  service— >Seliinf(  or  refus 
ini:  to  set  aside. 

See  Practice  VI. 

Sebvice  of  Process — Notices — Kules — Declaration. 

t8 When  service  not  personal,  the  affidavit  should 

state  the  name  of  the  person  served.  SandaU  v.  Qodsoe^  1 
All.  441. 

14— Wlien  not  personal— Jadi^e^s  order. 

Where  a  writ  was  not  served  personally,  and  no 
Judge's  order  was  obtained  to  perfect  the  service  according 
to  the  Act  7  Wm.  IV.,  cap.  14,  sec.  1,  and  the  defendant 
denied  any  knowledge  of  the  suit,  a  judgment  and  execution 
were  set  aside  for  irregularity,  though  the  defendant's 
iiffidavit  of  ignorance  of  the  suit  was  contradicted  by  his 
iidmission  since  his  arrest.     James  v.  Dupres^  1  AU.  506.  ^i 

J  5— Agent  of  attorney. 

Under  the  practice  of  the  Court,  service  cannot  be 
made  of  papers  on  the  Fredericton  agent  of  an  attorney, 
resident  in  Saint  John,  unless  the  agent  be  specially 
authorized  to  receive  such  service — the  rule  of  Court  re- 
quiring att  omeys,  not  resident  at  Fredericton  or  Saint 
John,  to  have  agents  at  either  place,  may  be  considered 
obsolete.     Hatch  v.  ScouUary  1  Keir  671. 

16— Service  of  role  nisi. 

Irregularity  waived  by  entering  cause  on  special  paper 
and  appearing  by  counsel.     Barluw  v.  O'Donnel,  1  All.  443. 

t7— Summons— Service  of— ilEilitia. 

A  summons  from  a  captain  of  militia  in  a  proceeding 
to  remove  a  fine  for  non-attendance,  under  Act  6  Geo.  IV, 
cap.  18,  sec.  12,  is  not  well  served  if  left  at  the  dwelling 
house  of  the  party  in  his  absence,  and  not  received  by  him 
in  time.     Ex  parte  Bitchier  2  Kerr  76. 
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Oh  ioreigm  Corpormti#a— AflldUivll. 

See  Corporation  20. 

Sebyioe  of  Noticbs — ^RuLBs — ^Dkcla&itions. 

lg Service  on  a  clerk  is  insufficient,  onless  at  the 

office  or  dwelling  house  of  the  attorney.     MouUon  ▼.  Dib- 
ble, Ber.  128.     See  General  Rules,  106,  108. 

Declamlion— Ejectment* 

See  Ejectment. 
19  — Allldavit  of  f*er vice. 

Where  the  affidavit  stated  service  of  motion  to  have 
been  on  B.  W.  H.  without  stating  that  he  was  the  party*a 
attorney.  Held,  insufficient.  Broivn  v.  Barilety  3  Kerr 
869. 

90->Excufte  for  not  serving* 

Where  a  rule  nisi  has  not  been  served  some  reason 
must  be  shewn  for  the  omission  to  induce  the  court  to 
enlarge  it — and  the  application  should  be  made  in  the 
term  in  which  it  is  returnable.  Donoghue  y.  Todd,  1 
AU.  598. 

91— Bill  against  attorney. 

In  general  the  service  of  copy  of  bill  on  attorney  should 
be  personal ;  service  on  a  clerk  at  his  office,  without  his 
authority  to  receive,  it,  and  refusal  to  accept  service,  the 
attorney  being  absent  from  county  is  not  good.  Sayre 
V.  Gilbert,  2  Ken-  225. 

Acceptance  by  antiiority— Delay  in  applitsation  to  set 
aside  proceedings* 

See  Infra  VI.  28. 


-Notice  of  motion* 

In  cases  of  motion  requiring  14  days'  notice  before  the 
term  at  wbich  the  motion  is  intended  to  be  made,  the  day 
of  service  is  considered  as  one  of  the  days.  Jarvia  v.  Peck, 
2  Kerr  507. 

Setting  aside  proceedings  lor  defect  or  irregularity. in 
service. 

See  Infra  VI. 
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^Service  of  notice  on  Student— Requisite  aflidavii* 

Affidavit  of  service  of  a  notice  of  motion  ^*  on  a  student 
in  the  office  of  plaintiff's  attorney ''  not  sufficient,  it  not 
stating  that  the  service  was  at  the  office.     Ber.  842. 

1i8— Service  on  agent  of  defendant  livi»|?  out  of  tlie  pro- 
vince—Piaintili  and  Agent  same  person^^Ciiapter 
87,  Gonsol  stat*  sec  9. 

The  plaintiff  was  the  agent  of  the  defendant  who  lived 
out  of  the  province.  The  plaintiff  caused  writs  of  summons 
and  attachment  to  be  issued  against  the  defendant  and  to 
be  served  upon  himself  as  agent  for  the  defendant  under 
section  nine  of  chapter  87  of  the  consolidated  statutes,  and 
thereupon  communicated  to  the  defendant  the  fact  of  the 
issue  of  the  writs  and  of  the  service  thereof.  Held,  That 
the  service  was  bad,  as  it  would  be  contrary  to  reason  and 
natural  justice  to  apply  the  section  to  a  case  where  the 
agent  was  himself  the  plaintiff  to  the  suit.  Held,  by  Allen, 
C.  J.  Weldon,  Wetmore,  and  Duff,  J.  J.,  (Fisher  diss)  that 
the  service  was  not  a  mere  irregularity,  but  was  wholly 
defective,  and  that  the  case  ought  not  to  be  governed  by 
the  ordinary  rules  relating,  to  waiver  of  irregularity. 
Parrot  v.  Roberts,  2  P.  dt  B.  888. 

114— Process— Service  on  company* 

In  an  action  against  incorporated  company,  if  the  ser- 
vice of  process  was  on,  or  the  attorney  entering  appearance 
was  authorised  by,  other  than  the  duly  qualified  officers  of 
the  company  proceedings  will  be  stayed  without  payment 
of  costs.     Spurr  v.  Albert  Mining  Co.,  2  Piig.  260. 

3«l— Summary  conviction— Service  of  summons. 

An  endorsement  on  summons  to  appear  before  sessions 
to  answer  charge  of  selling  liquors  without  license  **  notice 
to  appear  was  served  on  defendant,''  held  not  sufficient  but 
that  the  clerk  should  have  entered  how  the  service  was 
proved  and  when  and  how  it  was  made.  Regina  v.  Oolding, 
2  Pug.  885. 

36— Conviction— Service  of  9  not  necessary. 

It  is  not  necessary,  before  a  defendant,  convicted  of  an 
66 
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assault,  is  imprisoned,  that  he  should  be  served  with  a 
copy  of  the  minute  of  conviction.  Regina  v.  O'Leary^  3 
Pug.  281, 

97- -Service   oi  Notice  on  sludenl— Insufficient  state- 
ment* 

Affidavit  of  service  of  a  notice  of  motion  "  on  a  stadent 
in  the  office  of  plaintifif's  attorney  "  not  sufficient,  it  not 
stating  that  the  service  was  at  the  office.    Carliff  v.  Robert- 
son, Ber,  842. 
d8— Jndire^s  order. 

It  is  not  necessary  to  serve  a  Judge's  order  and  demand 
costs  before  moving  to  make  it  a  rule  of  court.  Bell  v. 
Moffat,  2  P.  dt  B.  406. 

99— Public  Holiday— Service  ofpaper  on  Queens^  Birtii 
day. 

The  service  of  a  paper  upon  an  attorney  on  the  Queen's 
Birth  day  is  good.     Upton  v.  Phelan,  2  P.  d  B.  192. 

V. 

Motions  and  Applications. 
1— Entry  on  motion  paper-  Obtaining  costs. 

Where  a  notice  of  motion  has  been  given  pursuant  to 
a  rule  of  HU.  T,  6  Wm.  IV,  and  the  party  giving  it  does  not 
enter  the  case  on  the  motion  paper ;  the  opposite  party,  in 
order  to  obtain  the  costs  of  preparing  to  resist  the  motion, 
must  apply  to  the  Court  for  leave  to  enter  the  cause,  on  the 
second  day  of  the  term  for  which  the  notice  was  given. 
Seelye  v.  Williajm,  1  AU,  442. 

«2 ^Where  a  cause  has  not  been  entered  on  the 

motion  paper  according  to  notice,  the  party  to  whom  such 

notice  was  given  may  apply  to  the  Court  for  leave  to  enter 

it,  in  order  to  obtain  costs,  immediately  after  the  motion 

paper  is  finished.     Jones  v.  Snodgrass,  1  AIL  603. 
3— Notice  of  appeal— No  entry— Costs. 

Where  notice  of  appeal  from  the  judgment  of  a  Judge 
in  Equity  is  given,  and  the  case  is  not  entered  on  the 
appeal  paper,  the  opposite  party  may  move  to  have  it 
entered  and  dismissed  with  costs.  Duncan  v.  Reynolds,  2 
Ilan.  187. 
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4— Enlry— Counsel^s  dnty. 

It  is  the  duty  of  counsel  to  see  that  rules  obtained  by 
them  are  properly  entered  in  the  minutes  of  the  Court.  Ex 
parte  Glciss,  2  AU.  88. 
«(— To  ri>8Clnd  Judi^e^s  order— Delay* 

An  application  to  the  Court  to  rescind  a  Judge's  order 
the  fifth  term  after  it  was  made,  in  the  interim  there  having 
been  several  proceedings  between  the  parties  in  relation  to 
the  case,  was  held  too  late,  though  the  same  objection 
might  not  apply  to  an  application  to  amend  the  consent 
rule.     Doe  dent  Hill  v.  Todd,  8  Kerr  295. 

5  a— Judi^e^s  order  grantiai:  leave  to  appeal— Finality 
ot. 

The  order  of  a  Judge  made  in  vacation,  granting  leave 
to  appeal  to  the  Queen  in  Council,  and  settling  the  terms  on 
which  the  appeal  will  be  granted  is  final,  and  cannot  be 
revised  or  rescinded  by  the  Court.  Allen  J.,  dvhitxLnte. 
Domville  v.  Kevan,  2  Han,  175. 

^  b  — Applsringr  to  set  order  aside. 

Where  a  Judge  makes  an  Ex  parte  order  an  application 
should  be  made  to  him  to  set  it  aside  before  applying  to 
the  Court.     Jarvis  v.  Burmtf  3  Piig.  827. 

O— Relief— Crourn  bond— Scire  iaclas. 

Where  the  Attorney  General  had  instituted  a  suit  on 
behalf  of  the  Crown,  by  scire  facias,  on  a  treasury  bond, 
conditioned  for  the  payment  of  duties,  the  Court  refused, 
upon  a  summary  application  on  affidavits  for  relief  under 
the  Statute  88  Hen.  YIII.  cap.  89,  to  determine  the  ques- 
tion as  to  the  defendant's  liability,  the  defendant  not  having 
pleaded  to  the  sci.  fa,,  and  the  Attorney  General  not  assent- 
ing to  the  application.    Regina  v.  Street,  1  Kerr  878. 

7 — ^Relief  of  Insolvent  confined  debtor,  notice  and 

copies  of  affidavits  being  served,  rule  absolute.     See  Wilmot 
V.  Babinq  et.  at,  Ber.  62. 

8 Counsel  making  motion  in  Court  is  bound  to 

state  on  whose  behalf  he  moves.    See  OUlespie  v.  Fogarty, 
1  Kerr  162. 

9— Application  lor  attachment— Time. 

Attachment  against  witness  for  not  attending  on  sub- 


1 


1086  PRACTICE, 


poena  must  be  applied  for  at  the  next  term  after   the 
contempt  is  committed.    See  Attachment  9. 

to— To  enlaiv^  rule— Time. 

Application  to  enlarge  a  role  should  be  made  at  the 
term  in  which  it  is  returnable.  See  Ddnogkue  v.  Todd^  lAU. 
£98. 

See  Enlarging  Rule. 

H Motion  to  enlarge    rule  nwri  for  attachment 

against  a  witness  for  not  obeying  a  suboena  on  the  ground 
that  he  could  not  be  served  with  the  rule,  must  be  made  at 
the  term  in  which  the  rule  ni$i  is  returnable.  See  Abbot  v. 
trench,  3  Kerr  868. 

1^—lPor  new  trial. 

See  New  Trial. 

IS— Equity  side. 

Where  an  issue  is  sent  down  for  trial  by  the  Equity  side 
of  the  Court,  under  17  Vic.  cap.  18.  sec.  18,  (2  R.  S.,  p.  80,) 
a  motion  for  a  new  trial  must  be  made  before  a  Judge  in 
Equity.     Hodge  v.  Reidy  1  Han,  89- 
14— Venire  de  novo. 

Motion  for  may  be  made  in  the  same  manner  as  for  a 
new  trial.     See  Pelion  v.  Temple,  1  Han.  274. 

I«l— Arrest  of  Judgment— Criminal  trial. 

Objections  on  motion  are  confined  to  the  questions  in 
the  case  stated  by  the  Judge  under  the  Act  1  Bev.  Stat, 
cap.  160,  sees.  22, 28.     Reg  v.  Fennety,  8  AU.  182. 
16— JflR-ndamus— Allidavits— Gntilling. 

Affidavits  used  on  motion  for  a  rule  nisi  for  a  mandamus 
are  irregular  if  entitled  in  a  cause ;  but  the  rule  will  be  dis- 
charged without  costs.  Reg.  v.  Justices  of  York,  1  AU.  90. 
lY— Second  appileation  for  mandamus. 

Where  an  application  for  a  mandamus  failed  because 
there  was  no  sufficient  demand  to  perform  the  act,  which 
the  applicant  claimed  to  have  done,  it  cannot  as  a  general 
rule  be  renewed  after  a  sufficient  demand  though  there  may 
be  circumstances  warranting  a  departure  from  this  rule. 
Regina  v.  Commisioners  of  Seicers,  St.  John,  1  Han.  8. 
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1§— Several  causes— Single  affidavit. 

Where  the  same  rule  is  to  be  moved  for  in  several 
causes,  the  motion  may  be  made  on  a  single  affidavit  entitled 
in  all  the  causes.    Brown  v.  Trenholniy  2  AU.  515.  , 

19— AUomey. 

Some  reason  should  be  given  for  striking  an  attorney 
off  the  roll  even  on  his  own  application.     Ex  parte  Mc- 
Cully,  1  Kerr  521. 
20—€osts— Depriving  plaintiff —Default  case. 

Where  the  defendant  suffers  damages  to  be  assessed 
mid  final  judgment  signed  for  a  debt  over  £5,  the  Court 
will  not  entertain  a  motion  to  deprive  the  plaintiff  of  costs, 
on  the  ground  that  a  payment  had  been  made  before 
action  brought  whereby  the  debt  was  reduced  below  i>5. 
Bennet  v.  Morse,  2  Kerr  624. 
!21— Attorney— To  pay  over  proceeds  of  Judgment. 

The  Court  willnot,  on  summary  application,  compel 
an  attorney  to  pay  over  the  proceeds  of  a  judgment  to  a 
person  claiming  as  assignee,  unless  his  right  is  clear. 
Murray  v,  Johmton,  1  AIL  697. 

•i'i— Bail. 

Bail  cannot  plead  to  an  action  on  recognizance,  a  re- 
ference of  the  original  suit  to  arbitration, — ^they  should 
apply  to  have  an  exoneretur  entered  on  the  bail  piece. 
Sharp  V.  Gonnell,  3  Kerr  125. 

93 ^Entitled  to  have  exoneretur  entered  when  vari- 
ance between  affidavit  and  cause  of  action.     See  Bail  12. 

94— Bail— After  pleadinir— Affidavit. 

Bail  cannot,  after  pleading  that  no  ca.  sa.  duly  issued 
against  the  principal,  and  while  that  plea  stands,  apply  to 
the  Court  to  set  aside  the  proceedings  for  irregularity,  on 
the  ground  that  the  execution  did  not  remain  in  the  Sheriff's 
office  four  days.     Fulton  v.  Andrews,  2  All,  359. 

After  failure  of  such  an  application,  a  motion  to  with- 
draw the  plea  and  set  aside  the  execution  for  the  same 
irregularity,  was  refused.     Ihid. 
9€ In  an  application  to  discharge  the  bail  in  a 
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suit,  on  the  ground  of  delay  in  the  plaintiff's  proceedings, 
it  must  be  sworn  that  the  application  is  made  on  behalf  of 
the  bail.     Ritchie  v.  Porter,  2  All.  866. 

^* Qucere^Wheiher  it  is  too  late  for  bail  to  object  to 

the  sufficiency  of  an  affidavit,  after  the  time  for  putting  ia 
bail  has  expired,  if  they  did  not  see  it  before  that  time. 
Simonds  y.  Simonds.  2  All.  468. 

27— Equitable  Jurisdiction— To  set  aside  receipt. 

The  Court  will  not  entertain  an  application  to  its  equit- 
able jurisdiction,  by  an  assignee  of  a  chose  in  action,  to  set 
aside  as  fraudulent  a  mere  matter  of  evidence,  such  as  a 
receipt,  which  has  not  been  pleaded  to  the  action.     Goss  v. 
Messiriett,  8  Kerr  225. 

528- Time— Service  of  notice. 

In  cases  of  motion  requiring  fourteen  days'  notice  before 
the  term  at  which  the  motion  is  intended  to  be  made,  the 
day  of  service  is  considered  as  one  of  the  days.     Jarvis  v. 
Peck,  3  Kerr  507. 
I^eave  to  withdraiv  plea— Discontinuing  replevin  suit. 

See  Replevin. 

39— Attachment  for  costs  in   Equily— Application   bjr 
sureties. 

Where  action  is  brought  in  Supreme  Court  on  a  limit 

bond  given  by  a  prisoner  in  custody  on  an  attachment  for 

costs  in  Equity,  application  tor  relief  by  the  tm'eties  must 

be  made  to  the  Supreme  Court.     Bartlett  v.  Glasgow,   HxL 

T.  1871. 

30— Interlocutory  ^Judgment— Motion   to   set    aside-- 
Reg^uiarity. 

The  plaintiff  having  demurred  to  the  defendant's  plea, 
delivered  a  copy  of  his  demurrer  to  the  defendant's  attor- 
ney, received  from  him  a  joinder  in  demurrer  with  objec- 
tions, and  gave  bim  notice  of  setting  down  the  case  for 
argument,  whereupon  the  demurrer  book 'of  the  defendant 
was  made  up  and  delivered  ;  but  the  plaintiff,  discovering 
that  the  defendant's  papers  in  the  cause  were  not  on  file, 
signed  interlocutory  judgment ;  subsequent  to  which  the 
attorney  of  the  defendant  who  bad  been  in  default  for  non- 
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payment  of  Court  fees,  purged  his  contempt  by  paying  up 
the  fees,  and  procured  a  Judge's  order  to  the  clerk  to  re- 
ceive his  papers.  On  motion  to  set  aside  the  interlocutory 
judgment  for  irregularity,  so  signed  after  the  several  steps 
taken.  Held,  That  the  signing  of  the  interlocutory  judg- 
ment was  regular,  the  contempt  of  the  attorney  being  no 
excuse  for  the  wrong.  Held  also,  per  Street,  J.,  that  the 
subsequent  steps  did  not  amount  to  a  waiver  of  the  irregu* 
larity,  the  plainti£f  having  been  in  the  dark  as  to  the  cir- 
cumstances afterwards  discovered.  Partelow  v.  Smith,  3 
Kerr  849. 

3t--Delay. 

Where  a  defendant  delayed  until  the  last  day  of  the 
third  term  before  making  application  to  set  aside  an  inter- 
locutory judgment,  and  prior  to  the  application  the  inter- 
mediate steps  had  been  taken,  of  which  his  attorney  had 
notice  respectively,  and  upon  which  final  judgment  was 
signed.  Held,  That  the  application  was  too  late  either  to 
set  aside  the  interlocutory  judgment  and  subsequent  pro- 
ceedings for  irregularity,  or  to  let  the  defendant  in  upon 
the  merits.    Keliy  v.  Wilson,  3  Kerr  471. 

39— To  set  aside  award— Time* 

A  motion  to  set  aside  an  award  under  a  submission, 
with  a  clause  of  consent  to  make  it  a  rule  of  Court,  must 
be  made  before  the  last  day  of  the  term  next  after  the 
award  is  published.     Nugent  v.  Brown,  2  AIL  621. 
33— Certiorari. 

On  application  to  a  Judge  at  Chambers  for  a  certiorari, 
there  should  be  a  summons  or  rule  nisi  in  the  first  instance. 
Ex  parte  Howell,  1  AU.  584. 

34— Application   to    Court    pendingr    application     to 
Jndffe* 

Where  a  defendant  has  applied  to  a  Judge  at  Chambers 
to  set  aside  an  arrest  on  the  ground  that  there  is  no  ac 
etiam  clause  in  the  writ,  he  may  afterwards,  and  while  that 
application  is  pending,  apply  to  the  Court  to  rescind  a 
Judge's  order  for  bail  in  the  case,  on  the  ground  that  the 
afiidavit  to  hold  to  bail  is  defective  (Fisher,  J.,  dissentiente) 
Ncvins  V.  Cole,  Hil.  T.  1871. 
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3*^— <lno     ^Tarranto— Application    for— 'Wlttadrawins 
facts. 

Where  a  party  applying  for  a  Quo  Warranto  improperly 

withheld  material  facts,  which  ought  to  have  been  stated 

in  his  affidavit,  the  rule  was  discharged  with   costs.     Ex 

parte  Gilbert,  1  Pug.  281. 

86— H^arrant  ot  Attorney— licave  to  enter  up. 

On  motion  in  banc  for  leave  to  enter  up  judgment  on  an 
old  warrant  of  attorney,  it  must  be  shewn  that  the  defend- 
ant was  alive  within  the  term  at  which  the  motion  is  made. 
Wiley  V.  Haslip,  1  Kerr  1. 
37— Entry  of  notion. 

A  motion  for  Judgment  absolute  as  in  ease  of  a  non- 
suit for  not  proceeding  to  trial  pursuant  to  a  peremptory 
undertaking  should  not  be  entered  on  the  Motion  paper, 
and  if  entered,  the  cost  occasioned  thereby  will  not  be 
allowed.     O' Regan  v.  Robinson,  8  Kerr  224. 

3S— Demnrrer  books  not  delivered— nron  compliance 
uritli  rules  of  conrt— Applicatio  n  to  restore  case 
to  special  paper  after  judgement  delivered— 
Refusal. 

Where  judgment  had  been  given  for  the  plaintiflF  on  de- 
murrer for  failure  of  the  defendant  to  deliver  demurrer 
books  as  required  by  the  rules  of  Court,  the  majority  of 
the  Court  (Fisher  J.  diss)  refused  to  allow  the  cause  to  be 
re-entered  on  the  special  paper  for  argument  on  demurrer, 
alt))ough  the  defendant's  Counsel  made  affidavit  that  he 
thought  the  books  had  been  forwarded  to  his  agent  for 
delivery  ;  that  matters  that  could  not  well  be  neglected  had 
kept  him  from  attending  court  during  the  term  in  which 
judgment  was  given ;  that  he  had  obtained  the  consent  of 
the  plaintiff's  Attorney  to  the  cause  standing  over;  and 
that  the  plaintiff's  Attorney  was  willing  to  allow  the  cause 
to  be  re-entered  it  the  court  would  permit.  Anderson  v. 
Fawcett,  2  P.  d  B.  374. 

S9  Terdict — Motion  to  increase,  i%'here  previous  Judg- 
ment given  in  case— Party  dissatisfied  should 
appeal. 

Where  the  Court  had  previously  given  judgment  in  the 
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case,  tbey  refused  motion  to  increase  the  verdict,  stating 
that  if  the  party  moving  was  advised  that  the  judgment* 
was   erroneous  he   should   appeal.     Bangor   Ins.   Co.  v. 
McLeod,  2P.  dB.  886. 

40— Rule  ag^ainst  Slieriil- Entry  on  motion  paper. 

A  rule  for  a  Sheri£f  to  pay  over  money  in  hie  hands, 
cannot  be  entered  on  the  motion  paper  and  moved  on  four- 
teen days  notice.     Ex  parte  Graham,  6  AU.  209. 
IVIotions  to  Amend. 

See  Amendment. 
motions  to  set  aside  Assessment* 

See  Judgment  by  default. 

4t— motion  for  Jndffment  as  In  case  of  non-suit— Four- 
teen days  notice  must  be  siven. 

The  Court  refused  to  hear  an  application  for  a  rule  nisi 

for  judgment  as  in  case  of  a  non-suit,  without  the  fourteen 

days  notice  of  motion  being  previously  given  and  cause 

entered  on  the  motion  paper.    James  v.  McLeod,  2  P.  dt 

B.  800. 

motions  for  jnd^srment  as  In  case  of  uon  suit— To  en- 
iarffe  pereniptoi'y  undertaking's. 

See  Judgment  as  in  Case  of  Non-suit. 

Time  witiiin  ivhicli  motion  to  set  aside  award  under 
submission. 

See  Arbitration  IV.  13,  14,  15. 
Non-suit  at  partyS  request. 

See  Non-suit, 

^* Attachment  under  87  Vic.  cap.   7,   (Consol. 

Stat.  cap.  42.)    Motion  to  set  same  aside  must  be  made 

before  appearance.     Robin  v.  Taylor  1  P.  &B.  208. 

The  Court  is  unwilliui:  to  decide  questions  of  import- 
ance upon  summary  application. 

See  Bankrupt  5. 

VI. 

EtaYIKG   AMD   SBTTIMO  ASmE     PbOOEEDINGS,   WHEN   GRANTED 

OB  Befubed. 
1— Release. 

The  Court  will  not  set  aside  a  release  given  by  a  sur- 
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▼iving  plaintiff,  on  the  ground  of  fraud  on  the  releasor,  be- 
cause that  question  may  be  tried  between  the  parties. 
Reed  v  Wilson^  1  Kerr  866. 

* ^Where  a  release  is  pleaded  puis  darrein  continti- 

ance,  the  plaintiff  cannot  apply  at  the  same  time  to  set 
aside  both  the  plea  and  the  release — the  first  as  being  too 
late,  and  the  latter  as  being  fraudulent.  McLellan  ▼• 
Cougle,  4  AU.  287. 

Execntion— nro  return  of,  first  issued. 

See  Execution  III.  2. 

3—Exeention— nrot  ivarranted  by  Judfpuient* 

An  execution  requiring  the  Sheriff  to  take  the  defend- 
ant, to  satisfy  the  sum  of  £150,  which  the  plaintiff  had  re- 
covered against  him  for  his  debt,  which  he  had  sustained 
as  well  on  the  occasion  of  the  non-performance  of  certain 
promises  and  undertakings  lately  made  by  the  defendant  to 
the  plaintiff,  as  for  his  costs  and  charges,  etc.,  is  not  war- 
ranted by  a  judgment  in  debt  on  a  bond  and  warrant  of 
attorney,  and  will  be  set  aside.  WiUard  v.  Lodge,  2  ilH. 
160. 

4'-Bond  aud  ^varrant  of  attorney-  Absence  ot  att«r» 
ney. 

It  is  no  ground  for  setting  aside  a  bond  and  warrant  of 
attorney,  that  they  were  executed  by  the  defendant,  with- 
out the  presence  of  an  attorney,  in  pursuance  of  a  promise 
and  arrangement  made  while  he  was  under  arrest,  he  hav- 
ing been  actually  discharged  from  the  arrest  before  execut- 
ing them,  and  not  being  in  the  gaol  or  other  place  of  con- 
finement.    ScoUar  v  Grass,  1  Kerr  527. 

5— Judgment—Fraud* 

The  plaintiff  and  defendant  referred  certain  disputes  to 
arbitration,  and  signed  mutual  promissory  notes  for  £20, 
on  the  same  piece  of  paper^  with  a  condition  underwritten 
that  if  the  award  was  performed  the  notes  should  be  void  : 
an  award  was  made  in  favor  of  the  plaintiff  for  £l  98., 
which  the  defendant  refused  to  pay,  whereupon  the  plain- 
tiff tore  off  the  lower  part  of  the  paper  containing  his  note 
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to  the  defendant,  and  the  condition,  and  brought  an  action 
against  the  defendant  on  the  note,  in  which  judgment  was 
signed  for  the  whole  amount  of  the  note.  The  Court  set 
the  judgment  aside  for  fraud.  McLoon  y.^Lowelly  C.  Ms.  67. 

O—Judirment— Arrest  of* 

It  is  not  a  good  ground  for  arrest  of  judgment  that  the 
declaration  is  entitled  generally  of  a  term,  and  the  cause 
of  action  appears  to  have  accrued  on  a  subsequent  day  in 
the  term.     WUliston  v  Pierce,  2  AU.  162. 

7— Insolvent  debtor— Order. 

If  an  order  of  discharge  is  irregularly  obtained  it  sbould 
be  set  aside  before  any  proceedings  are  taken  against  the 
debtor.     Doe  v  Holmes,  4  AIL  557- 

8—Mou-pros— Delay  in  application  to  set  aside. 

A  judgment  of  non  pros,  irregularly  signed,  will  not  be 
set  aside  on  summary  motion,  where  there  is  an  unreason- 
able delay  in  coming  to  the  Court  for  that  purpose.  If  the 
judgment  in  such  case  be  erroneous,  the  plaintiff  must 
resort  to  his  writ  of  error  coram  nobis.  Ledden  v.  Rogers, 
2  Kerr  826. 


9 The  Court  refused  to  set  aside  a  judgment  of 

non  pros,  upon  a  summary  application,  for  irregularity, 
where  ten  months  had  expired  before  any  application  for 
that  purpose  was  made,  and  the  plaintiff's  attorney  had 
shortly  after  the  judgment  been  served  with  a  copy  of  the 
bill  of  costs,  and  an  execution  for  the  costs  had  been  exe- 
cuted some  time  before  the  last  Trinity  Term,  the  delay 
not  b^  ing  satisfactorily  accounted  for.  Lonchester  v.  Murray, 
2  Ken  834. 

iO— Tmro  mrrlts  for  tlie  same  cause  of  action. 

Two  writs  for  the  same  cause  of  Action  were  simul- 
taneously issued  to  different  counties,  and  the  defendant 
arrested  on  both,  and  bail  entered.  The  plaintiff's  attor- 
ney immediately  notified  the  defendant's  attorney  that 
there  was  but  one  cause  of  action,  and  that  he  intended  to 
discontinue  on  the  second  writ :  only  one  declaration  was 
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filed.     Held,  That  the  defendant  could  not  sign  judgment 
of  no7i  pros  in  the  other  suit.  Johnston  v.  Bransjield,  Ber.  73. 

£1 The  Bail  piece  must  be  on  file  before  judgment 

of  non  pros  can  be  signed  in  a  bailable  action,  pursuant  t  > 
rule  of  Hilary  Term,  2  Wm.  IV.  Wiggins  v.  Dibblee,  Trin, 
T.  1872. 

|i| Judgment  of  non  pros  can  not  be  signed  until  the 

defendant  has  filed  an  appearance;  notice  of  appearance 
is  not  sufficient.     Cushing  v.  Gordon,  Mich.  T.  1872. 

13— InQuisltlon— Oivinff  verdict  for  defendant. 

On  the  execution  of  writ  of  inquiry  the  jury  gave  a 
verdict  for  defendant :  the  Court  set  aside  the  inquisition. 
Doe  V.  Dobson,  2  AIL  456. 

14— Delay. 

Where  the  Defendant  had  in  Hilary  Term  obtained  a 
rule  for  assessing  damages  before  a  jury  of  inquiry,  but 
had  neglected  to  serve  the  same  on  the  plaintiff  until  the 
14th  March ;  and  in  the  meantime  the  plaintiff  had,  in 
ignorance  of  such  rule,  assessed  his  damages  before  a 
Judge  on  the  2nd  March,  and  proceeded  to  enter  up  final 
judgment  thereon  in  due  course  on  the  29th  March;  and 
no  application  was  made  to  a  Jii.lge  to  stay  proceedings 
until  the  fifth  Jane  :  tho  Court  refused  to  interfere,  fl  n-d- 
ing  V.  Ledden,  2  Kerr  173. 

15— Interlocutory  judgment  —  IVo  personal  service- 
Lunatic. 

Where  a  suit  had  been  commenced  and  judgment  bv 
default  signed  against  a  person  of  unsound  mind  while 
he  was  confined  in  a  lunatic  asylum,  and  the  writ  had  not 
been  served  personally  on  him,  and  no  notice  of  executing 
the  writ  of  inquiry  given ;  the  Court  set  aside  the  inter- 
locutory judgment  and  subsequent  proceedings.  Sandall 
V.  OodsoCy  1  AIL  441. 

16 Where  a  writ  was  not  served  personally,  and 

no  Judge's  order  was  obtained  to  perfect  the  service  ac. 
cording  to  the  Act  7  Wm.  IV,  cap.  14,  sec.  1,  and  the  de- 
fendant denied  any  knowledge  of  the  suit,  a  judgment  and 
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execution  were  set  aside  for  irregularity,  though  the  defend- 
ant's aflSdavit  of  ignorance  of  the  suit  was  contradicted  by 
his  admission  since  his  arrest.  James  v.  Dupres,  1  AU. 
506. 

l-y Interlocutory  judgment  signed  for  want  of  a 

plea,  set  aside  on  affidavit  of  merits  and  payment  of  costs  ; 
though  a  demand  of  plea  had  been  sent  to  a  student  in 
the  office  of  the  defendant's  attorney,  and  was  admitted  to 
have  been  received  in  his  office  before  the  jud£ment  was 
signed.    Estey  v.  Newcomb,  Ber.  848. 

Ejectment— Seuin§r  aside  Jndfrment  by  default- 
See  Ejectment  IV.  4. 
ll^— Corporation— Snmiiions—Declaration-'Tariance* 

Where  a  summons  issued  against  a  corporation  under 
the  Act  12  Vie.  cap.  89,  sec.  16,  described  the  cause  of 
action  to  be  "  debt,"  and  the  declaration  was  in  covenant, 
an  interlocutory  judgment  signed  thereon  was  set  aside 
for  irregularity.  Oilmore  v.  The  Liverpool  and  London 
Assurance  Co.,  Hil.  T.  1871. 
Setting  aside  after  eiLecntion  oi  writ  ot  inquiry. 

See  Judgment  by  Default. 
Other  causes. 

See  do. 
19— Terdiet— Notice  of  trial  not  i^iven— Counsel. 

Where  no  notice  of  trial  was  given  by  plaintiff,  and  a 
counsel  who  had  been  retained  for  defendant  in  a  former 
trial  in  ignorance  of  this  fact  appeared  without  authority, 
defendant  being  absent,  and  defended,  a  verdict  for  the 
plaintiff  was  set  aside.     Doherty  v.  DesBrisayy  1  Han.  494. 

!ta— Inquiry— Damages— Assessment. 

Where  on  a  writ  of  inquiry  before  a  Sheriff's  jury  to 
assess  damages  for  detention  of  liquor  from  September 
1867  till  May  following,  the  plaintiff  gave  evidence  of 
transactions  relative  to  the  liquor  prior  to  September,  and 
the  expense  of  warehousing  and  insurance  on  the  liquor, 
and  legal  expenses,  and  no  rule  was  laid  down  by  the 
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Sheriff  for  the  guidance  of  the  jury  as  to  the  measure   of 
damages,  the  Court  set  aside  the  assessment,  being  unable 
to  ascertain  by  the  evidence  how  the  jury  had  arrived  at 
the  amount.     Kinvear  v.  Robinson^  2  Han.  73. 

It  is  no  ground  for  setting  aside  the  assessment 


on  a  writ  of  inquiry  of  damages  under  the  Statutes  8  and 
9  Wm.  III.  cap.  11,  executed  at  the  assizes^that  the  Sheriff 
had  not  returned  any  panel  on  the  writ,  and  the  damages 
have  been  assessed  by  the  jury  summoned  to  try  the  issues 
at  the  assizes.     Wheeler  v.  Oave,  1  Kerr  580. 

On  judgment  by  default  against  three  defend- 
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ants  jointly,  the  attendance  of  one  of  them  at  the  execation 
of  the  writ  of  inquiry  is  not  a  waiver  of  an  irregularity  in 
the  previous  proceeding  against  a  defendant  who  did  not 
attend ;  and  the  damages  being  joint,  the  inquisition  was 
set  aside.     Mcdonald  v.  Upton,  8  Kerr  565. 

98— Ball— ProceedioKS  against. 

Proceedings  against  bail  were  set  aside  on  payment  of 
costs,  where  notice  of  trial  had  been  given  for  the  Sittings 
after  Trinity  Term  1858,  but  the  cause  was  not  tried  in 
consequence  of  the  defendant's  agreement  to  give  a  confes- 
sion, and  the  confession,  though  dated  1st  June,  1858,  was 
not  given  till  October,  1859,  when  judgment  was  signed. 
Raymond  v.  McMa<;kin,  4  All.  524. 

After  proceedings  taken  against  the  two  bail 


upon  a  recognizance,  to  which  they  have  jointly  pleaded 
three  several  pleas,  the  Court  refused  to  sustain  a  sum- 
mary motion  made  on  behalf  of  one  of  the  bail  for  relief 
on  grounds  inconsistent  with  two  of  the  pleas,  and  involv- 
ing the  same  point  put  in  issue  by  the  third.  (Y Connor  v. 
Mott,  2  Kerr  509. 

95 '■ — ^When  upon  a  summary  writ  returnable  in  Hil- 
ary Term  1842,  special  bail  was  regularly  put  in  and  notice 
given,  but  the  cause  was  not  entered  by  the  plaintiff  in  that 
or  the  next  succeeding  term;  but  an  entry  was  irregularly 
made  in  Michaelmas  1842,  and  final  judgment  signed  in  the 
April  following — the  Court  stayed  proceedings  subsequently 
taken  on  the  recognizance  of  bail,  and  ordered  an  exonere- 
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tur  to  be  entered  on  the  bail  piece,  without  costs.     Mul- 
doon  V.  Beveridge,  2  KejT  532. 

26 ^Exoneretur  ordered  to  be  entered  on  bail  last 

given  where  defendant  arrested  in  two  suits  in  two  counties 
for  same  cause  of  action.     Johnston  v.  Bninsfield,  Ber.  78. 

Affidavit  not  filed  in  time— Entry  docket. 

See  Bail  8. 
97— Judgment. 

A  judgment  after  verdict  signed  before  the  expiration  of 
the  four  day  rule  is  irregular.     See  Infra  VU.  14. 

as It  is  not  sufficient  to  set  aside  a  judgment  for 

irregularity,  that  the  defendant  was  not  personally  served 
with  process,  it  appearing  that  the  service  was  accepted  by 
a  person  who  while  in  the  defendant's  employ,  had  author- 
ity to  accept  service  of  process  for  him,  though -at  the  time 
of  accepting  service,  he  had  left  the  defendant's  employ,  the 
defendant  not  having  expressly  denied  his  authority,  and 
not  having  taken  steps  to  set  aside  the  proceedings  promptly^ 
after  knowledge  of  the  irregularity.  Farley  v.  Philips,  Ber. 
847. 
39— Judgement— Demurrer  books— Merits^. 

Where  the  defendant's  attorney  had  by  mistake  delivered 
demurrer  books  to  the  senior  Judges,  in  consequence  of 
which  the  plaintiff  got  judgment  without  argument,  under 
the  rule  of  Mich.  T.  9  Vic ;  the  Court  refused  to  set  aside 
the  judgment  without  an  affidavit  of  merits,  it  appearing 
that  there  was  an  issue  in  fact  to  be  tried,  in  which  substan- 
tially the  same  question  was  involved  as  that  raised  by  the 
demurrer.  Collins  v.  McDonnell,  2  AU.  158. 
30— Settl<;ment  of  cause— Trial  alter. 

Where  after  notice  of  trial  the  plaintiff  and  defendant 
settled  the  suit,  but  the  plaintiff  neglected  to  inform  his  at- 
torney who  carried  the  cause  down  to  trial,  and  obtained  a 
verdict  as  in  an  undefended  suit,  the  Court  set  aside  the 
judgment  with  costs.     Mytton  v.  Parlee,  East.  T.  1864. 

31 — Service— nro  Jndg^e^s    order  — Defendaut's    know- 
ledge. 

Although  it;  is  an  irregularity  to  proceed  in  a  suit  where 
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the  service  of  proceBs  is  not  personal,  without  having  ob- 
tained a  Judge's  order  to  perfect  the  service,  yet  where  the 
defendant  was  aware  that  the  suit  was  going  on,  and  after 
final  judgment,  gave  security  for  the  amount,  payable  at  a 
future  day ;  the  Court  refused  to  set  aside  the  judgment. 
O'Regan  v,  Berrymount^  1  Kerr  167. 

g^ Where  process  has  come  to  the  defendant's 

knowledge,  the  Court  refused  to  set  aside  a  judgment  for 
irregularity,  though  there  was  no  Judge's  order  to  perfect 
the  service  of  the  writ.     O'Leary  v.  Oraham,  5  AU.  105. 

83— Judgement  and  execution. 

Plaintiff  and  defendant  referred  certain  disputes  to  ar- 
bitration, and  signed  mutual  promissory  notes  for  Jb'20« 
written  on  the  same  paper,  with  a  condition  underwritten, 
that  if  the  award  was  performed  the  notes  should  be  void ; 
an  award  was  made  in  favour  of  the  plaintiff  for  ;£1  9s.  Od., 
which  the  defendant  refused  to  pay;  whereupon  the 
plaintiff  tore  off  the  lower  part  of  the  paper,  containing  his 
note  in  favour  of  the  defendant  and  the  condition,  and 
brought  an  action  against  the  defendant  on  the  note,  and 
signed  judgment  by  default,  and  issued  execution  for  the 
whole  amount  of  the  note  and  costs.  After  the  action  was 
brought,  the  defendant  had  offered  to  pay  the  amount  of 
the  award  and  the  costs  of  the  suit  on  the  note.  The 
Court  set  aside  the  judgment  and  execution  with  costs. 
McLoon  V.  LowM,  C.  Ma.  1827. 
34— I  nIomtaUon— Judgment. 

Judgment  was  arrested  on  an  information  where  the 
offence  was  not  sufficiently  alleged.     Attorney-Oenercd  v. 
250  barrels  of  Fishy  Ber.  419. 
35— Execution  upon   iudgment— Trial  by  proviso. 

An  action  of  trespass  qu.  cl.  Jr.  was  instituted  in  the 
name  of  W.  by  persons  to  whom  W.  had  agreed  to  sell  the 
land.  W.  did  not  appear  to  have  expressly  authorized  the 
action,  but  he  had  received  the  purchase  money,  although 
he  had  not  executed  a  conveyance,  and  had  delivered  the 
title  deeds  of  the  land  to  the  attorney  of  the  vetidees,  who 
was  also  the  plaintiff's  attorney  on  the  record,  before  the 
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commencement  of  the  action.  The  cause  had  been  twice 
taken  down  to  trial  by  the  plaintiff's  attorney,  but  remained 
untried,  when  at  a  third  assizes  the  defendant  gave  notice 
of  trial  by  proviso,  and  the  plaintiff  not  appearing  when 
the  cause  was  called  on  was  non-suited,  and  the  defendant 
had  since  taxed  his  costs  and  signed  judgment.  The  plain- 
tiff had  seen  this  bill  of  costs,  and  promised  it  should  be 
paid.  Under  these  ciroustanoes  the  Court  refused  to  set 
aside  and  execution  and  levy  made,  thereon  on  W.  for  the 
costs.     Wetmore  v.  Reed^  2  Kerr  480. 

L.  and  6.  appeared  as  attorneys  of  the  defendant  on 
the  record ;  the  notice  of  trial  by  proviso  had  been  by  L. 
alone.  Held,  That  the  plaintiff  was  too  late  to  take  ad- 
vantage of  the  irregularity,  if  such,  after  the  taxation  of 
costs,  of  which  due  notice  had  been  given,  and  judgment 
had  been  signed.    Ibid. 

36— Nominal  plaintifl— Action, 

Where  application  was  made  by  the  defendant  to  set 
aside  proceedings  because  the  action  was  brought  in  the 
name  of  the  plaintiff  for  the  benefit  of  a  third  person,  with- 
out the  plaintiff's  authority.  The  Court  refused  to  inter- 
fere without  an  affidavit  of  the  nominal  plaintiff.  Olen- 
cross  V.  Wark,  Q  aU.  201. 

87— Judgment  of  non-suit— Replevin. 

A  judgment  of  non-suit  in  replevin  inadvertently  given 
was  set  aside,  notwithstanding  the  omission  of  plaintiff's 
counsel  to  take  the  objection  on  motion.  McQeehan  v. 
HaU,  8  AU.  507. 

88— Capiani—Debt  instead  of  trespass. 

The  proceedings  in  a  cause  will  not  be  set  aside  for  ir- 
regularity because  the  capias  ad  respondendum  was  to 
answer  the  plaintiff  in  a  plea  of  debt  instead  of  trespass. 
Campbell  v.  Mossop,  C  Ms.  154. 

39'  Second  action. 

Proceedings  will  be  stayed  until  costs   of  prior  action 
paid,  where  conduct  negligent  or  vexatious.    See  Second 
Action. 
67 
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44K-Puift  darrein  contiiiiiance—Release. 

Where  a  new  trial  has  been  granted  in  order  that  the 
jury  might  find  whether  actual  payments  had  been  made, 
agreeably  to  certain  receipts  produced  in  evidence  on  s 
former  trial  between  the  parties ;  if  the  defendant  defeat 
that  object  by  pleading  a  release  puis  d-arrein  continuance^ 
the  Court  will  set  aside  the  plea  with  costs  ;  but  has  no 
authority  to  order  the  release  to  be  given  up  to  be  can- 
celled.    QoM  V.  Messinettf  1  AIL  104. 

40  a A.    plea    puis  darrein  continuance  regularly 

pleaded  and  verified  by  affidavit,  cannot  be  set  aside  as 
false.  If  the  facts  stated  in  the  plea  are  denied,  the  plain- 
tiff should  take  issue  on  it.  Gilbert  v.  Oraham,  1  Pug.  202. 

*l ^BiU  of  Exceptions — Setting  aside  before  return 

to  writ  of  error.     See  Bill  of  Exceptions. 

42— Precipe. 

Queer e^  Whether  proceedings  will  be  set  aside  for  want 
of  a  precipe — Entering  an  appearance  is  a  waiver  of  the 
objection.     Kirlin  v.  Baillie,  2  AU.  115. 

43— Second  ^ectment— Refusal  to  enter  into  consent 
rale. 

Where  a  second  ejectment  was  brought  in  consequence 
of  the  tenant's  refusal  to  enter  into  a  consent  rule  contain- 
ing a  proper  description  of  the  premises,  the  Court  refused 
to  stay  the  proceedings  until  the  costs  of  the  first  suit  were 
paid.     Doe  d.  Morrice  v.  Roe,  8  AIL  84. 

44— Several  actions— Same  cause. 

Four  actions  of  trespass  for  taking  goods  were  brought 
by  the  same  plaintiff  against  several  defendants,  one  of 
which  was  tried  and  a  rule  nisi  granted  to  set  aside  the 
verdict,  the  Court  refused  to  stay  the  proceedings  in  the 
other  three  actions  until  the  determination  of  the  first  suit, 
though  it  was  sworn  that  the  defences  were  the  same  in  all 
the  cases,  and  the  defendants  believed  that  they  were  all 
brought  for  taking  the  same  goods.  Lawton  v.  Oray,  3 
AIL  576. 

45— X'rying^  cause  a!>»  undefended- IVo  Plea. 

It  is  irregular  to  try  a  cause  without  a  formal  plea  on 
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which  issue  can  be  joined  ;  therefore  where  a  cause  was 
tried  as  undefended,  the  Court  set  aside  the  verdict  on  ap- 
plication of  the  defendant  (an  attorney)  stating  that .  he 
had  not  given  any  plea,  and  did  not  consider  the  cause  at 
issue,  for  want  of  particulars  which  he  had  demanded, 
though  he  had  written  to  the  plaintiff's  attorney  that  the 
plea  would  be  the  general  issue, — ^it  being  doubtful  whether 
he  had  received  notice  of  trial.  Cameron  v.  Connelly  8  AIL 
898. 

H^rit—HUsnoaier— Affidavit. 

See  affidavit  III.  5. 
Levy—Settiug:  aside. 

See  Execution  I.  7. 
46— Procedendo. 

A  writ  of  procedendo  was  issued  after  a  liaheas  corpus  to 
remove  the  cause  was  filed,  as  also  common  bail,  but  it 
appeared  that  there  had  been  a  previous  irregularity  in  the 
writ  of  habeas  corpus  by  which  the  cause  had  been  removed, 
and  the  writ  afterwards  was  amended  by  the  defendant's 
attorney,  who  availed  himself  of  the  writ  so  improperly 
amended  to  defeat  the  plaintiff's  right  of  action,  by  refusing 
to  receive  a  declaration ;  both  parties  having  been  guilty 
of  irregularity,  the  Court  set  aside  the  writ  of  procedendo 
on  the  condition  that  the  defendant  should  receive  a 
declaration  in  the  course  of  the  term  of  which  it  had  been 
offered  to  the  defendant's  attorney.  Wilson  v.  Atkinson, 
8  Kerr  848. 
47— Suspending:  proceedings— Amendment. 

Pending  a  writ  of  error,  the  Supreme  Court  may  in  its 
discretion  allow  an  application  to  be  made  to  the  Court  be- 
low to  amend  formal  errors  on  the  record,  and  may  suspend 
judgment  in  the  mean  time.  Such  proceeding  allowed 
where  the  award  of  the  venire  and  the  day  of  trial  were  left 
blank  on  the  record  of  the  Court  below.  Kinnear  v. 
Gallagher  J  1  Ken*  424. 
48  -Relief  from  Judgment— Infltnt— Scire  lacias. 

Where  a  judgment  by  default  was  entered  against  two 
defendants,  B.  and  C.  (B.  alone  being  served  with  process) 
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m  1884,  upon  a  joint  and  several  promissory  note,  purport- 
ing to  be  signed  by  B.,  for  himself  and  also  for  C,  and  a 
scire  facias  was  now  issued  whereon  to  found  an  execution 
against  C.  Held^  upon  a  motion  supported  by  affidavits 
stating  that  C.  at  the  date  of  the  note  was  an  infant,  did 
not  authorize  B.  to  sign  the  note  for  him,  and  that  the  note 
was  made  wholly  without  his  consent  or  knowledge.  That 
C.  was  entitled  to  be  relieved  against  the  judgment ;  and 
that  neither  the  fact  of  the  note  having  been  given  for  a 
balance  due  the  plaintiff  on  lumbering  transactions  in 
which  B.  and  C.  were  jointly  concerned,  nor  the  fact  of 
C.'s  having  offered  to  compromise  since  coming  of  age  by 
paying  a  third  of  the  debt,  was  sufficient  to  deprive 
him  of  his  right  to  relief.     Mitchell  v.  Astle,  2  Kerr  86. 

48  a— Jn.dgment— IVon-illinfr  of  papers— Estoppel. 

After  judgment  in  a  case  which  had  been  defended,  a 
motion  was  made  to  set  aside  the  judgment  ^./c<.  levy,  and 
all  other  proceedings,  on  the  grounds  that  there  were  no 
papers  or  documents  on  the  plaintiff's  side  of  the  cause  on 
the  files  of  the  Court  except  the  judgment  roll,  which  omis- 
sion had  only  very  lately  come  to  defendant's  knowledge ; 
that  he  had  a  good  .defence  on  the  merits,  and  that  the 
Ji.  fa.  differed  in  amount  from  the  judgment — ^whereupon 
a  cross  application  was  made  to  amend  the  A.  fa.  that  it 
might  correspond  with  the  judgment.  Held,  That  the  de- 
fendant was  estopped,  by  his  proceedings  in  the  action, 
from  taking  anvantage  of  the  not  filing  of  the  plaintiff's 
papers,  etc.,  and  that  the  latter  might  amend  the  fi.  fa.  on 
payment  of  costs.  Held^eklBo  That  the  plaintiff's  attorney,  by 
his  neglect,  had  forfeited  his  costs  of  suit.  Lynott  v.  Sedye, 
1  AU.  85. 

49— Non-resident—Jndipe^s  order— Necessity  ot  obtalu- 
Iny  order. 

A  writ,  issued  for  service  beyond  the  limits  of  the  Pro- 
vince, under  the  Act  18  Yic.  cap.  25,  was  served  on  the  de- 
fendant in  Ireland  on  the  19th  Septemper  1870,  requiring 
him  to  appear  within  sixty  days.  On  the  17th  November 
following,  the  plaintiff  filed  an  entry  docket  in  the  cause ; 
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and  on  the  12th  December  obtained  a  Judge's  order  aath- 
orising  him  to  enter  the  cause  as  of  Michaelmas  Term  then 
last,  to  enter  a  rule  to  plead  on  filing  a  declaration,  and,  in 
case  the  defendant  did  not  plead  by  the  first  day  of  Hilary 
Term,  the  plaintiff  to  be  at  liberty  to  sign  interlocutory 
judgment,  and  to  proceed  according  to  the  ordinary  prac* 
tice,  the  declaration  was  filed  on  the  19th  December ;  inter- 
locutory judgment  by  default  was  signed  on  the  8th  Feb- 
ruary 1871 ;  and  final  judgment  on  the  19th  May.  Held, 
(Fisher  and  Wetmore,  J*.  J.,  dvMtantihiiB)  That  the  plain- 
tiil  had  no  right  to  proceed  in  the  cause  after  service  of  the 
writ  without  a  Judge's  order ;  that  the  order  of  12th  De- 
cember did  not  relate  back  to  the  previous  entry  of  the 
cause ;  and  that  the  cause  not  having  been  entered  in  pur- 
suance  of  the  Judge's  order,  the  interlocutory  judgment 
was  a  nullity.    MitclM  v,  Lawiher,  1  Pug.  79. 

ftO— Neeessily  of  legal  proof. 

In  assessing  damages  uoier  the  Act  after  judgmdut  by 
default,  the  plaintiff  must  establish  the  amount  of  his  debt 
or  damages  by  legal  proof.  Where  the  only  evidence  of 
the  debt  was  an  account  shewing  several  sums  of  money  due 
from  the  defendant  to  the  plaintiff  on  various  transactions, 
with  an  affidavit  of  the  plaintiff  that  the  "  account  was  just 
and  true," — ^it  was  held  insufficient,  and  the  judgment  was 
set  aside.    Ibid. 

51— SefiarateJ  actton— Payatent    of  debt  and  costs;- 
Jadipmenl  roll. 

Separate  actions  having  been  brought  against  three 
joint  and  several  makers  of  a  promissory  note,  the  defend- 
ants offered  to  pay  the  debt  and  costs  to  the  plaintiff's  at- 
torney, but,  there  being  a  dispute  about  the  amount  of 
costs,  a  Judge's  summons  was  obtained  for  the  plaintiff's 
attorney  to  shew  caust)  why  the  proceedings  should  not  be 
stayed  on  payment  of  the  debt  and  costs.  The  summons 
was  served  on  the  plaintiff's  attorney  at  Biohibuoto  on  the 
12th  December ;  the  damages  were  assessed  and  judgmeni 
signed  on  the  following  day ;  the  agent  of  the  Plata- 
tiff's  attorney  having  no  notice  of  the  summons.    The 
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Court  set  aside  the  jndgmenty  and  ordered  the  proceedings 
in  the  three  suits  to  be  stayed,  on  payment  of  the  debt  and 
costs  up  to  the  12th  December, — ^not  being  satisfied  that 
the  judgment  rolls  had  been  made  up  until  after  the  defen- 
dant had  offered  to  the  plaintiff's  attorney  to  pay  the 
amounts  due.    Mclnemey  y.  Chandler,  5  AU.  486. 

In  ordinary  cases,  the  plaintiff's  attorney  is  not  justi- 
fied in  making  up  the  judgment  roU,  in  order  to  charge  the 
defendant  with  the  costs  of  it,  till  the  damages  are  assessed. 
Ibid. 

*Sti— New  trial  ordered  unless  party  consent  to  rednce 
verdict— Party  flxlng  damag^es  himself— Postea— 
Defendant's  right  to  verdict  tor  nominal  damai^es. 

In  replevin  for  a  quantity  of  deals  the  Court  ordered  a 
new  trial  unless  defendant  consented  to  reduce  yerdict  to 
the  value  of  eighteen  pieces.  Defendant  elected  to  reduce, 
but  gave  no  notice  to  plaintiff's  attorney,  and  afterwards 
obtained  postea  from  the  clerk  of  the  circuits  instructing 
him  to  enter  as  damages  an  amount  proportioned  as  dam- 
ages found  by  the  jury  in  his  favour  for  814  pieces.  A  mo- 
tion being  made  to  set  aside  postea  and  stay  proceedings. 
Held.  1.  That  when  a  postea  has  been  stayed  by  a  Judge's 
order,  the  clerk  of  the  circuits  should  not  deliver  it  out  to 
either  party  without  a  rule  of  Court  or  Judge's  order.  2. 
That  the  defendant  had  no  right  to  fix  the  damages  him- 
self, but  should  have  applied  to  the  Court  to  ascertain 
amount.  8.  That  he  was  entitled  to  have  verdict  entered 
in  his  favour  for  nominal  damages.  Steeves  v.  Wil8on,2Pu{f. 
492. 

Discontinuance— Side  bar  rule  obtained  by  plaintM— 
Setting  same  aside. 

Ste  Discontinuance.     Harris  v.  Marter. 

j(8— Replevin— Sheriir  interested— SettiniT  atiide  WKlt. 

Plaintiff  as  assignee  of  the  estate  of  H.,  an  Insolvent; 
))rpught  replevin,  the  writ  being  directed  to  and  served  by 
^e  sheriff  who  was  also  an  inspector  of  the  estate.  HeJd^ 
Tliat  the  sheriff  as  inspector  was  interested  in  the  suit  and 
the  writ  of  replevin  was  set  aside,  faviveather  Ass,  dtc.  v. 
Nevers,  2  Pug.  524. 


PRACTICE.  1065 


4(4— Inqafsition— Cross  exanilnatioii— Refusal  to  allow. 

Where  in  an  enquiry  before  a  sheriff  under  a  writ  de 
prop  proh  the  defendant's  counsel  was  allowed  to  put  a 
paper  in  evidence,  without  the  plaintiffs  counsel  being  pre- 
viously permitted  to  cross  examine  upon  it,  the  inquisition 
was  set  aside.     Hanington  v.  Cormier^  2  Pug.  450. 

45— Staying  proceedings  till   costs  of  lormer  action 
lor  same  cause  paid— When  motion  i^lll    not  * 
be  granted. 

Where  judgment  qiuisi  nonsuit  was  signed  against 
plaintiffs  for  not  proceeding  to  trial  pursuant  to  notice,  and 
he  afterwards  brought  a  second  action  for  the  same  cause^ 
it  appearing  that  the  plaintiff's  conduct  was  not  vexatious 
or  negligent,  but  that  he  was  prevented  from  proceeding  to 
trial  under  circumstances  which  would,  if  shewn  to  the 

ft 

€ourt,  have  been  sufficient  to  have  prevented  the  granting 
of  the  motion  for  nonsuit,  the  Court  refused  an  applica- 
tion to  stay  proceedings  in  the  second  action  until  payment 
of  the  costs  of  the  former  suit.  Wetmore  v.  Baxter,  3 
Pug.  285. 

^S6— Setting  aside  service  of  summons— Application  hf 
ivife  oi  deiendant— Delay. 

Judgment  was  signed  against  the  defendant,  in  August, 

1876,  and  execution  issued,  under  which  his  property  was 
levied  on  and  advertised  for  sale  on  the  10th  February, 

1877.  In  Hilary  Term,  1877,  application  was  made  by 
the  defendant's  wife  to  set  aside  the  judgment,  and  execu* 

.  tion,  and  all  previous  proceedings,  on  the  ground  that  there 
had  been  no  service  of  the  process,  the  defendant  being  out 
of  the  Province  at  the  time,  and,  never  having  returned  or 
had  any  notice  of  the  suit.    Held,  That  if  the  application 

'could  be  made  by  the  wife,  it  must  be  made  within  a  rea- 
sonable time  after  she  had  knowledge  of  the  proceedings, 
and  that  this  application  was  too  late.  Qiicere,  Whether  a 
married  woman  can  apply  to  set  aside  proceedings  in  a 

^  suit  against  her  husband,  without  showing  that  the  appli- 

' cation  is  made  by  his  authority?  Burchell  v.  Poor,  1 
P.  <t  B.  151. 
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5Y_Dela}r  in  applyinip  to  set  aside  ball  bond— fTalrer 
— Judire^s  order. 

Defendant  was  arrested  and  gave  bail  on  Noyember 
14th,  1875,  in  an  action  in  the.  County  Court,  and  an  at- 
taching order  was  issued  at  the  same  time,  under  the  Act 
88  Vic.  cap.  6.  Plaintiff  neglected  to  file  the  affidavit  to 
hold  to  bail,  but  defendant  made  no  application  to  set  aside 
bail  bond  until  the  8rd  June  following.  On  April  15th,  he 
obtained  a  summons  calling  on  plaintiff  to  shew  cause  why 
the  Attaching  Order  should  not  be  set  aside,  on  the  ground 
that  such  order  could  not  issue  in  a  suit  commenced  by 
capias,  and  where  defendant  had  been  arrested ;  and  while 
that  question  was  pending  before  the  Judge,  he  applied  to 
set  aside  the  bail  bond.  The  County  Court  Judge  refused 
the  application.  Heldy  on  appeal,  that  the  Judge  was 
right,  as  the  application  to  set  aside  the  Attaching  Order 
was  a  waiver  of  any  objection  to  the  bail  bond,  even  if  it 
was  not  waived  by  the  previous  delay.  Held  also,  That 
in  a  matter  of  this  kind,  where  it  did  not  appear  that  the 
appellant  had  suffered  any  wrong  by  the  affidavit  not  being 
on  file,  and  the  Judge  had  ordered  it  to  be  filed,  the  Court 
should  not  be  disposed  to  interfere  with  his  order.  Lewis 
V.  Weldon,  2  P.  d  B.  145. 

I  epievin  •    will  not  stay  proceedings  ia 

action  upon,  unlens  under  very  special  circum* 
stances* 

See  Bond  6.    Beits  v.  McOowan. 
58-nElsnonier— Initials— Writ. 

Where  plaintiff  is  described  in  a  writ  by  the  initial 
letter  of  his  Christian  name,  the  defendant's  proper  remedy 
is  to  apply  to  a  Judge  to  compel  him  to  amend,  and  the 
writ  will  not  be  set  aside  for  irregularity  on  this  ground. 
McManagle  v.  Orant^  8  Pug.  281. 

Senible,  That  a  consonant  may  be  the  Christian  name 
of  a  party.    Ibid. 

^^ , ^  party  may  be  sued  under  a  name  he  is  oom« 

monly  known  by  though  it  is  not  his  proper  name.    Davids 
•on,  V.  Ringf  2  Pug.  5. 
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60— urisi  Prtas  order. 

Before  an  order  at  nisi  privs  can  be  set  aside  it  most  be 
made  a  rule  of  Court.    Smith  y.  Gerow,  2  Pug.  425. 

61— Amending  demise  in  declaration. 

An  application  to  amend  the  term  of  the  demise  stated 
in  a  declaration  in  ejectment  so  as  to  enable  the  lessor  to 
issue  execution,  refused,  after  the  lapse  of  15  years  and 
after  the  death  of  the  tenant.  Doe  dent  Fatds  v.  Fen^  6 
AU.  828. 

Defence  i^iien  bona  llde— Plea  will  not  be  set  aside  a» 
fHvilons,  &c. 

See  Pleading  IL  47.    MUner  v.  McKenzie. 

Oraunds  oi  defence  should  be  pleaded. 

See  Beplevin  49.    Davidson  y.  Ring. 
Arrest— §ettinir  aside. 

See  Affidavit  VI.  15. 

Ailidavit— Delay  in  moving  to  set  aside  arrest  for 
detect  in. 

See  Affidavit  VI.  15,  Mcintosh  v.  Burnett. 

Trial  of|canses— Judge^s  power  to  make— Cause  tried 
out  of  order. 

See  Judge's  Order. 

Filing  affidavit— Delay— Discharge  of  defendant. 

See  Bail  11.     Palmer  v.  Dinsmore. 

Notice  ot  Action— Motion  to  set  proceedings  aside— 
Altorney  giving  notice  not  having  taken  out  cer- 
tificate —  JVolice  not  a  proceeding  in  Courts 
motion  refused. 

See  Action  at  Law — ^Notice.     Wetmore  v.  Harding. 

Judgment  signed— Breach  of  agreement  concerning 
suit. 

See  Attorney,  V.  7. 

Service  of  writ  in  replevin  Sheriff  interested  as  In* 
specter  of  estate. 

See  Sheriff  81. 

Crown  servant— Action  ot  trespass. 

Affidavit  of  alleged  trespass  oommitted  by  defendant  as 
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employee  of  (royemment.  Summary  application  to  stay 
proceedings  refased.  Defendant  ought  to  resist  action  by 
plea  in  ordinary  way. 

See  Action  at  Law  IX.  80.    MUner  v.  Brydges. 

vn. 

Ibbeoulabitt. 
1— Special  Janr—StiiUBV—TriiU  by  commoa  Jarjr. 

The  plaintijff  obtained  a  rale  for  a  special  jury,  which 
was  struck,  and  reduced  to  twenty-four  by  the  defendant 
tit  the  request  of  the  plaintiff's  attorney.  The  plaintiff's 
attorney  then  took  the  list  to  examine  it,  and  kept  it  with- 
out making  any  objection,  but  afterwards,  without  notice 
of  his  intention  to  abandon  the  special  jury,  tried  the  cause 
by  the  common  jury  as  undefended,  the  defendant  refusing 
to  appear.  Held,  That  the  trial  was  irregular.  Bradbury 
V.  BaiUie,  1  AU.  427. 

Quare,  Whether  a  party,  after  obtaining  a  rule  for  a 
special  jury,  has  a  right  to  abandon  it  ?  Ibid. 

li— Service  of  rule  nisi. 

Irregularity  waived  by  entering  cause  on  special  paper 
and  appearing  bye  ounsel.    Barlow  v.  O'D&nnell,  lAU.  483. 

3 Taxation  of  costs  on  Good  Friday  not  irregular. 

Oilmore  v.  OUbert,  2  AU.  50. 

3  a*-Affidavlt  to  hold  to  ball— Filing— Time— ITalver. 

It  is  in  general  sufficient  that  affidavits  to  hold  to  bail 
be  filed  within  thirty  days  after  the  term  in  which  the  writ 
is  returnable,  and  as  the  defendant  cannot  object  to  the 
want  of  the  Siffidavit  being  on  file  until  he  has  entered 
special  bail,  such  entry  is  not  a  waiver  of  the  omission  to 
file  the  affidavit,  but  pleading  to  the  action  after  a  term 
has  intervened  is  a  waiver  as  the  defendant  might  have 
searched  the  office  and  informed  himself  of  the  irregularity. 
If  a  defendant  being  aware  that  the  plaintiff  has  not  filed 
the  entry  docket  or  declaration  in  a  cause,  appears  at  the 
trial  and  defends  the  action,  he  thereby  waives  the  previous 
irregularity  in  the  plaintiff's  proceedings.  Read  v.  McLellan, 
1  AU.  8. 
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4— Affidavit  to  hold  to  ball. 

Irregularity  waived  by  pleading  to  the  action.  McPhelim 
V.  Larson^  1  AU.  71. 

«S— Bali. 

QiuEre^  Whether  an  application  for  relief  under  1  Bey. 
Stat.  cap.  124,  estops  bail  from  applying  to  defend  on  the 
merits  ?  Rippey  v,  Austin ^  4  AU.  77. 

Distress— BreafeJng  Door. 

See  Distress. 
^—Warrant  of  attorney— Absence  of  attoi*ney. 

Where  a  defendant  is  substantially  in  custody  at  the 
suit  of  plaintiff,  a  bond  and  warrant  of  attorney  executed 
to  the  plaintiff  in  the  absence  of  an  attorney,  are  irregular. 
The  defendant  was  within  the  gaol,  and  had  not  actually 
been  discharged  therefrom,  although  he  was  told  he  might 
leave  it.     Ledden  v.  Hanson,  1  Kerr  90. 

Y— Venditioni  Exponas. 

Irregularity  in  issuing  will  not  affect  a  purchaser  under 
Sheriff's  deed.     See  Doe  d.  Hazen  v.  Hazen,  8  AU.  87. 

9— Joint  debtors— Service— Venire. 

In  an  action  against  joint  debtors,  where  all  are  served 
with  process,  and  the  plaintiff  proceeds  under  the  Act  26 
Geo.  Ill,  cap.  24,  it  is  irregular  in  making  up  the  record  to 
allege  that  the  defendants  not  served  «a^  nothing  in  baretc, 
as  in  a  judgment  by  default ;  nor  should  the  award  of  the 
venire  be  to  assess  damages  against  such  defendants,  as  well 
as  to  try  the  issue  joined  between  the  plaintiff  and  a  de- 
fendant who  has  pleaded.  McLatvghLvn  v.  Ratchford,  3 
Kerr  421. 

0— Entry  of  Cause— Bail. 

See  Supra  VI.  25. 
1<>— Intel  loeutory  Jadgment— Signing:* 

An  interlocutory  judgment  signed  by  the  plaintiff,  after 
demand  of  plea,  where  the  defendant  had  filed  the  general 
•issue  but  neglected  to  give  a  copy  of  it  to  the  plaintiff's 
attorney,  was  held  to  be  irregular.  Lockwood  v.  Brown,  2 
Kerr  82. 
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It The  plaintiff  having  demurred  to  the  defendant's 

plea,  delivered  a  copy  of  his  demurrer  to  the  defendant's 
attorney,  received  from  him  a  joinder  in  demurrer  with  ob- 
jections, and  gave  him  notice  of  setting  down  the  ease  for 
argument,  whereupon  the  demurrer  book  of  the  defendant 
was  made  up  and  delivered ;  but  the  plaintiff,  discovering 
that  the  defendant's  papers  in  the  cause  were  not  on  file, 
signed  interlocutory  judgment ;  subsequent  to  which  the 
attorney  of  the  defendant  who  had  been  in  default  for  non- 
payment of  Court  fees,  purged  his  contempt  by  paying  up 
the  fees,  and  procured  a  Judge's  order  to  the  clerk  to  receive 
his  papers.  On  motion  to  set  aside  the  interlocutory  judg- 
ment for  irregularity,  so  signed  after  the  several  steps 
taken — Held,  That  the  signing  of  the  interlocutory  judg- 
ment was  regular,  the  contempt  of  the  attorney  being  no 
excuse  for  the  wrong.  Held  also,  per  Street,  J.,  That  the 
subsequent  steps  did  not  amount  to  a  waiver  of  the  irregu- 
larity, the  plaintiff  having  been  in  the  dark  as  to  the  cir- 
cumstances afterwards  discovered.  Partelow  v.  Sndtk^  S 
Kerr  849. 

l!i— Jadgmcnt  by  defaalt— Common  bail. 

A  judgment  by  default,  signed  by  the  plaintiff  before 
common  bail  is  filed,  or  appearance  entered  for  the  defend- 
ant, is  irregular,  and  such  irregularity  will  not  be  consider- 
ed waived  by  the  mere  delivery  of  a  notice  of  appearance 
by  an  attorney  for  the  defendant,  if  the  plaintiff's  attorney, 
after  receiving  such  notice,  has  neglected  to  deliver  a  copy 
of  declaration  according  to  the  practice  of  the  Court.  John- 
ston V.  ComivaU,  1  Kerr  197. 

18— Jadgment— Siffiiiiiff— Time. 

It  is  no  ground  for  setting  aside  a  judgment,  entered 
up  on  a  verdict  recovered  at  the  assises,  for  irregularity, 
that  it  was  signed  on  the  same  day  that  the  rule  for  judg- 
ment is  actually  entered;  more  than  four  days  having 
elapsed  since  the  commencement  of  the  term.  This  rule  is 
considered  as  entered  on  the  first  day  of  the 
term,  though  not  actually  done  until  afterwards.  Frink  v. 
Piatt,  1  Kerr  666. 
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14 A  judgment  having  been  signed  on  16th  Octo- 
ber, the  rule  nisi  being  entered  on  18th,  was  set  aside  as 
irregular,  the  four  days'  rule  not  having  expired.  Hatton 
V.  Flaherty,  Ber.  129. 

15— Demand  of  plea* 

The  rules  of  Easter  Term  26  Geo.  III,require,  in  all  cases, 
a  declaration  to  be  filed ;  therefore,  if  the  plaintiff  demands 
a  plea  twenty  days  after  delivery  of  a  copy  of  declaration 
to  the  defendant's  attorney,  but  before  twenty  days  after 
filing  the  declaration  have  expired,  such  demand  is  irregu- 
lar. Paasmore  v.  Turner,  C.  Ms,  108. 
16— Recognizance  roll— Ball  piece. 

It  is  irregular  to  make  up  and  file  a  recognizance  roll 
until  the  special  bail  piece  be  on  file  to  warrant  it.  O'Con- 
nor V.  Mott,  2  Kerr  609. 

it— Filing  plea— Irregularity— Waiver— Knowledge  of 
irregnlarity. 

A  plea  should  be  filed  as  well  as  served,  and  the  (Com- 
mon Law  Procedure  Act  (Gonsol.  Stat.  cap.  87)  does  not 
alter  the  practice  in  that  respect. 

The  failure  to  file  a  plea  where  it  has  been  served  on  the 
plaintiff's  attorney  is  an  irregularity  and  not  a  nullity,  and 
may  be  waived. 

The  test  of  the  defendant's  knowledge  of  an  irregularity 
is  not  when  he  knows  of  it,  but  when  he  has  first  the  means 
of  knowing  of  it.     Deiei*  v.  Wiley.  1  P.  &  B,  507. 
Ejectment  lor  non  payment  ol  rent— Rnle  nisi. 

Misapprehension  on  part  of  leesor  of  plaintiff  as  to 
nature  of  rule  obtained  on  his  own  application — Judgment 
irregularly  signed. 

See  Ejectment  IV.  7.     Doe  et  Stephens  v.  True, 

Bailable  writ-  No  cause  ot  ac^tion  stated  in  ac  eliam 
clanse  an  irregularity. 

See  Supra  IV.  1. 

Affidavits  used  in  moving  tor  rule  nisi  for  mandamus 
are  irregular,  if  intitled  in  a  cause. 

See  Mandamus.    See  Affidavit  II.  8. 
Execution— Part  levy— Return— IVon>  recital. 

See  Execution  III.  2. 
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Service  ol  process* 

See  Supra  IV. 
Wo  personal  service^  nor  Judf^e^s  order. 

See  Supra  VI.  31,  32. 
Attomey^s  name  on  record. 

Irregular  for  more  than  one  attorney's  name  to  appear 
on  record.     See  Gilniore  v.  Bidlf  1  Kerr  94. 

Tr>in|f  cause  without  lormai  plea  on  whicii  issue  can 
be  Joined,  is  irregular. 

See  Supra  VI.  46. 
Setting:  aside  proceedings  for  irregularity. 

See  Supra  VI. 

VIII. 

BULEB. 

1— €asnal  ejector. 

A  rule  nisi  for  judgment  against  the  casual  ejector  need 
not  state  the  name  of  the  tenant,  nor  the  number  of  days 
allowed  him  to  appear.'     Doe  d,  Taylor  v.  Roe,  1  AU.  1. 

*2  -Claiming  to  defend  as  landlord. 

If  the  relation  of  landlord  and  tenant  does  not  clearly 
exist,  there  should  be  a  summons  or  a  rule  nm,  before  a 
person  claiming  as  landlord  can  be  allowed  [to  defend  an 
action  of  ejectment  in  that  character.  Doe  d,  Pauls  v.  Fen, 
1  All,  685,  633. 

3 Rule  for  judgment  considered  as  entered  on  the 

first  day  of  term,  though  not  actually  done  until  afterwards. 
Frink  V.  Plan,  1  Kerr  656. 

4— Order  of  Nisi  Prius. 

There  must  be  a  motion  in  Court^  to  make  an  order  of 
nisi  prius  a  rule  of  Court.  Underwood  v.  McHenry,  2  AIL 
94. 

*^~Rule  for  body. 

A  rule  for  sheriff  to  bring  in  the  body  of  the  defendant 
may  be  taken  out  in  term  without  motion  in  Court.  Porter 
V.  Bums,  1  AU.  106. 

Qiuere,   If  the  usual  rule  for  body  be  entered  in  the 
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docket  agreeably  to  the  practice,  it  may  not  be  taken  oat  in 
vacation.    Ibid. 

6— Costs— moving:  rule  with  costs* 

A  rule  dischargeable  without  costs,  if  moved  with  costs 
will  be  discharged  with  costs.     Porter  v.  Burns,  1  AU.  106. 

7 If  a  rule  for  setting  aside  proceedings  with  costs 

is  discharged  on  shewing  cause,  the  costs  of  opposing  it 
do  not  follow  as  of  course.  The  successful  party  should 
apply  for  costs  at  the  time  of  discharging  the  rule.  Kelly 
V.    Wilson,  1  All.  199. 

§ Where  a  rule  nisi  for  a  certiorai  to  remove  a  con- 

^iction  is  discharged,  the  successful  party  is  not  entitled  to 
the  costs  of  opposing  the  rule.     Ex  pa.te  Daley,  1  AU.  436. 

8 Where  a  new  trial  has  been  granted  on  payment 

of  costs,  and  they  have  been  taxed  and  demanded  of  the  at- 
torney who  obtained  the  rule  who  was  informed  that  unless 
they  were  paid  an  application  would  be  made  to  discharge 
the  rule.  The  Court  granted  a  rule  for  that  purpose  abso- 
lute, unless  the  costs  were  paid  in  ten  days  after  service. 
Scribner  v  McLaughlin,  X  All.  440. 

See  Further — Costs. 

10~€osi<«—Atlaciiinent— Requisites. 

Refusal  to  pay  costs  taxed  upon  an  agreement  for  con- 
sent rule — the  rule  must  be  drawn  up  before  motion  for 
attachment.     Doe  v.  King,  3  Kerr  178. 

£^ To  enable  party  to  obtain  rule  for  attachment 

for  non-payment  of  costs,  the  costs  should  be  taxed  after 
consent  rule  is  taken  out.     Doe  v.  King  3  Kerr  296. 

la Rule  for  attachment   for    non-performance  of 

award,  the  award  must  be  before  the  Court.  Marks  v. 
Marks,  3  Kerr  486. 

13— Oemandiui:  coNts* 

Copy  of  power  of  attorney  should  be  served  on  party 
when  costs  demanded.     Doe  v.  King  3  Kerr  492. 

j^ Affidavit  of  demand  of  money  must  state  the 

day  of  demand.     Campbell  v.  Todd,  3  Kerr  199. 
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i^^— Attaclinieii  t— fTitness* 

Clear  case  of  contempt  mast  be  shewn.  Not  necessary 
to  shew  that  witness  was  called  on  subpoina  if  it  appears 
that  he  did  not  attend — the  materiality  of  his  testimony 
not  taken  into  consideration.  Moloney  y.  MorrUson,  1 
AU.  240. 

ll^lflaadaiiias— Rule  dlscharve^'-CJosts  not  allowed 
—Affidavits  beinir  Improperly  entitled. 

See  Affidavit  II.  3. 

Rule  for  certiorari. 

See  Certiorari. 

17 ^Bnle  nisi  for  new  trial  granted,  and  on  arga- 

ment,  Ooort  equally  divided  in  opinion,  judgment  follows 
on  the  verdict.     Gaudin  v.  McKiUigan,  2  Kerr  477. 
in— Betusal  to  amend  mle. 

Where  a  rule  has  been  obtained  in  a  former  term  for 
setting  aside  a  judgment  for  irregularity  with  costs,  the 
Court  refused  to  amend  the  rule  by  ordering  the  plaintiff's 
attorney  to  pay  the  costs.  Hdsluck  v.  WaUon,  2  Kerr 
862. 
19— Rule  nisi— Remodelling:  of  rule. 

Where  a  rule  nisi  has  been  granted  to  enter  a  non-suit 
pursuant  to  leave  reserved  at  the  trial  the  Court  may  re- 
model the  rule,  and  order  a  new  trial  oh  payment  of  costs 
by  the  plaintiff.     Doe  dem.  Bryson  v.  Fleet,  1  Pug,  848. 

Discharging:   rule    lor  peremptory  nndertal£ing    En- 
larging rule. 

See  Judgment  as  in  case  of  Non-suit. 
dO— £ieave  to  amend— Duty  ot  party. 

It  is  the  duty  of  a  party  who  has  obtained  leave  to 
amend  his  pleadings  to  take  out  the  rule  and  serve  it  on 
the  opposite  party,  and  if  he  omits  to  do  so,  he  cannot  set 
up  his  ignorance  of  the  terms  of  the  rule  as  an  answer  to 
a  proceeding  taken  by  the  opposite  party  in  consequence 
of  the  conditions  of  the  rule  not  having  been  complied  with. 
A  party  who  obtains  leave  to  amend  his  pleadings  on  pay- 
ment of  costs,  is  bound  to  pay  the  costs  within  a  reason- 
able time  after  taxation.  Patterson  v.  Patterson,  1  AU, 
400. 
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91— Enquiry  of  damage**— Bale   for   on   payment    of 
costs —iVon  compliance. 

Where  the  Court  grants  a  rule  for  a  new  enquiry  of 
damages  on  payment  of  costs,  but  the  plaintiff  does  not 
comply  with  the  terms  of  the  rule  and  pay  the  costs,  the 
practice  is  to  grant  a  rule  to  discharge  the  previous  rule, 
unless  the  costs  are  paid  by  a  certain  time.  McDonald  y. 
Cnmming,  2  Pug.  878, 

99— Attachment— Ealarg^ement  of  rule  for. 

A  motion  made  to  enlarge  a  rule  ni$i  for  an  attachment, 
though  a  majority  of  the  Court  were  opposed  to  granting 
the  motion,  yet  there  being  a  minority  in  favour  of  it,  and 
as  an  attachment  could  only  go  with  the  consent  of  all  the 
Judges,  it  was  granted.    JoTies  v.  Smith,  2  Pug.  46. 

98— Enlarginir  mie— Omission  to  serve* 

Where  the  Attorney  had  forgotten  to  serve  a  rule  niri 
for  a  new  trial,  until  after  the  beginning  of  the  term  at 
which  it  was  returnable,  the  court  enlarged  the  rule  on 
payment  of  costs — ^it  appearing  that  the  opposite  attorney 
knew  the  rule  had  been  granted  and  that  he  had  taken  no 
steps  towards  entering  judgment  on  the  verdict.  Martin 
V.  Peters,  6  aU.  827. 

94— Four  day  rule. 

When  judgment  is  signed  in  term  and  twenty  days  have 
expired  since  verdict,  not  necessary  to  enter  a  four  day 
rule.    Jones  v.  Bot^ford,  3  Pug.  489. 

IX. 

NOTIOBS. 

I— IVotice  ol  trial— Time  of  takinfp  eHect. 

A  notice  of  trial  sent  to  the  defendant's  attorney  through 
the  post  office,  can  only  take  effect  from  the  time  it  is  re- 
ceived.    Crane  v.  Taylor,  2  Kerr  171. 

9-~Receiptof  notice. 

An  affidavit  of  the  defendant's  attorney  that  he  did  not 

receive  any  notice  of  trial,  is  not  sufficiently  answered  by 

shewing  that  a  letter  containing  such  notice,  directed  to 

the  attorney,  was  put  in  the  post  office  in  due  time,  it  not 
68 
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appearing  to  have  been  received  by  the  attorney.    Fra»er 

V.  Harding^  2  Kerr  876. 

S— Beqnlsltc  notice— Days. 

The  rule  of  Hil.  T.  9  Geo.  IV.,  requiring  "  at  least  four- 
ieen  days  notice  of  trial" — ^means  fourteen  clear  days; 
therefore  a  notice  served  on  the  12th  for  the  trial  of  a  cause 
on  the  26th  of  the  same  month  is  insufficient.  Qt^nMe  v. 
Perley,  \  AU.  876. 

4— York  «lltliii:8. 

Under  the  rule  of  Court  Michaelmas  Term  1  Vic,  thirty 
days'  notice  must  be  given  of  a  motion  for  a  new  trial  from 
the  York  sittings,  although  points  have  been  reserved  at 
the  trial.     Turner  v.  Hammond^  2  Kerr  536. 

^— Term^s  notice. 

Where  a  year  has  elapsed  after  issue  joined  without  any 
proceedings  in  a  cause,  a  term's  notice  must  be  given  of 
the  plaintiff's  intention  to  proceed.  Connell  v.  Si98on,  4 
AU.  604. 

^  a— Tennis  notice— When  not  neeessnry. 

A  term's  notice  of  intention  to  proceed  is  not  necessary 
though  four  terms  have  elapsed  since  issue  joined,  pro- 
vided the  plaintiff  brings  the  cause  to  trial  at  the  first  cir- 
cuit when  it  could  be  tried  after  issue  joined.  Justices  of 
Northumberland  v.  RvsseU,  1  Pug,  845. 

4^IVei¥  notice— ^Flien  necessarjr* 

There  must  be  a  new  notice  of  trial  when  the  cause  is 
made  a  remanet,  or  put  off  by  rule  of  Court  or  order  of 
nisi  prius.    Fraser  v.  Harding,  2  Kerr  575. 
Notice  ot  trial  not  iriven— Setting  aside  verdict. 

See  Supra  VI.  19. 
T— Costa— Review  oi  taxation. 

As  a  general  rule,  notice  of  an  intended  motion  to  re- 
view taxation  of  costs  must  be  given  as  soon  after  the  taxa- 
tion as  circumstances  will  permit.    Doe  d,  MeCaUumY, 
Roe,  2  AU.  148. 
S— Bail -Notice  of  vender. 

See  Bail  85. 
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il— For  allomuice  of  iaterest. 

Notice  should  be  given  of  an  application  to  be  allowed 
interest  on  the  affirmance  of  a  judgment  in  error.  Mitta  v. 
Vail.  4  AU.  629. 

10— Inqulry—Coiinterniand. 

Notice  of  countermand  not  sufficient  to  save  costs  lor 
not  proceeding  to  execute  a  writ  of  inquiry,  unless  given 
at  least  ten  days  before  the  time  appointed  for  the  inquiry 
See  General  Bules  77. 

11— Cosntermand— Inquiry— Sufliclency  oi  notice. 

A  notice  of  inquiry  is  not  sufficiently  countermanded^un- 
less  it  is  communicated  to  the  Sheriff ;  therefore  where  the 
plaintiff's  attorney  gave  a  notice  of  countermand  to  the 
defendant  but  omitted  to  inform  the  Sheriff,  who  on  his 
way  to  exr  cute  the  writ,  according  to  the  original  notice, 
told  the  defendant  that  it  would  be  executed  on  that  day 
— ^it  was  held  that  the  defendant  was  justified  in  attending 
and  was  entitled  to  his  costs  of  such  attendance,  notwith- 
standing the  notice  of  countermand.  Wallace  v.  Seott,  1 
AU.  261. 

IS— UTotice— ^Flien  necessary. 

If  four  terms  have  elapsed  since  signing  interlocutory 
judgment,  a  term's  notice  of  executing  a  writ  of  inquiry  is 
necessary.    McDonald  v.  UptaUf  8  Kerr  566. 

18— Term^s  notice— Wlien  necessarjr. 

If  four  terms  have  elapsed  after  issue  joined,  without 
any  proceeding  being  taken  in  a  cause,  a  term's  notice  of 
the  plaintiff's  intention  to  proceed  must  be  given,  though 
a  year  may  not  have  elapsed.  Collin9  v.  Kerlin,  4  All. 
506. 

14— Joint  debtors— Service  on  one  only— Entitling:  no- 
tice of  trial. 

In  an  action  against  two  joint  debtors  where  one  only 
was  served  with  process,  a  notice  of  trial  entitled  '*  Between 
S.,  plaintiff,  and  G.  and  E.,  defendants,"  was  held  to  be 
properly  entitled. 

Semble — That  though  the  title  of  the  cause  is  irregularly 


1068  PRACTICE. 


1 

statedy  the  notice  of  trial  will  be  sufficient  if  the  defendant 
18  not  misled  by  it.  Sears  y.  CohiU  and  KiUane,  2  P.  ^  B» 
801. 

Notice  of  meetiiiff  of  arbitrators. 

See  Arbitration  IV. 

Hfoticc  ol  appeal. 

See  Snpra  V.  8.    See  farther — ^Notice,  etc. 
Bemnrrer— Setting  down  cause  for  ar^HmenC. 

See  Infra  XI.  8. 

X. 

Inquibt  (Wbit  of). 
l—Belence— Credit— Afpent. 

After  judgment  by  default  on  common  counts  for  work 
and  labour,  etc.,  the  defendant  may  shew  on  the  execution 
of  writ  of  inquiry  that  he  contracted  merely  as  agent  of  the 
person  to  whom  the  credit  was  given.  FaUs  v.  Sargent^  8 
Kerr  ^8. 
9— Interlocutory  iudgnieat-*-BeviTal« 

It  is  not  necessary  to  issue  a  scire  facias  to  revive  an  in- 
terlocutory judgment  more  than  a  year  old  before  issuing  a 
writ  of  inquiry.    Ibid, 

3-- Term's  notic«s 

If  four  terms  have  elapsed  since  signing  interlocutory 
judgment,  a  term's  notice  ot  executing  a  writ  of  enquiry  is 
necessary,    McDonald  v.  Upton,  8  Kerr  565. 

4— l>Frit—Birection—iJnd|pe— Return. 

Where  a  writ  of  enquiry  is  ordered  to  be  executed  be- 
fore a  Judge  at  nisi  prius  the  Judge  sits  only  as  an  assist- 
ant  to  the  Sheriff.  The  writ  should  be  directed  and  the  in- 
quisition returned  as  in  ordinary  cases.  A  writ  directed  to 
the  Sheriff  and  Judge,  and  an  inquisition  returned  under 
the  seal  of  the  Judge  is  a  nullity  and  is  not  waived  by  the 
defendant's  attending  and  taking  part  in  the  inquisition. 
FowUe  V.  Stronachy  Ber,  57. 

5— Setting  out  declaration  in  nrrit. 

Qtu^re,    Whether  whole  declaration  should  be  set  ou 
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in  writ,  where,  on  a  special  case,  the  Court  held  that  plain- 
tiff was  entitled  to  recover  only  on  some  of  the  ooonts.  If 
80,  writ  may  be  amended.  Kinnear  v.  Rohttuon^  2  Han. 
78. 

4— Order  ex  parte— JTadir^—^Ac^Atlon. 

An  order  for  executing  a  writ  of  inquiry  before  a  Judge 
At  mri  priusy  obtained  ex  parte  from  a  Judge  in  vacation,  is 
irregular,  and  the  inquisition  will  be  set  aside.  Canard  v. 
FroMT,  Mich.  T.  1884. 

V— IVo  verditt- -Second  writ* 

If  the  jury  summoned  on  a  writ  of  inquiry  are  unable  to 
agree  and  are  discharged,  a  new  writ  may  be  issued  with* 
out  applying  to  the  Couri;.     Ward  v.  Dow^  Ber.  21. 

:SeCtinf(  aside  praci^ediiiirs  on  irrit  of  in^atrjr. 

See  Supra  VI.  20-22— Judgment  by  default. 
Counterauuid  of  aotice* 

See  Supra  IX,  10, 11. 

XI. 

Dbmubbeb. 

See  Amendment— ^Pleading. 

^ Court  has  no  power  to  set  aside  a  demurrer  as 

frivolous.     Petty  v.  Hamtnond,  8  Kerr  686. 

•% Objections  of  form  to  a  summary  writ  cannot  be 

ttaken  advantage  of  on  demurrer.    Stephenson  v.  McLean^  1 
AIL  19. 

:S— Sectlav  doira  cause  tor  aripanient. 

A  party  whose  pleadings  are  demurred  to,  wiahiag  to 
•set  the  cause  down  for  argument,  must  give  eight  days'  no- 
tice to  the  opposite  party.     Smith  v.  Darnin^  1  AIL  268. 

4— Adntfftftion  ironi^Piea-^osts« 

Where  a  cause  has  been  set  down  for  argument  on  de- 
murrer to  a  plea,  and  the  defendant  obtains  leave  to  amend 
OB  payment  of  costs,  he  thereby  admits  that  the  plea  is 
bad ;  and  he  cannot  afterwards,  by  refusing  to  pay  the 
eoats,  be  allowed  to  argue  in  support  of  it.  The  plaintiff 
in  Biieh  case  is  entitled  to  judgment  on  demurrer.  Home 
▼.  Carson^  8  Kerr  111. 
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1^— Objections— Former  pleadinir. 

Where  one  party  demurs  to  any  pleading,  the  only  ob* 
jeotionB  which  the  other  party  can  make  to  the  form^^ 
pleadings  are  those  which  go  to  the  substance,  not  the  form 
of  such  former  pleadings.  Mechanics*  Wh<iU  FUhing  Com- 
pany V.  fVhitney,  8  Kerr  812. 

•^-Coneluslon— Sufflciencjr. 

A  demurrer  is  sufficient  in  form  though  it  does  not  eon- 
elude  with  a  prayer  of  judgment.  Tower  v  Cox,  1  Pug^ 
S28. 

XII. 

Fbionrd  Issue. 
l—Doabtftil  Ikcts. 

Where  some  of  the  material  facts  necessary  to  be  ex- 
plained in  opposing  a  motion  to  set  aside  a  judgment  on  a 
warrant  of  attorney,  were  left  doubtful  by  the  affidavits, 
the  Court  ordered  feigned  issues  to  determine  those  fiacts^ 
Lunt  T.  Egtahrooks,  8  Kerr  144. 

9— ETidence  under. 

On  a  feigned  issue,  directed  to  try  whether  by  the  agree- 
ment and  intent  of  the  parties  a  certain  judgment  had  been 
fully  satisfied  by  a  settlement  made  between  them  in  July 
1848,  a  levy  on  all  the  defendant's  property  on  the  9th 
October,  1848,  appeared  in  evidence.  Held,  That  under 
the.terms  of  the  issue  the  defendant  could  not  avail  him- 
self of  such  levy  as  any  satisfaction  of  the  judgment.  Lunt 
V.  Eitabrooks,  8  Kerr  291. 

a— Bond  and  ivarrant  of  attorni^y— Transaetlonfk 

On  a  motion  to  set  aside  a  judgment  entered  upon  a 
bond  and  warrant  of  attorney,  where  the  transaction  which 
led  to  the  giving  of  the  bond  and  warrant  is  not  satisfactorily^ 
explained,  and  it  is  questionable  whether  the  debt  for 
which  the  security  was  taken,  was  not  satisfied  before  the 
entry  of  judgment,  the  Court  may  in  its  discretion  order 
an  issue  to  be  tried,  in  order  that  the  facts  may  be  ascer- 
tained before  a  jtury,  and  will  direct  the  proceedings  on  the 
motion  in  the  mean  time  to  be  stayed.  Oibnore  V;  Doumm, 
1  2  i 


PRACTICE.  1071 


xm. 

Abbebt  of  Judoembmt. 

1  In  an  action  for  slander,  the  defendant  pleaded 

the  Statute  of  Limitations :  plaintiff  replied,  that  a  pre- 
yious  action  was  brought  for  the  same  slander  in  due  time, 
in  which  he  had  obtained  a  verdict  and  judgment  had  been 
arrested  (setting  out  the  proceedings  in  the  action  as  mat- 
ter in  pai$^  without  any  averment  prout  patet  per  ree.);  and 
that  the  present  action  was  brought  within  a  year  after 
such  arrest  of  judgment.  Bejoinder,  That  there  is  not  any 
record  of  the  several  proceedings  (setting  them  out  geriatim.) 
Sur-rejoinder,  A  repetition  of  the  replication.  Held,  on 
demurrer,  That  the  arrest  of  judgment  should  have  been 
*  entered  of  record,  and  pleaded  as  such.  BeardsUy  v. 
Dibblee,  1  Kerr  642. 

9 ^Where  the  cause  of  action,  as  laid  in  the  declara- 
tion, is  proved,  the  plaintiff  cannot  be  non-suited  on  the 
ground  that  the  facts  proved  do  not  make  out  a  cause  of 
action  :  he  must  move  in  arrest  of  judgment.  Cameron  v« 
Beardiley,  2  Kerr  598.    (See  Non-suit.) 

g If  the  defendant  takes  issue   upon  the  facts 

alleged  in  the  declaration,  and  they  kre  proved,  the 
plaintiff  cannot  be  non-suited  on  the  ground  that  those  facts 
do  not  disclose  a  cause  of  action ;  but  the  defendant  must 
move  in  arrest  of  judgment.  New  Brunswick  vnd  Nova 
Scotia  Land  Company  v.  Kirk^  1  AU.  448. 

4 ^it  is  not  a  ground  for  arrest  of  judgment  that 

the  declaration  is  entitled  generally  of  a  term,  and  that  th» 
cause  of  action  appears  to  have  accrued  on  a  subsequent 
day  in  ttie  term.     WiUiston  v.  Pierce,  2  iiU.  162. 

S ^Where  the  declaration  alleged  a  custom  as  the 

foundation  of  the  cause  of  action,  and  the  defendant  took 
issue  thereon,  which  was  found  in  favor  of  the  plaintiff,  it 
is  no  ground  for  a  new  trial  that  the  custom  proved  is  in* 
valid.  The  objection  should  be  taken  by  demurrer  or  mo» 
tion  in  arrest  of  judgment.    Breen  v.  EUdn,  4  AU.  187. 

• ^It  is  no  ground  for  arresting  the  judgment  in  an 

action  on  a  replevin  bond,  that  the  bond,  as  stated  in  the 
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declaration,  is  not  in  the  form  prescribed  by  the  Act,  if  the 
bond  itself  is  correct.  The  Tariance  might  be  amended 
eyen  after  notice  of  motion  in  arrest  of  judgment.  Sieen 
T.  HafuoHf  4  AU.  459. 

See  Bills  and  Notes  I.  5. 

XIV. 
Incidental  Pbocesdinos. 

1— Hevieiv  trom  JTustice^s  Court. 

Court  will  not  receive  affidavits  to  falsify  return  ot 
Jpstice.    See  Justice  of  the  Peace. 

9 ^Party  obtaining  order  for  review  has  the  xi^^t 

to  begin.    BusUn  v.  Howell^  1  AU.  696. 

S— Set-off— Jadi^menUi—Uen* 

When  the  Court  allows  one  judgment  to  be  set  off 
against  another,  it  must  be  subject  to  the  attorney's  lien 
generally,  and  not  merely  to  the  extent  of  the  taxed  costs 
in  the  particular  suit.    Rogerg  v.  Ledden,  2  Kerr  59'. 

Semble,  The  Court  will  allow  a  judgement  of  the  Inferior 
Court  of  Common  Pleas  to  be  set  off  against  a  judgment 
obtained  in  this  Court,  although  the  action  in  the  Common 
Pleas  may  have  been  brought  in  the  name  of  another  per- 
son ;  the  defendant  in  this  Court  having  the  sole  beneficial 
interest  therein.    Ibid, 

4— Verdict— JudfK^e— Power  on  trial. 

At  the  trial  of  a  cause  a  Judge  has  not  power,  without 
the  consent  of  parties,  to  direct  a  verdict  to  be  given  for 
the  plaintiff,  subject  to  be  set  aside,  and  verdict  entered  for 
the  defendant  upon  points  reserved.  This  can  <mly  be 
effected  by  the  jury  finding  a  special  verdict  where  no 
consent  is  given.     Hngfus  v.  StUherland,  1  Kerr  674. 

ftr-Siniliter. 

•  *  By  the  practice  of  the  Court  a  cause  is  at  issue  though 
no  similiter  has  been  added.     Doe  v.  Smith,  1  All.  680. 
•  — Pieadinff  and  notice  of  delence. 

'If  two  pleas  are  pleaded  and  a  notice  of  other  matters 
of'  defence  are  given,  under  the  Act  18  Vic.  cap.  82,  the 
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plaintiff  is  not  jnstifiei)  in  treating  them  as  a  nnllity ;  but 
ahonld  apply  to  a  Judge  to  set  them  aside.  OuUon  v. 
Palmer,  2  AIL  864. 

'Y Continuances  may  be  entered  at  any  time  be- 
fore final  judgment.     McDonald  v.  Upton,  8  Ken'  865. 

S— Costa— Ac^altted  detendaiic— Certlflcate  of  Judge— 
OmntlnK— Separate  Jwdgmeiita* 

See  Coste  97. 
'•— Conearrent  writs— Arrest. 

Where  two  writs  for  the  same  cause  of  action  were 

simultaneously  issued  to  two  counties,  and  the  defendant 

was  arrested  on  both,  application  should  be  made  to  the 

Court  for  relief.    Johnston  v.  Bransfield,  Ber.  78. 

lO— Particular  practice   mast    be  strictly    followed— 
Lettioir  in  to  defend. 

Where  any  particular  practice  has  been  prescribed  by 
Statute,  it  must  be  strictly  followed.  Held,  therefore.  That 
ihe  Act  of  Assembly  requiring  defendants  in  sumtnary  ac- 
tions to  plead  within  thirty  days  after  the  return  of  the 
writ,  is  imperative,  and  that  the  plaintiff  is  not  bound  to 
xeceive  the  plea  after  the  thirty  days,  although  it  be  tender- 
ed before  the  interlocutory  judgment  and  at  the  same  time 
with  the  entry  of  special  bail.  The  defendant,  however, 
after  interlocutory  judgment,  may  under  the  Act  be  let  in 
to  plead  upon  the  usual  terms.  LingUy  v.  HuestUf  2 
Kerr  A. 
It— Tine  lor  pleading— Demand  oi  plea. 

Under  the  practice  of  the  Court  a  defendant  who  has 
appeared,  has  twenty  days  to  plead  from  the  time  of  service 
of  a  copy  of  the  declaration ;  and  a  demand  of  plea  cannot 
be  made  before  the  expiration  of  such  twenty  days,  although 
ihe  rule  to  plead,  entered  at  the  time  of  filing  the  declara- 
tion, may  have  sooner  expired.  Fawcett  v.  Nethery,  2 
if  err  81. 
M— Becord  entttlinv. 

A  Becord  is  properly  entitled  of  the  term  in  which  issue 
is  joined,  though  the  judgment  is  not  signed  until  a  subse- 
quent term.    McLean  v.  Huhbel,  8  Kefr  685. 
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18— Cause  stmck  oil  special  paper-^Re-entrjr  of  sai 

A  claose  being  struck  out  of  special  paper  may  be 
entered  again  at  a  subsequent  term  without  special  per- 
mission of  Court,  if  the  entry  is  made  at  proper  time. 
After  the  time  prescribed  by  rule  of  Court  for  making 
entries  in  the  different  papers,  no  cause  can  be  entered  at 
that  time  without  license  of  the  Court.  Milner  v.  Btydges, 
2  P.  c^  B.  87, 

Striking  cause  oil  special  docket— Defeutlant  havtas^ 
no  l»ona  llde  defence— Judye^s  discretion. 

See  Trial  7. 

I4l«-^lrreffnlarity  ol  delendant^s  proceedings— Waiver 
by  plalntlll— Signing  Judgment  alter. 

Where  the  defendant's  proceedings  were  irregular,  and 
the  plaintiff  after  a  waiver  of  the  irregularity,  signed  judg* 
ment  and  issued  execution,  the  judgment  and  execution 
were  set  aside,  but  without  costs.  Dever  v.  WUeyf  1  P.dtB, 
907. 

Ift— Consent  rule— Production    of  agreement    only— 
SnlBclent  to  require  delendant  to  confeft»s. 

Held,  by  Allen,  C.  J.,  Weldon,  Fisher  and  Duff,  J,  J., 
(Wetmore,  J.,  dubitante)  That  on  the  production  of  the 
agreement  for  the  consent  rule,  without  production  of  the 
rule  itself,  the  defendant  is  bound  to  confess  lease  entry 
and  ouster,  and  on  failure  .  to  do  so,  the  judge  hhould 
direct  a  nonsuit  to  be  entered.  Doe  dem.  Johnstone  v* 
Milne,  2  P.  <t  B.  875. 

Ig— Several  demises— Oeneral  verdict* 

Where  there  are  several  demises  in  a  declaration  in 
ejectment,  and  a  general  verdict  for  the  plaintiff,  the  de* 
fendant  cannot  apply  to  confine  the  verdict  to  one  count, 
he  should  move  ior  a  new  trial  if  there  is  no  evidence  to 
sustain  the  verdict  on  one  of  the  Counts.  Doe  dem.  Spence 
V.  Welling,  6  AU.  479. 

iV— Several  Issues— Finding  of  Jnry— Rlglitof  plalntlfl' 
— €osts« 

Where  there  are  several  issues,  and  plaintiff  entirely 
fails  upon  one,  so  that  bis  cause  of  action  is  gone,  neverthe* 
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less  if  there  is  evidence  for  the  jnry  upon  the  other  issneB^ 
it  seems  that  he  is  entitled  to  have  the  finding  of  the  jury 
upon  those  issues,  and  that  the  costs  of  the  several  issuea 
will  follow  the  respective  findings  thereon  ;  bat  in  saoh  a 
ease,  where  defendant  moved  for  a  non-suit,  and  plaintiffs 
counsel  did  not  insist  on  the  case  going  to  the  jury.  Held,. 
That  he  could  not  afterwards  have  the  non-suit  set  aside, 
or  a  verdict  entered  for  him,  even  upon  those  issues,  on 
which,  if  the  case  had  been  left  to  the  jury,  he  must  clearly 
have  succeeded.  Smith  v.  Isolated  dc.  Fire  Ins.  Co.^  2  P» 
d  B.  81. 

IS— Sui^i^estion  of  amendmenUi. 

The  Court  will  not  suggest  amendm  ents  to  pleadings 
which  counsel  have  not  asked  for,  although  there  is  an 
agreement  by  counsel  on  both  sides  that  Court  may  be  at 
liberty  to  allow  pleadings  to  be  amended  to  meet  case. 
Bangor  Ins.  Co.  v.  McLeod,  2P.  &B.  86. 

DemnrriOK  and  pleadiay—Trial  ot  Is9a«. 

Where  leave  to  both  plead  and  demur  is  given,  unless 
the  Judge  allows  the  issues  in  fact  to  be  tried  first,  the 
issues  in  law  shall  be  first  disposed  of.  Lloyd  v.  Union  Ins., 
Co.,  8  Pug.  78. 

RepleTin— Trial  of  claim— Claimant  shonld  begin. 

See  Replevin  45. 
Partjr  having  leave  to  amend  should  take  out  rale. 

See  Supra  VIII.  20. 
Death  of  plaintiff  or  defendant— Proceedings* 

See  Death. 
Appeals. 

See  Appeals. 

Aaaessment— Damages* 

See  Assessment,  Damages,  Bond. 

Particniars— Snfllciencjr  ol^  Snpplying  defects. 

See  Particulars. 
Affidavits. 

See  Affidavits. 
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ftieavc  tm  lite  la  luift wer  to  new  auitter. 

See  AffidsTits  VI.  8. 

Insolvent  conllned  deMor— Pajment  of  weeUj  nlionr- 
anee. 

See  InsolTent  Confined  Debtor. 
Application  for  dIscharBe— Costs. 

See  do. 

See  varioiiB  titles — ^Amendments,  Attachment,  Bail, 
Certiorari,  Execution,  Estoppeli  Enlarging  Rule,  Entry  of 
Cause,  Execution,  Filing  Papers,  Mandamus,  Supersedeas, 
•etc,,  eto. 

PRA€TI€E  AT  NISI   PRIUS. 

See  Trial. 

PRACTICE  EK  E4)U1TY. 

I.  Praoticb  nr  Gbnbkal. 
II.  Injunction. 

I. 
Practice  in  Gbnbral. 

a^Reierence—llIalntenanee  of  children —Bxtravagnnt 
allowance— Fnrtlter  reierence. 

Where,  on  a  reference  as  to  the  amount  to  be  allowed 
for  the  maintonance  of  children,  it  appeared  that  the 
Amount  recommended  for  past  maintenance  was  extra- 
Tagant,  considering  the  ages  of  the  children,  and  some  of 
ihe  charges  were  otherwise  objectionable;  and  the  sum 
recommended  for  future  maintenance  appeared  to  be  in 
excess  of  their  income,  and  made  no  distinction  in  respect 
to  their  ages, — one  of  them  being  but  four  years  old.  The 
<sase  was  sent  back  to  the  barrister  for  further  consideration. 
Ex  parte  (jHlbet%  Allen^  /.,  January  1868. 

"^-^osts— Allowance  of—  Reference  —  Party  nutklnir 
Improper  clalnts. 

On  a  bill  filed  for  an  account,  the  defendant,  by  his 
.answer,  denied  any  liability.  A  decree  was  made  for  an 
account,  and  a  reference  ordered,  and,  on  taking  the  ac- 
counts, the  plaintiff  claimed  more  than  he  was  entitled  to, 
And  the  defendant  improperly  resisted  what  he  was  clearly 
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liable  for.  On  exceptions  to  the  baxrister's  report,  an 
amount  less  than  he  claimed  was  decreed  to  be  due  to  the 
plaintiff,  and  the  question  of  costs  was  reserved.  On  ap- 
peal by  the  plaintiff  this  decree  was  varied,  the  Court  of 
Appeal  deciding  that  the  accounts  should  have  been  taken 
on  a  different  principle  from  that  adopted  either  by  the 
Judge  or  by  the  barrister  on  the  reference.  Held,  That  aa 
the  plaintiff  was  justified  in  filing  the  bill,  he  was  entitled 
to  the  general  costs  of  the  cause  up  to  the  ti  e  of  the 
decree  of  reference,  and  the  costs  of  the  hearing  on  further 
directions ;  but  that  having  made  improper  claims  before 
the  barrister,  and  having  thereby  unnecessarily  increased 
the  expense,  he  was  not  entitled  to  the  costs  of  the  refer- 
ence.    Ryan  v.  Keith,  Ritchie,  C.  J.,  January  1868. 

S—li4niietloii— Application  ex  parte— Duty  as  to  state* 
■Bent  of  facts— Dlssolvtloii— Use  of  answer. 

It  is  the  duty  of  a  person  applying  for  an  injunction  ^.r 
parte,  to  state  not  only  all  the  facts  in  his  knowledge  which 
he  may  believe  to  be  important,  but  all  that  might  infiuence 
the  Court  in  determining  the  question ;  and  if  he  omita 
to  do  so,  the  injunction  will  be  dissolved  on  that  ground, 
without  reference  to  the  merits.  Coy  v.  Coy,  Alien,  J.r 
April,  1868. 

A  bill  filed  for  an  injunction  should  contain  all  the 
charges  intended  to  be  proved  against  the  defendant ;  and 
if  the  facts  stated  in  the  bill  are  answered,  or  are  insuffi- 
cient to  entitle  the  plaintiff  to  an  injunction,  an  injunction 
granted  ex  parte  will  be  dissolved,  though  the  plaintiffr 
in  answering  the  defendant's  affidavits,  sets  up  new  facts, 
which  would  have  entitled  him  to  an  injunction  if  they  had 
been  stated  in  the  bill.    Ibid. 

Where  an  injunction  was  retained  till  defendant  had 
answered ;  after  which  he  moved  to  disolve  it,  and  the  no- 
tice of  motion  referred  to  the  leave  given  to  defendant  to* 
apply  to  disolve  the  injunction  after  putting  in  his  answer. 
Held,  That  the  defendant  might  use  his  answer  as  an  affi- 
davit on  such  application,  and  that  the  filing  a  replication 
did  not  prevent  its  being  so  used.  Coy  v.  Coy,  Allen,  J.,. 
Aonl  1868. 
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4— liilniicUoo-'Restraiiiiiiir  atlBBinlstrator— Matters  et 
appeal  flroia  Probate  Conri« 

Where  license  to  sell  land  had  been  granted  to  an  ad- 
ministrator by  the  Probate  Court,  an  injunction  will  not  be 
granted  to  restrain  him  from  selling,  on  the  gronnd  that 
he  had  not  fully  accounted  for  moneys  which  came  to  bis 
hands  as  administrator ;  or»  that  the  personal  estate  was 
sufficient  to  pay  the  debts ;  or,  that  the  costs  were  improp- 
erly allowed  in  the  Probate  Court — ^these  being  matters  of 
appeal  from  the  decree  of  the  Probate  Court.    Ibid. 

ft— Death  of  one  of  several  defendants— Infant  heirs — 
Service. 

Where  one  of  the  defendants  in  a  suit  for  foreclosure^ 
died,  after  order  to  take  the  bUI  pro  confesso,  leaving  infant 
heirs,  an  order  was  made  to  revive  the  suit  against  them, 
under  the  Act  17  Vic.  cap.  18,  sec.  30,  and  a  copy  of  the 
order  to  revive  was  directed  to  be  served  on  each  of  them 
And  on  their  father.  CoUins  v.  Carmichad,  AUeriy  J.,  May 
1868. 

^— Kxaminer^s  tees— Retnsal  to  proceed. 

A  cause  was  set  down  for  hearing,  pursuant  to  Act  26 
Vic.  cap.  16,  after  evidence  taken  before  an  Examiner ;  at 
the  hearing,  the  defendant's  counsel  objected  to  proceed, 
•on  the  ground  that  the  defendant's  evidence  had  not  been 
completed, — the  Examiner  having  refused  to  proceed  with 
the  examination  unless  his  fees  for  taking  the  defendant's 
evidence  up  to  that  time  were  paid.  HeJd^  That  if  the  Ex- 
aminer was  wrong  in  refusing  to  proceed,  the  defendant 
might  have  applied  to  the  Court  to  compel  him  to  do  so ; 
or,  that  he  should  have  applied  to  set  aside  the  order  for 
hearing.  But,  under  the  circumstances,  tiie  hearing  was 
postponed  on  payment  of  costs  by  the  defendant,  and  on 
his  undertaking  to  proceed  with  the  examination  within 
thirty  days.     Vernon  v.  Oilbert,  Allen,  J.,  May,  1868. 

Semhle,  That  an  Examiner  may  require  payment  of  his 
fees  de  die  in  diem.     Ibid, 

"y^Costs  refused— Delay. 

Where  an  ex  parte  injunction  was  dissolved  because  the 
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plaintiff  had  not  tally  stated  the  facts,  the  defendant  was 
lefnsed  costs  in  consequence  of  delay  in  applying  to  dissolve, 
he  having  allowed  two  applications  to  be  made  against  him 
for  attachments  for  breaches  of  the  injunction,  and  having 
applied  for  time  to  answer  both  those  applications,  foiter 
V.  DowUng,  Allen,  J.,  August  1868. 


8— Inteiroffatoiieft—Serviee-'Pleatlliiir  to  bill. 

A  plaintiff  is  not  bound  to  serve  a  copy  of  the  interro- 
gatories on  the  defendant,  nor  can  a  defendant,  who  has 
appeared  and  been  served  with  a  copy  of  the  bill,  move  to 
dismiss  the  bill  because  no  copy  of  interrogatories  has  been 
served  on  him.  Under  the  orders  of  July  1858  (No.  7)  a 
defendant  may  plead,  answer  or  demur  to  a  bill,  though  no 
interrogatories  have  been  delivered.  Pitjield  v.  Ranney, 
Ritchie,  C.  J.,  November  1868. 

9— Filing  of  bill— Tine  imperative— BismiSMil  of  suit. 

The  words  of  the  4th  section  of  the  Act  17  Vic.  cap.  18, 
requiring  the  bill  to  be  filed  within  three  months  after  the 
defendant's  appearance,  are  imperative ;  and  if  the  bill  is 
not  filed  within  that  time,  the  suit  will  be  dismissed.  This 
defect  cannot  be  remedied  under  the  28rd  section  of  the 
Act.     CUmentson  v.  Cooper,  Allen,  J.,  December  1868. 

lO— Filing  tlemnrrer— Befentlnnt^s  right^Waiver  of 
objection. 

A  defendant  cannot  file  a  demurrer  as  a  matter  of  right 
after  the  expiration  of  a  month  after  a  service  of  a  copy  of 
the  bill  and  interrogatories,  as  required  by  Act  17  Vic.  cap. 
18,  sec.  7  ;  and  if  so  filed,  without  leave,  it  may  be  ordered 
to  be  taken  off  file.  The  objection  is  not  waived  by  the 
plaintiff's  solicitor  accepting  a  copy  of  the  demurrer  with- 
out objection — the  application  to  take  the  demurrer  off  file 
having  been  made  within  a  few  days  afterwards.  McCowrt 
V.  McCarthy,  Allen,  J.,  December  1868. 

ll^Defentlant  Uling  tlemnrrer  with  knowledge  of  bill 
not  Hied  in  time— Plaintiil^s  right  to  take  advan^ 
tage  of  irregnlaritjr  in  It. 

Though  a  snit  may  be  dismissed  if  the  bill  is  not  filed 
within  three  months  after  the  defendant's  appearance :  if 
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dafendanty  knowing  that  the  bill  has  not  been  filed  within 
that  time,  files  a  demurrer  thereto,  the  plaintiff  may  take 
advantage  of  any  irregularity  in  it.  MeCourt  t.  McCarth/r 
Allen,  J.,  December  1868. 

M— Trustees— Antlioiity  to  appoint— Uleiuiliftv  at  tera 
^  iMcapacltated.^ 

A  testator  by  his  will  appointed  seven  trustees,  and 
directed  that  if  any  of  them  should  die,  or  refuse  to  take 
upon  them  the  execution  of  the  trusts,  or  become  incapaci- 
tated to  act,  the  remaining  trustees  should  appoint.  Heldf 
That  the  term ''  incapacitated"  meant  a  personal  incapacity 
to  act,  and  that  the  insolvency  of  one  of  the  trustees  did 
not  authorise  the  others  to  appoint  in  his  place.  In  re 
SmWi'e  Truiteee,  Allen,  J.,  April  1869. ' 

The  Court  has  power  to  appoint  a  new  trustee  in  such 
a  case  under  the  82nd  section  of  "  The  Trustee  Act,  1850/' 
30  Vic.  cap.  16.     Ibid. 

IS— €est«i  ^ne  trust— Appointment  as  trustee. 

A  cestui  que  trust  is  not  disqualified  from  being  appoint- 
ed a  trustee,  though  it  is  generally  objectionable;  and 
where  such  an  appointment  was  asked,  notice  of  the  apidi- 
cation  was  ordered  to  be  given  to  the  persons  interested 
under  the  will.    Ibid, 

14— Foreclosure— Subsequent  indi^ment  credltormade 
defentlant— Omission  ot  name  in  decree— No  daf 
given  to  redeem. 

In  a  suit  for  foreclosure  of  a  mortgage,  a  subsequent 
judgment  creditor  of  the  mortgagor,  with  a  registered  me- 
morial, was  made  a  defendant ;  but  in  the  decree  of  fore- 
closure nisi  he  was  not  mentioned,  and  no  day  was  given 
him  to  redeem ;  a  decree  of  foreclosure  absolute  was  re- 
fused, on  proof  of  non-payment  of  the  money  by  the 
mortgagor  at  the  day  appointed.  Ricliards  v.  Short,  Allen, 
J.,  Nov.  1870. 

Jit's— memorial  of  Judgment— Proceedings  at  laur  dmt 
necessarjr  before  resort  to  Equity  Court. 

A  decree  will  not  be  made  for  the  sale  of  land  bound  by 
a  memorial  of  judgment,  unless  the  judgment  creditor 
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flhews  some  reason  why  he  could  not  have  obtained  the 
fruits  of  his  judgment  by  an  execution.  Where  a  judgment 
creditor  has  a  legal  charge,  he  must  take  all  necessary 
proceedings  at  law  to  enforce  his  claim,  before  he  can  ask 
the  assistance  of  a  Court  of  Equity.  Robert807i  v.  Arm- 
strong, Alien,  J.,  November  1870. 

16— Alainfenauce  of  intanCs—Father^s duty— Reference 
for  further  Inquiries. 

During  the  lifetime  of  a  father,  maintenance  for  his 
children  wil]  not,  as  a  general  rule,  be  ordered  out  of  their 
property — it  beini;  his  duty  to  support  them,  if  able.  Where 
children  were  of  the  respective  ages  of  five,  seven  and  ten 
years,  with  a  joint  income  of  $1000  per  annum,  and  tl^e 
barrister  reported  that  this  sum  would  be  sufiQcient  to  sup- 
port and  educate  them  during  their  minority,  and  recom- 
mended that  it  should  be  so  appropriated  ;  the  case  was 
referred  back  for  further  inquiries  as  to  th6  amount  neces- 
sary for  the  maintenance  and  education  cf  these  children — 
Ist,  till  twelve  years  of  age  ;  2nd,  from  twelve  to  sixteen 
years ;  and  Srd,  from  sixteen  till  their  majority.  Ex  parte 
Stymest,  Allen,  J.,  Nor.  1870. 

17— IiUnnetion— Title  to  sustain— Prima  facie  right— 
Conflicting  afildaTits— Restraint  In  meantlnie— 
— GronntI  for  liUunction— Continuous  ii^ury. 

Where  the  plaintiff  is  in  possession  of  land,  and  shews 
a  jpnma  facie  right  to  it,  and  it  is  not  clear  that  there  is 
any  bona  fide  dispute  about  the  boundaries,  he  has  sufficient 
title  to  sustain  an  injunction  to  prevent  the  overflowing  of 
the  land.     Weeke  v.  Dodde,  Alien,  J.,  August  1869. 

Where  the  affidavits  were  conflicting  as  to  the  effect  of 
a  mill-dam  in  overflowing  the  plaintiff's  land — the  defend- 
ants affidavits  denying  that  it  had  ever  done  so — and  an 
action  at  law  was  pending  to  try  the  rights  of  the  parties, 
the  defendants  were  restrained  from  repairing  the  dam  in 
such  a  manner  as  to  overflow  the  plaintiff'sland  in  the 
meantime.    Ibid. 

If  the  fact  of  overflowing  land  by  means  of  a  mill-dam 

is  established,  and  it  wou]d  be  a  continuous  injury  to  the 
69 
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plaintiff's  land,  and  deprive  him  of  the  use  of  part  of  it,  it 
18  a  ground  for  an  injunction.    Ibid. 

IS  —  Obfeetiaift  —  BUI   act   flied  —  DetendaBt    Irnvta^ 
answered,  too  late  to  object* 

It  is  too  late,  after  the  defendant  has  answered,  to  object 
that  the  bill  was  not  filed  within  the  time  required  by  the 
Act  17  Vic,  cap.  18,  sec.  4.  HaUett  v.  Hodgem^  AUem.  J., 
August  1869. 

19--0rder  pro  contesao— FiUnff  MII-~PlatetiC  when  e^ 
tltted. 

Where  an  order  is  made  for  the  appearance  of  an  absent 
defendant,  the  plaintiff  is  not  entitled  to  file  his  bill  and 
obtain  an  order  pro  confegio,  till  the  eiq^iration  of  forty  days 
after  the  time  limited  by  the  order  for  the  defendant's  ap- 
pearance, under  the  Act  17  Vic.  cap.  18,  sec.  4.  McLeod 
T.  Perry,  Alien,  J.,  Aug.  1869. 

;•#— Costa— Demurrer  to  part  of  bill— Pleading  to 
maJnder— SettinfT  down  demurrer  only  tor 
ment. 

The  defendant  demurred  to  part  of  a  bill,  and  pleaded 
to  and  answered  the  remainder.  The  plaintiff  set  the  de- 
murrer only  down  for  argimient,  whereupon  the  defendant 
applied  for  the  costs  of  the  plea.  Held,  That  according 
to  the  14th  order  of  August  1842,  the  plaintiff  should  haye 
set  the  plea  down  for  argument  at  the  same  time  as  the  de- 
murrer, and  was  not  justified  in  waiting  till  the  decision  of 
the  demurrer.  Defendant  allowed  the  costs  of  the  plea,  un- 
less the  plaintiff  replied  thereto  in  seven  days.  Buchanan 
V.  Peters,  Alien,  J.,  March  1871. 

91— Ansirer  not  filed  in  time— Motion  to  take  offfile— 
Time  of  operation  ot  order^Dnty  of  party  apply- 
ing—Practice of  Clerk. 

A  demurrer  to  part  of  a  bill  was  overruled  on  the  8ih 
March,  and  the  defendant  allowed  seven  days  to  answer. 
The  defendant's  solicitor  was  not  aware  that  the  order  was 
made  till  the  21st  March,  when  he  took  out  the  order,8erved 
a  copy  on  the  plamtiff's  solicitor,  and  filed  his  answer.  On 
motion  by  the  plaintiff  to  take  this  answer  off  file,  as  not 
being  filed  within  the  time  allowed  by  the  order — ^the  answer 
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was  allowed  to  staad,  on  payment  of  the  costs  of  the  mo- 
tion,  it  not  being  clear  from  the  minute  of  the  order,  whether 
the  time  for  answering  began  to  run  till  after  service  of 
the  order.    Buchanan  v.  Peters,  AUen,  J.,  June  1871. 

As  a  general  rule,  an  order  operates  from  the  time  it  is 
pronounced,  and  not  from  the  time  it  is  drawn  up.  It  is 
ibe  duty  of  a  party  applying  to  the  Court,  to  ascertain  the 
result  of  his  application,  and  see  that  the  order  is  properly 
entered.    Ibid. 

It  is  not  the  practice  for  the  clerk  to  submit  to  the  so- 
licitors the  minutes  of  interlocutory  orders,  before  drawing 
them  up.    Ibid. 
99^1iMuiictioit  stantlinir— Obediencf^^Leglslatlve  Act* 

As  a  general  rule,  while  an  injunction  stands,  it  must 
be  obeyed,  though  it  may  have  been  improperly  granted, 
and  would  be  dissolved  on  application.  Valentine  v.  Hazel- 
ton,  Allen^  J.,  December  1870. 

An  injunction  was  granted,  directing  a  sheriff  not  to 
discharge  a  debtor  in  bis  custody  on  execution,  under  any 
Act  of  the  Local  Legislature,  passed  or  to  be  passed. 
Subsequently,  an  Act  of  the  Local  Legislature  (88  Vic. 
cap.  22)  was  passed,  declaring  that  no  person  should  be 
held  imprisoned  in  any  civil  suit  longer  than  two  years  ; 
and  that  when  any  person  should  be  so  confined,  the 
Sheriff  should  forthwith  discharge  him,  and  should  not 
be  liable  for  an  escape,  or  in  any  other  suit  in  consequence 
thereof.  The  defendant  having  been  confined  in  a  civil 
suit  upwards  j  of  two  years,  demanded  and  obtained  bis 
discharge  from  the  Sheriff.  Held,  That  the  Act  released 
the  Sheriff  from  obeying  the  injunction ;  and  therefore  an 
attachment  against  him  was  refused.    Ibid. 

The  Act  88  Vic.  cap.  22,  relating  to  imprisonment  for 
debt,  does  not  come  within  the  prohibition  of  the  91st 
section  of  "The  British  North  America  Act,  1867,"  par. 
21,  "  Bankruptcy  and  Insolvency.'^    Ibid. 

9S— Appearance  of  Defendants— Allowance  of— A0I- 
daTit  tor  appearance  of  absent  defendant— Nec- 
essarjr  8tatements|to  obtain  order. 

An  order  for  the  appearance  of  two  of  the  defendants, 
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reBiding  in  England,  had  been  published  in  the  Gazette^ 
according  to  the  Act  17  Vic.  cap.  18,  sec.  3,  and  an  order 
made  to  take  the  bill  pro  confesso  against  them  at  the 
hearing.  Afterwards,  before  the  hearing  of  the  cause, 
these  defendants  were  allowed  to  appear  on  payment  of 
costs,  though  they  were  aware,  several  months  before, 
that  the  cause  was  pending,  and  might  have  appeared 
before  the  order  to  take  the  bill  pro  ixmfesM.  Putnam  t. 
Casco  Bay  Copper  Co.,  AUen^J.,  I>ec^  1871. 

Where  application  is  made  for  an  order  for  the  appear- 
ance of  an  absent  defendant,  the  affidavit  should  state  (if 
within  the  plaintiff's  knowledge),  whether  such  defendant 
has  a  known  place  of  residence  abroad,  or,  should  shew 
that  the  plaintiff  has  no  means  of  ascertaining  the  defend- 
ant's residence.    See  General  rule,  Trin.  T.  1856.    Ibid. 

114- -Demurrer  overruled  —  Answer    alloived—Exce^ 
tlous— €ost8« 

A  defendant  declined  to  answer  part  of  a  biU,  and  de- 
murred thereto  :  the  demurrer  [was  overruled,  and  defen- 
dant was  allowed  to  answer  within  a  certain  time,  but  hav- 
ing neglected  to  do  so,  the  plaintiff  filed  exceptions  to  the 
existing  answer  because  it  left  part  of  the  bill  unanswered. 
A  sufficient  answer  having  been  afterwards  put  in.—HeU, 
That  the  plaintiff  Was  entitled  to  the  costs  of  the  excep- 
tions, as  it  was  the  defendant's  duty  to  ascertain  the  result 
of  his  application  and  to  file  his  answer  in  time.  Bucha- 
nan V.  Peters^  AUen^  J.,  May  1872. 

^5— €oets— Abbrevtatloufi— Same  conueel— Interroga* 
torles— Irrelevant  matter— Part  tran8action»— An 
siver  by  defendants  €!oncemed  in. 

Where  the  same  counsel  appears  at  the  original  hear- 
ing and  on  appeal,  two  copies  of  the  abbreviation  of  the 
pleadings  will  not  be  allowed  in  the  costs.  Frye  v.  Pre- 
4coUy  Alien,  J.,  Ma/rch  1869. 

Where  a  bill  was  filed,  principally  for  specific  perform- 
ance of  an  agreement,  by  one  of  the  defendants  to  assign  a 
mortgage,  and  to  redeem  the  mortgage  as  against  another 
defendant ;  but  it  also  embraced  other  matters  relating  to 
partnership,  etc.,  with  which  some  of  the  defendants  had 
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no  connection,  tho  plaintiff  (though  entitled  to  the  general 
costs  in  the  cause)  was  not  allowed  the  costs  of  interroga- 
tories respecting  matters  enterily  irrelevant,  of  interro- 
gatories to  defendants,  upon  matters  which  the  plaintiff 
knew  to  be  entirely  within  the  knowledge  of  the  defen- 
dants.   Ibid.  nj) 

Where  some  of  the  defendants  are  concerned  only   in 

parts  of  the  transactions  set  forth  in  the  bill,  they  should 

only  be  required  to  answer  such  of  the  interrogatories  as 

relate    to  those  transactions,  according  to  the  orders  of 

August  1842.     tbid. 

ii6--Bill—1iyunclion— Application  to  dis«olve~IVo  an^ 
si¥er  to  bill— SufHciency  of  statement— Origrinal 
application  granted. 

A  bill  was  filed  for  dissolution  of  a  partnership  and  for 
the  appointment  of  a  receiver:  An  injunction  was  obtained 
on  the  statements  in  the  bill,  (which  was  sworn  to,)  res- 
training the  defendant  from  interfering  with  the  property, 
which  injunction  he  applied  to  dissolve,  without  success 
and  afterwards  professed  to  answer  the  bill,  though 
no  answer  was,  in  fact,  filed.  The  facts  stated  in  the  bill 
were  sufficient  to  entitle  the  plaintiff  to  a  dissolution. 
A  receiver  was  appointed,  on  notice,  upon  the  statements 
in  the  Bill.     Barlett  v.  Stymest,  AUen,  J.,  January  1868. 

liY— Filing  bill— Time. 

The  words  ''  within  three  months  therefrom,"  in  the 
Act  17  Yic.  cap.  18,  sec.  4,  relate  as  well  ;to  cases  where 
.there  has  been  appearance,  as  to  cases  where  the  defen- 
*dant  has  appeared  :  therefore,  in  cases  of  non-appearance, 
the  thi'ee  months  allowed  for  filing  a  bill,  begin  to  run  at 
the  expiration  of  forty  days  after  service  of  the  summons. 
Godfrey  v.  Reardon,  Alleny  «7.,  November  1868. 

9§— Bill  for  foreclosure— Parties— Interest. 

A  bill  for  foreclosure  of  a  mortgage,  against  three 
defendants,  stated  that  one  of  them  was  mortgagor,  and 
that  the  others  claimed  a  lien  on  the  property ;  but  omitted 

'  to  state  what  interest  they  had,  or  anything  to  shew  that 
they  were  necessary  parties  ;  a  decree  of  foreclosure  was 

'  refused.     Chipman  v.  Tuck,  Allen,  J.,  April  1868. 
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1M— Probate  €o«it— Appeal  Iron  Hinat  be  naAe  tm 
€oDrt« 

An  appeal  from  the  Probate  Court  most  be  made  to 
the  Sapreme  Ck)iirt  in  term,  and  not  to  Judge  sitting  in 
Equity  :  and  where  such  an  appeal  is  made  to  a  Judge, 
his  proper  course  is  to  decline  to  hear  it»  (having  no  jur- 
isdiction»)  and  not  to  dismiss  the  appeal.  Ex  parts  Roach, 
AUen,  J.,  June  19J1. 

S^—Dlspnted  Randwrltlnff— Comparison  by  Jndfre. 

If  on  a  viva  voce  hearing  before  a  Judge  in  Equity, 
there  is  conflicting  evidence  of  the  handwriting  of  a  witness, 
the  Judge  has  a  right  to  compare  the  disputed  writing 
with  an  admitted  signature  of  the  witness,  in  order  to  de- 
termine whether  it  is  his  signature.  Hanington  v. 
Harshman,  Hil.  TA87S. 

SI— Snpplemental  answer— Allowance  of— Omission 
of  statement  of  facts— Biyht  ol  parties  interested 
to  be  heard  against  ailowrance— Adding  partlest 

Where  a  defendant  omitted  to  state  certain  facts  in  his 
answer,  on  the  advice  of  his  solicitor  that  such  statement 
was  unnecessary,  and  that  evidence  of  the  &et8  would  be 
admissible  without  it,  he  was  allowed  to  file  a  supidement- 
al  answer  on  the  affidavit  of  his  solicitor  stating  these  cir- 
cumstances, and  on  payment  of  the  costs  occasioned  to  the 
other  parties  by  bis  application.  McLeod  y.  Firth^  Allen, 
J.,  January,  1873. 

On  a  bill  filed  by  an  executor  and  trustee  for  the  pur- 
pose of  obtaining  a  declaration  of  the  trusts  of  the  will, 
one  of  the  defendants  and  devisees  claimed  that  a  mortgage 
fiven  by  him  for  part  of  the  purchase  money  of  property, 
which  he  afterwards  conveyed  to  the  testator,  should  be 
paid  out  of  the  estate,  on  the  ground  that  the  purchase  was 
made  by  him  as  agent  of  the  testator.  On  application  by 
this  defendant  to  file  supplemental  answer  in  order  to  give 
evidence  of  this  fact, — Held-,  That  other  defendants,  inter- 
ested as  residuary  legatees  under  the  will,  were  entitled  to 
be  heard  against  filing  the  supplemental  anawejc^  And  to 
their  costs  occasioned  by  the  application,  on  the.  ground 
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that  this  claim,  if  sustained,  would  rednoe  the  residuaxy 
'estates  in  which  they  were  interested.    Ibid. 

Semble,  That  where  land  is  devised  to  A.  for  life,  in 
trust  to  apply  the  rents  and  profits  for  the  benefit  of  his 
children ;  and  after  his  decease,  the  property  is  devised  to 
to  his  children  in  fee ;  they  are  necessary  parties  to  a  snit 
by  the  executor  for  declaring  the  trusts  under  the  wilL 
Ibid. 

Where  the  objection  of  want  of  parties  was  apparent  on 
ihe  biU,  which  might  therefore  have  been  demurred  to ;  but 
was  not  taken  till  the  cause  had  been  partly  heard,  and  then, 
in  connexion  with  the  defendant's  application  for  leave  to 
file  a  supplemenal  answer,  the  plaintiff  was  allowed  to 
amend  by  adding  the  necessary  parties,  without  payment 
^f  costs.    Ibid. 

Sit— Aaswer  on  Ale— Bill  cannot  be  taken  pro  confesso. 

If  there  is  an  answer  on  file,  the  bill  cannot  be  taken 
pro  confesso^  whether  the  fact  appears  by  the  admission  of 
the  plaintiff's  counsel  or  otherwise.  Lockhart  v.  Smicton^ 
Atkn,  J.,  January\lB70. 

S4  -Appeal-><|nestlons  of  foci— Jndffment  of  €onri  lie* 
low—miidoinder— Failnre  of  proof  of  allesatiowi 
In  bill— Mnltlfarlonsness— Where  parties  cannot 
be  placed  In  statn  qno— Deed— Consideration- 
Intoxication— Incapacity  of  contracsttng. . 

Where  the  Jadge  of  the  Court  below,  whose  judgment 
is  appealed  from,  has  had  the  witnesses  before  him,  and 
beard  their  testimony,  an  appellate  tribunal  will  never 
interfere  with  his  decision  upon  a  question  of  fact,  unless 
for  an  error  in  it  which  is  overwhelming. 

An  objection  that  a  party  was  improperly  joined  as  co- 
plaintiff  in  a  suit  in  equity  cannot  be  raised  as  a  ground 
of  appeal  from  the  decision  of  the  Judge  below  at  the  hear- 
ing of  the  cause,  but  must  be  disposed  of  under  the  17  and 
18  Vic.  cap.  18,  sub-chap  2,  sec.  24.  (Gonsol.  Stat.  cap. 
49,  sec.  50). 

The  failure  of  plaintiff  at  the  hearing,  to  prove  one  or 
more  allegations  in  his  Bill  is  not  a  ground  for  dismissing 
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the  Bill,  if  be  has  proved  other  allegations  which  will  entitle 
him  to  the  relief  prayed  for. 

In  order  to  avoid  a  deed  made  by  a  lunatic,  or  person 
in  a  state  of  intoxication,  two  things  must  be  established^ 
Ist.  His  incapacity  to  contract ;  2nd.  His  equitable  right 
to  be  relieved ;  and  where  the  incapacity  to  contract,  as 
the  result  of  dissipation,  was  established,  and  inadequacy 
of  consideration  shewn,  the  Court  granted  relief. 

If  a  Bill  does  not  pray  for  multifarious  relief,  it  cannot 
be  objected  to  on  the  ground  of  multifariousness,  though 
the  facts  stated  would  justify  a  prayer  for  multifatious  re- 
lief. At  all  events,  a  defendant  cannot  raise  such  an  ob- 
jection at  the  hearing,  although  the  Court  might  9ua 
tpoute. 

Where  a  deed,  executed  by  a  person  incapable  of  con- 
tracting, as  the  result  of  dissipation,  might  be  avoided  by 
reason  of  the  inadequacy  of  consideration,  and  the  grantor 
was  at  times  sober  and  capable  of  managing  his  business, 
he  must  have  been  fully  informed  of  his  rights,  and  capable 
of  acting  on  his  own  behalf,  in  order  that  his  not  repudiat- 
ing the  deed  during  his  lucid  intervals  shall  amount  to 
acquiescence  in  it. 

As  a  general  rule  equity  will  not  interfere  with  a  trans- 
action where  all  the  parties  cannot  be  reinstated,  the 
reason  being,  not  merely  the  change  in  the  legal  title  to 
property,  but  because  new  equities  have  supervened,  which 
would  have  to  be  displaced  in  order  to  afford  the  relief 
sought  for ;  and  it  will  not  refuse  to  administer  an  equity 
and  to  afford  relief,  so  long  as  a  prior  equity  is  not  inter- 
posed which  would  render  it  inequitable  to  do  so ;  and 
.  where  a  person  is  claiming  equitable  relief  agaiust  a  wrong-, 
doer,  the  devisee  of  the  latter  can  be  in  no  better  position 
than  the  wrong-doer  himself. 

Where  a  deed  was  given  by  a  person  incapable,  as  th* 
result  of  intoxication,  of  contracting,  and  a  part  of  the 
consideration  was  that  the  grantor  was  to  occupy  the 
premises  for  a  stated  period,  which  had  elapsed  before  a 
suit  to  set  aside  the  deed,  and  to  have  it  treated  a$a  mort- 
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gage,  was  brought.  Held,  That  is  was  not  necessary  for 
plaintiff  to  set  forth  the  agreement  in  the  Bill,  and  pray  to 
have  it  set  aside,  both  because  the  agreement  had  expired 
by  lapse  of  time,  and  because,  being  a  part  consideration 
for  the  deed,  when  that  was  disposed  of  the  agreement 
went  with  it.    Jones  y.  Calkin,  et  aL  8  Pug,  856. 

S9--Appeal— Decree  not  entered  up. 

An  appeal  does  not  lie  from  an  opinion  of  a  Judge  in 
Equity,  the  decree  not  being  regularly  entered  up.  Hodge 
V.  Reid,  2  Pug.  26. 

Appeal  from  order  of  Judge— When  same  fthonld  be 
made. 

See  Insolvent  Act  of  1869.    McLeod  v.  McLeod. 

3e— Dissolution  of  an  order  of  iiyunction— Cquity  ap- 
peal—New state  of  facts— Xudge^s  power. 

An  ex  parte  order  of  injunction  was  obtained  from  a 
Judge  at  Chambers  to  restrain  injury  to  land  and  an  action 
at  law  was  commenced  shortly  after.  The  injunction  hav* 
ing  been  dissolved  and  the  decree  of  dissolution  appealed 
from.  Hell,  That  where  a  new  state  of  facts  is  pre- 
sented the  power  of  an  Equity  Judge  to  dissolve  an  injunc- 
tion is  not  affected  by  there  being  an  action  at  law  pending 
to  try  the  title.     Smith  v.  Morrow,  2  Pug.  24. 

SY— Want  of  parties— misjoinder— Waul  of  interest  in 
partjr- Disclaimer. 

Neither  want  of  parties,  nor  misjoinder  is  a  ground  of 
demurrer  under  the  Equity  Act  17  Vic.  cap.  18  sec.  8  and 
34.  (Consol.  Stat.  cap.  49,  85,  S.  S.  44,  and  60.) 

If  a  defendant  in  an  Equity  suit  has  no  interest  his 
{HTOper  course  is  to  disclaim  by  answer.  Cotton  v.  Stcuk 
S  Pug.  424. 

Foreclosure— Parties  in  suil— Debt  secured  bjr  mort- 
pftge— Holder  of  le^al  estate. 

Where  a  debt  secured  by  mortgage  on  land  belongs  to 
one  person,  and  the  legal  estate  in  the  land  is  vested  in 
another,  both  must  be  parties  in  a  suit  for  foreclosure. 
Ibid. 
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9S— i«ect«rs  reltered  to  ta  defendant's  aasw^ 
re^nirinv  prodnetion   of  same  tor 
Appeal— Time. 

Where  certain  letters  were  referred  to  in  defendant's 
answer,  the  Judge  in  Equity  required  the  defendant  to  pro* 
duce  them  for  the  plaintifTs  inspection,  and  certain  of  them 
were  put  in  evidence  on  the  hearing  and  the  Judge  nuule 
use  of  them  in  arriving  at  his  judgment.  Held  by  Weldon, 
J.,  That  the  ruling  of  the  Judge  in  Equity  was  coirect ;  by 
Wetmore,  J.,  That  at  least  it  was  no  ground  for  appeaL 
If  the  order  of  the  Judge  in  Equity  was  improperly  made, 
it  should  have  been  appealed  from  at  the  time.  McLeod 
assignee,  &c.,  v.  Wright,  Wright,  appellant,  y.  McLeod,  Be- 
epondentf  IP.  &  B.  68. 

Bill  ordered  to  be  taken  oflT  dies  ot  Gonrt  —  Action 
bronyht  against  €onunitlee  of  linnatle's  estate 
^vlthoat  leave  ol  Conrt« 

See  Action  at  Law,  IX.  82. 
Costs  In  fianltjr. 

See  Costs  67  to  62,  77,  79. 
Iny»eaclilnK  agreement— Necessity  of  dllnK  cross  bUk 

See  Equity  18. 

Vent  and  prodts— Barrister^  taking  account  of  before 
Commissioners  divide  land. 

See  Barrister's  Beport. 
Taking  objections  wltb  exceptions  died. 

See  do. 
Inher«^nt  power  In  Conrt  to  amend  pleadli^rs* 

See  Amendment  I.  18, 

^Subsequent  alteration  of  de<»ree— Party  not  bavlng 
peared  In  suit. 

See  Divorce. 

U. 

iNJtmOTfON. 

See  Supra  I.  8,  4,  17,  22,  26,  86. 

1— Restraining  defendant  from  proceeding  on 
Defence  at  law~-I«efntl  rights* 

The  plaintiff  drew  a  promissory  note  in  his  own  fAYot, 
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which  he  indorsed  and  delivered  to  C,  to  whom  he  was 
indebted.  C.  assigned  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  and  the  trustees  transferred  the 
note  to  the  defendant,  who  was  a  creditor  of  G.  Before  the 
transfer  of  the  note,  G.  had  become  bankrupt  in  England. 
The  defendant  having  brought  an  action  against  the  plain- 
ti£f  on  the  note, — Held,  1.  That  if  the  plaintiff  could  set  up 
the  right  of  G.*s  assignee  in  bankruptcy  to  the  note,  it 
would  be  a  defence  to  the  action,  and  therefore  the  plaintiff 
had  no  right  to  an  injunction  to  restrain  the  defendant  from 
proceeding  on  the  note ;  2.  That  though  the  trust  deed 
gave  the  trustees  no  power  to  sell  or  assign  debts,  they  had 
a  right  to  pay  the  creditors  of  G.  with  the  assets  of  his 
estate  in  khid,  if  they  were  willing  to  receive  them;  8^ 
That  though  a  clause  in  C.'s  trust  deed,  relative  to  the 
dividends  due  to  such  of  his  creditors  as  should  not  execute 
the  deed  within  a  limited  time,  might  be  fraudulent  as  be- 
tween the  immediate  parties,  the  plaintiff  could  not  take 
advantage  of  it  as  a  ground  for  restraining  the  action  on 
the  note  against  him.     QHhert  v.  CampbeU,  Hil.  T.  1862. 

H— Saint  J^hnlTaterGoinpaiijr—Rigliifi— Private  wigMm 
aflRscted— Beaiedjr  at  law— Delay. 

The  Act  2  Wm.  lY.  cap.  26,  incorporating  the  St.  John 
'Water  Gompany,  authorized  them  to  draw  water  from, 
erect  reservoirs  on,  and  carry  pipes  through  private  pro- 
perty,  as  they  might  think  necessary,  on  paying  compen- 
sation to  the  owners  for  any  damage  sustained  thereby. 
The  Act  12  Vic.  cap.  51,  authorized  the  Gompany,  in  order 
to  procure  a  more  efficient  supply  of  water,  to  enter  on  pri- 
vate property,  and  ''  build  dams  or  embankments  on  anj 
brook,  stream,  lake  or  pond,  for  (he  purpose  of  creating 
artificial  ponds  or  reservoirs,  and  by  such  dams  or  embank- 
ments to  cause  the  flowage  of  such  private  property,  and 
to  continue  such  flowage  as  long  as  they  should  see  fit  ;'* 
but  that  no  such  dams,  etc.,  should  be  built,  or  ponds  or 
reservoirs  made,  or  pipes  laid  down,  without  compensation 
to  the  owner  of  the  land  for  any  damage  sustained  thereby 
^pointing  out  how  the  damages  were  to  be  ascertained  in 
^ase  the  parties  could  not  agree).    By  the  Act  18  Vic.  cap* 
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^^  all  the  liciits  and  pDW€f5  of  tbe  CooopuiT  were  Tested 
hi  GGsimisdGO€!r&.     Sec  7  dedared  that  it  should  he  tha 
c:rtT  of  th€>  CoonnisfiknerB  ^lo  extend  the  prcBcnt  water 
scpp^T  aa  far  aa  they  naj  deeai  it 
bj  canring  a  sofficieBt  lain  or  inaiiis  to 
Old  liodi  LomcHid,  or  cidier  of  them,**  etc    A  dam 
erected  bj  the  Companr   over  a  atream  called   "  LitUe 
Birer,**  the  prapertr  of  the  plaintiff's  mother,  and  a  reser- 
Toir  eanstmeted.    After  her  death,  in  1856,  tiie  dam  was 
oontiniied,  and  pipes  laid  down  to  oonveT  the  water  theie- 
from,  of  which  her  hndiand,  the  tpnart  by  the  eoniiea}', 
waa  aware,  but  took  no  proeeedings  to  prevoit  it.     The 
phuntiff,  who  was  the  owner  <rf  the  fee  in  remainder,  filed 
a  bill  in  1863,  for  an  injonctiop  to  restrain  the  Gommis- 
sioners  bom  eontinuing  the  dam.     flifli,  lat.  Iliat  the 
Companj  had  a  right  to  appropriate  the  wator  of  any  stream 
t)!at  oonld  be  made  available  for  theporpoaes  eontemplated 
by  the  Act.    2Dd.  That  the  7th  see.  oi  the  Act  18  Vic  cap. 
35.  anthorizing  the    Commissioners  to  take  water  from 
Latimer's  Lake,  did  not  abridge  any  rights  previously 
granted,  or  impliedly  restrict  the  Commissioners  &o:u  using 
the  water  of  Little  River.    8rd.  Ihat  if  the  making  com- 
pensation to  the  owner  of  the  land  was  a  condition  prece- 
dent to  the  entrv  and  construction  of  the  works  bv  the 
Company,  or  the  Commissioners,  their  entry  was  illegal, 
and  the  person  whose  right  was  affected  had  a  remedy  at 
law.     4th.  That  it  did  not  appear  that  irreparable  injury 
would  be  done  to  *he  property  of  the  plaintiff  by  the  opera- 
tions of  the  Commissioners  ;  and  that  after  so  much  delay 
with  knowledge,  or  the  means  of  knowledge  of  the  works 
of  the  Commissioners,  it  was  too  late  to  interfere  by  injunc- 
tion.    Botsfbrd  V.  Searg,  6  AIL  116. 

a— RcsCralMlBiir  AdaUBlstnUor  front  selltea  aaseta  to 
l»mr  deat«»— !Vo  aaflleieBi  luiswer— laiBnctioB  not 
tfasolved. 

Where  an  injunction  had  been  granted  ex  parte^  to  re- 
strain an  administrator  from  selling  land  under  a  license 
granted  by  the  Probate  Court,  on  the  ground  that  he  had 
sold  property  under  a  former  license  under  value,  and  had 
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gnfficient  property  in  his  hands  to  pay  the  debts,  an  ap- 
plication to  dissolve  the  injunction  was  refused  till  the 
defendant  had  answered^  it  not  being  clearly  shewn  by  hii 
affidavits  that  he  had  not  a  portion  of  the  estate  in  his* 
possession  which  belonged  to  the  heirs.  Coy  v.  Coy^  1 
Hwn.  177. 

4— Right  of  Judgment  creditor  to  sell  under  execution 
—Restraining  sale. 

A  judgment  creditor  has  a  right  to  sell  under  execution 
an  alleged  right  that  his  debtor  has  in  certain  land ;  and  a 
party  in  possession,  and  claiming  the  land,  cannot  restrain 
the  creditor  Irom  selling,  and  thereby  acquiring  a  heu^ 
standi  to  contest  the  title.     Case  v.  Palmer^  2  Han.  188. 

''S— Judgment  debtor  having  no  Interest— Defence  nt 
law. 

If  the  judgment  debtor  has  no  interest  in  the  land  levied 
on,  the  Sherifi's  deed  conveys  nothing,  and  the  party  in 
possession  will  have  a  good  defence  at  law,  and  therefore 
does  not  require  the  assistance  of  a  Court  of  Equity.  Ibid. 

•— Reslraining  Company  from  overlloiving  land  until 
conditions  tulAlied. 

The  St.  John  Water  Company,  in  consideration  of  being 
allowed  to  overflow  a  part  of  the  plaintiffs  land,  agreed  to 
build  a  bridge  over  the  overflowage,  for  the  convenience  of 
the  plaintiff,  and  to  keep  the  same  in  repair  as  long  as  the 
overflowage  continued  ;  in  accordance  with  this  agreement, 
they  built  the  bridge.  By  Act  1 8  Vic.  cap.  88,  all  the  rights 
and  powers  of  the  Company,  subject  to  their  outstanding 
liabilities,  were  vested  in  the  defendants,  who  allowed  the 
bridge  to  get  out  of  repair,  though  they  continued  the  over- 
flowage ;  an  injunction  was  granted  to  restrain  them  from 
continuing  to  overflow  the  plaintiff's  land  till  the  bridge 
was  put  in  proper  state  of  repair,  and  also  to  restrain  them 
from  allowing  the  bridge  to  remain  out  of  repair  while  they 
continued  to  overflow  the  land.  Byan  v.  Lorkliart  et  ol.,  1 
Pug.  127 

Y— Application  ex  parte— Party  appljrlng  must  state  all 
important  Itacts. 

Where  a  party  applies  for  an  esr  pa/ru  iiyiiiMtion,  he  is 
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bound  to  state  all  the  facts  which  are  important  to  be  hrong^ 
before  the  Court,  and  which  might  influence  it  in  determin- 
ing upon  the  application  ;  and  if  important  facts  within  the 
knowledge  of  tiie  party,  are  omitted,  the  injunction  will  be 
dissolved  without  regard  to  the  merits.    Thus,  where  an 
injunction  was  granted  to  restrain  the  defendant  from 
bmlding  a  wharf  beyond  the  line  of  high  water  mark  in  the 
harbour   of    St.  John — ^the  plaintfEs  claiming  by  their 
charter  the  soil  of  the  harbour,  and  the  space  between  high 
and  low  water  mark ;  but  the  defendant  held,  under  a  prior 
prant  from  the  Grown,  extending  to  low  water  mark,  and 
claimed  the  right  to  extend  his  wharf,  as  the  owner  of  the 
land,  which  facts  were  known  to  the  plainti£fs,  but  were 
wholly  omitted  from  the  bill — ^the  injunction  was  dissolved 
on  this  ground  alone.     Mayor  dc.  of  St.  John  v.  Brotm,  1 
Pug.  100 

llnreipistered  mortgnire  of  ship— Application  retasedl  to 
restrain  purchaser  firom  disposing  of  ship. 

See  Shipping  Law  8. 

Breetlon  ot  dam  in  pahlic  stream— Bestrainiaa  des- 
truction of  dam  hy  persous  not  ohstructed. 

See  Water  Course. 

PRECIPE. 

See  Practice  VI.  42. 

PRi:§i:wTin[i:NT. 

See  Bills  and  Notes. 

PRBSIBIHrO    OFFICER. 
Right  to  vote— Return  hy. 

See  Election  Law. 

PRE8IDE1VT. 
Remuneration. 

See  Corporation  27. 

PRE  SUMPTIOIVS. 

See  Evidence  VI. 

Poesession  of  land— Continuanee. 

See  Limitation  of  Action  IV.  18. 
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■iglit  Of  way— Ijost  deed 

See  Evidence  YI.  12. 

PafTBiemt  over  ol  m^oejr. 

Se6  Assumpsit  III.  14. 
Mlerlfl^s  proceedlovB— Reffalaiitf. 

See  Sheriff's  Deed  2. 
l^eed  of  master  in  ChaDcerjr. 

See  Deed  1. 17. 
Bfeirspaper^Pablfcatton. 

See  Joint  Stock  Company    8. 
Antlioiity  ol  ollleer. 

See  Evidence  VI.  1,  2,  5. 
Sarroirate— Oaili* 

See  do.  1. 

PRINriPAL    ANB  AOEJVT. 
1— Credit— To  whom  fpi ven. 

Where  a  purchase  is  made  by  an  agent,  who  discloses 
the  name  of  his  principal,  it  is  a  question  for  the  jury  to 
determine  to  whom  the  credit  was  given ;  and  where  the 
evidence  is  conflicting,  the  Court  will  not  disturb  the  ver- 
dict.    Sc0iU  V.  Gurry y  HU.  T.  1884. 

9  ^^ B..,  a  broker,  effected  insurance  with  the  plain  - 

tiff  on  account  of  the  defendant ;  the  policy  was  issued  in 
the  name  of  B.,  on  account  of  ''whom  it  may  concern;'^ 
but  plaintiff  knew  at  the  time,  that  the  insurance  was  for 
the  defendant's  benefit,  and  that  B.  was  only  acting  as  his 
agent.  The  premium  was  not  paid,  and  it  did  not  appear 
that  the  plaintiff  had  charged  it  either  to  the  defendant  or 
B.,  though  all  the  entries  relating  to  the  transaction  in  the 
plaintiff's  books  were  in  B.'s  name.  No  claim  was  made 
upon  the  defendant  till  about  a  year  after  the  insurance. 
Held,  That  the  jury  were  properly  directed  that  if  the  plain- 
tiff, knowing  that  B.  was  only  acting  as  agent  for  the  de- 
fendant, gave  the  credit  to  B.,  he  could  not  afterwards  look 
to  the  defendant  for  the  premium.  Stymest  v.  Soloman,  et 
•I.,  2  Han.  6, 
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S— Subscribers  for  stock  appotatfav  persoB  ibr 
lie  purpose— Assent— Claim-— CommissiOB* 

A  person  appointed  by  a  number  of  sabseribers  for 
stock  in  a  proposed  Joint  Stock  Company,  to  receive  and 
remit  their  subscriptions  to  the  head  office  of  the  Company, 
is  not  the  agent  of  the  latter,  and  has  no  claim  against  the 
Company  for  his  services.  Quebec  and  HaUfax  St€am  Nov- 
igation  Co,  v.  Canard,  Ber.  47. 

4 The  right  of  an  agent  to  retain  money  for  agency 

and  conmiission  is  exercisable  only  upon  the  specific  money 
on  account  of  which  the  charge  is  made.     Ibid. 

«S— Agreement— IflakiDg  ot  bjr  anient— Estoppel. 

In  trover  for  timber,  plaintiffs  claimed  under  an  agree- 
ment made  between  D.  of  the  one  part,  and  S.  (under  whom 
defendant  claimed)  of  the  other,  whereby  D.  granted 
license  to  S.  to  cut  timber  on  certain  land, — the  timb^ 
to  remain  the  property  of  D.  till  the  stumpage  was  paid. 
The  agreement  was  signed  by  D.  "  for  the  proprietors,  by 
J.  B."  It  was  proved  by  D.  that  the  plaintiffs  were  the 
proprietors  of  the  land,  for  whom  he  acted  as  agent 
when  be  made  the  agreement.  Held,  1st.  That  it 
appeared  by  the  agreement  that  it  was  made  by  D. 
as  agent  for  the  plaintiffs,  and  that  they  could  take  the 
benefit  of  it,  (Ritchie,  J.,  dubitante).  2nd.  That  the  de- 
fendant, claiminpr  under  S.,  could  not  dispute  that  the 
plaintiffs  were  the  proprietors  of  the  laud.  Henay  v.  Ha- 
ihewny,  6  AU.  287. 

4(— Aatboritjr  to  appear  and  defend  sultiii. 

Defendant  being  about  to  leave  the  Province,  gave  a 
Power  of  Attorney  to  an  agent,  authorizing  him  to  appear 
to  and  defend  any  action  that  might  be  brought  against 
the  defendant  during  his  absence.  A  suit  was  commenced, 
and  a  copy  of  the  writ  sent  to  the  agent,  who  declined  to 
appear.  Held,  That  the  agent  was  not  bound  to  appear, 
and  that  interlocutery  judgment  signed  for  want  of  appear- 
ance, was  irregular.  Harris  v.  Mitchell,  1  Han,  2. 
Y— Powers  and  anthority. 

Under  a  power  given  by  the  Tobique  Mill  Company  (who 
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were  incorporated  by  Act  of  Assembly)  to  their  agent,  ''to 
manufaotore  logs  into  lumber  at  the  mills,  and  transport 
them  to  market,  and  sell  and  dispose  thereof  for  the  com- 
pany's benefit.''  HM,  That  the  agent  was  not  authorized 
to  deliver  over  the  lumber  at  the  mills,  without  the  know- 
ledge of  the  directors,  in  payment  of  securities  given  by 
him  on  behalf  of  the  company,  tor  debts  contracted  in  the 
course  of  his  agency.  Such  delivery  vests  no  property  in 
the  creditor.     Lombard  v.  Winslow,  1  Kerr  827. 

QwBvey  Whether  the  Tobique  Mill  Company  could  give 
authority  to  their  agent  to  make  promissory  notes,  and  if 
he  could  make  them  in  his  own  favor.    Ibid. 

9 ^Where  an  agent  is  authorized  to  receive  money 

only,  payment  to  him  by  a  bill  of  exchange  wiU  not  dis- 
charge the  debtor,  although  the  debtor  was  ready  to  have 
paid  his  debt  in  money  at  the  time,  and  delivered  the  bill 
of  exchange  in  lieu  of  money  at  the  request  of  the  agent. 
Crane  v.  Boltenhouse,  2  KerTf  681, 

But  payment  to  such  agent  by  the  promissory  note  of  a 
third  person,  indorsed  by  the  debtor  for  the  purpose  of  being 
immediately  discounted,  at  a  bank,  and  which  is  so  discount- 
ed, and  the  money  therefor  received  by  the  agent  for  his 
principal,  without  any  liability  on  the  note  attaching  to 
the  principal,  may  be  considered  as  a  money  payment  by 
the  debtor.     Crane  v.  BoUenhonse,  2  Kerr  681. 

• The  plaintiff  entered  into  a  written  agreement 

with  B.  to  supply  him  with  a  quantity  of  logs ;  B.  trans- 
ferred his  right  to  the  logs  to  the  defendants,  who  entered 
into  the  following  agreement  with  the  plaintiff:  *'We 
agree  to  pay  S.  (the  plaintiff)  the  balance  that  may  be  due 
him  by  B.  on  account  of  logs  to  be  furnished  by  said  S.  to 
B8id  B.  as  per  agreement  and  settlement,  when  the  whole 
of  the  logs  now  remaining  on  Hovey  brook,  etc.,  are  driven 
down  past  the  mouth  of  Clearwater  brook."  The  plaintiff 
and  B.  afterwards  made  a  settlement  without  the  knowledge 
of  the  defendants,  on  which  a  balance  was  struck  in  favor 
of  the  plaintiff.     Held^  That  B.  was  not  the  agent  of  the 

defendant  for  the  purpose  of  this  settlement ;  and  that  in 
70 
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an  action  for  the  balance,  it  was  necessary  for  the  plaintiff 
to  give  in  evidence  the  agreement  between  himself  and  B., 
in  order  to  ascertain  whether  the  settlement  was  made  in 
accordance  therewith.    Sutherland  v.  Gilmour,  S  Kerr  165. 

lO The  authority  of  an  agent  specially  authorised 

to  draw  a  bill  of  exchange  for  a  particular  purpose,  ceases 
on  the  acceptance,  and  if  the  drawer  is  discharged  by  want 
of  notice  of  dishonor,  the  agent  cannot,  without  further  ex- 
press authority,  revive  the  liability  by  agreeing  to  waive 
the  legal  discharged.    McOhie  v.  Oilbertf  1  AU.  286. 

II— liiability  ofwtigenu 

An  agent  with  power  to  raise  money,  whose  principal  re- 
sides abroad,  is  personally  liable  to  an  attorney  retained  by 
him  to  carry  on  suits  for  the  principal,  unless  he  limits  bis 
liability  at  the  time.    Jack  v.  Clewes,  8  Kerr  687- 

The  defendants,  under  the  Act  7  Wm.  IV.  cap.  28,  were 
by  the  General  Sessions  of  the  Peace  for  the  County  of 
York  appointed  a  committee  of  management  for  the  erection 
of  a  new  gaol ;  and  in  that  capacity  contracted  with  the 
plaintiff,  binding  themselves  and  their  successors  as  such, 
•on  behalf  of  the  said  county,  and  subscribing  their  names 
**  a  committee  on  behalf  of  the  county.''  Held,  That  they 
were  mere  agents  for  the  public,  and  not  personally  liable 
on  the  contract.     Blair  v.  Robinson,  8  Kerr  487. 

la— Referees— HThen  agents  of  parties. 

Plaintiff  being  lessee  of  land,  assigned  one  half  of  it  to 
the  defendant,  who  entered  into  a  bond  to  pay  the  plaintiff 
for  half  the  buildings,  such  sum  as  two  arbitrators  diould 
determine  before  a  certain  day  ;  the  arbitrators  not  having 
been  appointed  under  the  bond,  the  parties  afterwards 
agreed  verbally  to  refer  the  valuation  to  arbitrators,  who 
made  an  award  of  the  value.  Held,  That  the  referees  were 
the  agents  of  the  parties  to  settle  the  value,  and  that  the 
plaintiff  might  recover  the  amount  awarded  by  them,  as  an 
account  stated.  Coram  v.  Wheten,  4  AU,  298. 
14— Policy— Issae  -BTotiee. 

A  policy  of  insurance  is  considered  as  issued  when  the 
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agent  forwards  it  to  the  brokers  for  delivery.     (Per  Bitohie, 
J.)     McLaughlin  v.  Mtna  Ins.  Co.,  4  AU.  178. 

15 Notice  of  a  prior  insurance  to    an  insurance 

broker,  is  not  notice  to  the  Company.    Ibid. 

16— Ijiability  of  principal  to  Indemnify  airent— Implied 
contract* 

The  defendant  being  the  owner  of  a  steamboat  of  which 

the  plaintiff  was  master,  sent  him  to  the  Bend  to  tow  a 

ship  to  Saint  John :  the  ship  in  launching  lost  her  rudder, 
and  was  towed  in  that  state  to  Saint  John,  and  while  going 

into  the  harbour  in  the  night  came  in  collision  with  and 
sunk  a  schooner,  the  owner  of  which  recovered  damages 
against  the  plaintiff  for  negligence.  In  an  action  by  the 
plaintiff  against  the  defendant  for  indemnity,  the  declara- 
tion alleged,  and  it  was  proved,  that  towing  vessels  was  a 
dangerous  business,  and  that  the  danger  was  much  in- 
creased by  the  loss  of  the  rudder :  it  was  also  proved  that 
the  plaintiff  might  have  replaced  the  rudder,  and  need  not 
have  entered  the  harbour  in  the  night.  Held,  (Street,  J. 
dlssentiente),  That  the  plaintiff  must  be  presumed  to  have 
known  that  he  was  doing  an  unlawful  act,  and  therefore 
there  was  no  implied  contract  by  the  defendant  to  indemni- 
fy him  against  loss;  and  per  Parker,  J.,  even  if  there  had 
been  an  express  contract  to  indemnify  against  such  risks, 
it  would  be  void  as  being  contrary  to  public  policy ;  and 
per  Wilmot,  J.,  that  the  plaintiff  was  estopped  by  the 
judgment  recovered  against  him  by  the  owner  of  the 
schooner,  from  disproving  his  own  negligence.  Leavitt  v. 
Parks,  2  AU.  282. 

Held,  also,  That  the  plaintiff's  conduct  being  unlawful 
no  subsequent  ratification  oi  his  acts  by  the  defendant 
would  make  him  liable.    Ibid. 

Held,  per  Street  J.,  That  to  destroy  the  implied  liabiUty 
of  a  principal  to  indemnify,  the  acts  of  the  agent  must  be 
clearly  illegal,  to  his  knowledge,  and  that  towing  the  ship 
under  the  circumstances  was  not  so ;  and  therefore  if  the 
principal  either  authorised  or  approved  of  the  agent's  acts, 
he  was  liable  to  indemnify  him.     Ibid. 
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Sernhle,  That  if  the  action  was  maintainable,  the  plain- 
tiff would  have  been  entitled  to  recover  the  amoiint  of 
damages  and  costs  in  the  judgment  against  him,  though 
he  had  not  actually  paid  the  costs,  having  given  hie  note 
therefor  on  being  discharged  from  custody ;  but  that  he 
would  not  have  been  entitled  to  damages  for  his  imprison- 
ment, if  he  had  the  means  of  paying.    Ibid. 

17— Accredited  ag^enl— Appointment— Seal. 

In  order  to  prove  that  a  person  acting  as  the  agent  of 
a  foreign  insurance  company  by  issuing  policies  in  their 
name  and  receiving  premiums  thereon,  is  their  accredited 
agent,  it  is  not  necessary  to  shew  his  appointment  under 
the  corporate  seal.  Robertson  v.  The  Provincial  Mutual 
and  General  Insurance  Company ^  S  AU.  879. 

18— Proof—  MTrlting— Parol. 

Semble,  That  the  fact  of  agency  may  be  proved  by  parol^ 
though  the  appointment  was  in  writing.     Wilson  v.  Street, 
8  AU.  251. 
in— Batlflcation  of  acts  of  A^ent. 

D.,  a  plumber,  working  on  defendant's  house,  addressed 
to  him  a  memorandum  stating  that  he  would  require  to 
send  to  plaintiffs  in  Boston  for  certain  articles  specified, 
which  defendant  gave  to  T.,  an  expressman,  who  handed 
it  to  plaintiffs.  Plaintiffs  treated  it  as  an  order  from  D., 
with  whom  they  had  dealings,  and  sent  the  goods  and  in- 
voice to  him  by  T.,  and  D.  refused  to  receive  them.  T. 
then  delivered  them  to  defendant,  who  paid  T.  for  them  and 
took  his  receipt.  Plaintiffs  remaining  ignorant  of  this 
transaction  demanded  payment  of  D.,  which  he  refused. 
Heldy  Ist.  That  by  bringing  assumpsit  for  goods  sold  and 
delivered  against  defendant  they  waived  the  tort,  ratified 
the  sale  by  T.,  and  treated  him  as  their  agent  and  pay- 
ment to  him  discharged  defendant.  2nd.  That  the  plaintiff 
might  have  maintained  trover  against  defendant  for  a 
wrongful  conversion.  Dalton  et  al.  v.  Hamilton,  1  Han. 
422. 
90— Adoption  of  Acts  ol  A^ent— lilabllltf  of  prindpal. 

When  the  commercial  traveller  of  a  wholesale  firm  of 
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merchants  took  an  order  for  a  quantity  of  goods,  and  the 
firm  on  receipt  of  the  order  shipped  a  portion  of  the  goods 
and  promised  to  forward  balance.  Heldy  that  having  thoB 
4idopted  the  acts  of  their  agent,  they  could  not  afterwards 
repudiate  his  authority,  and  were  liable  to  plaintiff  for 
damages  for  not  supplying  all  the  goods  ordered.  Lticy  v. 
Donavan,  8  Pug.  128. 

91— Set  oil— Klght  ol— Demand  not  due. 

M.  had  a  quantity  of  oil  in  his  possession  as  factor  to 
sell  for  plaintiff.  Defendant  purchased  the  oil  of  M.  not 
Imowing  it  belonged  to  plaintiff.  At  the  time  of  the  par- 
chase  the  defendant  held  a  note  made  by  M.  for  goods 
previously  sold  him  which  however  was  not  due  at  the  time 
^f  the  purchase  of  the  oil  and  did  not  mature  until  after 
defendant  had  received  notice  of  M.'s  agency. 

Held,  in  an  action  brought  by  E.  to  recover  for  the 
oil,  that  defendant  could  not  set  off  the  amount  of  the  note 
which  he  held  against  M.  Kennedy  v.  TurnbvU,  2  Pivg. 
«78. 

SS— Reference  to  tliird  partjr— Representations  bjr. 

When  an  owner  of  a  building  refers  a  party  wishing  to 
rent  it  to  a  third  party,  as  his  agent  for  leasing  the  proper- 
ty, the  owner  will  be  bound  by  any  representation  made 
in  connection  with  the  leasing  of  the  property.  Taylor  v. 
Reid,  iP.dB.  68. 

Aireement  made  bjr  agent  ol  proprietors  ot  land. 

See  Agreement  11.     Hersey  v.  Hatheway. 

Imposing  conditions— Agent  cannot  Impose  liabilltr 
upon  plalntiir  which  defendants  had  warranted 
them  to  be  flree  from. 

See  Insurance  48.     Bangor  Ins.  Co.  v,  McLeod. 

Partjr  cannot  be  considered  as  agent  lo  purchase 
irithont  eiipress  agreememt  to  that  eilect. 

See  Trust.     Sutherland  v.  Meehan. 
Master  of  vessel. 

See  Shipping  Law  17.     Burpee  v.  CnrviUe. 
Signing  note— Personal  liability. 

See  Bills  and  Notes  II.  15. 
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Aallioiitjr  irlieii  need  n^t  Ibe  vnder 

See  Principal  and  Surety. 
Service  of  papers. 

A  person  authorized  by  party  to  serve,  is  agent  for  ibat 
purpose.     See  Action  at  Law  XI.  16,  17. 

I^ease— Execmton  by  direction* 

See  Evidence  lY.  5. 
Repairs  of  ship— Owner. 

See  Assumpsit  III.  45. 

BTeffii^ence  of  master  of  siiip— Uabiiity  of  refstocevad 
owner. 

See  Shipping  Law. 
master  and  servant,  adoption  ot  acts. 

See  Assumpsit  IIL  16. 
Attorney— Presumption  of  authority  to  issue  execution* 

See  Attorney  V.  4. 
Husband  and  wife— Implied  authority  of  wife. 

See  Husband  and  Wife. 
Agent  binding  attorney. 

See  Costs  64. 
entry  on  land  by  permission  of  agent. 

See  Trespass  11.  84. 

Aciuiowledgment  by  agent. 

See  Evidence  I. 
Election  laur— Agency. 

See  Election  Law. 

PRllVCIPAL  AJVD  SURETY. 
Bond  lor  faithtui  service  of  oiilcer— Proof  and  notice^ 

See  Pleading  I.  13. 

Sherifl— Deputy. 

See  Sheriff. 
1— Bond— Conduct  of  clerk— Notice. 

By  the  condition  of  a  bond  the  obligors  agreed  to  make 
good  to  the  plaintiffs,  a  Corporation,  any  loss  sustained  by 

ilio  r.i;^cor..'l-r"t  o^  ^'.  p.^  n  ^""er'-.  w:fh:v  t^Too  mpntli«5  after 
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due  proof  thereof  either  by  confesBion  of  E.  or  otherwise, 
and  notice  or  warning  thereof  in  writing  given  to  the  obli- 
gors. Held,  That  a  notice  from  the  solicitor  of  the  com- 
pany to  the  obligors,  of  the  general  nature  of  E.'s  default, 
accompanied  by  an  account  of  entries  made  by  him  in  the 
company's  books,  shewing  the  moneys  received  and  paid^ 
and  a  notification  that  the  books  were  open  for  the  inspec- 
tion of  the  obligors,  was  sufficient  proof,  and  that  an  affi- 
davit verifying  the  accounts  was  unnecessary.  Held  also. 
That  neither  the  notice  nor  the  solicitor's  appointment 
need  be  under  the  seal  of  the  company.  Mechanics'  Whole 
Fishing  Company  v.  Kirby,  1  AU.  228. 

9— BIfrlit  ot  surety  to  recover— liiablllty  ol  prlnciiml. 

A  surety  who  has  been  damnified,  by  giving  a  security 
for  the  original  debt  which  was  accepted  by  the  creditor  in 
satisfaction  thereof,  may  recover  according  to  his  loss  from 
the  principal,  upon  a  declaration  stating  the  circumstances 
specially,  though  he  has  not  actually  paid  the  money :  as^ 
where  he  had  become  liable  for  the  principal  on  a  promis- 
sory note,  and  being  sued  and  unable  to  pay  the  amount^ 
gave  a  bond  and  mortgage,  which  the  creditor  accepted  in 
satisfaction  of  the  note.     Trites  v.  KeUy,  Trin.  T.  18S8. 

S The  principal  is  liable  for  the  costs  of  a  suit 

brought  against  the  surety  on  his  original  liability ;  pro- 
vided he  has  not  unnecessarily  incurred  expense  in  defend- 
ing the  suit.     Ibid. 

4— Contract  under  seal— Parol  variation. 

B.  entered  into  a  contract  under  seal,  to  build  a  hoase 
for  the  plaintiff  according  to  a  plan  and  specification  and 
the  defendant  became  security  for  the  performance  of  the 
contract.  The  plan  of  the  house  was  changed  in  some 
particulars,  by  verbal  agreement  between  the  plaintiff  and 
B.  without  the  defendant's  consent.  B.  failed  to  perform 
the  contract  in  respect  to  parts  of  the  building  in  which 
there  bad  been  no  alteration.  Held,  in  an  action  against 
the  surety.  That  the  contract  being  under  seal,  he  was  not 
discharged  at  law  by  the  parol  variation  of  it,  though  it 
would  have  been  otherwise  if  the  contract  had  not  been 
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under  seal  See  Parker  v.  Watson,  8  Ex.  404.  PeUrs  t. 
Bryson,  6  All.  489. 

B    Sheriya  bond— Sloreties— Defence. 

The  sareties  in  a  Sheriff's  bond  given  under  1  Rev. 
Stat.  cap.  ISl,  are  not  liable  for  a  breach  of  dnty  com- 
mitted by  the  Sheriff  after  the  Slst  March  in  the  year  for 
which  they  became  sureties,  though  the  Sheriff  is  continued 
in  office  alter  that  time.     Berton  v.  Tiemey,  6  AU.  202. 

e Where  the  alleged  breach  of  duty  by  the  Sheriff 

was  the  not  paying  over  money  levied  under  an  execution, 
the  sureties,  in  an  action  against  them  on  their  bond,  may 
shew  that  the  money  was  received  by  the  Sheriff  after  the 
Slst  March  in  the  year  for  which  they  became  sureties. 
Ibid. 

V— Postmaster— Bond  to  Crovra— Relief  of  surclles. 

One  of  the  conditions  of  a  Bond  given  to  the  Grown  by 
a  Deputy  Postmaster,  required  him  to  give  three  months 
notice  to  the  Postmaster  General  of  his  intention  to  resign 
bis  office,  and  to  pay  all  sums  of  money  chargeable  against 
him  as  Postmaster.  At  the  time  of  his  resignation,  a  Post- 
master was  a  defaulter,  and  died  infoolvent.  about  twenty* 
one  months  after.  No  proceedings  were  taken  against  him 
to  enforce  payment,  though  he  was  applied  to  several  times, 
and  promised  payment,  and  no  notice  of  his  indebtedness 
was  given  to  his  sureties  till  after  his  death.  Held,  That 
his  sureties  were  not  entitled  to  be  relieved  from  the  Bond 
under  the  88  Hen.  YIII.  cap.  89,  sec.  79.  The  Queen  v. 
Hammond  and  another,  1  Han.  88. 

•—Incorporated   Company— Order  not  urarranted  hj 
Aet  or  By-laurs— fjiability  on  l»on€l. 

An  order  of  the  directors  of  a  company  not  warranted 
by  the  Act  of  Incorporation,  or  by  the  by-laws,  will  not  re- 
lieve the  surety  of  an  officer  of  the  company  from  his  lia- 
bility on  a  bond  given  to  the  company  conditioned  among 
other  things  that  the  officer  should  keep  and  obey  the  by- 
laws ;  neither  would  an  order  or  direction  of  the  directors 
with  respect  to  the  funds  of  the  company,  unless  within  the 
legitimate  authority  of  the  board  be  any  justification  totlie 
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treasarer,  for  oommitting  a  breach  of  this  bond  with  refer- 
ence  to  the  disposition  of  the  funds,  by  acting  in  direct 
fioUtion  ol  the  by-laws,  or  relieve  his  surety  from  liability. 
Spring  HiU  Mining  Co.  y.  Sharp,  8  Pug.  608. 

#— Altemtlon  in  contract  irtthout  consent  of  suretf. 

A  surety  may  be  discharged  from  liability  if  he  has  been 
prejudiced  by  an  alteration  without  his  consent,  in  a  con- 
tract for  the  performance  of  which  he  has  consented  to  be 
bound.     DriscoU  v.  Barker,  2  P.&  B.  407. 

Action  against   surety— Principal    Settling  demand- 
Costs  not  paid  by  surety— Judgment  entered  up 
lor  nominal  damages. 

See  Blakslee  v.  Nickeraon,  1  Kerr  523. 

Deputy  Treasurer— Term  ol  appointment— Liability. 

See  Deputy  Treasurer. 

Alteration  ol  position  ol  surety  by  subsequent  agree 
ment. 

See  Surety. 
Public  Agent— Personal  liability— Credit. 

See  Credit. 

PRIVATE  ROAD. 

See  Highway. 

PRIVILEOE  FROM  ARREST. 

See  Arrest. 

.PRITILEOE  OF  PARLIAIflENT, 

See  Arrest. 

PRITU.EOED  COnifllJiVICATIOIV. 

See  Defamation  4,  5,  8. 

Attorney  and  Client. 

See  Evidence  YIU.  28, 

PRIVITY  OF  ESTATE. 

See  Covenant. 

PRIVT  COUBTCII.. 
Appeal  to— Time* 

An  appeal  to  the  Queen  in  Council,  under  the  order  of 
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Noyember  1862,  from  %  judgment  of  this  Coart  afibrming  i^ 

deoree  in  equity,  may  be  applied  for  within  fourteen  days 

after  the  minutes  of  the  decree  are  settled,  though   more 

than  fourteen  days  have  elapsed  since  the  judgment  was 

pronounced.     Brookfield  y.   The  St.  Andrew  and  QudM 
RaiUvay  Co.,  4  AU  496. 

Ja€ive*a  order—Eieave  to  appeal. 

The  order  of  a  Judge  made  in  yacation  granting  leaye 
to  appeal  to  the  Queen  in  Council,  and  settling  the  terms 
on  which  the  appeal  will  be  granted  is  jBjial,  and  cannot  be 
reyised  or  rescinded  by  the  <3ourt  (Allen  J.,  dubitanU.) 
Domville  y.  Kevan,  2  Han,  176. 
Orders  In  Council. 

See  4  All.  page  497,  being  orders  passed  27th  Noyember 
1862,  at  the  Court  at  Windsor,  and  referred  to  in  aboye 
case  of  Brookfield  v.  the  St.  Andrews  and  Quebec  Railway 
Co.,  and  appended  to  said  case. 

Action  on  order— Necessity  ol  setting  ontjudpnent  ap» 
pealed  Irom. 

Sfe  Pleading  I.  71.     Dow  y.  Black. 

PROBATE  (COVBT.) 

See  Executors  and  Administrators — Surrogate  Court. 

PROCEGDINOS  (SETTIIVO  AS^IDE.) 

See  Practice  VI. 

PROCEDENDO. 

See  Practice  VI.  46. 

PROCESS. 

See  Practice  IV. 

Reinilar  on  face,  a  JuMiUcation  to  officer. 

See  Trespass  V.  7. 

PROHIBITION.  .     ^ 

Proliibition  to  restrain  snit. 

Tbe  Supreme  Court  will  grant  a  prohibition  to  restrain 
the  Court  of  Common  Pleas  from  proceeding  in  an  action 
brought  against  the  Clerk  of  the  Circuits  to  recoyer  monej 
paid  to  him  as  a  fine  imposed  on  the  plaintiff  by  a  Judge 
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at  Nisi  Prim  for  a  contempt  committed  in  the  Nisi  Prim 
Court.    Ex  parte  Alien,  2  AU.  424. 

PKOmiSSORY  NOTES. 

See  Bills  and  Notes. 

«       PKOPKRTT. 

See  Delivery. 

Testiiiff  oiF-Hlred  men— Clalni. 

See  Timber  2. 

PROTEST. 

See  Bills  and  Notes — Insurance. 

PUBLIC  AOEl¥TS. 

See  Principal  and  Agent — Government  officer. 

PIJBI.1C  OFFICERS. 

Uabilitjr— Commissioners  of  senrers. 

Commissioners  of  sewers  are  not  liable  to  actions  for 
work  and  labor  upon  the  completion  of  the  work,  at  the 
suit  ofjpersons  employed  by  sach  commissioners  in  their 
public  capacity,  unless  they  personally  bind  themselves  to 
make  payment.    Peck  v.  Robinson,  2  Kerr  687. 

Prima  fade  persons  doing  work  under  contracts  with 
commissioners  of  sewers,  are  presumed  to  look  to  the 
mode  of  payment  provided  by  the  Act  of  Assembly  10  and 
11  Geo.  IV.,  cap.  29.    Ibid. 

■ 

Qtuere,  Whether  commissioners  of  sewers  would  be 
liable  to  an  action  if  they  neglected  to  make  the  assess- 
ment required  by  the  Act  ?    Ibid. 

Quaere,  Whether. a  supervisor  of  great  roads  is  person- 
ally liable  upon  contracts  made  in  that  capacity.  See 
Wheeler  v.  Hayward,  1  Kerr  667. 

Enforcing  contract— MTitii  public  officers. 

See  Mandamus  5. 
Trying  right  to  exercise  office. 

See  Quo  Warranto. 

Cleric  of  House  of  Assembly— liiabiiitr  for  contracts 

Sfifi  AflflTimpBit  ITT.  48. 
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PUIS   DABBEimr    CONTIlVIJAlVCfi. 

See  Pleading  II.  31,  32— Practice  VI.  40,  40a, 

PURCHASE. 

Agreement  to  pnrcliiise  land. 

See  Tenant  at  Will. 
For  iMile  and  conveyance* 

See  Tenant  for  Years. 

PIJBCHASfiR. 

See  Vendor  and  Purchaser — Sheriffs  Sale. 
-Consideration* 

See  Deed. 
Bona  tide  purchaser  of  ship* 

See  Shipping  Law  3. 

-or  Equity  of  Bedemptton  bjr  IVfortgafree* ' 

See  Mortgage  17. 


<t1JAlVTVJII    RIEBUIT 

See  Assumpsit  III.  d. 

<tlJABTEB  I9IASTEB. 

"   Alien. 

<tVIET  ElVJOYHTENT 

Breach  of  covenant  tor. 

See  Covenant. 

HVO  WABBAirrO. 

See  Certiorari — Information. 
Bif^ht  to  hold  oflice* 

Where  a  person  elected  a  City  Councillor  has  entered 
upon  and  is  exercising  the  office,  a  quo  warranto  is  the  pro- 
per mode  of  trying  his  right  to  it.      Ex  parte  Cameron,  1 
Han.  806. 
Withholding  material  tacts. 

Where  a  party  appling  for  a  quo  warranto,  improperly 
withheld  material  facts,  which  ought  to  have  been  stated 
in  his  affidavit,  the  rule  was  discharged  with  costs.  Ex 
jKkrU  OitteH,  1  Pug.  281. 
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Private  corporatioo— Bifflit  ol  Crown  or  pnbllc  not 
feoted. 

An  information  in  the  nature  of  fk  qvo  warranto  will  not 
lie  against  a  person  for  usurping  an  office  in  a  private  cor- 
poration, the  rights  of  the  Crown  or  the  public  being  in  no 
way  affected.     Ex   parte  GHhert.    Be  Albert  Mining  Co.^ 
a  Pug.  29. 


RAII.1¥AT. 
Assessing  vaiue  ol  land. 

See  Assessment,  Mandamus  6  a. 
Common  Carrier. 

See  Carriers. 

RAILWAY  com iTIiSSIOIVCRS 

See  Damages — Assessment. 
"    Joint  Stock  Company. 

RAILITAT  COHiPAlVY. 

Aatlioritjrto  eat  down  the  level  of  street~Plaintifl*s^ 
acquiescence. 

The  Act  38  Vic.  cap.  89,  incorporating  the  **  Carleton 
Branch  Railway  Company/'  authorised  them  to  locate  and 
construct  a  railway  from  deep  water  in  Carleton  to  the  E. 
&  N.  American  Railway,  investing  them  with  all  the  powers 
and  privileges  necessary  for  the  purpose ;  among  others, 
the  right  to  purchase,  take  and  hold  as  much  land  as  might 
be  necessary  for  the  location  and  construction  of  tlie  rail- 
way ;  providedthat  in  all  cases  they  should  pay  for  the  land, 
taken  and  used.  The  12th  section  of  the  Act  authorised 
the  company  '*  to  run  their  line  of  railway  through  and  up- 
on any  of  the  streets,  wharves,  places  or  squares,"  as  also 
through  all  unleased  lands  belonging  to  the  City  of  St. 
John.  In  making  the  railway,  a  contractor  under  the  com- 
pany, cut  down  a  street  in  Carleton,  on  which  the  plaintiff's 
house  fronted,  to  a  depth  of  about  twelve  feet,  rendering  the 
approach  to  his  house  difficult,  and  materially  injuring  the 
value  of  his  property.  The  plaintiff  had  been  employed  as 
a  labourer  by  the  contractor,  and  worked  on  a  part  of  the 
street  so  cut  down.    Heldy  1st.  That  the  12th  section  of 
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the  Act  gave  the  company  no  anthority  to  cut  down»  or  aiteTf 
the  level  of  the  street ;  2nd.  That  the  plaintiff,  hy  having 
irorked  on  the  street,  was  not  estopped  from  maintaining 
an  action  for  the  injury  to  his  propert]^, — the  work  having 
l>een  done  by  the  defendants  onder  a  claim  of  right,  and 
not  in  consequence  of  any  consent  or  authority  given  by  the 
plaintiff.  Wood  v.  Th^  Carletan  Branch  Railway  Company 9 
Ha.  T.  1873. 
Killing  cattle— Liability. 

See  Negligence  4. 
Runiiiff  daily  train— Duty. 

The  fact  that  there  was  no  profit  derived  from  running 
a  daily  train  does  not  constitute  one  of  the  ''  unavoidable 
causes*'  that  would  justify  a  company  in  not  running  a 
daily  train  when  required  by  act  to  do  so. 

See  Mandamus. 

Intercolonial    Railway— Ponrer  to  enter    on  private 
land. 

The  Act  31  Vic.  cap.  13  sec.  8,  gives  no  power  to  per- 
sons who  have  contracted  to  supply  sleepers  to  be  used  on 
the  International  liailway,  to  enter  on  private  lands  with- 
out the  owners'  ponnission,  and  cut  timber  for  the  purpose 
of  supplying  such  sleepers.     Davidson  v.  Xmgr,  2  Pug.  526. 

RATE. 

See  Assessment. 

RAT£  PAYER. 

See  Bastardy — Vote. 

RATIFICATION. 

See  Crown  Grant  I.  18 — Principal  and  Agent — ^Warrant 
of  Attorney. 

READIIVE8S  AlVD  1¥ILLI!V01¥ESS. 

Averment  -Proof. 

See  Pleading  I.  27. 

REAL  ESTATE. 

See  Heir  at  Law. 
Execution— Testator. 

See  Execution  IV.  18. 
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BEA8ONABI.I:  AND  PROBABI.I:  CAV8£. 

See  Malicious  Prosecution — Trespass  V.  10— Criminal 
Law  I.  8. 

Jastice  of  Peace— Trespass— Want  ot  Jurisdiction. 

The  question  of  reasonable  and  probable  cause  can  only 
arise  when  the  Justice  has  jurisdiction  over  the  matter. 
See  Justice  of  peace  IV.  13.     Whittier  v.  Dibble. 

REASONABf.!:  TimUE. 
Dissent— Partition. 

See  Partition. 

REBVTTllfO  CVIDENCE. 

See  Evidence. 

RECEIPT. 

Application  to  set  aside. 

See  Practice  VI.  40. 

Written  receipt  signed  by  mortgagee  is  not  admissible 
in  evidence  to  prove  pajnnent  of  rent  to  him  as  against  the 
mortgagor.     JopUn  v.  Johnston,  2  Kerr  541. 

Attorney  proceeding  in  action  alter    receipt  given  ^ 
Contesting  facts. 

Where  a  motion  was  made  to  set  aside  the  verdict  and 
proceedings  for  fraud  and  irregularity,  and  requiring  the 
plaintiff's  attorney  to  answer,  on  the  grounds  that  the 
action  had  been  proceeded  in  and  the  verdict  obtained  after 
the  plaintiff  and  defendant  had  settled,  and  that  the  plain- 
tiff had  given  a  receipt  in  full,  and  had  notified  his  attorney 
to  discontinue  the  action ;  and  the  motion  was  resisted  by 
affidavits,  controverting  those  in  support  of  the  motion, 
and  among  other  things  stating  that  the  costs  remained 
unpaid,  as  also  £14  19s.  of  the  debt,  that  the  defendant 
had  procured  the  receipt  by  fraud  in  making  the  plaintiff 
intoxicated,  as  appeared  by  two  witnesses  ;  and  upon  these 
grounds  the  attorney  of  the  plaintiff,  by  his  directions,  had 
notified  the  defendant's  attorney  he  would  proceed  to  trial. 
Heldf  That  there  was  no  misconduct  imputable  to  the  plain- 
tift,8  attorney  in  proceeding  in  the  action,  as  the  plaintiff 
had  a  right  to  contest  the  disputed  facts  before  a  jury, 
Moron  v.  OaUagher,  1  AU,  24. 
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Becetpt  by    Justice  mi   Pemrc  mmt  a  ree^cinctoa    •! 
•ctUencat. 

5^  Jostioe  of  Peaee.III.  5. 

BEGITAI^ 

**  Registry — Crown  Grant. 

RE€OBD* 

''  Pleading  n.  23. 

C!«arts  •f. 

See  Jastioe  of  the  Peace  I. 

Debt  el  recoHl— Ferelyai  fadgmeBt  Bet. 

See  Judgment. 

Evidence. 

See  Evidence  II.  18. 
Tariaace— Amendmeiit. 

See  Amendment  III. 
Bale  of  Ceart  net  a  record* 

See  Pleading  II.  16. 
•entitling. 

See  Practice  XIY.  12. 
Highw'ay— Record  of— Necessary  statement* 

See  Highway  18,  81. 
Cleric  of  |»eace  not  bound  to  produce  records  of  sessioo* 

See  Justice  of  Peace  III.  8. 

BECOON IZAIVCE. 

See  Bastardy. 

Irregular  to  make  aud  file  a  recognizance  roll  until 
special  bail  piece  be  on  file  to  warrant  it.  O'Connor  v. 
MoUy  2  Kerr  609. 

Becoiinizauce  lor  prosecution  oi  election  petition  asl 
a  record* 

A  recognizance  entered  into  for  the  prosecution  of  as 
election  petition  before  the  House  of  Assembly,  under  the 
Bev.  Stat.  cap.  98,  and  certified  to  the  Supreme  Court  by 
the  Speaker  as  forfeited,  is  not  a  record  ;  and  in  scire  faeiat 
on  such  a  recognizance  with  an  averment  prout  patet  per 
recorduniy  to  which  the  defendant  pleaded  nul  tid  reeari 
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the  production  of  the  recognizance  so  certified  from  the 
files  of  the  Court  does  not  prove  the  issue.  The  Queen  v. 
Sparrow  et  al,,  1  Han.  289. 

Interest  on  Judgment  aintinst  prtncipal,  not  alloured 
In  entering  np  Jntignient  on  recognizance  of  ball. 

See  Bail  88. 

RECOONIZANCi:  ESTREAT. 

Reiiel. 

See  Supreme  Court. 
Application  for  relief— Excuse. 

Application  to  be  relieved  from  a  recognizance  to  ap- 
pear and  give  evidence  on  a  prosecution  for  felony  refused 
— ^the  only  excuse  for  non-attendance  being,  that  the  party 
was  in  ill  health,  and  expected  to  be  sent  for  by  the  Crown 
officer.    Reg.  v.  Oerow,  6  AU.  688. 

RECTOR. 

See  Church  of  England — Trespass  I.  8. 
Re-entry. 

See  Attachment  54.     Doe  d.  Cogswell  v.  Smth. 

REFEREES. 

Settlement  ol  accounts  by— Agents. 

See  Principal  and  Agent  18. 

REFERENCE. 

See  Arbitration. 

REFUSAL  TO  ADmiVISTER  OATH. 

See  Mandamus  18. 

REGISTRY. 

Non-registry  ol  IVova  Scotia  grant. 

See  Crown  Grant  I   16. 
Of  deed— Avoidance  ol  lease. 

See  Landlord  and  Tenant  VI.  1. 
Unregistered  «hip. 

See  Shipping  Law  6. 
jflortgagee  in  fee* 

Estate  cannot  pass  without  enrolment  or  registry.    See 

I>oe  d.  Bnrnham  v.  Watts,  2  Kerr44t\. 
71 
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Ben^strir  and  ackno wledgrment  witlaoac  delivery. 

See  Evidence  II.  9. 
Ccitillcate  oi  acknowledpmcnl  witlaoat  regifttiy. 

See  Evidence  II.  11 . 

Of mortgaire,  iii»t  ■•tice  •#  lneuailM*aiice  $0  salta^vieat 
purchaser. 

See  Doe  v.  Power  1  All.  271. 
Uareglstered  convejrancc,  operating  as  release. 

See  Deed  I.  20. 

niemorlal  of  Judgment  registered  evidence  of  an  in- 
cumbrance on  land. 

ScoU  v.  Oamett,  2  AU.  624. 
JBegistrjr  of  deed  without  previous  proof— Operation. 

See  Deed  I.  22. 

Deeds  on  same  sheet— Registry  book  admitted  in  evU 
deuce. 

See  Deed  I.  28. 
JBegistry  of  deed  before  lease— Operation. 

See  Deed  V.  12. 

Registry  Book  best  evidence  of  registry. 

See  Deed  V.  13. 
8ubp«Bna  to  prove  registry. 

See  General  Rules  126. 
Registry  under  IS edical  Act* 

See  Pleading  I.  56. 

Aflidavlt  ol  witnesses  under  96  Geo.  III.  sec  •— In* 
sufliciency  of  proof  to  entitle  to  registry* 

See  Deed  I.  46. 

Administrators  deed  under  license  to  selL 

A  deed  from  an  administrator  under  license  to  sell  for 
payment  of  debts,  held  good  against  a  bona  Jide  purchaser 
from  the  heir,  though  the  deed  of  the  latter  igras  first  regis* 
tered.     See  License  12.     Doe  dem.  Bowen  v.  RoberUon. 

REGISTERISR  OWNER. 

Liability. 

See  Assumpsit  III.  46. 
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BCGISTBAR. 

See  Judicial  Notice. 

BEGlJI.ATIOJVSk 

See  Statute. 

BEI^ATIOIV. 

I— Conveyance— Besl8try—0«liv<^ry  oi  deed. 

A  conveyance  of  land,  registered  under  the  Act  26  Geo. 
lU.  cap.  8,  conveys  the  estate,  by  relation,  from  the  time  of 
the  delivery  of  the  deed,  unless  in  the  mean  time  another 
conveyance  has  obtained  priority.     Doe  dem.  Bridges  v. 
Quint,  East.  T.  1828. 

9— Judgment— Signing— Intermediate  Conveyance* 

The  title  conveyed  by  a  SherifiTs  deed,  to  land  sold 
under  an  execution  issued  upon  a  judgment  recovered  in  an 
action  brought  on  a  former  judgment  in  the  same  Court 
does  not  relate  back  to  the  time  of  signing  the  first  judg- 
ment, so  as  to  defeat  a  conveyance  made  by  the  judgment 
debtoi:  between  the  times  of  signing  the  first  and  second 
judgments.     Doe  dem.  Peabody  v.  McKnight,  Ber,  376. 

3— Registry  before  proof. 

A  conveyance  of  land,  appearing  by  the  certificate  in* 
dorsed,  to  have  been  registered  before  it  was  proved  by  the 
subscribing  witness,  does  not  operate  as  a  registered  deed 
by  relation  from  the  time  of  the  proof.  Doe  dem.  Blair  v. 
Rideout,  %  AU.  502. 

4— Grantor    and    grantee— Delivery   of    Deed— Third 
party. 

As  between  the  grantor  and  grantee,  the  registry  of  the 
deed  transfers  the  title  and  possession  by  relation  from  the 
delivery  of  the  deed  ,  but  it  will  not  affect  the  intermediate 
rights  of  tliird  parties,  not  privy  to  the  deed.  Patterson  v. 
Tingley,  5  AU.  558. 

5— Possession— Subsequent  registry. 

In  trespass  qu.  cl.  fregii,  for  cutting  grass  on  the  Blsi 
July,  the  plaintiff  proved  possession  only ;  the  defendant 
justified  as  owner  of  the  land,  under  a  deed  dated  the  15th 
July,  but  not  registered  till  the  1st  August.     Held,  That  as 
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against  the  plaintiff,  the  defendant  bad  not  title  by  relation 
from  the  date  of  the  deed.    Ibid^ 

4l~CxecaUoii— memorial— Reffistrir. 

A  judgment  was  recovered  against  C.  and  a  memorial 
thereof  registered  in  January  1868 ;  in  April  1863,  land 
was  conveyed  to  C,  which  be  conveyed  to  the  defendant  on 
the  same  day ;  in  1865,  an  execution  was  issued  on  the 
judgment  against  C,  under  which  the  land  so  conveyed  to 
him,  was  levied  on  and  sold  by  the  Sheriff.  Heldy  That 
the  execution  had  relation  back  to  the  registry  of  the  mem- 
orial, and  defeated  the  conveyance  to  the  defendant.  Doe 
dent  Solomon  v.  Graham,  Doe  dem.  Kerr  v.  Jamieson^  Trin. 
T.  1871. 

Trespass— Possession  — Subseqaent  deed. 

See  Trespass  II.  15. 

Quare,  Whether,  where  a  bill  of  sale  is  registered  before 
an  assignment  in  insolvency  by  the  grantor  it  relates  back 
to  its  delivery.     See  Insolvent  Act  11.     Pugsley  v.  Hegan. 

Qtioere,  Whether  registry  of  a  deed  does  not  so  relate 
back  to  the  date  of  delivery  as  to  prevent  acts  and  declara- 
tions of  the  grantor  after  delivery  but  before  registry,  from 
binding  the  grantee.  See  Evidence  I.  27.  Philipt  v. 
Trueman. 

RELATIONSHIP. 

See  Judge. 

RELEASE. 

Fraud— Setting  aside. 

See  Practice  VI.  40.| 

Action  bjr  executor— Release  by  parties  beaeflclally  la- 
terested— ]>isciiarir«  of  debtor. 

See  Discharge  1. 

Pleading  Puis  Darrein  Continuance— Setting  aside. 

See  Practice  VI.  40,  40  a. 


Release  pleaded  -Application  to  set  aside  plea  and 
release. 

See  Practice  VI.  40. 
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Belease  by  hnsband. 

See  Husband  and  Wife— Bills  and  Notes  V.  28. 

Release  executed  pendia^  trial   ol  cause   must  be 
pleaded. 

See  Pleading  II.  82  C. 
Release  by  partaer. 

See  New  Trial  HI.  84. 
Authority  ef  partner. 

See  Partnership  8. 

Liatentamblgulty— Evidence— Intention. 

In  an  action  on  a  promissory  note  for  $85,  given  by  the 
defendant  to  plaintiff's  testator,  the  defendant  relied  on  a 
relealse  given  to  him  by  the  testator,  of  the  same  date  as 
the  note,  and  one  of  the  considerations  mentioned  in  the 
release  was  a  sum  of  $85.  The  note  had  been  given  for 
money  in  the  defendant's  hands  belonging  to  the  testator, 
after  allowing  defendant  a  certain  sum  for  collecting. 
Held,  That  the  circmnstances  created  a  latent  ambiguity 
in  the  release,  and  that  evidence  was  therefore  admissible 
to  shew  whether  the  note  was  intenued  to  be  released  or 
not.     Caldwell  v.  Keith,  5  AU,  590* 

BEIHAIVET. 

See  Judgment  as  in  Case  of  Non-suit  1,  2,  4,  5. 

A  cause  can  only  be  made  a  jremanet  by  order  of  the 
Judge  at  nisipriiis.     Shepherd  y.Hallet,  1  Han.  48. 

BfiMAIlVDER. 

See  Deed  1. 25.  Will  11. 
•'   Half  Blood. 


Real  estate  In  remainder  may  be  taken  In  execution* 

See  Doe  v.  Hazen,  8  All.  87. 
Trust— Termination  of-  Testator^s  children. 

A  testator  after  directing  that  so  much  of  his  estate  as 
was  necessary,  should  be  sold  for  payment  of  his  debts,  de- 
vised all  the  residue  of  his  estate  to  his  executors,  in  trust 
to  hold  for  the  separate  use  and  benefit  of  his  wife  during 
her  life  or  widowhood,  and  to  pay  her  the  income  thereof ; 
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and  after  her  death  or  marriage,  then  to  be  divided  among 
the  testator's  children.  Heldf  that  the  purposes  of  the 
trust  did  not  require  the  estate  of  the  executors  to  extend 
beyond  the  life  of  the  widow ;  that  at  her  death  their  estate 
terminated,  and  the  testator's  children  took  the  estate  in 
remainder.     Doe  v.  DriscoU,  4  All.  176. 

BGlflAINDERIHABr. 

The  tenant  of  a  devisee  for  life  may,  after  the  death  of 
such  devisee,  be  ousted  by  the  remainderman  without  any 
notice  to  quit.     Doe  d.  Fields  v.  McKay ,  2  Kerr  485. 

Setcinv  np  adverse  posnession  against. 

See  Eject.,  ent  I.  8. 

REMEDY. 

See  Action  at  Law. 

SnspensloB  oi— Taking  secnrlt>'. 

See  Judgment  I.  2. 

BEJUOVAL  OF  CAUSE. 

See  Attorney  General. 

RENDER. 

Set  Bail — Exoneretur. 

RENEWAL 

See  Covenant  8 — Landlord  and  Tenant  L  8. 

RENT. 

See  Landlord  and  Tenant. 

REPAIRS  OF  VESSEL. 
Detention— Deviation. 

See  Insurance  84. 

Uabiiity  for. 

See  Shipping  Law. 

REPLEADER. 

See  Error  (Writ  of). 

REPLEVIN. 
1— Action— Owner  ol  land— Timber  cut. 

Beplevin  lies  by  the  owner  of  land,  for  timber  cut  upon, 
and  taken  away  from  it ;  and  the  proceedings  will  not  be 
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8et  aside,  although  the  party  taking  the  timber  claims  title 
to  the  land  on  which  it  was  cut ;  and,  Senible,  That  reple- 
vin can  be  maintained  whenever  trespass  will  lie  for  taking 
chattels.     Lyons  v.  Ooram,  Mich.  T.  1881. 

1^— Acmal  or  constmcilve  taker. 

If  replevin  is  brought  against  one,  who  is  not  actively 
or  constructively  the  ta^r  of  the  goods,  the  writ  will  be  set 
aside.  (But  see  1  Rev.  Stat.  cap.  126,  sec.  9.)  Oroves  v. 
Griffiith,  Trin.  T.  1888. 

9— Possef^slon  •!  goods. 

The  goods  mentioned  in  a  writ  of  replevin  cannot  be 
taken  by  the  Sheriff  unless  they  are  in  the  possession  of 
the  defendant  named  in  the  writ.  Wiggins  v.  Oarrison, 
Ber.  17. 

4— IsBues— Separate  flndtags— Postea. 

In  replevin,  where  some  of  the  issues  are  found  for  the 
plaintiff,  and  others  for  the  defendant,  each  party  is  entitled 
to  the  costs  of  the  issues  found  in  his  favor.  The  postea 
was  ordered  to  be  given  to  the  plaintiff  for  a  certain  time 
to  enter  the  judgment ;  and  in  case  of  his  neglecting  to  do 
B0»  then  to  the  defendants  for  the  like  purpose.  DUkenson 
V.  Ketchum^  Ber.  68. 

S  -Ovtstandiag  atortfcage— Aoswer. 

Though  in  replevin  both  parties  are  actors,  the  plaintiff 
IB  not  prevented  by  1  Bev.  Stat.  cap.  112,  sec.  17,  from 
setting  up  an  outstanding  mortgage  given  by  the  person 
onder  whom  the  defendant  claims,  in  answer  to  a  plea  of 
property  in  the  land  on  which  the  grass  replevied  was  cut. 
Baxter  v.  Johnson,  B  AIL  860. 

Where  the  mortgagor  is  in  possession,  and  the  mortga- 
^ee  has  not  given  any  notice  of  intention  to  take  the  rents 
and  profits  of  the  land,  grass  growing  on  the  land  will  be 
•deemed  to  belong  to  the  mortgagor  with  the  assent  of  the 
mortgagee.  Therefore  in,  replevin  for  the  grass  where  the 
defendant  pleaded  property  in  it  in  himself  and  the  plain- 
tiff as  tenants  in  common;  on  which  the  plaintiff  took 
issue,  an  outstanding  mortgagee  of  the  land  on  which  the 
grass  was  cut,  is  not  available  to  disprove  the  plea.    Ibid, 
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Aaiea^nfr  Tcr^ct— Merits. 

Where  in  replevin  the  defendant  was  entitled  to  a  ver- 
dict on  the  merits  on  one  of  the  issues,  bat  the  jury  foimd 
for  him  on  an  issne  which  shoold  have  been  found  for  the 
plaintiff,  the  Court  refused  a  new  trial,  giving  the  plaintiff 
leave  to  amend  the  verdict  by  entering  it  on  the  issue  on 
which  it  should  have  been  found  for  the  defendant. 


•— Daaiafres^Covnsel 

The  plaintiff  in  replevin  cannot  recover  as  a  part  of  his 
damages  an  amount  paid  to  the  counsel  attending  on  the 
execution  of  a  writ  de  proprietate  probanda,  issued  on  a 
claim  put  in  by  the  defendant ;  the  payment  of  counsel  fees 
being  deemed  voluntary.  Davis  v.  Gushing,  5  All  883. 
V— Plea^nfT— l^alver. 

Defendant  in  replevin  pleaded  non  eepit,  and  gave  no- 
tice that  the  goods  were  the  property  of  A.,  no  objection 
was  made  that  this  defence  was  not  pleaded,  as  required 
by  the  Act  18  Vic.  cap.  82,  and  both  parties  went  into 
evidence  of  pro^/erty.  On  verdict  for  the  defendant — Held, 
That  the  plaintiff  had  a  right  to  waive  the  pleading  of  the 
defence  ;  and  not  having  taken  the  objection  at  the  trial, 
the  Goart  refused  to  set  aside  the  verdict.  Wilbur  v.  Trites, 
6  AU  688. 
S^Issae  ol  writ  de  proprietate  probaada—Regvlaritj. 

A  writ  of  replevin  was  returned  by  the  Sheriff  to  the 
plaintiff's  attorney  with  a  claim  of  property;  the  attorney's 
clerk,  in  his  absence,  issued  a  writ  de  proprietate  probanda. 
The  attorney  gave  notice  to  the  Sheriff  that  this  writ  was 
issued  without  his  authority,  and  that  he  should  not  pro* 
ceed  on  it,  but  the  Sheriff,  notwithstanding,  held  the  in- 
quisition. Held,  on  an  application  to  set  aside  the  inquisi- 
tion, that  the  writ  de  proprietate  probanda  was  lightly  issued^ 
and  if  the  plaintiff  was  not  prepared  for  the  trial  of  the  in- 
quisition, he  should  have  applied  to  the  Sheriff  to  postpone 
it.  Jones  v.  Caie,  5  AU  688. 
II— Pleading— Special  Property. 

In  replevin  for  a  pair  oxen,  defendant  pleaded — Ist. 
Property  in  himself ;  2nd.     Property  in   A.     Plaintiff  re* 
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plied  that  the  oxen  were  not  the  property  of  A.,  but  of  him- 
self. Before  the  taking,  the  plaintiff  had  mortgaged  the  ox- 
en to  A.,  who  agreed  that  he  should  keep  possession  of 
them  till  the  mortgage  was  due.  Held^  That  the  special 
property  of  the  plaintiff  was  saj£cient  to  maintain  replevin; 
and  that  the  replication  did  not  necessarily  mean  that  the 
plaintiff  had  the  absolute  property.  Ehton  v.  Vance.  6  All 
684. 

10 In  replevin  for  a  vessel,  defendant   pleaded — 

1st.  Property  in  himself;  2nd.  Property  in  D.  ;  8rd. 
Property  in  B.  The  defendant  and  D.  each  swore  that  he 
was  not  the  owner  of  the  vessel.  D.  endeavored  to  shew 
that  it  was  the  defendant's  property  ;  and  the  defendant 
swore  that  it  belonged  to  B.,  who  was  not  called  as  a  wit- 
ness. The  Judge  directed  the  jury  that  the  plaintiff  was- 
entitled  to  recover,  unless  the  defendant  had  satisfied  them 
that  the  property  was  in  one  of  the  persons  named  in  the 
pleas.  The  jury  having  found  for  the  plaintiff,  the  Court 
refused  a  new  trial,  though  the  plaintiff  had  no  title. 
darkey.  Carey,  6  All  187. 

tt Defendant  in  replevin  pleaded  property  in  him-^ 

self.  He  had  assigned  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  but  kept  possession  of  the  goods  in 
question,  and  the  trustees  did  not  know  of  their  existence. 
Heldf  That  the  general  property  in  the  goods  passed  to  the^ 
trustees ;  and,  as  there  was  no  plea  of  property  in  them,  the 
plaintiff  was  entitled  to  recover.  Mcintosh  v.  Hastings,  6  AU 
284. 

J  tl—Pleadlnir— Proof. 

In  replevin,  the  defendant  pleaded  property  in  himself,, 
and  P.,  (without  any  plea  of  non  cepit.)  The  property  waa 
owned  by  the  plaintiff  and  P.  as  tenants  in  common,  and 
the  defendant  held  under  P.  Held,  That  the  plea  was  noi 
proved  ;  that,  to  entitle  the  defendant  to  a  verdict,  it  must, 
be  shewn  that  there  was  no  property  in  the  plaintiff.  Ood^ 
ard  V.  Tuck,  6  AU.  870. 

An  application  at  the  trial  to  add  a  plea  alleging  that 
the  plaintiff  and  P.  were  tenants  in  common  of  the  goods,. 
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and  that  the  defendant  at  the  time  of  the  replevin  held  the 
goods  for  and  on  behalf  of  P.,  was  refused.  HeUf  Thai 
ihe  refusal  was  right ;  and  that  the  Judge  had  no  power  to 
compel  the  plaintiff  to  reply  to  the  plea  at  the  trial.     Ibid. 

13— ]>anai:es« 

Substantial  damages  may  be  recovered  in  replevin, 
though  no  special  damages  is  allied  in  the  declaration. 
Per  N.  Parker,  J.,  That  special  damage  must  be  alleged. 
Firth  v.  Fitzpatrtck,  6  AU.  348. 

t4— PIcadisff—  l9auc« 

Lumber,  seized  as  having  been  cut  without  license,  was 
replevied  out  of  the  possession  of  the  seizing  officer 
within  fourteen  days ;  he  appeared  to  the  action,  and  plead- 
^ — ^1.  Property  in  the  Crown;  2nd.  That  the  lumber  was 
lawfuly  in  his  possession  by  the  seizure.  Held.  That  he 
could  not,  on  the  trial  of  the  issues,  raise  the  question 
whether  replevin  would  lie  for  lumber  so  seized  ;  and  that 
imlesB  the  pleas  were  proved,  the  plaintiff  must  recover. 
Also  that  the  burthen  of  proving  the  property  to  be  in  the 
Crown  was  on  the  defendant  as  in  ordinary  cases  of 
replevin.  Deshrimy  v.  LvMe,  6  AU.  892. 

If  replevin  is  improperly  used,  an  application  should  be 
made  to  set  aside  the  writ.    Ibid. 

19— Proceedings—Treflipasser  ab  Initio. 

Defendant,  an  officer  appointed  by  the  Canadian  Gov- 
ernment for  the  protection  of  the  fisheries,  seized  a  vessel 
belonging  to  the  plaintiff  iti  the  harbour  of  Gaspe,  in  the 
Province  of  Quebec,  on  the  18th  August,  for  an  alleged 
breach  of  the  Act  relating  to  fishing  by  foreign  vessels,  (31 
Yic.  cap.  61)  and  on  the  22nd  August  brought  the  vessel  to 
the  port  of  Shediac,  in  the  Province  of  New  Brunswick,  but 
did  not  deliver  her  to  the  collector  of  customs  there.  The 
Act  directed,  that  vessels  seized,  should  be  ''  forthwith  de- 
livered to  the  collector,  or  other  principal  officer  of  the  cus- 
toms at  the  port  nearest  the  place  where  seized.*'  There 
was  a  collector  of  customs  at  Gaspe,  and  at  several  other 
ports  nearer  than  Shediac.    No  proceedings  having  been 
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taken  towards  the  condemnation  of  the  vessel,  the  plaintiff 
replevied  her  on  the  6th  September.  Held,  per  Ritchie,  G. 
J.,  Allen  and  Weldon,  J.  J.,  That  by  taking  the  vessel  to 
Shediac,  and  retaining  her  there  in  his  own  possession,  the 
defendant  became  a  trespasser  ab  Initio,  and  that  replevin 
wonid  lie.  Per  Fisher  and  Wetmore,  J.  J.,  That  by  the 
seizure,  the  vessel  was  in  the  custody  of  the  law,  and  there- 
fore replevin  would  not  lie.  McOowan  v.  Bettn,  East  T. 
1871. 

16— SettlnfT  aside  wiit-'Q^uininary  motion. 

The  Court  will  not  set  aside  a  writ  of  replevin,  on  a 
summary  motion  unless  in  a  clear  case.  Where  there  was 
some  proof  of  property  and  possession  in  the  plaintiff,  and 
to  connect  the  defendant  with  the  taking,  the  Court  refused 
to  interfere.     Cliff  y.  Ounter,  2  Kerr  498. 

IT— Termination  of  suit— Assiirnment  of  bond. 

Where  on  a  writ  de  proprietate  probanda^  the  finding  is 
for  the  defendant,  the  replevin  suit  is  terminated,  and  the 
replevin  bond  cannot  be  assigned  to  the  defendant. 
Pollock  V.  Gardner y  2  Kerr  665. 

tS— Plea— Non  ceplt. 

In  replevin  on  the  plea  of  non  cepit  proof  that  the  de- 
fendant had  the  goods  at  the  place  alleged  is  sufficient  to 
entitle  the  plaintiff  to  recover.  McLeod  v.  McMillan,  3 
Kerr  64. 

il^^Pleadinfr— mistake— Lieave  to  withdraw  plea. 

A  defendant  in  replevin,  claiming  the  goods  under  a 
sale  and  delivery  from  A.  an  alleged  partner  of  the  plain« 
tiff,  pleaded  by  mistake,  that  at  the  time  of  the  taking,  the 
plaintiff  had  no  property  in  the  goods  except  jointly  with 
A.;  leave  was  given  to  withdraw  the  plea  and  plead  property 
in  himself,  on  payment  of  the  costs  occasioned  by  his  mis- 
take :  the  Court  rejecting  a  motion  made  on  behalf  of  the 
plaintiff  for  leave  to  discontinue  the  replevin  suit  without 
payment  of  costs,  and  to  order  the  replevin  bond  to  he 
cancelled.  Rourke  v.  Keogh,  1  All.  870. 
HO^PIaintifl^sriirht— Property— nilxtnrc. 

The  plaintiff  being  the  licensee  of  Crown  land,  agreed 
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to  allow  A.  to  out  logs  thereon  to  be  manafaotared  into- 
deals,  and  to  famish  him  supplies  to  carry  on  his  lumber* 
ing,  which  were  to  be  paid  for  in  deals  of  a  specified  quality,, 
delivered  to  the  plaintiff  at  Bichibucto.  Held,  (Streett  J. 
dissentiente^)  That  no  property  in  the  deals  when  cut.  vested 
in  A.  until  it  was  ascertained  what  portion  of  them  came 
within  the  description  the  plaintiff  was  to  retain,  and  there- 
fore that  the  plaintiff  might  replevy  the  whole  of  the  deals 
from  the  defendant,  to  whom  A.  had  delivered  them  before 
they  arrived  at  Bichibucto.  Held  also,  That  the  defendant 
having  mixed  with  these  deals  others  belonging  to  himself, 
which  he  refused  to  point  out  and  which  could  not  other- 
wise be  distinguished,  did  not  deprive  the  plaintiff  of  his 
right  to  replevy.     Dee  Brisay  v.  Mooney,  2  All.  58. 

Held,  per  Street,  J.,  That  under  the  agreement,  the 
property  in  the  lumber  was  in  A.  until  delivered  to  the 
plaintiff,  and  that  the  Judge  ought  so  to  have  directed  the 
jury ;  and  that  the  plaintifi  was  not  entitled  under  the  cir- 
cumstances to  replevy  the  lumber  from  the  defendant. 
Des  Brisay  v.  Mooney ,  2  AIL  63. 
91— Breach  of  bond— Claim  of  goods— Name. 

If  a  defendant  in  replevin  claims  property  in  part  of 
the  goods  replevied,  and  the  property  is  found  in  him  on 
an  inquisition  under  a  writ  de  proprietate  probanda^  this 
constitutes  a  breach  of  the  replevin  bond,  and  entitles  the 
defendant  to  an  assignment  of  it,  in  order  to  recover  the 
coats  of  the  proceeding.     Berry  v.  Mitchell,  2  AU,  880. 

Qiuere,  as  to  the  disposition  by  the  Sheriff  of  the  goods 
not  claimed  by  the  defendant,     Ibid» 

Property  replevied  was  claimed  by  the  defendant  in  the 
name  of  "  Barry'*  instead  of  "  Berry ;"  the  property  was 
found  to  be  in  the  claimant,  and  the  bond  was  assigned  to 
him  by  his  proper  name.  Held,  That  the  mistake  was  im- 
material. Ibid. 
99— PleadlBir— Evidence  aader  plea  non  cepit* 

Whatever  might  formerly  have  been  pleaded  to  an 
avowry,  may,  since  the  Bev.  Stat.  cap.  126,  be  given  in 
evidence  at  the  trial  in  answer  to  the  defence  under  the 
plea  of  non  cepit     Myers  v.  Smith,  4  AIL  207. 
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The  defendant  in  replevin  is  entitled  to  damages  on  a 
▼erdiet  in  his  favor  on  the  plea  of  non  cepit,  if  he  gives 
«ach  evidence  as  would  have  supported  an  avowry  under 
the  former  law.    Ibid. 

When  a  defendant  in  replevin  pleads  property  in  him- 
self or  a  third  person,  and  issue  is  taken  thereon,  the  onus 
•of  proving  property  is  on  the  defendant,  and  if  he  fails  in 
doing  so,  the  plaintiff  is  entitled  to  recover.  Graham  v. 
Wetnuyre,  4  All.  37B. 

•i4 Defendant  iu  replevin  pleaded  property  in  M., 

and  a  seizure  as  Sheriff  under  execution  against  M.  Bepli- 
•cation — property  in  the  plaintiff.  On  the  trial  the  defend- 
ant failed  to  prove  property  in  M.,  and  a  v  .^rdict  was  given 
for  the  plaintiff.  Held,  That  the  defendant  was  bound  to 
prove  the  whole  plea,  and  was  not  entitled  to  judgment 
nan  obstante  veredicto^  on  the  ground  that  the  replication 
had  admitted  that  the  property  was  in  custody  of  the  law 
and  therefore  not  repleviable.  Oraham  v.  Wettnore,  4  All. 
877. 


cannot  maintain  replevin  nnder  Act  13  Vic* 
cap.  48. 

See  Reg.  v.  McMaJion,  H  AU  125. 

il9— ]>aniage»— Jnry  not  bound  to  nrlve. 

If  in  action  of  replevin,  the  jury  find  for  defendant,  on 
the  plt^a  of  property,  they  are  not  bound  to  give  him  dam- 
ages, under  1  ilev.  Stat,  cap  126,  sec.  16.  Fearon  v. 
Murray y  5  -4 Mil." 

il6— The  Jury  not  finding  on  several  Issues. 

It  is  no  ground  for  a  new  trial  in  replevin,  that  the  jury 
have  not  distinctly  found  on  the  several  issues, — it  being 
understood  that  the  substantial  question  was,  to  whom  the 
property  in  dispute  belonged  ;  and  that  the  Court  might 
enter  the  verdict  on  the  several  issues,  acordingly.    Ibid. 

'SIV  —  CU^ods  not    replevled—Declaration  —  E vidence— 
]>aniaftes« 

A  declartion  in  replevin  charged  defendant  with  taking 
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and  deiainiiig  600  pieoes  of  deals,  20  fattocks,  and  20  ship- 
knees,  on  the  Ist  September  1867.  Plea — as  to  all  except 
S14  pieces  of  the  deals — non  cepit ;  and  as  to  them — ^pro- 
perty in  defendant.  Under  the  writ  of  replevin,  the  Sheriff 
took  a  railway  oar  load  of  deals,  containing  314  pieces. 
The  plaintiff  claimed  84  pieces  as  having  been  taken  from 
him  by  the  defendant,  but  only  gave  evidence  of  18  pieces 
in  the  load,  as  being  his  property.  No  futtocks  or  knees 
were  found  or  replevied — ^they  having  been  taken  by  the 
defendant  in  1865.  It  was  doubtful,  under  the  evidence, 
whether  the  Sheriff  hkd  delivered  to  the  plaintiff  the  84 
pieces  of  deals,  or  only  18  pieces ;  and  also,  what  had  be- 
come of  the  remainder  of  the  load.  Verdict  for  the  plain- 
tiff for  the  value  of  the  futtocks  or  knees ;  and  for  the  de- 
fendant, on  the  plea  of  property,  for  the  value  of  the  load 
of  deals.  Held — 1st.  That  the  futtocks  or  knees,  not 
having  been  replevied,  ought  not  to  have  been  included  in 
the  declaration,  and  that  the  plaintiff  could  not  recover  for 
them ;  2nd.  That  the  defendant  had  a  right  to  shew  at 
the  trial,  that  the  futtocks,  etc.,  had  not  been  replevied;  8rd. 
That  the  defendant  was  only  entitled  to  damages  for  the 
value  of  the  deals  replevied  and  delivered  by  the  Sheriff  to 
the  plaintiff,  and  not  for  the  whole  load;  and  that  it  should 
have  been  left  to  the  jury  to  determine  what  portion  of  them 
was  so  delivered.     Sleeves  v.  WUson^  1  Pug.  185. 

98— IdentUcaUon  ot  property— Writ— Evidence. 

It  is  not  necessary  to  put  the  writ  in  evidence  for  the 
purpose  of  identifying  the  property  seized  with  that  des- 
cribed in  the  declaration.     Davidson  v.  King,  3  Pug.  396. 

99- Damafres. 

Where  defendant  cut  limiber  on  plaintiff's  land  without 
his  permission,  and  replevin  was  brought  under  which 
plaintiff  got  possession  of  the  timber  cut.  Heli,  That  he 
was  also  entitled  to  recover  substantial  damages  beyond 
the  actual  loss  sustained,  if  the  jury  choose  to  allow  them. 
Ibid. 

SO— Expenses  talUnfr  care  ei  ^oods— DaauiirM  •■  & 
drst  talKin^— Complaint  only  as  to  last  taking. 

Expenses  paid  to  the  Sheriff  in  connection  with  the 
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Bftfe  keeping  of  property  repleded  are  recoverable  as  dam- 
ages. 

In  replevin,  where  the  plaintiff  complains  only  of  tke 
last  taking,  he  cannot  recover  as  he  might  in  trespass,  for 
damages  copsequent  on  a  first  taking,  even  when  the  first 
was  illegal,  or  the  defendant's  subsequent  conduct  was^ 
such  as  would  make  him  a  trespasser  ab  initio.  McQowan 
V.  BetU,  2  Pug.  90. 

8l->lirotice  of  action— Fisheries  Act  SI  Vic  €*.ap.  61. 

The  section  of  the  Act  81  Vic.  cap.  61,  (Canada  Act) 
requiring  notice  of  action  does  not  apply  to  replevin,  and 
a  plea  of  want  of  notice  could  neither  avail  as  a  bar  to 
the  action  nor  to  affect  the  action.    Ibid. 

SS— Plea  lion  cepit— Verdict  upon. 

In  replevin  where  the  defendant  pleads  non  cepit  or 
cepit  in  alio  loco  the  plaintiff  must  have  a  verdict  if  he  prove 
that  the  defendant  had  the  goods  in  the  place  mentioned 
in  the  declaration,  although  the  first  taking  was  in  another 
place.    IHd. 

S8— Counsel  lees— Boomaf^c^— Damages* 

The  plaintiff  in  replevin  cannot  recover  as  part  of  hi& 
damages  an  amount  paid  to  counsel  attending  on  the 
execution  of  a  writ  de  pro,  pro,  issued  on  a  claim  put  in  by 
defendant;  nor  a  sum  paid  for  boomage  where  the  timber 
replevied  was  in  charge  of  a  boom  company,  where  it  waa 
placed  for  safe  keeping,  that  being  a  charge,  which  he  aa 
owner,  would  be  liable  for  at  all  events.  Davis  v.  Cushing, 
5  AU.  642.  Davis  v.  Cushing,  5  AU,  383. 
S4— Pleading— Onus  ol  prool. 

Lumber  was  replevied  out  of  the  possession  of  the 
defendant  who  appeared  to  the  action  and  pleaded,  1st.  Non 
cepit,  2nd.  Property  in  the  defendant.  8rd.  property  in 
W.  E.,  and  4th.  property  in  the  Crown.  Held,  1st.  That  the 
plea  of  non  cepit  only  put  in  issue  the  taking,  and  it  was 
sufficient  for  the  plaintiff  to  entitle  him  to  recover,  to  prove 
that  the  defendant  had  the  goods  in  the  place  in  which,  etc., 
and  that  the  onus  of  proving  property  out  of  the  plaintiff 
was  on  the  defendant ;  and  2nd.  That  this  was  equaUy  the 
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•case  where  there  was  a  plea  of  property  in  the  Crown. 
Ogden  v.  Bourgeois^  2  Pti/i.  365. 

119— Delay  In  Issalnir  writ  de  prop,  prob.— Order  #1 
J«df(e— Several  clalais— Party  entitled  to  elalm. 

Under  a  writ  of  replevin  issued  aainst  defendant,  the 
Sheriff  seized  two  rafts  of  logs  in  the  possession  of  H.,  and 
one  in  the  possession  of  8.     Separate  claims  of  property- 
were  put  in  to  the  whole  of  the  logs  by  H.,  S.  and  M.,  re- 
spectively.    Plaintiff  did  not  issue  a  writ  de  prnp.  pmh. ; 
«nd  after  a  considerable  time  had  elapsed,  H.  and  S.  ob- 
tained a  summons  from  a  Judge  calling  on  plaintiff  to  shew 
cause  why  the  Sheriff  should  not  restore  to  them  the  logs 
taken  out  of  their  possession  under  the  writ.    On  the  re> 
turn  of  the  summons  the  Judge  made  an  order  for  the 
Sheriff  to  restore  the  property  to  H.  and  S.  on  the  ground 
that  plaintiff  had  shewn  no  cause  to  justify  the  delay  in 
issuing  the  writ.ile  prop.  prob.     Held,  per  Allen,  G.  J.,  and 
Wetmore  and  Duff,  J.  J.,  Weldon,  J.,  dissentiente.  That 
this  order  could  not  properly  be  made,  at  least  without 
giving  M.,  the  other  claimaint,  an  opportunity  of  being 
heard. 

Qtitere.  Whether  several  claims  can  be  put  into  pro- 
perty replevied  ? — Whether  any  person  but  the  one  out  of 
^vhose  possession  the  goods  were  taken  by  the  Sheriff  can 
put  in  a  claim  to  the  property?  Ellis,  As9tgne(\  etr,Y. 
Marooney,  1  P,  Jc  B.  7. 

96— DIscontlnnIng  action— Finding  ot  Jury  in  tavoar 
ot  claimant— Trover  snbseqnently  bronght. 

In  an  action  of  replevin  the  defendant  put  in  a  claim  of 
property,  and  plaintiff  issued  the  writ  de  prop,  prob.,  on 
which  the  Sheriff's  jury  found  the  property  in  the  claimant. 
Plaintiff  thereupon  discontinued,  and  brought  trover  against 
the  defendant  in  the  replevin  suit,  and  another  person.  It 
was  objected  that  plaintiff  could  not  recover,  as  he  was 
bound  to  proceed  in  the  action  of  replevin ;  but,  HeUi,  1st. 
That  the  finding  of  the  Sheriff's  jury  in  favor  of  defendant 
did  not  divest  plaintiff  of  his  property  in  the  logs,  but  simply 
determined  the  right  to  the  possession,  and  was  not  conctu* 
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sive  as  to  the  property.  Sad.  (per  Allen,  G.  J.,  and  Wel- 
(lon  and  Fipher,  J.  J.,  Wetmore,  J.,  dissentiente).  Thai 
though  by  the  Rev.  Stat.  cap.  126,  he  might  have  proceeded 
with  the  replevin  suit,  and  declared  in  such  form  as  he 
cliose,  the  Act  did  not  take  away  his  common  law  right  to- 
itring  trover  for  the  conversion  of  his  property  after  the  in- 
quisition.    Oibson  V.  McKean  and  Randolph^  8  Pug.  299. 

SIT— Several  elaimanUi  —  8lierlfl*s    retnrm— Signlmiir  or 
rlatm  by  attorney  ol  clalmaiit. 

In  a  replevin  suit,  where  the  Sheriff  returned  the  writ, 
with  an  endorsement  that  three  persons  (naming  them) 
claimed  propertv  in  the  goods  replevied,  an  application 
was  made  to  the  Court,  based  on  affidavits,  shewing  that 
separate  claims  had  been  put  in  by  the  parties  named, 
and  the  Court  was  asked  to  set  aside  all  except  the  first 
claim  filed,  but  as  the  Sheriff's  return  shewed  only  one  (a 
joint)  claim,  and  he  had  not  asked  to  amend  his  return^ 
the  application  was  refused — no  opinion  being  expressed 
upon  the  point  as  to  whether  several  claims  of  property 
can  be  received  by  the  Sheriff,  or  whether,  as  soon  as  one- 
claim  is  filed  with  him,  he  is  bound  to  return  the  writ. 

Semhle,  That  a  claim  of  property  signed  by  the  attor- 
ney of  the  claimant  is  sufficient.  EUis,  Aasiffnee,  (6c.  v. 
Moroonejf,  3  Pva.  542. 

88— Pleading— £sto|»pel—Repreftenfation. 

In  replevin,  plaintiff  may  shew,  the  same  as  he  mi;j;hi 
in  trovor — that  defendant  by  his  acts  is  estopped  from 
denying  that  the  property  in  question  is  the  plaintiff*s^ 
and  if  the  alleged  estoppel  is  in  pais^  it  may  be  relied  on 
in  evidence  without  being  pleaded.  A  mere  representation 
of  a  fact  will  not  amount  to  an  estoppel  unless  it  was 
made  with  the  intention  of  inducing  another  party  to  act 
upon  it,  and  he  does  act  upon  it  and  alter  his  position. 
Hegan  v.  Fredericton  Boom  Co.,  2  P.  d  B.  165. 

88— Verdic;t  lor  portion  ol  property— Findinf^  ot  Jury 
lor  part. 

Plaintiff  declared  for  the  alleged  unlawful  taking  by 

defendant  of  600  logs;  but  the  jury  onlv  found  the  plain- 
72 
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iiff  entitled  to  460.  Held,  That  the  plaintifiTs  cause  of 
action  as  to  150  logs  beipg  answered,  defendant  was  en- 
titled to  a  verdict  for  that  portion  under  sec.  72  of  the 
<jomiion  Law  Procedure  Act,  1875.  Hanm^ton  v.  Conn'ur, 
B  Ptuf.  212. 

40— Replevy  of  goods  taken  on    execntion— Claiai  of 


Where  plaintiff  replevied  from  defendant  goods  which 
the  latter  had  levied  under  an  execution  for  taxes  issoed 
against  plaintiff,  and  defendant  put  in  a  claim  of  special 
property,  upon  which  a  writ  of  r/r  prop,  proh,  issued,  and 
the  Sljeriff*s  jury  found  the  special  property  in  the  claim- 
ant under  the  execution,  the  Court  set  aside  the  inquisition, 
Jiolding  that 'the  claim  of  property  and  writ  de  prop.  prob. 
were  not  applicable  to  such  a  case.  Renaud  v.  Keswick, 
1  P.  d:  B.  8. 


41— Claim  ot  property— Party  entitled  to  claim. 

Plaintiff  as  assignee  of  the  estate  of  an  insolvent, 
replevied  certain  goods.  Held,  that  while  the  sheriff  still 
had  possession  of  the  property,  and  before  its  delivery  to 
the  sheriff,  sec.  125  of  the  Insolvent  Act  would  not  prevent 
41  claim  of  property  being  put  in  under  the  Replevin  Act. 

No  person  but  the  defendant  (the  person  out  of  whose 
possession  the  goods  have  been  taken)  can  put  in  a  claim 
of  property  in  replevin.  Vamcart,  Assignee  <£-c.,  v.  Shep- 
hrd,  2P.&B.  225. 

*riiird  party  clainiinp^  property  -Effect  of  assignment 
of  Bond  and  recovery. 

See  Bond  C.  28.     Wheeler  v.  Stewart. 
49— Property  not  reple viable— Practice. 

Where  defendant  in  replevin  wishes  to  raise  the  ques- 
tion that  the  property  replevied  was  in  custody  of  the  law 
and  therefore  not  repleviable  he  should  apply  to  set  aside 
-the  writ  instead  of  pleading  it  as  a  defence.  Hanington 
V.  Girouard,  8  Pug.  161. 

•43— InsuHicieney  of  plea. 

Where  in  a  declaration  in  replevin  plaintiff  alleged  that 
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the  defendant  took  and  unjustly  detained  plaintifTs  proper- 
ty, it  is  no  answer  for  defendant  to  plead  that  the  goods 
were  in  possession  of  G.  and  that  defendant  took  them 
under  an  execution  against  him  ;  or  under  an  attachment 
issued  under  the  Insolvent  Act.  Such  a  plea  neither 
traversing,  nor  confessing  and  avoiding  the  plaintiff's 
H  negation.     Ibid. 

Semble,  that  the  finding  of  a  jury  under  a  writ  de  prop 
prob.  in  favor  of  the  claimant  is  not  conclusive,  and  plain- 
tiff may  issue  second  writ.     lb. 

Costs— Inserting      uiinecessitry      counts^      costs     not 


See  costs  120.  •  lb. 

44— Pleading  Mriih  party  as  Owner  and  nol  as  plain- 
tilths  air«nt. 

Defendant  purchased  lumber  from  D.,  who  claimed  to 
be  the  owner.  In  replevin  by  the  plaintiff,  who  owned  the 
lumber,  the  defendant  cannot  set  up  as  a  defence  that  D. 
had  authority  from  the  plaintiff  to  sell  the  lumber  for  a  cer- 
tain price ;  the  defendant  in  purchasing  having  dealt  with 
D.  as  the  owner  of  the  lumber,  and  not  as  the  plaintiff's 
agent.     Davis  v.  Cushing,  5  All.  883. 

4«l— RiiThtto  begin— ^^ettiuK  aside  inquisition. 

On  the  trial  of  a  claim  of  property  in  replevin  under 
writ  de  pro.  pro^  the  claimant  is  the  person  entitled  to 
begin. 

The  Court  has  power  to  set  aside  an  inquisition  in  re- 
plevin, found  under  a  writ  de  pro.pro.  Bailey  v.  McDufee, 
2  P.  db  B.  26. 

4<^Onus  of  proof. 

Onus  of  proving  property  as  stated  in  the  pleas  is  on 
the  defendant,  and  he  is  bound  to  begin.  Qraham  v.  Wet- 
nwrey  4  AU.  373. 

IT- Wronj^fnl  takinn^— Traverse  of,  necessary. 

In  replevin  a  plea  alleging  that  at  the  time  of  issuin;^ 
and  service  of  the  writ  the  goods  were  not  in  defendant's 
possession,  without  traversing  the  wrongful  taking,  is  bad. 
DavvUoii  V.  Kinff^  2  Pag.  526. 
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48~Olstrefts  for  rent— Claim  hj  landlord. 

The  1  Rev.  Stat.  cap.  126,  sec.  12,  allowing  elaims  of  pro- 
perty to  be  put  in  in  an  action  of  replevin,  is  not  applicable 
to  cases  of  distress  for  rent.  Se4'  Distress.  Raurk  t. 
Parks. 


49--]iIotlon  to  set  aside  mrrit—lViatter  of  defence 
be  pleaded. 

The  defendants  being  Government  contractors  for  con- 
structing a  portion  of  the  Intercolonial  Railway,  employed 
sub-contractors  to  cut  railway  sleepers  for  them.  The  sab- 
contractors  went  on  plaintiffs  land  without  his  pennission 
and  cut  timber  for  the  defendants.  An  action  of  replevin 
being  brought  the  defendants  moved  to  set  aside  the  writ 
on  the  following  grounds  :  1st.  Defendants  had  ri^t  as 
Government  contractors  to  cut  timber  anywhere  for  rafl- 
way  purposes.  2nd  Misnomer  of  one  of  the  defendants. 
8rd.  Defendants  not  the  proper  persons  to  be  served,  not 
being  in  possession.  Held,  Tihsi  the  1st  and  8rd  objeeiionE 
would  be  defences  to  be  set  up  by  plea,  and  that  the  writ 
could  not  be  set  aside  on  these  grounds.  Held,  also.  Thai 
a  fefendant  may  be  sued  under  a  name  he  is  commonly 
known  by,  though  it  is  not  his  proper  name.  Davidson  t. 
A'tn^,  2  Png.  5. 
«IO— Sherlil^s  Jnnr.—County  Court. 

In  replevin  in  the  County  Court  seven  is  the  proper 

number  of  jurymen  under  a  writ  de  pro.  pro.     Gregory  v. 

McQuade,  3  Pug.  1.     {See  now  Consol.  8tat.  cap.  45.  see. 

15.) 

Service  ot  writ  by  SheriH— Interest  as  Inspector  of 
estate~l¥rit  set  aside. 

See  Sheriff  81.     FairwefUher  v.  Nerers. 

Won  tennit— Frand  majr  be  given  in  evidence  nnder 
plea  of. 

See  Landlord  and  Tenant  VII.    7  McLeod  v.  McQukk. 

Ei&cessive  Unding  of  |nry— Ne^r  trial  mrdered  naiess 
plainiiH  consents  to  reduce  verdict— Party  caaasi 
fix  damaircs  bimself— Bicht  to  lutve  verdict  Isr 
nominal  dnmages— Fostea^ 

See  Practice  VI.  52.     Sleeves  v.  Wilson. 
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Applicntion  to  add  plea  on  trial— Judge  has  ao  power 
to  compel  plaiatiflrto  reply  at  trial. 

See  Sapra  12. 

Delivery  of  voods— Bill  of  lading  -  Possession— Plea— 
Replication. 

See  Pleading  II.  28. 
Pawnee  may  maintain  replevin  afptinst  pawaor. 

See  Bailee 

Former  recovery— Evidence  in  former  action. 

See  Evidence  III.  17. 

Jnstice^s  Court— Removal  ot  proceedings  in  replevin 
nol  by  review,  but  by  certiorari. 

See  Biistifi  v.  Howeli,  1  AU,  696. 

Cattle  impounded— Justice  may  grant  replevin  for. 

See  Justice  of  the  Peace  II.  11. 

Costs. 

See  Costs  VI,  101,  102. 

Replevin  will  not  lie  for  liquors  seized  under  a  warrant 
issued  by  a  Justice  of  the  peace  under  the  prohibitory  li- 
quor law  18  Vic.  cap.  86.      Breeze  v.  Stockford^  9  AU.  829. 

Jndi^ent  as  in  case  ot  non-suit  not  prantable  in  re- 
plevin. 

McGeehan  v.  Hale,  8  AIL  507. 

iiheriir— Trial  ol  claim— SherilTs  duty  not  Judicial,  and 
may  be  perlormed  by  Deputy. 

Crane  v.  AUison,  4  AU.  59. 

RfiPLEVIJV  BOIVD. 

See  Bond  I.  C. 

R£PRE8£lVTATIO]V. 

Warranty. 

RESERVATION. 

Deed — ^Highway. 

RESCUVDIHrO  CONTRACT. 

Action  at  Law — Stata.  Qao. 

RESIDUE  AND  RESIDUARY  LEGATEE. 
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RESPOBTDEAT  SUPERIOR. 

See  Action  at  Law  YI. 

RESTITUTION,  1¥R1T  OF. 

'*   Landlord  and  Tenant  VII.  5.  6. 
— Offroods. 

See  Criminal  Law. 

RESTRAINT  OF  TRADE. 

"   Contract  88. 

Resultinir  Trust  • 

See  Trust. 

RETAIBTER. 

**   Attorney. 

^      RETURN. 

Writs  -Executions. 

See  Execution — Practice. 

REVENUE. 

"  Attorney  General — Custom  Duties — Criminal  Law 
II.  10. 

REVENUE  ACT. 

See  Criminal  Law  I.  9. 

Under  the  Provincial  Hevenue  Act  8  Vic.  cap.  1,  rum 
not  being  of  the  proof  of  twenty-six  by  the  bubble  is  not 
liable  to  the  specific  duty  thereby  imposed ;  the  words  of 
the  Act  being  unambiguous,  the  known  intent  of  the  Legis* 
lature  to  impose  the  duty  cannot  be  regarded.  Hammond 
V.  Robinsorif  2  Kerr  295. 

By  the  Act  11  Vic.  cap.  67,  ''no  spirits  shall  be  im- 
ported into  the  Province  in  casks  of  less  size  than  to  con- 
tain one  hundred  gallons,  or  in  other  than  decked  vessels 
of  not  less  than  thirty  tons  register ;  and  all  spirits  im- 
ported contrary  to  the  provisions  of  the  Act,  or  that  may 
be  found  on  board  any  vessel  of  less  than  thirty  tons  regis- 
ter, in  casks  of  less  size  than  to  contain  one  hundred  gallons, 
within  the  limits  of  any  port  of  entry  in  the  Province,  shall 
be  seized  and  forfeited,"  etc.  Held,  That  spirits  in  casks 
less  than  one  hundred  gallons  were  liable  to  forfeiture, 
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though  the  vessel  iu  which  they  were  imported  was  over 
thirty  tons  register.  Attorney  Oeneral  v  20  Vaska  Spirits ,. 
2  AU.  457. 

REVCNUfi  OFFICER. 

See  Criminal  Law  I.  8. 

A  vessel  fraudulently  landing  goods  by  means  of  boats^ 
shall  be  legally  intended  to  have  come  into  port  under  the 
revenue  laws.  Statutes  relating  to  the  revenue  are  not  to 
be  construed  as  Penal  Acts  in  proceedings  against  persons- 
for  smuggling  goods  into  the  Province.  Attorney  Oeneral 
V.  Patterson,  C.  Ms.  16. 

RfiTGRSIOlVARY  IMT£REST. 

Plaintiff  leased  cattle  to  T.  for  ten  years,  at  the  end  or 
which  time  T.  was  to  give  up  the  cattle  or  others  in  their 
stead,  in  as  good  condition  as  at  the  date  of  the  lease. 
Jleld,  That  the  plaintiff  had  no  absolute  reversionaiy 
interest  in  the  cattle,  and  could  not  maintain  an  action  on 
the  case  against  the  Sheriff  for  selling  them  under  an  exe- 
cution against  T.  during  the  term.  Good  v.  Winslow,  4 
AU.  241. 

REYESTIIVG  PROPERTY. 

See  Shipping  Law  6. 

REVIEW- 

See  Justice  of  the  Peace  XL 

Where  the  general  ground  of  objection  is  taken  in 
Court  below  and  yet  the  true  reason,  in  support  of  the  ob- 
jection is  not  advanced,  the  Counsel  on  review  should  not 
be  prevented  from  urging  other  reasons  ani  principles. 
Kennedy  v.  Tumbull,  2  Pug.  378. 

Parish   Court— Same    riflpht  of  review  as  'in  Jnstiee^s 
eivil  court. 

Dumphy  Ex  parte  1  P.  i6  B,  45. 

Portlaud  (Town  ol)  Civil  Court. 

See  Portland. 

Affidavits— Use  ol. 

On  review,  before  a  County  Court  Judge,  of  a  judgment 
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obtained  in  a  Justice's  Court,  several  affidavits  were  pro- 
ducedi  in  addition  to  that  of  the  party  applying  for  review, 
provided  for  m  section  44  of  the  1  Bev.  Stat.,  cap.  187,  which 
were  necessary  to  bring  before  the  Judge  the  grounds  relied 
on  for  a  review.  Held,  on  application  for  a  certiorari  to 
remove  the  proceedings  on  review,  (per  Allen,  G.  J.,  and 
Weldon  and  Fisber,  J.  J.)  That  tbe  Judge  was  right  in 
permitting  the  affidavits  to  be  used,  and  in  allowing  for 
them  in  the  costs  of  review.  But,  per  Wetmore,  J.,  That 
tbe  affidavits  were  improperly  used,  and  tbat  the  Judge 
had  no  power  to  look  at  any  papers  except  tbe  Justice's 
return  and  the  affidavit  provided  for  in  section  44. 

Quare,  Whether  the  Supreme  Court  has  any  control 
over  costs  taxed  by  a  Judge  of  a  County  Court  in  a  revie«? 
case      Ex  parte  Welling,  8  Pug.  218. 


The  proceedings  in  replevin  before  a  Justice  of  tbe 
Peace  under  tbe  Act  1  Wm.  IV,  cap.  9,  cannot  be  removed 
into  Supreme  Court  by  an  order  for  review  as  provided  iu 
the  Justices*  Act  4  Wm.  lY,  cap. 45.  Tbe  mode  of  removal 
is  by  certiorari.  The  jurisdiction  by  review  cannot  be  ex- 
tended to  cases  not  named  in  the  Act  4  Wm.  lY,  cap,  45. 
Austin  V.  Howell,  1  AU.  596. 

Costs  irhere  oo  luristficlion. 

See  Costs  X ,  same  case. 

Party  obtainlnn^  order  for  review  huN  tbe  rif^lit  to  be- 
gin at  ibe  beariuv. 

Same  case. 

Proceediuf^s  by  review  not^appiicabie  to  Civil  Court  ol 
Town  ot  Portland. 

See  Portland  (Town  of.) 
Keview  of  Judge's  order. 

See  Practice  Y.  6  a. 
Vaxation  of  costs* 

See  Costs. 

REVOCATION. 

See  Executors  and  Administrators. 
*'    Arbitration. 
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Ot  provisions  in  will. 

See  Contract  14. 
^Trustee— ReTocatiom  of  autliority  ol* 

F.  died  in  the  latter  part  of  August,  1870,  intestate, 
having  his  life  insured  in  the  sum  of  $6000,  **  to  l»e  paid  to  E. 
<the  plaintiff)  his  wife,  if  she  should  survive  him ;  if  not, 
to  the  children  of  the  assured,  or  their  le;al  re^iresenta- 
tives.*'  On  the  18th  September  following,  plainti  1*  gave 
defendant,  in  writing,  authority  to  colle-t  the  insurance 
and  use  it  for  the  purpose  of  payini;  the  d^i»ta  of  her  hus- 
band. Subsequently,  on  the  IGUli  September,  defendant 
not  being  satisfied  with  the  previous  authority,  procured  a 
deed  poll,  whereby  the  plaintiff  assigned  the  policies  to  him 
in  trust  for  payment  of  the  remainder  to  plaintiff.  Two 
creditors  were  about  taking  steps  to  attach  the  policies  in 
the  United  States,  when  being  informed  by  the  defendant 
of  the  assignment,  they,  at  his  request,  took  no  further  pro- 
ceedings. On  the  30th  March,  1872,  and  before  defendant 
had  paid  over  any  money  in  pursuance  of  the  deed,  plain- 
tiff signed  a  revocation,  and  through  her  solicitor,  made  a 
demand  from  defendant  of  the  amount  received  on  the 
policies.  Notwithstanding  this,  defendant  distributed 
among  the  creditors  what  was  necessary  to  discharge  their 
claims.  The  plaintiff  having  sued  defendant  for  the  whole 
«um  received  from  the  Insurance  Co.  Held,  1st,  That  it 
was  competent  for  plaintiff  to  revoke  the  authority  given  to 
defendant  so  long  as  he  had  neither  parted  with  the  fund 
or  entered  into  any  binding  obligation  with  the  parties  to 
whom  the  money  was  to  be  paid.  2nd.  Tnat,  as  there  was 
no  debt  due  from  plaintiff  to  the  creditors  of  her  husband, 
nor  any  obligation  on  her  part  to  discharge  his  indebtedness, 
the  fact  of  defendant's  having  communicated  to  F.*8  credit- 
ors the  authority  to  receive  and  pay  over  the  money, 
would  not  be  sufficient  to  prevent  the  plaintiff  from  chang- 
ing its  disposition  by  revoking  the  authority.  8rd.  ^Per 
Ritchie,  C.  J.,  and  Allen  and  Weldon,  J.  J.,  Wetmoro,  J. 
•dissentiente,)  That  the  engagement  entered  into  with  the 
<5reditorfl  who  were  about  attaching  the  policies  was  bind- 
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ing,  and  the  plaintiff  could  not  recover  the  amounts  paid 
over  to  them.    Frost  v.  Kerr,  2  Pug.  888. 

RIGHT  OF  EWTRT. 

See  Deed  I  25 — Limitation  of  Actions. 

RIGHT  OF  ITAT. 

Presumption  ol-<Lost  deed. 

See  Evidence  VI.  12. 

Deed—CouMrurtion. 

See  Deed  V.  4. 

RIOHT  TO  BEGinr 

Replevin. 

Onus  of  proving  proi)erty  as  stated  in  the  pleas  is  on  the 
defendant  and  he  is  bound  to  begin.  Graliam  v.  Wetmore, 
4  AU.  878. 

On  trial  of  claim  of  property  under  writ  de  pro.  pro. — 
the  claimant  is  the  person  entitle  to  begin. 

See  Replevin   45. 

Proceedinn^s  on  review  from  Justices^  Court.        % 

See  Pratice  XIV.  2. 

Riparian  proprietor— Rii^ts  of. 

A  riparian  ])roprietor  whose  land  is  bounded  by  high 
w  uter  mark  has  the  right  to  an  unobstructed  access  from 
h.  >  land  to  the  navigable  waters  of  the  arm  of  the  sea  when 
til  •  tide  is  up,  and  though  the  title  to  the  shore  is  in  the 
ci'Wn,  he  has  the  right  to  the  unobstructed  access  from 
hid  land  on  the  shore  to  tha  navigable  waters  of  the  arm  of 
the  sea  when  the  tide  is  out,  and  can  recover  damage  fro.a 
any  person  who  interferes  with  or  injuriously  affects  that 
right  or  the  exercise  of  it.  S.  erected  a  smoke  house  be- 
tween high  and  low  waters  mark,  opposite  B*s  land,  and 
near  B's  store.  The  smoke  and  effluvia  from  the  smoke 
house  injured  B's  goods  and  interfered  with  his  business. 
Held,  That  B.  had  a  good  cause  of  action  against  S.  for  th;^ 
injury  so  inflicted.     Bi/ron  v.  Stltnpaon,  \  P  d  B  697. 

RIVER. 
Hiipliway—Obstructing— Damai^e. 

See  Action  on  the  Case  IV. 
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Oram  IN^anded  hj  river  emnvey  no  Citie  below  nigh 
crater  mark* 

See  GrowD  Grant  I.  18. 
URiarl  bailc  on  navigable  river. 

See  Action  on  the  Case  lY.  8. 
Erection  ofdam— Rlipht  to  destroy* 

See  Water  Course. 

ROAD. 

"   Highway. 

ROAD  niASTER. 

"   Credit. 

ROYAL  IJVSTRUCTIOIVS. 

"   Crown  Grant  III.  2. 

RUI.£  FOR  BODV. 

"   Practice  VIII.  5. 

RULE  OF  COURT. 

Rule  of  Court  not  a  reconl.     JVataon  v.  Roberts,  8  Kerr 
609. 

Jndffe^s  certlflcafe  cannot  be  made  a  rule  of  Court. 

See  Judge  IV.  7. 

Order  ot  nisi  prius   necessary    to    make   a    rule     or 
Court  before  It  can  be  set  a«»ide. 

See  Nisi  Prius. 

RULES-PRIVV  COU.^CIL. 

"     Privy  Council. 


8AIIVT  JOHff  BRIDGE  COJUPAATY. 

"     Joint  Stook  Company. 

SAINT  JOMW  (CITY  OF). 

Under  the  Charter  of  the  City  of  Saint  John,  the  fine 
impose*  1  upen  a  person  carrying  on  trade  within  the  city 
without  having  been  admitted  a  freeman,  is  recoverable 
before  the  Mayor,  though  the  warrant  to  levy  the  fine  must 
be  under  the  common  seal  of  the  city.  Regina  v.  Smaily 
1  Kerr  48. 
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JmdsaiCBC  bjr  defaiili— Particulars— Praot—Pmciiee. 

See  City  Court. 

Power  to  make  Pilotage  Besiilatioms. 

See  Pilotage. 

Corporation  of  Saint  Jobn— Umitlnf^  power  to   mafeLe 
by-laws— UTo  rivbt  to  do  so. 

See  By-Law  6. 

■licence  to  sell  tresb  meat— Convirtion  against  tree- 
man  ot  city. 

See  By-Law. 

SALARY. 
Liability  of  Committee  tor  salary  of  preacbcr. 

See  Credit. 

SAKE. 

Sheriff's  deed — Vendor  and  purchaser. 

Cancellinir  sale— Revesting  ot  property. 

See  Shipping  Law  6. 

Airreement    tor    sale  ot   stranded  ship— UTo  property 
passing. 

See  Shipping  Law  7. 
Ifotice  of  sale  by  posters  and  advertisement. 

.  See  Executors  and  Administrators  V.  2. 
Plaintili  pnrcliasing-  at  a  sale  under  decree. 

See  Equity  10. 

Purchasing  equity  ot  redemption. 

See  Mortgage  17. 
Actual  Delivery. 

See  Delivery — Contract. 

Power  ot  sale  in  IVfortKage-Assignment. 

See  Mortgage  IB. 

*Saleol  iriiarlage -Written  conditions— Ferbal  state- 
ment by  Clerks. 

See  Evidence  V.  8. 

.Sale  of  vessel  by  Joint  owners-Joinder  in  action  for 
share  ot  proceeds. 

See  Action  at  Law  XIII. 
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Sale  ot  Shareti. 

See  Assessment  19. 

SALVAGE. 

"    Shipping  Law. 

SATISFACTION. 

''    Suspension — Accord  and  Satisfaction. 
Entry  ot,  of  Jatftrmeiit. 

See  Sheriff's  sale  2. 
Jadi^eiit  against  Slieiiil. 

See  Trespass  III.  5. 
Taking  bill  ot  exciiangi!  for  debt. 

See  Bills  and  Notes  Y.  29,  30,  81. 
''    Judgment  I.  1,  2. 

Wbether  bill  or  note  taken  as— A  question  tor  the  Jnry.. 

See  Evidence  XII. 

Atter  onejndgment  satisHed,  it  is  too  late  to  be  set-oA 
against  another. 

See  Set-off  7. 

SCIENTER. 

"    Evidence  III.  80. 

SCIRE  FACIAS. 

'*    Practice  IV.  8—9,  VI.  48. 

Every  writ  of  scire  facias  should  state  the  particular 
circumstance  which  entitle  the  party  to  the  remedy  sought 
to  be  obtained.  Any  matter  which  might  have  been  pleaded 
in  the  original  action  cannot  be  pleaded  to  an  ordinary 
scire  facias  under  the  Statute  of  Westminster.  A  party  can 
only  have  judgment  prayed  for  in  his  scire  facias^  and  such 
Judgment  will  not  be  available  to  give  him  an  executioni 
against  a  joint  debtor  not  brought  into  Court  in  the  origi- 
nal action,  or  under  the  Act  of  Assembly  26  Geo.  III.  sec. 
24. 

SemblCy  That  the  pleading  to  a  scire  facias,  under  any 
Act  of  Assembly,  would  be  governed  by  the  same  rules  as 
under  the  Statute  of  Westminster.  Johnston  v.  TibhitSy 
Ber.  855. 
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SCIENTIFIC  WITIVESS. 

See  WitDess. 

9CMOOE.fi. 

**   Parish  Schools — Common  School  Act. 

SCHOOL  ASSESSMENT. 

*'    Assessment  II. 
Compelling  asseti«iii^nt  lo  salisty  Mu^tgwmeuu 

Sec  Mandamus  18. 

SCHOOL   INSPECTOK. 

'*  Common  School  Act. 

SCHOOL.  TEAf^HER. 
Oi«iiii6»al— Trustees— Inliabitiuit«-I«iHbllit)r. 

A  licensed  school  teacher  employed  hy  the  inhabitants 
•of  a  school  district,  with  the  assent  of  the  trosfcees,  under 
the  provisions  of  the  Parish  School  Act,  (1  Bev.  Stat.  cap. 
49)  can  only  be  dismissed  during  his  term  of  engagement, 
by  the  trustees ;  aud  if  the  inhabitants  exclude  him  from 
the  school,  whereby  he  is  prevented  from  obtaining  the 
provincial  allowance  under  the  Act,  they  are  liable  in  an 
action  on  the  case.     Connor  v.  WUfgins^  5  All,  185. 

If  the  plaintiff  had  been  guilty  of  misconduct,  but  was 
not  legally  dismissed  by  the  trustees.  Setnble,  That  he 
•could  only  recover  nominal  damages.     Ibid, 

SECO.HDABV   EVIDEIVCE. 

See  Evidence  VII. 

«<E<  O.HD  ACTiO.V 

*'   Action  at  Law  VIIL — Former  iiecoverv. 
^layiui^  proceedings  in* 

Proceedings  in  second  action  for  same  cause  will  be 
stayed  until  the  costs  of  the  first  action  are  paid,  where  the 
plaintiff's  conduct  has  been  negligent  or  vexatious.  Egta- 
brooks  v.  McKenzie,  C.  Ms,  41. 

.^taylnfK  proceedings  until  payment  of  costs  of  previoa^ 
action. 

See  Practice  VI.  43.     Ejectment  IV.  6. 

Where  judgment  quasi   non-suit   was  signed    against 
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plaintiffs  for  not  proceeding  to  trial  pursuant  to  notice,  and 
he  afterwards  brought  a  second  action  for  the  same  cause, 
it  appearing  that  the  plaintiff's  conduct  was  not  vexatious 
or  negligent,  biit  that  he  was  prevented  from  proceediag  to 
trial  under  circumstances  which  would  if  shewn  to  the 
<Jourt  have  been  sufiScient  to  have  prevented  the  granting  of 
the  motion  of  non-suit,  the  Court  refused  an  application 
to  stay  proceedings  in  the  second  action  until  payment  of 
costs  in  the  former  suit.     Wetmore  v.  Baxter,  3  Piuf.  235 « 

SCHOOI^  TKUSTEES. 

Removal  of  proceediiif^s. 

See  Certiorari  I.  1. 

SEA  SHORE. 

**   Riparian  Proprietor — Limitation  of  Action — Intru- 
sion. 

SEAL. 

See  Corporation — Insurance. 
Policy  valid  without  seal. 

See  Evidence  VI.  5. 


Soli€itor^fi(  appointment  b^  Company  need  not  be  under 
seal. 

See  Principal  and  Surety  1. 
Foreii^n  Judfrment— Seal  ot  Court— Prottl. 

See  Judgment  III. 

I^etters  ot  administration  need  not  be  under  particular 
seal. 

See  Executors,  etc.,  IV.  *2. 
Ucense  to  cut  timber— IVecessily  of  seal. 

See  License  6. 

4^'orporate  or  private  seal    on    acknowledgement  of 
deed  in  Great  Britain. 

See  Deed  I.  28. 

SEARCH. 

Eor  papers. 

See  Evidence  VII.  15,  16,  17. 
—For  witness. 

See  Evidence  VII.  22. 
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SEARCH  MTARRAWT. 

See  Justice  of  the  Peace. 

SEA  WALI.S. 
Keei^inff  In  rei^alr— liiabllity. 

See  Corporation  28. 

SEA  WORTH  IIVESS. 

"   InsuraDce. 

seaihaw's  waoes. 

Deviation  in  voyafre— Rli^t  to  sne— Llabiiily  oi  part 
owner  of  vessel  ior-nJnrisdlt^ion  of  Jnstlce  oTtlie 
Peaee. 

See  Shipping  Law  9 — Justice  of  the  Peaee  II.  3. 
Chani^e  In  ownership  oi  vessel— Liability  for  waives. 

See  Shipping  Law  15. 

SECOND  APPLICATION. 
Certiorari— Amended  aHldavlts. 

See  Certiorari  III.  18. 

JVIandamns. 

See  Practice  V.  17. 

SECURITY. 

See  principal  and  snrety—Satlsflictlon— Suspension  of 
remedy  by  taking. 

See  Judgment  I.  2. 

SECURITY  FOR  COSTS. 

•*   Costs. 

SEDI  ACTION. 

An  action  cannot  be  maintained  by  a  father,  for  the 
seduction  of  his  daughter  while  she  is  hired  by  the  month 
in  the  service  of  another  person  ;  though  the  father  received 
her  wages,  and  was  obliged  to  maintain  her  in  consequence 
of  her  pregnancy.  (Ritchie,  J.,  hesitante.)  Simpion  v. 
Reed,  4  All  52. 

SEPARATE   PROPERTY. 

See  Husband  and  Wife. 

Servant— BTeffllirenee. 

See  Master  and  Servant. 
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Service  of  papers,  eie. 

See  Practice  IV. 
—By  publication. 

See  InBolveiit  Act  28. 

MET-OFF. 
Reduction— Payment  or  sef-olT. 

See  Costs  I.  8. 

I-  Ag^reenient  to  set  oflT— Judyment  assigned. 

A  party  taking  an  assignment  of  a  judgment  after 
notice  that  the  assignor  bad  agreed  with  the  defondant  to 
set  off  the  amount  against  a  judgment  recovered  by  the 
defendant  against  the  assignor,  is  bound  by  that  agreement ; 
and  cannot,  by  issuing  execution  upon  the  judgment  as- 
signed to  him,  defeat  the  defendant's  rigbt  of  set-off. 
Coombes  v.  Hatheway,  3  Kerr  682. 

3— Right  of  set-on—Adinisslbility— Adniinlsirator. 

In  assumpsit  upon  promises  to  an  intestate,  a  note  of 
hand  made  by  him,  and  after  his  death  endorsed  to  the 
defendant,  cannot  be  pleaded  as  a  set-off  to  an  action  by 
the  administrator.  Currt/  and  Orr,  Administrators,  v. 
Hibhard,  Ber,  188. 

3— Penalty— Arbitration  bond. 

In  an  action  of  debt  for  the  penalty  of  an  arbitration 
bond,  in  which  the  plaintiff  assigns  as  the  only  breach  the 
non-payment  of  a  certain  liquidated  sum  awarded  by  the 
arbitrators  to  be  paid  to  him  by  the  defendant,  a  set-off 
may  be  pleaded  ;  and  such  set-off  is  pleadable  to  the  sum 
BO  awarded,  and  not  to  the  penalty  of  the  bond.  Sliaw  ▼. 
Wilson,  et  aL,  Ber.  390. 

4 In  assumpsit  for  supplies  and  advances;  the  de- 
fendant in  order  to  meet  the  amount  proved  by  the  plain- 
tiffs and  to  claim  a  balance,  gave  in  evidence  a  quantity  of 
lo^s  delivered  by  the  defendant  in  1846,  to  B.  &  Co.,  with 
the  assent  of  the  plaintiffs,  to  pay  a  debt  due  from  the 
plaintiffs,  to  B.  &  Co. ;  in  reply  the  plaintiffs  shewed  an 
agreement  between  the  defendant  and  B.  &  Co.,  stipulating 

that  the  logs   were   delivered  to  B.  &  Go.  by  defendant,. 
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B.  &  Co.  to  give  the  defendant  20s  per  thousand,  the  de- 
fendant to  pay  the  plaintiffs  through  B.  &  Co.  &oy 
amount  justly  due  by  defendant  to  plaintiffs,  and  stumpage 
to  B.  &  Co.,  and  any  balance  due  after  deducting  the 
amount  of  such  account  and  stumpage,  B.  &  Co.  were  to 
pay  defendant.  The  learned  Judge  told  the  jury  that  the 
defendant  was  entitled  to  be  allowed  for  the  logs  in  this 
action  to  the  extent  of  paying  the  plaintiffs'  account,  but 
not  to  claim  a  balance  in  the  wav  of  set-off.  Held,  That 
the  direction  was  right.      IVigan  et  al  v.  .Vicon,  1  AIL  97. 

5 A.  note  for  the  payment  of  a   certain   sum  in 

specific  articles,  becomes  a  money  debt  after  the  time  for 
delivering  articles  has  elapsed  ;  and  a  set-off  is  admissible 
in  an  action  upon  it,  under  the  Act  IV.  Vic.  cap.  4.  Steevet 
Hopper,  1  All.  394. 

•«— Judyment— Comnienceinem  oi  suit. 

A  Judgment  recovered  by  the  defendant  against  the 
plaintiff  after  the  commencement  of  the  plaintiff's  suit  can- 
not be  pleaded  as  a  set-off,  even  though  the  verdict  on 
which  the  judgment  is  founded  was  given  before  the  com- 
mencement of  such  suit.     Hammond  v.  Mott,    3  AIL  426. 

The  defendant's  original  cause  of  action  being  merged 
in  the  jud^^ment,  the  Nisi  Prius  record  in  the  defendant's 
suits  is  not  evidence  of  the  plaintiff's  indebtedness  before 
the  commencement  of  his  suit.     Una. 

T—Jadgineiit— Execution  issued. 

It  is  too  late  to  set  off  one  Judgment  against  another, 
after  an  execution  issued  upon  one  of  them  has  been  satis- 
fied.    Bradley  v.  Hopley,  C.  Ms.  147. 

§— Judirment  not  actually  sig^ned— Lien 

Defendant  had  recovered  a  judgment  against  the  plain- 
tiff in  replevin,  and  issued  execution,  but  nothing  was  rea- 
lized on  it ;  the  plaintiff  afterwards  obtained  a  verdict 
against  the  defendant  in  assumpsit,  and  entitled  to  sign 
Judgment.  Held — let.  That  the  defendant  had  a  right  to 
set-off  his  judgment  aj^ainst  the  damages  recovered  by  the 
plaintiff,  though  tlje  plaintiff's  judgment  was  not  actually 
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signed.  2nd.  That  the  defendant  was  not  precluded 
from  applying  to  set-oflf  his  judgment,  by  having  pleaded 
it  as  a  set-off  in  the  action  of  assumpsit; — his  judgment 
not  having  been  signed  at  the  time  the  action  of  assuo^psit 
was  commenced,  and  therefore,  not  being  the  subject  of  set- 
off. 8rd.  That,  though  the  defendant's  rule  did  not,  in 
ttTms,  ask  to  have  his  judgment  set-off  subject  to  the  lien  o( 
the  plaintiff's  attorney  for  costs,  it  was  in  the  power  of  the 
Court  to  grant  the  application  subjejt  to  the  lien.  Abeil 
V.  Light,  Trin.  T.  1867. 

O— Iflorg^cr  of  note  in  jiidg^iiieitl  b<^fore  trial. 

Assumpsit  with  notice  of  set-off  of  a  promissory  note 
made  by  the  plaintiff  and  endorsed  to  the  defendant.  At 
the  time  notice  of  set-off  was  given,  an  action  was  pending 
on  the  note,  and  before  the  trial  of  this  action  judgment 
was  obtained  against  the  plaintiff  on  the  note;  but  the 
judgment  was  unsatisfied.  Held,  That  the  note  was  merged 
in  the  judgment  and  could  not  be  given  in  evidence  under 
the  notice  of  set-off.     Atkinson  v.  Keith,  5  All.  305. 

Sembley  That  the  only  relief  for  the  defendant  in  such 
a  case  would  be  an  application  to  the  Court  to  be  allowed 
to  set-off  his  judgment  against  the  plaintiff's  judgment.     Th. 

The   pendency  of  a  suit,  or   even  a  verdict  does   not 
change  the  nature  of  a  debt,  but  a  jud-jment  do  ia.     Ibid. 
10— IVot  endorsed— Time. 

A  plea  of  set-off  stated — **that  before  and  at  the  time  of 
exhibiting  the  bill" — the  plaintiff  was  indebted  to  the  de- 
fendant, etc.  The  declaration  was  entitled  generally  of 
Easter  Term,  which  commenced  on  the  5th  May.  Held, 
That  a  promissory  note  made  by  the  plaintiff  which  was 
endorsed  to  the  defendant  on  the  same  5th  May  could  not 
be  given  in  evidence  under  this  plea.  Dingee  v.  Stickney, 
Mi?h.  r.  1830. 
It— JVotice— l¥hat  may  be  shewn  under. 

In  assumpsit,  the  defendant  may  shew,  under  a  notice 
of  set-off  for  work  and  labour,  and  on  account  stated,  that 
he  did  work  for  the  plaintiff  under  a  contract  under  seal ; 
that  he  did  extra  work,  and  that  after  the  completion   of 
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the  work,  he  settled  with  the  plaintiff ;  that  mntnal  accounts 
were  stated  between  them,  and  that  a  balance  was  fonud  to 
be  due  to  defendant.    Holmes y.  BiUings,  5  All  232. 

13— Set-oil— Prima  facie  evidentte  oi  pasrment,  wlien? 

If  a  defendant  gives  a  notice  and  particulars  of  set-off, 
which  are  principally  made  up  of  goods  furnished  the 
plaintiff,  it  shews  piima  facie  that  it  was  not  intended  as  a 
payment,  and  the  plaintiff  is  entitled  to  costs,  though  the 
verdict  is  under  £5.     White  v.  Dawson,  2  AU,  51. 

IS— Judgment  sabfect  to  attorney's  lien. 

Where  the  Court  allows  one  judgment  to  be  set  off 
against  another,  it  must  be  subject  to  the  attorney's  lien 
generally,  and  not  merely  to  the  extent  of  the  taxed  costs 
in  the  particular  suit.     Rogers  v.  Leddeti,  2  Kerr  59. 

14— Judgment  in  Inferior  Court— Beneticial  interest. 

Semble,  The  Court  will  allow  a  judgment  of  the  Inferior 
Court  of  Common  Pleas  to  be  set  off  against  a  judgment 
obtained  in  this  Court ;  although  the  action  in  the  Common 
Pleas  may  have  been  brought  in  the  name  of  another  person; 
the  defendant  in  this  Court  having  the  sole  beneficial 
interest  therein.     Ibid. 

19— Judgment— Oiilerent   nature  of  actions— Lien  of 
Attorney— Order  subject  to  lien. 

Defendant  had  recovered  a  judgment  against  the  plain- 
tiff in  replevin  and  issued  execution,  but  nothing  was 
realised  on  it.  The  plaintiff  afterwards  obtained  a  verdict 
against  the  defendant  in  assumpsit,  and  was  entitled  to 
sign  judgment.  Held,  that  the  defendant  had  a  right  to 
set  off  his  judgment  against  the  damages  recovered  by  the 
plaintiff,  though  the  plaintiff's  judgment  was  not  actually 
signed.  2nd.  That  the  defendant  was  not  precluded  from 
applying  to  set  off  his  judgment  by  having  pleaded  it  as  a 
set  off  in  the  action  of  assumpsit ;  his  judgment  not  having 
been  signed  at  the  time  the  action  of  assumpsit  was  com- 
menced, and  therefore  not  being  the  subject  of  a  set  off. 
8rd.  That  though  the  defendant's  rule  did  not  in  terms  ask 
to  have  his  judgment  set  off  subject  to  the  lien  of  the  plain- 
tiff's attorney  for  costs,  it  was  in  the  power  of  the  court  to 
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grant  the  application  sabject  to  such  lien.     Abel  v.   Light, 
6  All.  518. 

1#— Usury— Recovery  ot  excessive  interest  nnder  notice 
oi  set  oil* 

The  consideration  of  a  note  given  for  a  balance  foand 
to  be  due  on  settlement  where  nothing  would  have  been 
owing  had  lawful  interest  been  only  charged,  wholly  failed, 
and  defendant  is  entitled  to  recover  under  notice  of  set  off 
everything  paid  above  six  per  cent.  Peters  v.  Horton,  2 
Pug.  176. 

tY— Transier  of*  debt  made  for  purpose  ot  set  off. 

The  91st  sec.  of  the  Insolvent  Act  of  1869  relating  to 
set  off  applies  to  the  transfer  of  any  debt  sought  to  be  set  off , 
whether  it  was  actually  payable  or  not  at  tlie  time  o    the 
assignment.      McLeod  Assignee  dkc.  v.   DomviUe,   2  Pug. 
422. 

Ooods  delivered—  Whether  payment  or  set  ott. 

Sec  Costs  32.     Little  v.  Caie. 
Principal  and  Agent^Rii^ht  of  set  ofl. 

See  Principal  and  Agent  21.     Kennedy  v.  Tunibidl. 
Corporation—Bent. 

See  Corporation  16. 
No  appropriation  toi^rards  payment. 

S«€  Bills  and  Notes  V.  17. 

Defendant  cannot  prove  his  set-ofi  in  plaintitt^s  case— 
Otherwise  with  payment. 

See  Evidence  VIII.  7. 
BTo  notice  ol  set-oflT. 

See  Assumpsit  III.  50. 

Set^oH,  alter  oiler  to  sniler  Jndyment  by  defendant 
Costs. 

See  Judgment  II.  6. 

SEVEKAL  COUNTS. 

See  Practice  I.  4. — Pleading  IV. 

SEVERAL  ISSUES. 

See  Costs  74,  101. 


1150  SHERIFF. 


Postea  on. 

See  Replevin  4. 

SHARES. 

Assessineni  ou— IVote  lor^  may  be  given. 

Sec  Bills  and  Notes  II,  9. 

SHERIFF. 

I—- Appointment— Continuance  in  office. 

The  plaintiflf  was  appointed  Sheriff  of  W.  in  May  1849, 
and  received  a  commission  giving  him  the  office  until  the 
first  Tuesday  in  April  then  next,  ''and  from  that  time  till 
another  fit  person  should  be  appointed  and  sworn  into  said 
office."  Upon  his  appointment  he  appointed  H.  his  deputy, 
taking  a  bond  with  sureties  to  indemnify  him  against  any 
misconduct  of  H.  during  the  time  he  might  continue  such 
deputy.  The  plaintiff  was  continued  in  office  till  March 
1856,  his  appointment  being  notified  annually  in  the  Royal 
Gazette  and  new  bonds  given,  as  required  by  the  Act  6  Wm. 
lY,  cap.  1,  but  no  new  commission  was  issued  to  him.  The 
appointment  of  H.  as  deputy  was  notified  in  the  Gazette 
annually,  till  January  1856,  when  he  was  dismissed  for 
misconduct.  Held,  That  the  plaintiff's  tenure  of  office  did 
not  expire  in  April  1850,  but  that  he  continued  to  hold 
under  the  commission,  notwithstanding  the  annual  notifi- 
cation in  the  Gazette;  that  the  deputation  to  H.,  not  being 
limited  by  his  bond  to  any  particular  time,  also  continued 
till  his  dismissal ;  and  that  his  sureties  were  also  liable. 
Botsford  V.  Henderson  J  4  AU.  516. 

9— Trial  of  rifriit  ol  property— Not  Judicial  €iut> —Oepuiy* 

The  duty  of  tbe  Sheriff  on  the  trial  of  a  claim  under  a 
writ  de  proprictate  probandaj  is  a  judicial  duty,  and  may 
therefore  be  performed  by  the  Deputy  Sheriff.  The  {Sheriff 
may  conduct  two  inquiries  at  the  same  time  by  his  deputies. 
Crane  v.  Adams,  4  .4//.  59. 

8— L<evy— T\»'o  execntions^-Ponndage. 

Where  the  Sheriff  levies  under  two  executions,  but  the 
sale  does  not  produce  enough  to  satisfy  both,  he  is  only  en- 
titled to  poundage  on  the  second  execution  according  to  the 
amount  applicable  to  it  after  satisfying  the  first.  IVetnwrf 
v.  DesBrisay,  4  AIL  199.  . 
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4— Execution  i*re<litor  piirchasinfi^  goods. 

Where  an  execution  creditor  purchases  goods  at  Sheriff's 
sale,  with  the  knowledge  of  the  Sheriff  that  the  purchase  is 
made  in  order  to  satisfy  his  execution,  and  the  goods  are 
delivered  to  him  by  the  Sheriff  without  any  demand  of  pay- 
ment, the  Sheriff  cannot  recover  from  him  the  price  of  the 
goods.     Wetmore  v.  DesBrisay,  4  AIL  199. 

(I— Indorsement  on  \¥rlt— Evidence— Costs. 

Qucere,  Whether  the  indorsement  on  a  writ  hy  the  Sheriff 
of  his  fees  for  the  service  of  it,  is  not  conclusive  of  the 
amount  in  the  taxation  of  costs.  Atkinson  v.  McAuleij^ 
4  AU.  265. 

6— Sneceeding:  Sherifl—Bnie. 

A^.  fa,  was  put  into  a  Sheriff's  hands,  under  which  he 
levied  on  real  estate,  which  was  sold  in  April  1859.  The 
Sheriff  went  out  of  office  a  few  days  before  the  sale.  A 
rule  caUing  upon  him  to  hand  over  ihefi.ja,  to  the  present 
Sheriff,  moved  more  than  six  months  after  his  going  out  of 
office,  was  refused.  Levy  v.  Lawson,  4  AIL  501. 
T—Poundage— Bigrht  to  exact. 

The  defendant  being  in  gaol  on  a  ca,  sa.  offered  bail  for 
the  limits  to  the  Sheriff,  who  refused  to  take  such  bail 
unless  the  defendant  paid  or  secured,  in  addition  to  the 
usual  gaol  fees  and  charges  for  tiie  limit  bond,  a  certain 
sum  for  poundage  on  the  demand  for  which  the  defendant 
was  in  custody',  whereupon  one  of  the  bail  gave  his  promis- 
sory note  to  the  Sheriff  for  his  poundage.  Held,  That  the 
Sheriff  had  no  right  to  exact  such  a  note  for  poundage,  or 
to  claim  any  poundage  on  the  execution  under  such  cir- 
cumstances.    Roberts  v.  Watson,  3  Keir  414. 

7  a Two    executions  for  £6000  each,  against  the 

same  defendant, — one  at  the  suit  of  the  present  defendant 
individually, — the  other,  at  his  snit  as  executor  of  S. — 
were  delivered  to  the  Sheriff  on  the  same  day,  with  direc- 
tions that  the  first-named  execution  was  to  be  first  satisfied. 
The  Sheriff  levied  under  the  executions  and  was  afterwards 
directed  by  the  attorney  to  a')aadon  the  levies,  and  return 
the  executions  yiulh  bona;  which  he  did,  indorsing  thereon 
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his  fees  for  poundage  and  expense.  In  an  action  by  the 
Sheriff  to  recover  poundai^e  on  4^3000,  as  the  amount  of  a 
compromise  of  the  second  execution  made  hy  the  judgment 
creditor  with  his  debtor,  there  was  no  distinct  evidence  of 
such  a  compromise ;  but,  on  the  Sheriff  applying  for  pay- 
ment of  his  fees,  the  defendant  (the  judgment  creditor) 
atated  that  he  was  about  making  an  arrangement  with  the 
debtor,  and  as  soon  as  it  was  done,  he  would  settle  the  plain- 
tiff's bill ;  on  another  occasion,  he  stated,  that  he  had  re- 
ceived £9000,  of  what  he  was  contending  for  against  the 
debtor.  Held,  in  the  absence  of  any  evidence  by  tne  de- 
fendant of  what  compromise  he  had  made,  That  the  jury 
were  warranted  in  inferring  that  the  two  suits  had  been 
compromised  for  £9000,  of  which  i>6000  were  applied  to  sat- 
isfy the  first  execution,  leaving  £3000  for  the  latter,  and 
therefore  the  plaintiff  was  entitled  to  recover  poundage  as 
on  a  compromise  to  that  amount ;  though  it  was  probable, 
under  the  evidence,  that  if  the  property  levied  on  had  been 
sold  by  the  Sheriff,  it  would  not  have  produced  that  sum. 
Wetmore  v.  McLeod,  6  AIL  534. 

4f  b Defendant  tendered  the  plaintiff  the  amount 

due  on  a  judgment,  which  he  refused  to  take,  and  issued 
execution,  under  which  the  Sheriff  levied  on  defendant's 
property;  the  defendant  then  obtained  a  Judge*s  order, 
that  on  payment  to  the  Sheriff  of  the  amount  tendered,  the 
execution  should  be  returned  ''satisfied,''  and  that  satis- 
faction should  be  entered  on  the  roll :  the  defendant  there- 
upon paid  this  amount  to  the  Sheriff,  who  returned  the 
execution  satisfied.  HeUl,  That  the  Sheriff  was  entitled  to 
retain  out  of  the  amount  so  paid  to  him,  bis  poundage  and 
execution  fees.     Central  Bank  v.  McKeen,  6  AU  529. 

See  Infra  16,  17. 
9— Liability— Discharire  In  bankmi^tcy. 

A  Sheriff  executinj?  a  testatum  fi,  /a.  on  the  goods  and 
chattels  of  the  plaintiff, — who  had  obtained  his  certificate, 

without  notice  of  the  proceedings  in  bankruptcy,  was  held 

not  liable  in  tr^  spass,  though  the  debt  for  which  the  testa- 
tumji.  fa,  was  issued  had  been  proved  before  the  com- 
missioner under  the  fiat.     Bailey  v.  liazen,  3  Kerr  416. 
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"O— Sheriil^s  ri^ht  to    lees— Service  oi  nrrits  by    other 
party. 

Where  an  application  wa»  made  under  the  Act  of 
Assembly  6  Wm.  IV,  cap.  1,  sees.  11, 12,  b}'  a  Sheriff  against 
an  attorney,  to  compel  him  to  pay  the  Sheriff's  fees  in 
•certain  suits  ia  which  the  writs  had  not  been  served  by  the 
Sheriff.  Held,  That  the  Court  could  not  order  monev  to  be 
paid  to  the  complainant  for  which  he  had  performed  no 
service.     Drury  v.  Howe,  ^  AU.  688. 

lO— iflifiicondiict  -Sheritt^s  olllcer— Inquiry  into. 

A  charge  against  a   Sheriff's  officer  of  misconduct  in 
selling  property  under  execution,  cannot  be  examined  in  an 
application  to  set  aside  the  judgment.     Hardy  v.  Prince,  8 
3  AIL  264. 

II— Liability— Non-arresi-  Damage. 

A  Sheriff  is  not  liable  to  an  action  for  neglecting  to  ar- 
rest a  party  on  mesne  process,  unless  the  plaintiff  has  sus- 
tained some  damage  by  his  neglect.  Curran  v.  Beckwith, 
3  AU.  865. 

If  the  debt  for  which  the  process  issued  is  barred  by 
the  Statute  of  Limitations,  the  Sheriff  is  not  liable  for  ne- 
glecting to  execute ;  and  he  may  give  such  a  defence  in 
evidence  under  the  general  issue.     Ibid, 

13~-1>uty— Return  oi  writ. 

A  Sheriff  is  bound  to  return  a  writ  de  proprietate  pro- 
baiida,  though  executed  by  his  deputy  without  his  express 
authority.     Armstrong  v.  Brown,  %  AU,  399. 

13— Prisoners— Delivery— New  Slierifl— l.iability. 

If  the  prisoners  be  delivered  over  by  the  old  Sheriff  to 
the  new  within  the  goal,  with  the  writs  under  which  they 
are  detained,  and  the  new  Sheriff  does  not  require  an  in- 
denture, he  shall  be  chargeable  in  case  of  an  escape  after 
such  delivery.     Power  v.  Johnson,  2  Kerr  48. 

An  execution  bearing  teste  on  the  day  it  is  issued  in  va- 
cation, upon  a  judgment  entered  up  as  of  the  proceeding 
term,  although  irregular,  is  not,  since  the  Act  5  Wm.  IV, 
-cap.  37,  sec.  10  and  11,  a  nullity.     Heldy  therefore.  That 
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the  Sheriflf  was  liable  for  the  escape  of  a  prisoner  who  had 
been  arrested  on  a  en.  sa.  so  tested.  (Chipman,  C.  J.,  dubt- 
tante.)     Ihid, 

I4~Service8— Wo  authority  from  Sheriff— Recovery  of 
lees. 

Under  the  Act  of  Assembty  6  Wm.  IV,  cap.  1  sec.  11,  a 
person  serving  processes  directed  to  the  Sheriflf,  but  with- 
out any  authority  from  him,  is  precluded  from  maintaining 
any  action  for  his  services.  Herrington  v.  Liigrin,  1  Kerr 
109. 
1ft— Proceedlngfi  R|ni.inst— mode* 

Under  the  general  rule  of  Hil.  T.  4  Vic,  the  mode  of 
proceeding  against  an  ex-Sheriff  for  not  bringing  in  the 
body  of  a  defendant,  was  l)y  distrinf/as,  and  not  by  attach- 
ment, though  the  practice  is  otherwise  in  England.  Henry 
V.  Murphy.  1  Kerr  207. 
16  -Poundage— Atlorney^iii  liability* 

Where  a  defendant  was  arrested  on  a  ca.  sa.,  and  dis- 
charged under  the  Insolvent  Confined  Debtors'  Act,  with- 
out any  part  of  the  money  being  paid,  the  Sheriflf  is  not 
entitled  to  poundage  on  the  amount  of  the  execution,  under 
the  ordinance  of  fees  ;  but  he  is  entitled  to  his  fees  for  ex- 
ecuting the  writ,  and  both  the  plaintflf  and  his  attorney  are 
iial^le  therefor.     Kavanaqh  v.  Phelon,  1  Kerr  472. 

1  r  The  plaintiflf's  attorney  is  not  liable  to  the  Sheriff 

for  I'oundage  on  an  execution,  unless  he  receives  the  amount 
fro.  II  the  defendant,  though  the  defendant  has  escaped  from 
the  limits,  and  his  bail  have  paid  the  debt  and  costs  to  the 
attorne3\     Caldwell  v.  Badger.  2  AIL  516. 

1§— Action— Form— Retaniug  debtor  the  limits. 

Case,  and  not  trespass,  is  the  proper  remedy  against  a 
Sheriflf  for  refusing  to  give  a  confined  debtor  the  benefit  of 
the  gaol  limits.     Caldwell  v.  Wimlow,  2  AIL  203. 

19— Partini^  with  ij^oods— Remedy. 

If  the  Sheriflf  hns  parted  with  goods  which  he  had  levied 
on  under  an  execution,  he  cannot  be  called  on  to  sell  under 
a  venditioni  exponas :  the  remedy  aj^ainst  him  is  by  action. 
I'hillps  V.  Dickenson,  Tria.  T.  1831. 
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90-- Action  oi  debt  does  not  lie  afpainst  a  sheriA  lor  an 
escape. 

See  British  Statutes. 
91— Special  bailiH—Appointment  at  reqnest. 

If  the  Sheriff  appoints  a  special  bailiff  to  execute  a  writ, 
at  the  request  of  the  plaintiff,  who  himself  takes  charge  of 
the  writ  and  deputation,  which  do  not  again  come  to  the 
Sheriff's  hands  in  the  regular  course,  the  plaintiff  cannot 
rule  the  sheriff  to  return  the  writ.  Kingston  v.  O'Shea,  1 
AU.  678. 

If  a  side-bar  rule  to  return  the  writ  is  taken  out  under 
such  circumstances,  it  may  be  set  aside  with  costs  ;  but  if 
not  set  aside,  no  attachment  will  be  granted  against  the 
Sheriff  for  disobeying  it.     Ibid. 

99  -Defence— JustiUcatlon— Replevin. 

A  Sheriff  cannot  justify  the  taking  of  goods  mentioned 
in  a  writ  of  replevin  if  he  take  them  from  a  third  person 
who  is  not  named  in  the  writ.  Wiggins  v.  Garnson  and 
Wood,  Ber.  17. 

98— Altered  fleii  facias. 

In  an  action  of  trespass  against  a  Sheriff  for  taking 
goods,  he  cannot  justify  under  sl  fieri  facias  re-issued  as  aa 
alias.     Johnston  v.  Winslow,  Ber,  53. 

9^— Remedy  ayainst  attorney. 

A  sheriff  wbo  sustains  damage  by  proceeding  under  an 
improper  writ  given  to  bim  by  an  attorney,  has  his  remedy 
over  against  such  attorney.     Ibid. 

95— Omission  to  advertise  and  sell« 

If  a  Sheriff  levies  on  real  estate  and  emits  to  advertise 
it,  and  returns  on  the  execution,  that  ''the  lands  remain 
unsold  for  want  of  buyers" — this  is  a  breach  of  his  duty, 
and  a  false  return.  It  is  the  Sheriff's  duty  to  advertise  and 
sell  under  the  fi.  fa.  and  not  to  wait  for  a  venditioni  exponas. 
JaiinsY.  Miller,  Ber.  191. 
96 — Surplns  from  sale— Proceeds— Appropriation. 

A  Sheriff  has  no  right  to  apply  any  surplus  remaining 
in  his  hands  from  a  sale  under  a  prior  execution  to  one  re- 
ceived after  such  sale.     Stevenson  v.  Douglas,  Ber.  281. 
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H|i)r The  CJourt  will  not  order  a  Sheriff  to  retain  in 

his  hands  money  which  he  has  levied  for  A  on  an  execu- 
tion in  order  to  satisfy  an  execation  in  his  hands  against 
A.     Bradley  v.  Hopley,  C.  Ms.  147. 

:I8— Demand  for  rent. 

Sheriff  entitled  to  a  reasonable  time  to  make  inqniries 
as  to  rent  demanded.     See  Landlord  and  Tenant  III.  15. 

SI9— Excessive  levy—EiiabJIiry  of  sureties  on  bond. 

Where  a  Sheriff  is  directed  to  levy  under  &Ji,fa.  a  cer- 
tain amount  and  he  seises  and  sells  for  a  greater  som  he 
is  guilty  of  a  breach  of  his  duties  of  office  and  his  trustet^s 
are  liable  on  their  bond.     See  Bond  38.     Miller  v.  Weldan. 

IVhat  constitutes  a  levy. 

See  Execution. 

making:  levy  prior  to  assignmenr  under  Insolvent  Act. 

See  Trover.     Harris  v.  Vail. 

30— Rule— Entry  of. 

A  rule  for  a  Sheriff  to  pay  over  money  in  his  hands, 
cannot  be  entered  on  the  motion  paper  and  moved  on  four- 
teen days  notice.     Ex  parte  Orahairiy  6  All.  209. 

31— Service   of    writ— Slierifl   interested— Inspector  ot 
estate. 

Plaintiff  as  assignee  of  the  estate  of  H.  an  Insolvent 
brought  replevin,  the  writ  being  directed  to  and  served  by 
the  Sheriff,  who  was  also  an  Inspector  of  the  estate. 
Held  that  the  Sheriff,  as  Inspector,  was  interested  in  the 
suit  and  the  writ  of  replevin  was  set  aside.  Fainoeatker 
dc.  V.  Nevers,  2  Pug.  524. 

Liability  ol  Attorney  Oeneral  tor  liherifl^s  lees. 

See  Attorney  General  3. 

£scape— Liability— Damafpes. 

Sec  Escape — Damages  I.  12. 

Remedy  oi  credilor  alter  proceedings  taken  against 
Staerid. 

^ee  Discharge  2 — Escape  1. 
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Rale  lor  body  may  be  taken  out  in  Term  without 
motion* 

See  Practice  VIII.  5. 
Coronc'r— Jury  process. 

Qtusre^  Whether  it  is  necessary  to  direct  any  other  but 
jury  process  to  a  Coroner,  when  the  only  objection  to  the 
Sheriff  is,  that  he  is  related  to  defendant.     Stevenson  v- 
Douglas,  Ber,  281. 
Sale— Wroniritai  conyersion  by  SherilT. 

See  Trover  29. 
Unauthorised  chari^es— Election  petition. 

See  Costs  V.  128. 

SIIEBIKF'S  BOND. 

See  Bond  F. 

SHERIFF^S  DEED. 

t—AHIdavit— miscalling  execution. 

The  affidavit  of  the  Sheriff  under  the  Act  4  Wm.  IV.  cap- 
22,  as  to  the  preliminary  steps  having  been  duly  taken  be- 
fore the  sale  of  real  estate  seized  in  execution,  must  be 
made  at  the  same  time  as  the  deed  of  conveyance  ;  and  as 
a  deed  must  in  the  absence  of  evidence  to  the  contrary,  be 
presumed  to  have  been  executed  on  the  day  it  bears  date, 
an  affidavit  purporting  to  have  been  sworn  on  the  2nd 
February,  when  the  deed  bore  date  the  22nd  January  pre- 
vious, and  no  other  proof  of  the  time  was  offered,  was  held 
insufficient.     Doe  d.  Bustin  v.  Donnelly ,  3  Kerr  66. 

The  miscalling  an  execution  a  testatum  fieri  facias  in  the 
Sheriff's  deed,  whereas  it  was  in  fact  b,  fieri  facias,  is  not  a 
fatal  error :  the  execution  being  properly  set  out  in  the 
deed.     Ibid. 

tS— Reii^larity  of  proceedingii — Presumption. 

A.  purchased  lands  at  Sheriff's  sale  in  1831,  and  took 
possession  with  the  assent  of  the  judgment  debtor,  who 
never  disputed  A.'s  right  or  the  regularity  of  the  proceed- 
ings. Held,  in  an  action  of  trespass  against  A.  by  a  per- 
son who  shewed  no  title,  and  had  only  recently  obtained 
possession,  but  did  not  claim  under  the  judgment  debtor,. 


1158  SHERIFF'S  DEED. 


that  it  would  be  presumed  that  the  Sheriff's  proceedmgs 
were  regular,  though  there  was  no  evidence  of  any  execu- 
tion issued  or  advertisement  of  the  propertj' ;  and  that  the 
Sheriff's  deed  was  therefore  properly  admitted  in  evidence. 
McLardy  v.  Flaherty,  3  Kerr  455. 

ReMtralnloK  %wkle — li^iuoctioii. 

See  Practice  in  Equity  II.  4. 

3— Execiiiioii  of  deed— Parol  evidence. 

Where  a  Sheriff's  deed  and  his  affidavit  of  due  execution 
and  sale  bear  different  dates,  parol  evidence  is  admissible 
to  prove  that  they  were  executed  on  the  same  day.  Doe  d. 
Connell  v.  Dickenson,  1  Han,  45G. 

Aliidavii  to  be  made  at  same  time  that  deed  i»  exeea- 
ted— Prf^Mimpiion  as  to  time* 

See  Deed  I.  37. 
Aliidavit  by  Deputy  Sherifl  on  deed— Prootofautliority. 

See  Evidence  XI.  1. 

4— Sale- Former  jndKinent-Uelation. 

The  title  conveyed  by  a  Sheriff's  deed,  to  land  sold 
under  execution  issued  upon  a  judgment  recovered  in  an 
action  brought  on  a  former  judgment  of  this  same  Court, 
(lot  s  not  relate  back  to  the  time  of  signing  the  first  judg- 
ment, 80  as  to  affect  a  convey' ance  made  by  the  judgment 
debtor  between  the  times  of  the  signing  the  first  and  second 
judgment.     Doe  d.  Peabody  v.  McKnight,  Ber,  376. 

5  -JudKMient-<  Alta<*hinH^  of— Execution— Relation— Re- 
cital not  eiirluiliu^  tlic^  i^raiiliufi^  pai*t« 

A  Sheriff's  deed  recited  that  the  Sheriff  had  seized  all 
the  right  and  title  which  the  judgment  debtor  had  in  a  cer- 
tain piece  of  land  (describing  it)  at  the  time  of  registering 
A  memorial  of  judgment:  the  granting  part  of  the  deed 
conveyed  **all  the  said  lands  and  tenements.'*  At  the  time 
of  registering  the  memorial,  the  debtor  had  no  title  to  the 
land,  but  it  was  afterwards  granted  to  him,  and  he  con- 
veyed it  to  the  defendant  before  the  execution  issued.  Held, 
Ist.  That  the  judgment  attached  upon  the  land  when  it 
-was   granted  to  the  debtor ;  and  that  when  the   execution 
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issued,  it  related  back  to  the  registry  of  the  memorial,  and 
defeated  the  conyeyance  to  the  defendant ;  2nd.  That  the 
granting  part  of  the  deed  was  not  controlled  by  the  recital; 
but  conveyed  all  the  land  described  in  the  deed.  Doe  dem. 
Kerry.  Jamieson,  Trin.  T.  1871. 

€— Variance  between  execntlon  and  Jiidfrnient— fixecu- 
tioii— Alias— Proof  of  oiiginal  not  necessary. 

In  ejectment,  claiming  under  a  Sheriff's  deed,  the  exe- 
cution under  which  the  sale  took  place,  recited  a  judgment 
for  £1105  lis.  debt,  and  i*5  lis.  costs:  the  judgment  was 
for  i^ll05  lis.  in  the  whole.  Held^  That  the  mriance  was 
only  an  irregularity,  which  could  uot  be  taken  advantage 
of  at  the  trial.  Held,  also — the  sale  being  under  an  aliaSy 
the  original  execution  need  not  be  proved.  Doe  d.  Walsh 
V.  Dalion,  6  All  387. 

SHERIFF'^ii  SALE. 

1— Wiiat  may  be  taken  in  execntion— IVotice— Lievy— 
Advertisement  —  Evidence  —  Presumption  —  Re- 
citals* 

Beal  estate  in  remainder  or  reversion  may  be  taken  in 
execution  and  sold  at  Sheriff's  sale,  under  the  Act  26  Geo. 
III.  cap.  12.     Doe  v.  Hazen,  8  All.  87. 

The  **  six  months"  notice  of  sale  required  by  the  Act 
are  lunar  months.     Ibid. 

The  Sheriff  need  not  make  an  ac^.ual  entry  on  the  land 
to  levy.     The  advertisement  is  proof  of  a  levy.     Ibid. 

An  advertisement  in  which  the  numberof  thelotof  land 
to  be  sold  is  left  blank,  is  sufficient.  Doe  v.  Hazen.  8  AU. 
87. 

The  recital  in  a  Sheriff's  deed  of  other  judgments  besides 
that  under  which  the  sale  took  place,  does  not  affect  the 
deed,  or  render  proof  of  such  judgment  necessary.     Ibid. 

In  making  title  under  a  Sheriff's  deed  more  than  twenty 
years  old,  where  the  sale  was  under  a  venditioni  exponas, 
and  the  land  had  been  advertised  in  the  Gazette.  Held, 
(in  the  absence  of  evidence  to  the  contrary)  that  it  might 
be  presumed — 1st.  That  a  legal  levy  had  been  made  under 
a^./a. ;  2nd,  That  no  newspaper  was  published  in  the 
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County ;  3rd,  That  the  other  notices  required  by  the  Act 
had  been  given ;  and  4th,  That  the  sale  took  place  during 
the  hours  prescribed  by  law.     Ibid. 

Any  irregularity  in  issuing  the  venditioni  exponas  will 
not  affect  a  purchaser  under  the  Sheriff's  deed.     Ibid. 

The  acquiescence  of  the  judgment  debtor  in  a  Sheriff's 
sale  and  subsequent  possession  of  the  land  by  the  purchaser, 
short  of  twenty  years,  though  presumptive  evidence  that 
all  the  necessary  proceedings  had  been  taken,  will  not  give 
a  title  to  the  purchaser  by  estoppel.     Ibid. 

)i— Testing  of  estate— Purchase— IVo  eonveirance. 

A.,  a  judgment  creditor,  pointed  out  land  to  the  Sheriff 
as  the  property  of  B.  his  debtor,  which  the  Sheriff  levied 
upon  and  sold,  and  A.  became  the  purchaser,  with  a  know- 
ledge that  a  third  person  claimed  the  title.  A.  afterwards 
finding  that  B.  had  no  title  refused  to  complete  the  pur- 
chase, and  no  return  was  made  upon  the  execution.  Hdd^ 
That  the  mere  purchase,  without  any  conveyance  from  the 
Sheriff,  vested  no  estate  in  A.,  and  was  no  satisfaction  of 
the  judgment,  and  therefore  that  A.  had  still  a  right  to 
issue  a  ca.  sa.  thereon.  Held  also.  That  after  the  sale  B, 
might  have  applied  to  the  Court  to  have  satisfaction  entered 
on  the  record.     Stewart  v.  Brunda^ef  1  AUf  205. 

8— Separate  lots— Selling— Time. 

A  Sheriff  may  sell  land  under  an  execution,  in  separate 
lots,  and  at  any  time  between  the  hours  named  in  the  Act 
26  Geo.  III.,  cap  12.     Doe  v,  Watson,  1  AU.  675. 
4— Advertising— Places. 

Lands  seized  by  the  Sheriff  under  execution,  must  be 

advertised  at  the  Court  House ;  at  the  office  of  the  Registrar 

of  Deeds  ;  and  in  the  other  places  mentioned  in  the  1  Bev. 

Stat.  cap.  118,  sec.  8 ;  as  well  as  in  the  local  newspaper. 

Doe  dem.  Kerr  v.  Jamieaon,  Mich.  T.  1869. 

Purchaser  at  Sherifl^s  sale— Operation  of  Stat.  %1  filim. 
cap.  4. 

See  Deed  II.  2,  8. 

Purchase  of  equity   of  redemption  by   mortsavee— 
EHect. 

See  Mortgage  17. 
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Jadpnieiit  creditor— IVecessity  of  sale  under  execution 
before  contesting  title —Locns  Standi. 

See  Practice  in  Equity  II.  4. 

Person  claiming  property  under  SberifiTs  sale  under  ex- 
ecution, not  necessary  to  prove  the  docketing  of  judgment. 
See  Doe  dcin.  Barlow  v.  Hatfield,  1  Kerr  417. 

SHIP. 

'Ctaaui^e   of    ournersliip    dnrlnip    voyage— Liability  to 
Jflaster— Vessel  lost. 

See  Shipping  Law  15. 

SHIPPING  LAW. 

]— Registered  ovirner— Repairs— Liability. 

The  registered  owner  of  a  vessel  is  not  liable  for  the  ex- 
pense of  repairs  put  upon  her,  unless  the  work  was  done 
upon  his  credit,  and  by  his  authority  express  or  implied. 
Thompson  v.  Hughes,  Hil.  T.  1884. 

* The  defendant  having  advanced  money  to  D.  to 

build  a  ship,  became  the  registered  owner  of  three-fourths 
•of  the  ship  as  a  security  for  his  advances,  with  an  agree- 
ment that  she  should  be  sold  in  England,  and  his  debt  paid 
out  of  the  proceeds  of  the  sale.     The  ship  being  at  St.  John, 
and  requiring  repairs  to  onable  her  to  go  to  England,  D. 
and  the  master  of  the  ship  employed  the  plaintiff  to  do  the 
work,  directing  him  to  charge  it  to  the  owners.     The  ship 
was  sent  to  England  and  sold,  and  the  defendant  got  the 
proceeds.     HeUl,   That   he   was    liable   for    the    lopairs. 
WilMams  v.  Wood,  4  All  362. 

^— Bona  tide  purchaser— Legal    title— Prior    unregis 
tered  mortgagi^— Notice. 

The  bona  fide  purchaser  of  a  ship,  with  a  legal  title  ac- 
cording to  the  provisions  of  "  The  Merchant  Shipping  Act, 
1854,"  is  not  bound  by  notice  of  a  prior  unregistered  mort- 
gage ;  therefore,  an  injunction  was  refused,  on  the  applica- 
tion of  an  unregistered  mgrtgagee,  to  restrain  the  pur- 
chaser of  a  ship  at  SheriSTs  sale,  and  who,  as  such  pur- 
chaser, had  become  the  registered  owner,  from  disposing 
of  the  ship  until  the  mortgage  was  satisfied,  though  he 
purchased  with  notice  of  the  mortgage.  (Ritchie,  J., 
dubitanU.)  DeWolfe  v.  Carvill,  6  All.  299. 
74 
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4— Neirligeiice  oi  master—Eiiability  of  earner  of  vessel* 

The  registered  owner  of  a  vessel  is  not  liable  for  goods 
lost  by  the  fraud  or  negligence  of  the  master  daring  a  toy- 
age,  unless  the  master  is  employed  by  or  acting  for  him- 
Therefore,  where  defendant  made  advances  to  A.  to  enable 
him  to  build  a  vessel,  and  took  the  registry  in  his  own 
name  to  secure  his  debt ;  but  the  vessel  was  sailed  by  A., 
and  the  defendant  had  no  interest  in  her  earnings,  and  did 
not  employ  the  master — Held^  That  he  was  not  Uable  for 
goods  lost  through  the  negligence  of  the  master.  Newbury 
V.  Youngf  1  Pug.  148. 

ft^Ceitiltcale  ofresisur— Beinsal  to  deliver  up. 

A  person  who  had  been  part  owner  of  a  ship,  and  as 
such  had  possession  of  the  certificate  of  registry,  and  who 
refuses  to  deliver  it  up  to  a  purchaser  of  the  ship  at  Sheriff  s 
sale,  is  not  liable  to  the  penalty  imposed  by  the  50th  sec- 
tion of ''  The  Merchant  Shipping  Act,  1854/'  such  certifi- 
cate not  being  required  by  the  purchaser  for  '*  the  lawful 
navigation"  of  the  ship ;  but,  to  enable  him  to  perfect  his 
title,  by  having  the  change  of  ownership  indorsed  upon  it, 
or  by  delivering  it  up,  and  obtaining  a  new  certificate  in 
lieu  of  it.    Reg.  v.  McAvity,  1  Pug.  198. 

6— llnresistered  vessel— Chanel— Transfer— Be-vesttar 
of  property— Evidence. 

The  property  in  an  unregistered  ship  may  be  trans- 
ferred by  parol  like  any  other  personal  chattel.  A  registry 
procured  by  fraud  on  the  true  owner,  by  a  person  who  had 
obtained  possession  of  the  builder's  certificate,  and  made  a 
false  declaration  of  ownership  at  the  Custom  House,  is  null 
and  void,  and  will  be  considered  at  law  as  well  as  in  equity 
not  to  affect  the  property  and  right  of  possession  as  against 
the  owner  and  his  lawful  assignee.  The  cancelling  and 
giving  up  of  a  bill  of  sale,  and  at  the  same  time  of  a  bill  of 
exchange  given  for  the  consideration  money,  upon  an  agree- 
ment to  annul  the  sale,  is  sufficient  prima  facie  evidence  of 
revesting  the  property,  although  there  be  no  actual  re- 
delivery of  the  possession.     McLean  v.  Orant^  1  Kerr  60. 
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7--Slraiid«€lve««el— Airreement  for  sale^-JVo  property 

The  owner  of  a  vessel  lying  stranded  on  the  shore,  and 
abandoned  by  her  crew,  agreed  with  A.  by  a  memorandam 
in  i9«rriting,  to  sell  him  the  vessel,  for  a  certain  sum,  for 
which  promissory  notes  were  given  payable  at  fatare  days^ 
and  it  was  stipulated  that  a  bill  of  sale  and  register  would 
be  given  by  B.  when  the  notes  were  paid.  Upon  this 
agreement  being  made,  B.  authorized  A.  to  take  possession^ 
and  A.  accordingly  took  possession  of  the  vessel,  repaired 
and  fitted  her  out  for  sea,  and  was  employed  in  navigating 
her,  when  B.  forcibly  resumed  the  possession.  Held,  That 
no  property  having  passed  under  such  agreement,  B.  still 
remained  the  legal  owner,  and  that  A  could  not  maintain 
trespass  against  B.  for  such  taking.  Brown  v.  Nickeraon^ 
1  Keir  467. 
8— Seaman's  irafl^es— Liability  o^^f  part  oirner. 

A  part  owner  of  a  vessel  is  liable  to  be  sued  for  sea- 
man's wages  under  the  Act  6  Wm.  IV.,  cap.  44.  Ex  parte 
Wood,  1  AU.  422. 

9— Deviation  in  voyage—Bisht  to  sue  for  iraires. 

Where  a  seaman  shipped  at  Liverpool,  England,  and 
signed  articles  which  thus  described  the  voyage :  **  To 
come  out  to  Saint  Jobn  in  a  ship  called  the  Portland-,  to 
be  under  the  command  of  the  master  of  the  Portland  until 
her  arrival  in  St.  John,  New  Brunswick,  there  to  leave  the 
Portland,  and  to  go  in  a  new  ship  commanded  by  the 
master,  and  to  continue  by  her  until  her  arrival  at  her 
port  of  discharge  in  the  United  Kingdom.'*  Held,  That 
an  avowed  intention  to  go  to  Savannah,  in  Georgia,  pre- 
vious to  her  return  to  Great  Britain,  was  an  intended  de- 
parture sufficient  to  justify  the  seaman  leaving  the  ship 
and  suing  for  wages.     Hayward  v.  Maine,  1  Kerr  292. 

Deviation—Right  in  seamen  to  determine  contract- 
Jurisdiction  in  Justice  to  mal£e  order  for  pay* 
ment* 

See  Justice  of  the  Peace  II.  3. 

lO— LosH  byjetlison— Contribution— Custom. 

Where  the  owner  of  a  ship  is  also  the  owner  of  part  of 
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the  cargo,  which  was  thrown  overboard  for  the  preserva- 
tion of  the  ship  in  the  course  of  the  voyage,  on  which 
assurance  was  effected — Held,  That  such  owner  might  re* 
<sover  from  the  insurer  on  the  ship  the  average  proportion 
which  the  ship  would  be  Uable  to  contribute  to  the  loss 
sustained  by  such  jettison  of  the  cargo.  Where  the  goods 
are  laden  on  deck,  according  to  tbe  custom  of  a  particular 
trade,  the  owner  thereof  is  entitled  to  contribution  in 
general  average  for  a  loss  by  jettison.  Marks  v.  W^jUoh, 
2  Kerr  211. 

Overloadiun  v«>ss«l— <^oii«<*ni  oi  owuer  of  f;ood«— Bill 
of  lading. 

See  Carrier  1,  2. 

11— Ship  owner—BiKlit  of  owner  of  fs^oods  to  demand 
chem  on  landins^. 

Sernble,  That  the  owner  of  goods  has  a  right  to  demand 
them  from  the  ship  owner  as  they  are  landed,  on  payment 
of  the  freight  due. 

D.  C.  &  Co.,  merchants  of  London,  forwarded  to  D.  at 
St.  John,  a  quantity  of  iron  on  board  defendant's  ship,  the 
master  of  which  gave  D.  C.  &  Co.,  a  bill  of  ladinj^to  deliver 
the  goods  to  them  on  their  order.  D.  C.  &  Co.  omitted  to 
indorse  the  bill  of  lading,  and  defendant  refused  to  deliver 
the  goods  to  D.  Held,  per.  Allen.  C.  J.,  and  Fisher.  J., 
That  D.  being  owner  of  the  goods  was  entitled  to  receive 
them,  and  that  defendant  was  liable  for  the  wrongful  deten- 
tion.    DavUviUe  v.  Ferguson,  1  P.  &  B.  40. 

Itl— Bill  of  lading— Afs^reemeul  of  weight  w^ith  qoantitr 
— BiS^t  of  ow^ner  to  ascertain. 

Where  a  bill  of  lading  contained  the  words  ''  weight  and 
contents  unknown"  it  was  held  per  Allen,  C.  J„  and  Wel- 
don,  J.,  that  the  owner  of  the  goods  covered,  by  it  had  no 
right  to  require  them. to  be  weighed  to  ascertain  if  the 
weight  agree  with  the  quantity  stated  in  the  bill  of  lading. 
Ihid. 

IS—Ownerstaip— Sufficient  proof  of— Receipt  of  i^oods 
—Bill  of  lading— Implied  contract  to  pay  treiglit* 

In  an  action  for  freight  by  a  ship-owner,  proof  that 
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plaintifif  bad  for  several  ^^ears  the  mana^emaat  of  the  vea- 
sel,  and  run  her,  taking  charge  of  her  when  she  arrived  in 
port  and  paying  tlie  captain  and  crew,  is  sufficient  evidence 
for  a  jury  of  plaintiffs  ownership. 

D.  &  Co.,  merchants,  doing  business  in  London,  shipped 
from  that  port  a  quantity  of  iron  belonging  to  defendant  on 
board  plaintiff's  vessel,  to  be  delivered  at  the  port  of  St. 
John.  By  the  bill  of  lading  the  property  was  deliverable 
to  D.  &  Co.  or  their  assigns,  but  the  bill  was  not  indorsed  by 
D.  &  Co.,  and  when  the  vessel  arrived  at  St.  John  plaintiff 
refused  to  deliver  the  iron  to  defendant,  thoaei;h  he  deman- 
ded it  as  his  property  and  made  a  tender  of  the  freight.  De- 
fendant then  replevied  the  iron,  and  so  obtained  possession 
of  it.  Plaintiff  thereupon  sued  for  amount  of  the  freight, 
and  on  the  trial  the  jury  were  directed  that  if  defendant  re. 
ceived  the  iron  under  the  bill  of  lading,  he  was  liable  for 
the  freight  on  the  bill.  Heldy  an  erroneous  direction,  That 
as  the  bill  of  lading  was  not  endorsed,  defendant  could  not 
claim  the  goods  under  it :  and  that,  if  any  contract  to  pay 
the  freight  could  be  implied  from  defendants  taking  the 
property,  this  was  a  question  which  ought  to  have  been  sub- 
mitted to  the  jury. 

Quare,  Whether,  from  the  circumstances  above  stated, 
a  contract  to  pay  freight  could  be  implied.  Ferfjuson  v» 
Domvillp-,  3  Piuf.  288. 

14— Ctaauge  of  ownership  of  vc9«»el— Termination  of 
contract— Plan  of  suit— Verbal  contract. 

Where  a  seaman  agreed  by  articles  to  perform  a  voyage 
from  Great  Britain  to  America  and  thence  back  again  to 
the  United  Kingdom,  and  the  contract  was  terminated  by 
reason  of  {a  change  of  ownership  having  taken  place,  the 
Court  held  he  was  not  in  a  position  to  sue  in  this  Province 
for  wages  due  him  up  to  the  time  of  transfer  under  sec.  190 
of  the  Merchant  Shipping  Act,  but  should  have  proceeded 
to  England  and  sued. 

A  verbal  contract  made  at  Sydney  between  a  seaman 
and  the  master  for  the  former  to  go  to  England,  is  illegal 
under  the  Aft,  and  the  seaman  has  the  riojht  to  terminate 
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it  at  any  time,  and  recover  for  bis  service  for  the  time  he 
was  actually  employed.     Regina  v.  Peters,  2  Pug.  852. 

I9~]9iaster^s  mrages— Vessel  lost— Change  of  oivners. 

On  2nd  Sept.,  0..  the  owner  of  a  vessel,  employed  plain- 
tiff at  the  salary  of  $80  per  month,  to  proceed  to  New  York, 
where  the  vessel  then  was,  and  to  take  charge  of  her  as 
master.     Proceeding  to  New  York  he  sailed  in  her  on  Sept. 
21st.     On  Oct.  9th  she  was  abandoned  at  sea  in  a  sinking 
condition.     Plaintiff  and  crew  were  saved,  and  after  dis- 
charging the  crew,  the  master  proceeded  to  L.  and  reported 
himself  to  the  ship's  agents.     On  3rd  October  the  vessel  was 
transferred  by  0.  to  defendant,  the  latter  appearing  on  tbe 
Begistry   as  absolute   owner,  though  be  held  her  only  as 
trustee  for  0/s  creditors.     0.  being  unable  to  affect  an  ar. 
rangement  with  his  creditors,  subsequently  went  into  insolv- 
ency.    On  November  20th,  defendant  was  appointed  cre- 
ditor's ussi^nee,  and  the  property  in  this  vessel  became 
vested  in  him  as  such  assignee.     Plaintiff  now  sued  defen- 
dant for  his  wages  from  September  2nd,  till  October  9tlj, 
when  the  vessel  was  abandoned  at  sea,  also  for  money  paid 
by  him  for  his  passage  to  New  York,  also  for  board  and  e:^- 
penses  there  until  the  vessel  sailed,  and  for  board  and  ex- 
penses subsequent  to  the  lof  s  of  the  ship. 

Held,  (per  Allen,  C.  J.,  and  Wetmore,  Duff,  J.  J.,)  That 
defendant  was  not  liable  for  any  portion  of  plaintiff*s claim: 
but,  per  Weldon  and  Fisher,  J.  J.,  that  he  was  liable  lor 
wages  from  8rd  to  9th  October.  Simpson  v.  Dcveber,  I  P- 
d  B.  316. 

16— Deck  load— General  averagre  contribution— Action 
lor  goods  Jettisoned* 

Whenever  it  is  shewn  that  the  loading  of  cargo  on  deck 
is  lawful  by  reason  of  contract,  or  the  usage  of  trade,  the 
rule  of  the  maritime  law  as  to  general  average  contribu- 
tion applies,  and  all  the  interests  in  jeopardy  are  bound  to 
contribute  for  any  portion  of  cargo  jettisoned  for  their 
preservation,  and  the  legal  right  to  contribution  which 
results  therefrom,  can  only  be  repelled  or  displaced  by  a 
plainly  established  usage  negativing  the  claim  to  such  con- 
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tribution,  the  burthen  of  establishing  which  is  upon  the 
defendant. 

An  action  for  goods  jettisoned  will  lie  although  the 
master  has  signed  clear  bills  of  lading  for  them  and  should 
not  have  stowed  them  on  deck.  Cameron  y.  DomviUCf  1 
P.  <e  B.  647. 

lV--Chaiter  of  vessel— Owner  pro.  lem— Maiiter— Affent. 

Where  a  vessel  is  chartered  for  a  voyage,  the  charterer 
is  considered  the  owner  pro  tempore^  and  the  master, 
whether  appointed  by  bim  or  not,  is  considered  as  his 
agent  in  signing  bills  of  lading ;  and  the  charterer  is  liable 
for  any  misconduct  of  the  master  arising  out  of  the  obliga- 
tions of  the  bills  of  lading.    Burpee  v.  CarviU,  8  PiLg.  141, 

IS—Ctaarter  party— Delay  In  loading— Dc^fendant  not. 
supplylnn:  cari^o— Term  ^responsibility.^* 

A  charter  party  contained  the  following  clauses: — "It 
is  agreed  that  as  this  charter  party  is  entered  into  by  the 
charterer  for  account  of  another  party,  his  responsibility 
eeases  as  soon  as  the  cargo  is  on  board,  the  vessel  holding 
a  lien  on  the  cargo  for  freight  and  demurrage  ;  the  usual 
custom  of  each  port  is  to  be  observed  by  each  party  in 
eases  were  not  specially  expressed ;  cargo  to  be  delivered 
at  St.  John  as  fast  as  required,  cargo  to  be  delivered  along- 
side vessel  at  St.  John,  at  shipper's  risk  and  expense f 
and  twelve  running  days  for  discharging  cargo ;  demurrage 
at  the  rate  of  £10  sterling  a  day,  if  longer  detained."  The 
ship  was  made  ready  to  receive  cargo,  and  the  defendant 
was  duly  notified  of  this.  The  ship  was  loaded  and  bills  of 
lading  signed  according  to  the  charter  party.  There  was 
delay  in  loading  owing  to  the  defendant  not  supplying  cargo 
as  fast  as  required.  Held,  That  the  defendant  was  liable 
for  damages  for  the  delay  caused  by  his  not  delivering  the 
cargo  as  fast  as  required,  and  that  the  clauses  for  lien  and 
exemption  did  not  apply  to  damages  for  delay  in  loading 
at  the  port  of  loading.  That,  the  defendant  having  once 
had  notice  that  the  vessel  was  ready  to  receive  cargo,  he 
was  bound  to  furnish  it  without  further  demand  or  request 
as  fast  as  it  was  required  for  loading,  and  so  that  the  ship 
should  not  be  delayed  for  want  of  it. 
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Quare,  Whether  the  term  ''responsibility'*  in  thia 
charter  party  is  equivalent  to  the  term  "liability."  Scho- 
field  V.  Oibaon.    Gibson  Appellant  v.  Schq/Uld,  IP.dB.  619. 

i^— Ferry  boats— Transfer  of. 

The  title  to  ferry  boats  running  in  the  harbour  of  St. 
John,  must  be  tilinsferred  according  to  the  provisions  of 
the  Merchant  Shipping  Act.  Lloyd  v.  E.  dt  N.  A.  RaUwaf 
Co.,  2P.  dtB.  194. 

Salvage— Claim  for  salvage  services— Aclion  at  law 
maintainable. 

See  Action  at  Law,  IX.,  5.     Cojjp  v.  Read, 

Sale  of  vessel  under  certificate  of  sale— Action  for  pro* 
ceeds  of  sale  by  tfturee  or  fonr  owners ;  contract 
with  defendant  a  Joint  contract  and  all  tbe  own- 
ers should  be  Joined  in  the  action  against  the 
defendant* 

See  Action  at  Law,  XIII.,  2.     CampbeU  v.  Jones, 

SHORE. 

Orant  bounded  by. 

See  Crown  Grant  I.  13. 
Bight  of  riparian  proprietor. 

See  Biparian  proprietor. 

Simi  LITER. 

A  cause  is  at  issue  though  no  similiter  is  added.     Dos 
V.  Smith,  1  All.  580. 

SLANDER. 

See  Defamation. 

SmUOOLINO. 

See  Criniiiml  Law.     See  Revenue  Law. 

SOIJIVD  AIVD  DIfiPOSINO  IflllVD. 

Sec  Will.; 

sot  TH  BAIT  BOOJVI  CORIPAIVV. 
Bights  under  Statute  to  receive  Boomafl^e. 

See  Boomap;e. 

SPECIAL  JUB¥. 

See  Jury. 
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SPECIAL  PAPEtl. 

See  Practice — Waiver — General  Rules  122,  123. 

SPECIFIC  ABTICLJBS. 
BTote  for— Damages. 

A  note  for  the  payment  of  a  certain  sum  in  specific 
articles,  becomes  a  money  debt  after  the  time  for  deliver- 
ing the  articles  has  elapsed  ;  and  a  set-off  is  admissible  in 
an  action  upon  it,  under  the  Act  4  Yic.  cap.  4.  Steeves  v. 
Hopper,  1  AU.  894. 

Quare,  Whether  the  plaintiff  could  declare  for  special 
damages  for  not  delivering  the  articles  ?  If  he  conld,  the 
consideration  on  which  the  contract  was  made  should  be 
stated.    Ibid, 

See  Bills  and  Notes  1.  12,  18,  14. 

SPECIFIC    PEBFOBlflAlVCE. 
Delay. 

Though  in  equity,  time  is  not  always  the  essence  of  a 
contract ;  yet  after  a  delay  of  four  years,  specific  perform- 
ance will  not  in  general  be  decreed.  Pujris  v.  Hume^  8 
AU.  299. 

See  Equity — Practice  in  Equity. 

*'  Landlord  and  Tenant  I.  8. 

"  Covenant  16. 

Bill  of  sale  of  property  after  acquired. 

See  Bill  of  Sale  2. 

STAKEHOI.DEB. 

See  Action  at  Law  I.  8. 

stajups. 

See  Bills  and  Notes  I. 
IJnstaoipcd  Check. 

See  Check  1. 

STATU  QUO. 

bee  Practise  in  Equity  34. 
'*  Assumpsit  III.  29. 

STATUTES. 

See  British  Statutes — Foreign  Law. 
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I—I^umber  Act— Expiration  ot  old  4ct— Liability  nndcr 


The  Lumber  Act  1  Wm.  IV.  cap.  45,  making  the  firet 
pnrchaser  of  the  lumber,  after  the  survey,  liable  to  pay 
the  surveyor's  fees,  having  expired  before  action  brought 
— Held,  That  the  liability  of  the  defendant,  depending  on 
such  Act,  did  not  continue  after  the  expiration  thereof. 
Held  also.  That  the  new  Act  7  Wm.  IV.  cap.  10,  does  not 
apply  to  services  performed  under  the  old  Act.  Cunning- 
ham V.  Pollock,  1  Kerr  324. 

1i— Power  to  appoint  officers  to  enforce  refrnlations— 
Implied  pollers — luipoiiudiug  cattle — Veen, 

By  1  Rev.  Stat.  cap.  104,  the  proprietors  of  islands  in 
rivers  are  authorized  to  meet  annually  and  make  regula- 
tions for  the  managing,  improving,  and  better  husbandry 
of  the  said  islands,**  and  to  ''  appoint  pound-keepers  and 
other  officers  to  enforce  such  regulations.  Held,  That 
under  this  section  the  proprietors  had  the  right  to  make 
orders  for  the  impounding  of  cattle  found  upon  the  land, 
contrary  to  such  regulations,  this  power  being  necessarily 
implied  in  the  right  expressly  given  to  "appoint  pound- 
keepers  and  other  officers  to  enforce  the  regulations* 
'*  The  Court  were  also  of  opinion  that  the  right  to  impose 
reasonable  fees  to  the  officers  appointed  to  enforce  the 
regulations,  is  also  necessarily  implied  in  the  power  to 
appoint  such  officers,  their  authority  to  take  fees  being 
given  by  Statute. 

Quare,  Whether  1  Rev.  Stat.  cap.  104,  gave  the  pro- 
prietors power  to  make  a  regulations  directing  the  sale  of 
cattle  impounded.  Such  a  regulation,  however,  though  it 
might  be  bad  as  against  strangers,  would  be  good  as 
against  a  party  present  when  it  was  made  and  assenting 
to  it.     Dickie  v.  Lawson,  2  Puff,  46. 

8>- Retrospective  operation. 

It  is  a  general  rule  that  a  statute  shall  not  be  construed 
to  operate  retrospectively,  unless  it  is  expressly  made 
applicable  to  past  transactions,  or  the  words  can  have  no 
meaning  unless  such  a  construction  is  adopted.  Smith  v. 
Burke,  3  Pug.  130. 


I 
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4 — Refei'<*aice  to  repealed  Act  to  aid  in  conAtraction  in 
sub»ieqaent  Act— Tecliuical  meaniufi:* 

Acts  relating  to  the  same  subject  though  repealed  may 
be  referred  to  for  the  purpose  of  giving  a  construction  to 
similar  words  in  the  subsequent  Act. 

Where  the  Legislature  by  several  statutes  passed  at 
different  times  authorized  a  City  Council  to  make  or 
repair  *'  pavements  of  stone,  deal  or  plank/*  and  to  assess 
the  owners  of  property  benefitted  thereby  for  the  expenses 
thereof,  and  subsequently  by  an  Act  repealing  the  previous 
enactments,  gave  power  to  make  or  repair  any  "  flagging 
or  pavement,"  (omitting  words  of  description)  and  to 
make  assessments,  &c.,  it  was  held  by  the  Court  that  the 
word  ''  pavement "  was  not  to  be  understood  in  its  tech- 
nical sense,  but  in  the  sense  which  had  been  applied  to  it 
by  the  Legislature  in  the  previous  Acts,  and  that  it 
included  either  stone,  deal  or  plank.  Exparts  Lugririy  8 
Pug.  125. 

<«(— Directory— Bank  charter— Df^clarinic  in  form  to  be 
prescribed. 

The  20th  section  of  the  Act  4  Wm.  IV.,  cap.  44, 
incorporating  the  Central  Bank  which  declares  that  every 
bond,  bank  bill  or  other  instrument  by  which  the  Corporation 
Hiay  be  held  hable  for  the  payment  of  money,  shall  declare 
in  such  form  as  the  Directors  shall  prescribe,  that  payment 
should  be  made  out  of  the  joint  funds  of  the  Corporation, 
is  directory  only ;  and  its  non-observance  does  not  render 
such  instrument  void,     Berton  v.  Central  Hank,  6  AU.  493. 

#— Iflortgaire  griven  in  Jflaine  to  secure  debt  in  bettinip 
on  horse  race— IVo  evidence  ol  illeg^ality. 

Question  as  to  legality  of  mortgage  given  to  secure  debt 

incurred  by  betting  on  horse  race,  no  evidence  being  given 

that  horse  racing  was  illegal  in  State  of  Maine,  nor  evidence 

given  as  to  construction  of  Statute  by  the  Court,  held  that 

the  Sheriff  in  the  absence  of  any  such  evidence  was  wrong 

in  directing  the  jury  that  the  mortgage  given   was  void. 

Bailey  v.  McDuffee,  2  P.  &  B.  26. 

T— Entry  fees  for  Jurors— Act  respectini^,  not  retrospec- 
tive 

Held  by  Allen,  C.  J.,  Weldon,  Fisher  and  Duflf,  J.  J.^ 
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(Wetmore,  J.,  diss.)  That  the  Act  40  Vic  cap.  4  sec.  1.  (Con- 
sol.  Stat.  cap.  45  sec  89)  which  provides  that  on  the  entry 
of  any  cause  for  trial  at  any  Circuit  Court,  the  party  enter- 
ing shall  deposit  in  the  hands  of  the  clerk  of  the  circuit,  the 
sum  of  seven  dollars  to  be  applied  towards  the  payment  of 
petit  jurors,  etc.,  is  not  retrospective  and  does  not  apply  to 
cases  standing  as  remanets  when  that  Act  came  into  force. 
May  1st  1877.     Doe  d.  Johnson  v.  Milne,  2  P.  &  B.  875. 

S— l¥ord  •^  may^^  coniitrued  **  mnst.*^ 

Where  a  Statute  says  a  thing  may  be  done  which  is  for 
the  public  benefit,  it  shall  be  construed  that  it  must  be  done» 
the  word  may  is  held  to  be  imperative.  Gilbert  ex  parte,  I 
Pug.  281. 

9 The  operation  of  the  88  Vic.  cap.  4,  Consol.  Stat. 

cap.  42)  is  not  confined  to  causes  of  action  which  have  arisen 

since  the  passing  of  the  Act.     Mcintosh  v.  Bnrness,  8  Pug. 

258. 

Uriieu  peiisil— C«iii«ilriicti«»ii  of. 

See  lusohvut  Act.     Jones  v.  lianfonL 

19— Repeal— Snbseqiit*!!!  Aet. 

An  affirmative  Statute  is  a  repeal  of  a  precedent 
affirmative  Statute  where  its  matter  necessarily  implies  a 
negative,  and  the  repugnancy  such  that  the  two  Acts  can- 
not be  reconciled.     Ex  parte  Byrne,  2  Ptig.  125. 

r«»nstruction  of  Statute  mrhen  doubtful,  benefit  of  doubt 
to  be  ifiven  to  those  who  mifs^ht  be  prcJutUced  bjr 
the  exercise  of  the  pomrers  i^iven  by  the  Act. 

See  Mandamus  16. 

The  Act  26  Geo.  III.  relating  to  the  execution  of  wills 
must  be  read  subject  to  to  the  Imperial  Statute  25  Geo.  II. 
cap.  6.     See  Wills. 

Insolvent  Act  of  l§69~Uniust  preference. 

See  Insolvent  Act.     McLeod  v.  McLeod. 
Railway  Act. 

Sec  Mandamus. 
Cuiniil3%tive  remedy. 

See  Wuarla^e  1, — Justice  of  Peace  IV.  28. 
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Directory. 

See  Bank  1— Deed  I.  31. 

Be-inspection  of  il«h. 

See  Evidence  III.  6. 

Where  Ruy  particular  practice  has  been 
Mtatnte,  It  must  be  strictly  loliowed. 

See  Lingley  v.  Hncstis,  2  Kerr  4. 

Knovirii  Intent  dlsreg^arded  when  words  ot  Statute  nn> 
ambiguous. 

See  Revenue  Act. 
Ke vised  Statutes— Power  to  amend  mlstak«*s  in* 

See  Mistakes. 
Rights  under  Statute. 

See  Boomage. 

STATUTE  OF  FRAUDS. 

**    Contract  14 — Frauds  (Statute  of.) 

STATUTE   OF  L.llfIlTATIORrS. 

**   Limitation  of  Actions. 

STATUTE  LABOR. 

**   Postmaster. 
Prosecution. 

In  a  prosecution  under  the  Act  5  Wm.  IV.,  cap.  2,  for 
non -performance  of  statute  labor,  it  must  be  proved  that 
the  party  had  been  notified  by  the  overseer,  of  the  time 
and  place  of  meeting  to  perform  the  work ;  and  where  the 
affidavits,  in  answer  to  an  application  for  a  certiorari  to  re- 
move the  proceedings  in  such  a  prosecution,  stated  that  thti 
party  had  been  duly  notijiedf  the  Court  made  the  rule  abso- 
lute, in  order  to  ascertain  what  the  notice  really  was — ^the 
applicant  having  in  his  affidavit  denied  notice.  Ex  parte 
Ferguson,  1  All.  668. 

Sembky  That  it  is  not  essential  to  notify  the  party  to 
bring  any  implement  to  perform  the  work;  and  unless  he  i^ 
80  notified,  he  need  not  bring  any.    Ibid. 

STATUTORY  FORM. 

See  Bond  (Replevin  Bond.) 
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STATIJTORV  TITLJE. 

Sec  Evidence  11.  38. 

8TAYIJVO  PRO€E£l>IWOS. 

**   Practice  VI. 

STET  PROCESSUS. 

*'    Judgment  as  in  case  of  Non-sait  II.  6. 

STEY£l>ORE. 
UTo  implied  contract  to  pay  expenses. 

iSee  Contract  7. 

STOCK. 
Uabiiity  to  be  taken  on  execmion. 

See  Execution  IV.  28. 
Uabiiity  to  assessment  by  persons  subscribing  i4»r. 

See  AsseBsment  19. 
Uability  for  calls— Shareholders. 

See  ABBessment  28. 

STOCKHOI.OER. 

'*   Corporation — Joint  Stock  Company — Bank — Wind- 
ing-up Act. 

STOLEN  GOODS. 

See  Trover  8. 
Restoring  goods— Order  oi  Xndire. 

See  Criminal  Law  II.  5. 

STUDENT. 

Stndentat  law— Oradnate. 

To  entitle  a  student  at  law  to  the  benefit  of  the  reduc- 
tion of  the  term  of  study  allowed  to  graduates  by  the  Act 
26  Vic.  cap.  28,  he  must  be  a  graduate  at  the  time  of  com- 
mencing his  study.     Ex  parte  Travis,  1  Han.  80. 

SUBPCBWA. 

See  Attachment  6,  7,  8. 

SUBSCRIBllVO  iriTMESS. 

See  Witness. 

SUB8E<|UE1«T  CREDITOR. 

Prior  Jndsment  against— Application  to  set  nside. 

See  Judgment  I.  Robimon  v.  N.B.  d  Canada  RaHway  Co. 
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▼olnutary  conveyance  of    land  i^ood  aifainst  suImic* 
qnent  creditor. 

See  Deed  II.  4.     Doe  dem.  Roup  v.  Trentowsky, 
SUBSEQUENT  PURCHASER. 

See  Deed  V.  12.     Dormer  v.  Oordon. 
"    License  12.     Doe  dem.  Bowen  v.  Robertsofi. 

SUBSTITUTED  AOREEIHENT. 

**   Contract  14 — Agreement  2. 

SUMMARY  ACTION. 

*'   Judgment  by  Default — Costs  56. 
1— Commencement  of  action. 

The  day  of  the  issuing  of  a  summary  writ,  and  not  the 
day  of  the  teste,  is  considered  the  commencement  of  the 
action ;  therefore  a  process  sued  out  on  a  demand  which 
accrued  subsequent  to  the  teste  but  before  the  issuing,  was 
held  sufficient.     Stepnenson  v.  McLellan,  1  AU.  19. 

ti^Pleabelore  appearance— Waiver. 

Under  the  summary  Act  4  Wm.  IV.,  cap.  41,  (12  Vie. 
cap.  40,)  a  plea  filed  before  an  appearance  entered,  is  a 
nullity ;  and  it  is  doubtful  whether  it  can  be  waived.  If  it 
can,  a  demand  of  particulars  of  set-off  is  not  a  waiver  of  it. 
Andrews  v.  Hanson^  1  AIL  509. 

A  demand  of  particulars  is  not  a  step  in  the  cause.  Ibid. 

8— Terdict— Finality— Below  4i^O. 

The  rule  that  the  verdict  is  final  in  summary  actions, 
will  be  applied  to  other  actions  for  mere  money  demands, 
where  the  verdict  is  for  the  defendant,  and  the  only  amount 
which  the  plaintiff  could  have  recovered  is  less  than  £20. 
McAllister  v.  Day,  4  AU.  87. 

4— Several  defendants— Death^-Snni^^siion. 

If  one  of  several  defendants  in  a  summary  action  dies 
before  interlocutory  judgment,  the  plaintiff  should  make  a 
suggestion  of  the  death  in  the  memorandum  of  judgment 
and  subsequent  proceedings,  or  the  judgment  will  be  set 
aside  for  irregularity.  Where  such  suggestion  was  omit- 
ted, the  plaintiff  was  allowed  to  amend  on  payment  of  costs. 
Crane  v.  Ooodine  et  aZ.,  4  AU,  871. 
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ft— Plea— mi  debet. 

Nil  debet  is  a  good  plea  in  a  sutnmary  action  of  debt  on 
a  record,  under  the  Act  12  Vic.  cap.  40.  Wetmore  v. 
Prolan,  4:  All.  442. 

41— Jury. 

The  finding  of  a  jury,  improperly  summoned,  in  a 
summary  action,  is  not  final  under  the  Act  12  Vic.  cap.  40. 
Wetmore  v.  Le^^y,  4  AIL  510. 

1  "lUeniber  oi  Assembly. 

A  member  of  the  General  Assembly  cannot  be  sued  by 
a  summary  writ,  under  the  Act  12  Vic.  cap.  40.  De$Bruaff 
V.  Steadman,  4  All.  597. 

SI7III.11ABY  €0im€T101f. 

See  Justice  of  Peace. 

SVfflUnABY  £XE€T]fI£TVT. 

See  Landlord  and  tenant. 

sunrivioNS. 

■Service  oi. 

See  Practice  IV. 
■Party  appeariiiff. 

S^e  Justice  of  the  Peace  IV.  16  a,  17. 

iflembers  or  Mou<9e  oi  Assembly  mnst  be  sued  by  bill 
and  snmmons. 

Sec  Arrest  3. 

'S<*ttin§^  aside  of. 

See  Practise  VI. 

SUPEB8£D£AS. 

The  issuing  of  SLfi.Ja.,  which  is  not  returned,  wQl  not 
deprive  a  prisoner  of  a  supersedeas.  Jackson  v.  Black,  4 
AU.  79. 

See  Absconding  Debtor. 

^^ot  charyinir  in  execniion— Settlement  pending. 

A  defendant,  rendered  by  his  bail  after  judgment, 
i^rote  to  his  attorney,  requesting  him  to  see  the  plaintiff's 
attorney  and  endea^ory  to  compromise  the  debt  and  get 
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time  for  payment.  Within  three  months  after  the  render 
of  tlie  defendant,  this  letter  was  communicated  to  the  plain- 
tiff's attorney,  who,  after  seeing  the  plaintiff,  informed  the 
defendant's  attorney'  of  the  terms  on  which  the  plaintiff 
was  willing  to  settle.  Held,  That  it  was  the  duty  of  the 
defendant's  attorney  to  communicate  the  offer  to  his  client, 
and  that  until  he  did  so,  the  treaty  for  settlement  was 
pending,  and  the  defendant  was  not  entitled  to  a  supersedeas 
for  not  being  charged  in  execution  within  three  months 
aiter  the  render.     Jones  v.  Sleeves,  1  Han.  260. 

SUPBEJHE  €OVRT  IN  FiQVlTY. 

See  Practice  in  Equity — ^Equity. 

1— Appeal— Time—  Decree. 

An  appeal  from  a  decree  in  Equity  under  the  Act  17 
Vic.  cap.  18,  sec.  82,  may  be  made  within  twenty  days 
after  the  minutes  of  the  decree  have  been  settled  by  the 
Clerk.     Frost  v.  Nichols,  3  All.  297. 

For  the  pm-pose  of  appeal,  the  decision  of  the  cause  is 
not  the  pronouncing  the  decree  by  the  Judge,  but  the  for- 
mal entry  of  it  by  the  Clerk,  when  perfected.    Ibid. 

• An  appeal  to  the  Queen  in  Council,   under  the 

order  of  November  1852,  from  a  judgment  of  this  Court 
affirming  a  decree  in  equity,  may  be  applied  for  within 
fourteen  days  after  the  minutes  of  the  decree  are  settled, 
though  more  than  fourteen  days  have  elapsed  since  the 
judgment  was  pronounced.  Brookfield  v.  The  St.  Andrews 
and  Quebec  Railway  Company,  4  All.  496. 

3— Costs* 

Costs  of  interlocutory  proceedings  being  generally  in 
the  discretion  of  the  Court  before  which  the  proceedings 
are  had„  a  Court  of  Appeal  wiU  not  interfere  imless  it  is 
evident  that  injustice  has  been  done.  AlUn  v.  Trenholm, 
8  All.  421. 

As  a  general  role,  appeals  are  not  entertained  in  ques- 
tions of  costs.     Ibid. 

^ Appeal  does  not  lie  from  mere  opinion  of  Judge, 
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there  must  be  an  order  or  decree.    Hodge  v.  Reid^  2  Png. 

See  further  as  to  Appeals — Appeals. 
ft— Costs— Reversal  of  order  of  Xadge. 

Where  an  order  of  a  Judge  in  Equity  is  reversed  on 
appeal,  the  Court  of  Appeal  has  power  to  order  that  the 
costs  of  the  proceedings  in  the  Court  below  be  allowed  to 
the  applicant.     Wiggins  v.  Hendricks^  Hil.  T.  1878. 

•—Evidence— Discretion  as  to  use  of. 

On  a  reference  in  a  suit  in  equity  to  take  an  account, 
the  Barrister  received  evidence  of  a  claim  by  the  plaintiff 
in  a  matter  not  mentioned  in  the  reference,  but  made  no 
report  upon  the  validity  of  the  claim.     At  the  hearing  of 
the  cause,  this  evidence  was  not  used,  and  a  decree  was 
made  without  noticing  this  claim.     Held,  on  appeal  from 
this  decree,  That  though  under  the  Act  17  Vic.  cap.  18,  it 
was  proper  to  produce  the  evidence  before  the  Court  of 
Appeal,  the  Court  was  not  bound  to  use  it.     Deveber  v. 
Andrews,  ^  All.  62G. 

Revieur  by  €onn    Judge  grantini;  leave  to  appeal. 

See  Practice  V.  5  a. 

Entry  ot  cause  on  appeal  paper. 

See  Practice  V. 


ot  taxation  ot  c^osts. 

See  Costs  IV. 

7— Supervision  ot  proceediui^s  ot  trustees. 

Semble^  That  the  Court  of  Equity  has  power  to  super- 
vise the  proceedings  of  Trustees  of  absconding  debtors  ap- 
pointed under  the  1  liev.  Stat.  cap.  125,  and  to  open  and 
examine  accounts  adjustul  by  them  ;  but  it  will  no^  inter- 
fere where  there  is  no  fraud,  and  the  proceedings  of  the 
Trustee  have  been  regular  and  no  special  ground  is  stated. 
Outhouse  V.  Hickman  and  olhers,  1  Han.  38. 

Pourer  ot  Court  to  amend  pleadings  in  a  cause^-Ex- 
parte  Amendments. 

See  Amendment  I. 
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SUFREmE  €OlTBT  OF  JUDICATUKE. 

The  Supreme  Court  of  this  Province  has  no  power  to 
declare  an  Act  of  the  Provincial  Legislature  to  be  invalid ; 
either  on  the  ground  that  it  interferes  with  private  rights, 
and  is  therefore  unconstitutional,  or,  that  under  the  Royal 
Instructions  to  the  Governor,  the  Act  ought  not  to  have 
been  passed  without  a  suspending  clause.  [But  see  Reg. 
V.  Chandler,  1  Han.  648 — since  the  passing  of  "  The 
British  North  America  Act,  1867.'']  Reg.  v.  Kerr,  Ber. 
867. 

See  British  North  America  Act.) 

* The  Supreme  Court,  by  vurtue  of  the  Commission 

under  which  it  was  constituted,  may  exercise  the  same 
jurisdiction  in  regard  to  the  discharge  of  estreated  recog- 
nizances in  this  Province,  as  the  Court  of  Exchequer  does 
in  England  under  the  Stat.  83  Hen.  VIII.  cap.  89 ;  and 
has  a  general  discretionary  power,  under  that  Statute  to 
examine  into  the  sufficiency  of  the  reasons  alleged  in  excuse, 
and  to  discharge  a  recognizance  forfeited  by  not  appearing 
for  trial  at  a  Court  of  Oyer  and  Terminer,  and  to  stay  pro- 
ceedings on  such  recognizance.     Reg,  v.  Appleby y  Ber.  897. 

^ The  Supreme  Court,  exercising  by  the  commis- 
sions of  the  Judges,  the  power  of  the  Barons  of  the 
Exchequer  in  England,  has  authority  to  relieve  against 
estreated  recognizances,  under  the  Stat.  33  Hen.  YUI.  cap. 
39.     Rex.  V.  Morse,  East.  T.  1826. 

^ The  Supreme  Court,  being  exclusively  a  Court 

of  Common  Law,  does  not  possess  the  jurisdiction  of  the 
equity  side  of  the  Court  of  Exchequer  in  England,  even  in 
revenue  cases.     The  Attorney  General y  Baillie,  1  Kerr  443. 

^ = — The  Supreme  Court  has  the  same  jurisdiction 

as  the  Court  of  Exchequer  in  England,  in  removing  from 
other  Courts,  causes  affecting  the  rights  of  the  Crown,  or 
the  public  revenues.     Wilson  v.  Briscoe,  2  AU.  586. 

41— Discretionary  poircr. 

Pending  a  writ  of  error,  the  Supreme  Court  may  in  its 
discretion  allow  an  application  to  be  made  to  the  Court  be- 
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low  to  amend  formal  errors  on  the  record,  and  may  suspend 
judgment  in  the  mean  time.  Such  proceeding  was  allowed, 
where  the  award  of  the  venire  and  the  day  of  trial  were  left 
blank  on  the  record  of  the  Court  below.  Kinnear  v. 
Gallagher^  1  Kci-r  424. 

Orderinif  issue  to  be  tried. 

See  I'ractice  XII. 

Power  to  qnashlorder  Tor  support  ol  insolvent  debtor. 

Where  Justices  make  an  order  for  support  under  the 
Insolvent  Debtors'  Act — (1  Rev.  Stat.  cap.  124,) — ^and  it 
appears,  by  the  examination  of  the  debtor  that  he  has 
given  an  undue  preference  to  one  of  his  creditors, — ^this 
Court  has  power  to  quash  the  order.  McDonald  v.  ^atu 
1  Han.  24. 

Crown  bond—Application  tor  reiier— Summary  appli- 
cation. 

See  Practice  V.  6. 

SURETY. 

See  Consideration  8. — Principal  and*Surety. 
Alteration  ofposition,  by  subsequent  ag^reemenC. 

A.,  with  B.  as  sm*ety,  entered  into  a  bond  to  the  plain- 
tiff, conditioned  that  A.  should  maintain  the  plaintiff  during 
his  life ;  by  a  subsequent  agreement  under  seal,  between 
the  plaintiff  and  A.,  without  B.'s  consent,  they  bound 
themselves  to  refer  all  questions  relating  to  the  performance 
of  the  condition  of  the  bond  to  two  arbitrators,  and  to  abide 
by  their  decision.  Ileld^  That  the  position  of  the  surety 
was  altered  by  this  agreement,  and  that  he  was  discharged 
from  liability  on  the  bond.     WiJUainson  v.  Steer  eg,  4  .4//  449. 

Relief  of. 

See  Principal  and  Surety  7. 

srBOEOiir. 

See  Action  on  the  Case. 

Aeting  as  such. 

See  Evidence  VI.  6, 
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SURPLUS  AGE. 

See  Action  on  the  Case  II.  3,  III.  5.— Pleading  I.  2,  29, 
87,  39,  50. 

Beicrence  to  Plan. 

See  Trespass  II.  19. 

SURPRISE. 

See  New  Trial.— Evidence  VIII.  8. 

SURRENDER. 

Of  lease— Purpose— IVew  trial* 

In  ejectment  by  a  lessee  against  his  lessor,  a  surrender 
of  a  lease  for  twenty-one  years  was  relied  on  by  the  latter, 
who  resumed  possession  at  the  request  of  the  lessee  in  a 
little  more  than  a  year  after  the  commencement  of  the  termf 
paid  the  lessee  for  a  fence  he  had  erected,  and  afterwards 
built  upon  the  land  and  remained  in  possession  for  about 
fifteen  years  without  any  claim  made  by  the  lessee ;  a  ver- 
dict for  the  plaintiff  on  the  ground  that  the  possession  was 
only  given  up  for  a  temporary  purpose,  was  set  aside,  in 
order  that  it  might  be  again  submitted  to  a  jury,  it  ap- 
pearing that  the  purpose  for  which  it  was  alleged  to  have 
been  given  up  had  ceased  in  a  short  time,  that  the  lessor 
had  other  property  which  could  have  been  used  therefor, 
and  that  between  the  time  of  his  resuming  possession,  and 
the  tenant's  re-demand  of  it,  the  land  had  much  increased 
in  value.     Doe  v.  Jack,  1  All  476. 

See  Covenant  9. 

SURROOATE  €OURT. 

See  Executors  and  Administrators. 

The  decision  of  the  Surrogate  Court  on  allmatters, 


properly  within  its  cognizance,  under  the  Act  of  Asesmbly 
8  Vic.  cap.  61,  as  relates  to  the  executor's  accounts,  is  final 
and  conclusive,  subject  to  the  appeal  to  the  Court  of  Chan- 
cery, except  where  otherwise  provided  by  the  Act ;  and 
such  decision  will  be  binding  on  the  Courts  of  Law  where 
the  amount  of  assets  comes  in  question,  in  actions  brought 
by  creditors  against  the  executor.  Harrison  v.  Morehouse, 
2  Kerr  584. 
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9— Probata*    Court— Oraiitin§^    Administratioii— Juris- 
dicUoa. 

The  Probate  Court  has  jurisdiction  to  grant  admin- 
istration without  a  citation  on  an  estate  of  fa  person 
dying  in  the  Province,  on  the  petition  of  a  person  alleging 
himself  to  be  a  creditor  of  the  deceased,  and  that  he  ^ed 
without  leaving  any  next  of  kin.  If  administration  is  ir- 
regularly granted,  application  should  be  made  to  the  Probate 
Court  to  revoke  it     Doe  dem  Shore  v.  Gearon,  1  Han.  144. 

3  —  Advancement  —  Passinfr  accounts  —  Appeal  —  Ite 
order  for  di«u-ibnlion— Parties*  rereiv^n^  their 
flitaare— Estoppel. 

Where  the  intestate,  in  his  lifetime,  gave  his  daughter 
4*1,000,  the  same  was  held  to  be  an  advancement  which 
ought  to  have  been  taken  into  account  in  making  a  dis- 
tribution of  the  estate.  The  accounts  of  the  estate  were 
passed  before  the  Judge  of  Probates,  and  the  Judge  made 
his  decree  as  follows :  "  I  do  therefore  decree  that  there 
are  assets  in  the  hands  of  the  said  John  Ford  and  Harriet 
Augusta  Keator,  to  the  amount  of  eight  thousand  three 
hundred  and  thirty-five  dollars  and  seventy  cents,  to  be 
distributed  among  the  heirs  and  next  of  kin  of  the  said 
John  P.  Ford,  according  to  law/'  The  appellants,  by  their 
guardian,  received  their  share  of  this  sum.  Held^  That 
the  passing  of  the  accounts  was  not  a  distribution,  and 
the  decree  was  not  conclusive  against  the  appellants. 

In  the  passing  and  allowance  of  the  administrator  s 
accounts,  the  Judge  of  Probates  has  nothing  to  do  with 
any  sum  advanced  to  any  of  the  next  of  kin,  because  it 
does  not  form  any  portion  of  the  assets  of  the  deceased 
which  have  come  into  the  hands  of  the  administrators. 
It  is  not  until  he  comes  to  make  the  distribution  that  any 
question  of  the  advancement  can  arise. 

Qu<ere^   Whether   the    appellants    were    estopped    by 
receiving  ' '  eir  share  of  the  money  in  the  hands  of  the 
administrators  ?    In  re  Ford  1  P.  tt  B.  561.     Price  et.  a/., 
AppeUanUf  v.  Ford. 
Fraud— Xndfre  refnt»inir  application  to  sell  real  estate. 

See  Estoppel  I.  28.     Ex  parte  Simpson. 
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The  principles  of  equity  are  not  excluded  from  the 
proceedings  in  the  Surrogate  Court  in  the  settlement  of 
estates.     Ibid. 

Irregularity  of  proceedings— Remedy  by  appeal— Ob- 
jection not  alloived  on  trial. 

See  Deed  I.  40. 

91TRV£Y. 

"   Crown  grant. 

Return  of  survey  in  Surveyor  Oenerars  office  is  ad- 
missible, to  explain  ambigruity  in  iprant. 

See  Evidence  II.  6. 
Sur%'ey  not  satifciactorily  ascertained. 
See  Now  Trial  II.  2,  27. 

SURVEYOR  OENJERAI.. 
l¥oiice  signed  by  surveyor  Oeneral  in  official  char^ 
acter— Sufficiency. 

Sn*  Crown  Gnint  I.  18. 

SUSP£NSION-(€I.AI]fI.) 

**    Satisfaction. 

Acceptance  given. 

See  Assumpsit  III.  11— Satisfaction— Action  at  Law  VI. 

Vai&iBfi  bill  tor  debt. 

See  Bills  and  Notes  V.  31. 
Ain'^ement  as  to  suspension  oi  remedy. 

See  Distress  2. 
Persons  beyond  «i*aM. 

See  Ejectment  II.  8. 

Mole  payable  at  particular  place -Necessity  oi   pre- 
sentment beiore  recovery. 

See  Bills  and  Notes  VI.  12  a, 
Composition— ^ote  friven. 

See  do.  V.  9 — Judgment  I.  2. 

Banli  suspendlni;  payment— Windinir  up— liiabiiity  of 
execntors. 

See  Executors  and  Administrators  II.  18. 
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TAVEBN  KEEPER. 
Selling  liquor  on  credit. 

See  Bills  and  Notes  VI.  3— Credit. 

TAXATION  or  COSTS. 

See  Costs. 

TAXES. 

See  Assessment. 

TENANTS  IN  COMIVION. 

1 ^— Where  persons  jointly  manufacture  timber,  which 

is  to  be  divided  between  them,  they  are  not  partners,  but 
tenants  in  common,  and  each  has  a  right  to  dis]^)08e  only 
of  his  own  share.     Wi{igin9  v.  White,  Ber.  97. 

% Qticere,  Whether  any,  and  what  acts,  short  of 

the  destruction  of  the  joint  property,  will  enable  one  tenant 
in  common  to  sustain  trespass  against  his  co-tenant.  Ibid' 

S If  one  tenant  in  common,  with  the  consent  of 

his  co-tenant,  sells  more  than  his  own  share  of  the  common 
property,  he  will  be  deemed  to  have  acted  as  the  agent  in 
respect  thereof,  nnd  an  action  for  money  had  and  received 
may  be  maintained  a^^aiust  him  hy  bis  f'o-teuant.  Sh<jir  v. 
Grant,  Ber.  II 0. 

4 Where  two  persons  cut  and  haul  timber,  under 

an  agreement  that  the  timber  is  to  be  "  got  on  the  halves," 
they  are  tenants  in  common.     Kerr  v.  Connell,  Ber.  183. 

4 One  tenant  in  common  cannot  recover  in  as- 
sumpsit against  his  co-tenant,  for  his  share  of  the  common 
property,  unless  a  sale  by  the  co-tenant  be  proved.  DoyU 
V.  Taylor,  Ber.  201. 

e The  saws,   water-wh^el,   etc.,  in    a    mill,   the 

property  of  tenants  in  common,  are  a  part  of  the  inheri- 
tance, the  damaging  or  taking  away  of  which,  except  with 
intent  to  repair  or  replace  them,  is  in  the  nature  of  waste, 
for  which  one  tenant  will  be  answerable  to  his  co-tenant. 
Linton  v.  WiUon,  1  Kerr  223. 

Action  by^  money   had  and  received— Bendering:  ac- 
count. 

One  tenant  in  common  cannot  maintain  an  action  for 
money  had  and  received  against  his  co-tenant,  for  receivmg 
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more  than  h^'s  share  of  the  rents  and  profits  of  the  joint 
property,  unless  there  is  an  account  settled  and  balance 
agreed  upon,  even  though  the  defendant  may  have  acted 
as  bailiff  of  the  other  co-tenants  in  receiving  the  rents. 
Front  and  another  v.  Disbrow,  1  Han.  78. 

Defendant  being  a  tenant  in  common  with  the  plain- 
tiffs, who  were  infants,  rendered  in  an  account,  in  which  he 
acknowledged  a  certain  sum  to  be  due  from  him  to  the 
plaintiffs,  as  their  share  of  the  rents  of  the  joint  property 
which  he  had  received;  the  plaintiffs'  guardian  disputed 
the  correctness  of  the  account,  and  claimed  a  much  larger 
^um  from  the  defendant.  Held,  in  an  action  for  money 
had  and  received,  That  such  balance  not  having  been 
agreed  to,  the  plaintiffs  were  not  entitled  to  retain  a  verdict 
for  that  amount.     Ibid, 

UmltaUons—  Adverse  possession. 

See  Limitation  of  Actions  IV.  28,  24. 


fljnndlord  tenant  in  coiuoion— Holding  as  tenant  on 
new  terms. 

See  Landlord  and  Tenant  II.  6. 
Partition. 

See  Partition. 
Trespass— Justiiyinif  as  tenant  in  common. 

See  Trespass  II.  26. 
Conveyance  to  i^rantor— Operation. 

See  Deed  I.  26. 
Onster  by  co-tenant— Evidence  of. 

S^e  Evidence  IV.  8,  1). 

TE.ITANT  BY  COURTESY. 

Possession  oi  husband  as  tenant— Heir ^s  rif^ht  oi  entry. 

See  Ejectment  II.  7. 

Wife  tenant  in  fee    oi    land— Uusband^s  resident*— 
Crops  raised  by  husband— Liability  to  seizure. 

See  Execution  IV.  16. 

TENAIVT  FOR   LIFE. 

The  tenant  of  a  devisee  for  life  may  after  the  death  of 


1186  TENANT  AT  WILL. 


such  devisee,  be  ousted  by  the  remainderman  without  any 
notice  to  quit.     Doe  dem.  Fields  v.  McKay^  2  Kerr  435. 

TEMANT  AT  WII.I.. 

1 The  29th  Section  of  the  Act  13  Vic.  cap.  58, 


(Landlord  and  Tenant)  does  not  apply  to  a  tenancy  at  wilL 
See  Ex  parte  Irrin,  2  All.  519. 

9— Ai^recment  to  purchase  —Possession  niider* 

A  person  let  into  possession  of  land  by  the  owner, 
under  an  agreement  to  purchase  has  only  the  estate  of  a 
tenant  at  will,  unless  there  is  some  agreement  respecting 
the  occupation  of  the  land  before  the  sale  is  completed. 
Doe  dem.  Cliff  v.  Connaway,  Ber,  382. 

S— I^etenniiiiair  tenancy— Modce— Demand. 

A.  entered  into  a  bond  to  convey  land  to  B.  his  heirs 
or  assigns  on  payment  of  a  certain  sum  in  five  years: 
before  the  day  of  payment,  A.  died,  having  devised  the 
land  to  his  wife  for  life,  and  after  her  death,  to  his 
children,  (the  lessors  of  the  plaintiff.)  B.  assigned  his 
interest  to  the  plaintiff,  who  paid  the  purchase  money  to 
the  widow,  and  received  from  her  a  deed  of  bargain  and 
sale.  After  the  death  of  the  widow,  A.'s  children  brought 
ejectment.  Held,  That  the  deed  from  the  widow  to  the 
defendant  t?rminated  any  tenancy  at  will  that  might  have 
existed,  and  that  no  notice  to  quit,  or  demand  of  posses- 
sion wns  necessary  before  bringing  the  action.     Ibid. 

4 L.  having  been  in  possession  of  land  upwards 

of  twenty  years,  made  a  written  agreement  to  buy  it  from 
the  lessor  of  the  plaintiff,  but  before  the  time  of  payment 
went  away  leaving  the  defendant  in  possession.  Held, 
That  under  this  agreement  L.  became  tenant  at  will,  and 
that  such  tenancy  was  terminated  by  a  demand  of  posses- 
sion made  on  the  defendant  who  claimed  under  L.,  though 
such  demand  was  not  made  on  the  land.  Doe  v.  Little,  2 
AU.  558. 

ft ^A  person  taking  possession  of  land  under  an 

agreement  to  purchase,  which  specified  no  time  for  the 
continuance  of  the  possession  in  the  event  of  the  purchase 
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not  being  completed,  becomes  a  tenant  at  "will;  and  sucb 
tenancy  must  be  terminated  bj'  some  act  of  the  parties, 
before  he  can  be  ejected  on  non-completion  of  the  pur- 
chase.    Doe  V.  Venny,  8  All.  50. 

The  Act  6  Wm.  IV.,  cap.  48,  see.  7,  does  not  apply  to 
such  a  case;  but  only  to  qufstions  arising  under  the 
Statutes  of  Limitations.     Doe  v.  Denny ^  5  AIL  60. 

«  -f^termination  ol  tenancy. 

A  tenancy  at  will  is  determined  by  the  entry  of  land- 
lord upon  the  land  and  cutting  down  and  carrying  away 
wood,  and  making  surveys  without  the  consent  of  the 
tenant.     Doe  dem.  Lyon  v.  Slavin,  3  Kerr  258. 

7 Defendant  went  into    possession    of   land    a» 

tenant  at  will  to  the  lessor  of  the  plaintiflF,  and  remained 
in  upwards  of  twenty  years.  Held,  That  the  tenancy  was 
not  determined  l),y  an  entry  of  the  owner  within  twenty 
years,  with  consent  of  the  tenant,  to  Tun  the  line  between 
that  and  the  adjoining  land.  Doe  dem.  Botsford  v.  Tidd, 
Trin.  T.  1868. 

S Any  act  upon  the  land  by  the  landlord  for  which 

he  would  otherwise  be  liable  in  trespass  at  the  suit  of  the 
tenant  amounts  to  a  termination  of  a  tenancy  at  wilL 
Ibid. 

9 SemblCf  That  a  conveyance  of  the  laud  by  the 

landlord  to  a  third  person,  duly  registered,  is  a  determina- 
tion of  a  tenancy  at  will.  Doe  deni.  Vemor  v.  McDonald^ 
Hit  r.  1867. 

<^l»eratloa  of  writing  under  seal  not  giving  leotment. 

See  Deed  V.  2. 
Umitation  of  action— Application. 

II    See  Limitation  of  Actions  I.  2. 

JO A  tenant  at  will  cannot  maintain  an   action 

against  his  landlord  for  entering  upon  the  premises  and 
pulling  down  a  chimney,  such  an  act  merely  determining 
the  will.     Brewing  v.  Bergman,  2  Pug  118. 

Act  wiU  not  be  deemed  wrongful  if  it  can  be  referred  to 
a  right  to  do  what  he  has  done.     Ibid. 
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1>i8conUnuaiice  of  owners  possession— What  maf  1^ 
considered  suck* 

See  Limitations,  (Statute  of)  IV.  16. 

TBIVAIVT  FOB  TEABS. 
Iirhat  f^nures  as. 

See  Landlord  and  Tenant  II.  5. 
T*enanc7— Intention. 

An  agreement  was  made  by  A.  and  B.  by  mutual  bonds 
for  the  sale  and  conveyance  of  lands  by  A.  to  B.  on  pay- 
ment of  a  certain  sum  on  or  before  the  ist  of  May  1829,  to- 
gether with  lawful  interest  for  the  first  three  years,  and 
«ight  per  cent,  for  the  last  two  years  as  a  consideration  for 
the  use  of  the  land.  Held,  That  B.  who  was  let  into  pos* 
session  under  this  agreement  was  tenant  for  years  until 
the  Ist  May  1829.    Doe  d.  Cliff  v.  Conaway,  Ber.  882. 

UTorl&ini^tarni  on  siiares. 

See  Trespass  I.  19. 

TENOBB. 
Pieaiiing  general  issue  and  tender  to  part  of  claim. 

See  Pleading  IL  24. 

Where  a  justice  on  receiving  notice  of  action  makes  a 
tender  which  is  not  paid  into  Court,  and  the  jury  find  the 
tender  sufiScient,  the  plaintiff  is  not  entitled  to  have  a  ver- 
dict entered  for  the  amount  tendered.  Gidney  v.  Dibble,  2 
Pug  387. 

Recovery  ol  money  witbont  proof  of  tender  ol  deed. 

See  Condition  Precedent  8. 

TEBiH. 

Application  to  amend  term  in  declaration  in  efcet 
ment. 

See  Ejectment  Y.  4. 

TEBMS  NOTICE. 

Plaiiitifl^s  intention  to  proceed  lu  cause. 

kcc  Practice  IX.  5,  6  a. 
Execntlng  v^rit  of  inqniry. 

See  Practice  IX.  12. 


TIMBEB.  1189 


T£R]IIliV4T10X  OF 
Jury  iKDoringr  bill. 

See  Criminal  Law. 
Testamentary— Capacity. 

See  Will. 


See  Execation. 


See  Execution. 


See  Grown  Grant. 


TESTATUlVf. 


TESTE. 


TIDE. 


TIIVBER. 
Uability  to  seizure. 

If  timber  is  cut  upon  crown  landa^  over  which  this^ 
Province  has  exorcised  and  continues  to  exerdise  jurisdic- 
tion, it  is  liable  to  seizure  here,  though  the  territory  where 
it  is  cut  is  claimed  by  the  Government  of  Canada  as  being 
part  of  that  Province,  and  license  to  cut  timber  has  been 
granted  by  that  Government.  Tibbits  v.  Allan,  8  Kerr 
280. 

Property  in  whom. 

A.  being  indebted  to  plaintiff,  and  in  consideration  of 
further  advances  that  might  be  made  to  him,  agreed  to  go 
upon  land,  leased  by  Government  to  the  plaintiff,  and 
manufacture  for  him  a  quantity  of  timber,  and  raft  and 
deliver  it  at  a  certain  place  in  the  following  spring,  at  a 
certain  rate  per  ton — A.  to  find  all  necessary  supplies  and 
to  pay  the  men's  wages  ;  and  if  there  should  be  any  bal- 
ance due  A.  on  the  completion  of  the  agreement,  it  was  ta 
be  paid  to  him  by  the  plaintiff — ^half  in  cash  and  half  in 
goods ;  and  that  as  A.  was  only  employed  to  manufacture 
the  timber  for  the  plaintiff  at  a  certain  rate  per  ton,  he 
was  not  to  charge  A.  with  the  tonnage  or  export  duty,  as 
was  usual  where  lumberers  brought  timber  to  market  on 
their  own  account.  Held,  That  A.  was  only  the  servant 
of  the  plaintiff,  and  had  no  right  in  the  timber, — the  pro- 
perty in  which  vested  in  the  plaintiff  as  soon  it  was  cut ;. 
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and  that  the  men  employed  by  A.  in  getting  the  timber, 
had  no  lien  for  their  wages.  Crane  v.  Hutchinson^  8  Kerr 
461. 

Tl.nSER  LICENSE. 

See  License — Trover — Replevin. 

TimE  (COMPUTATION  OF.) 

The  day  of  service  of  the  rule  to  plead  is  to  be  computed 
one  of  the  twenty  days  allowed  for  pleading.  Cletoes  v. 
ScouUar,  2  Kerr  627. 

moUonfi  i¥heii  to  be  madc—Dai^s  ftervice-«Notice«« 

See  Practice  IV.  V. 
Words  ^^at  least.*^ 

See  Practice  IX.  8. 


Forparposesi  ot  Justice,  Court  will  tai£e  notice  of  ti 
ot  day  wlien  proceedini^s  liad« 

See  Execution  I.  7,  21. 

Tlie  words  ^  Witliin  tliree  montlts  tiierefrom^^  relate  as 
i¥eli  to  cases  wliere  there  has  been  no  appear- 
ance, as  to  cases  where  defendant  has  appeared. 

See  Practice  in  Equity  I.  27. 
T^ime  tor  appearance  in  County  Court. 

See  County  Court. 

iTITLE  OF  CALSE. 

"    Affidavit  II. 

T1TI.£  TO  I. AND. 

''   Limitation  of  AcUons — ^Ejectment — ^Dower. 
Title  to  land  in  question  on  trial  of  cause. 

See  County  Court — Justice  of  Peace. 
.statutory  title. 

See  Evidence  II.  88. 

TOOI.S. 

''    Distress. 

TOYS  WHARFAGE. 

'•    Wharf. 


TRESPASS.  1191 


(( 


(< 


TORT. 

See  Assumpsit  III.  26,  27,  41 — Use  and  Occupation,  4. 

"WroDi^tal  Act  ot  cutting:  timber  by  Joint  tenant,  pro- 
perty in  timber  becomes  Joint  property* 

See  Joint  Tenancy. 

TRAl^SFER. 

Chattel — Delivery — Shipping  Law,  6. 

TREASURER. 

Deputy  Treasurer. 

TREAISITRY  BO!VO. 
lieire  Faeitis— Summary  application  for  relief* 

See  Practice  V.  6. 

TREATinrO. 

"   Election  Law.     Herbert  v.  Hanington. 

TRESPASS. 

I.  Real  Property — Right  to  maintain  Action — Suffi- 
ciency OF  Title — Party. 
n.  Defence — Pleading — Evidence. 
IIL  Personal  Property. 
IV.  Damages. 
V.  Assault  and  False  Imprisonment. 

VI.  Miscellaneous. 

I. 

Real  Property — Right  to  maintain  Action — Suffioibncy 

OF  Title — Party. 
1—Priveie|(e— Entry  necesi^ary. 

A  grant  from  the  Crown  of  a  privilege  to  build  mills  in 
the  bed  of  a  river  does  not  convey  any  right  in  the  soil ; 
therefore  the  grantee  cannot  before  actual  entry  in  the  ex- 
ercise of  the  privilege,  maintain  trespass  against  a  person 
for  building  a  mill  upon  the  place  where  the  privilege  was 
granted.     Frink  v.  HiU.  East  T.  18»1. 

9— Reipistered  deed— Actual  adverse  possession  ot  de- 
lendant. 

A  deed  registered  under  the  Act   26  Geo.  III.  cap.  8 
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will  not  enure  to  give  possession  to  the  grantee,  so  as  to  en- 
able him  to  maintain  trespass  against  a  person  in  thi 
actual  adverse  possession  of  the  land,  and  who  took  pos- 
session subsequent  to  the  registry  of  the  deed  and  the  entry 
of  the  plaintiff  under  it,  and  continued  such  possession  for 
several  years  before  the  alleged  trespass.  Dunham  v.  A'iii^, 
Trin.  i\  1831. 

8— Unreifistored  deed* 

An  unregistered  deed  transfers  no  property,  and  giies 
no  right  to  enter  on  land.     Patterson  v.  Tingley,  6  AIL  668. 

4— Entry  without  title— Third  party— Snflicieucy  of  pos* 
session— Ju  dg^e— Jury. 

An  entry  by  a  person  without  title,  on  land  in  the  actual 
occupation  of  another  does  not  give  him  a  possession  to 
enable  him  to  maintain  trespass  even  against  a  third  per- 
son.    Merfitt  v.  Quintan,  Bar.  209. 

g^ Plaintiff  under  a  claim  of  right,  but  without  any 

title,  entered  on  land  in  the  actual  possession  of  B.  and — 
without  B.'s  authority — surveyed  a  part  of  the  land  and  put 
up  a  fence  thereon ;  the  fence  was  pulled  down  and  de- 
stroyed by  the  defendant.  Held,  That  the  plaintiff  had  not 
any  possession  of  the  land  to  enable  him  to  maintain  tres- 
pass, though  no  connexion  was  sliewn  between  the  defend- 
ant and  B.  Merritt  v.  Quinton,  Ber.  209. 
6 It  is  a  question  for  the  Judge,  whether  the  plain- 
tiff has  made  out  a  sufticient  possession  to  entitle  him  to 
go  to  the  jury.  Ibid, 
9— Division  line— Parol  uigreenient. 

Where  the  respective  owners  of  adjoining  lots,  agree  by 
parol  to  a  division  line,  it  is  binding  upon  them,  though  it 
may  differ  from  the  line  to  which  they  had  previously  occu- 
pied, and  one  may  maintain  trespass  against  the  other  for 
an  entry  on  a  part  of  the  land,  which  before  the  division 
had  been  in  the  defendant's  possession.  Lawrence  v.  3/r- 
liowaU,  Ber.  283. 
M— Oiebe— Cliurcli    Corporiition— Rector* 

Where  land  is  granted  to  a  Church  Corporation  as  a 
glebe,  and   a  Hector  has  been  duly  inducted,  he  has  the 
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posBession,  and  an  action  of  trespass  for  entering  on  the 
land  and  catting  down  trees,  mast  be  broaght  in  his  name, 
and  not  in  the  name  of  the  Corporation.     Rector  dkc,  6f  St. 
Stephen  v.  TorteloU,  1  Kerr  587. 
9~€liai*ch  Corporation. 

An  action  of  trespass  for  damages  done  to  a  Parish 
Church  may  be  broaght  in  the  name  of  the  Church  Corpora- 
tion^  in  the  absence  of  proof  of  there  being  any  Rector. 
Rector  dtc,  of  St.  George^s  Church  v.  Coitgle,  1  Han.  620. 

lO— Vacant  land— Possession— l¥rong;^«  doer— Ouster 

A  Crown  surveyer  in  1831  laid  off  a  lot  of  land  for  A. 
in  reajr  of  land  granted  to  plaintiff,  intending  that  one  lot 
should  abut  on  the  other ;  in  1833,  the  plaintiff  had  the 
side  lines  of  his  lot  run  out,  and  marked  up  to  A.*s  lot, 
under  the  belief  that  it  was  the  rear  line  of  his  grant,  and 
exercised  acts  of  possession  over  the  land,  but  in  fact  the 
plain tiff*s  grant  did  not  extend  to  A.'s  grant,  but  left  a  piece 
of  vacant  Crown  land  between  them, — defendant  afterwards 
built  a  camp  on  this  piece  of  Crown  land,  which  the  plain- 
tiff pulled  down.  In  trespass  for  a  second  entry  on  the 
land  and  cutting  trees — TIM,  That  though  the  plaintiff 
had  no  title  to  the  land  where  the  trees  were  cut  (it  being 
outside  the  bounds  of  his  grant),  he  had  sufficient  posses- 
sion to  maintain  trespass  against  a  wrong  doer,  and  that 
the  erection  of  the  camp  by  the  defendant  was  not  an 
ouster  of  the  plaintiff*s  possession.  Morrison  v.  McAlpin, 
1  Kerr  650. 

11— Master^  deed— Hlortiragror— De  bonis  asportatis. 

The  purchaser  of  land  under  a  sale  by  a  master  in 
Chancery  in  a  foreclosure  suit,  whose  deed  is  duly  regis- 
tered, may  before  entry,  maintain  trespass  de  bonis  aspor- 
tatis,  for  trees  out  on  the  premises  and  carried  away  by  a 
person  claiming  under  the  mortgagor.  Jarvis  y.  Edgett, 
1  AU.  66. 

i  ti—£ntry— 'Defined  boundaries— Possession. 

If  a  party  enters  on  land,  under  a  registered  deed  with 

defined  boundaries,  with  the  intention  of  taking  possession 
76 
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as  owner,  and  not  as  a  mere  trespasser,  he  may  be  con- 
sidered as  taking  possession  of  the  whole  lot  described  in 
the  deed,  and  not  merely  of  that  part  actually  occupied  or 
enclosed  ;  and  such  possession  if  continued  for  twenty 
years,  will  give  a  title.  It  is  a  question  for  the  jury  with 
what  intention  the  party  entered  on  the  land.  (Per  Par- 
ker, Wilmot  and  Ritchie,  J.  J., — Carter,  C.  J.,  and  N.  Par- 
ker M.  R.,  disseiitientihm,)  Humphreys  v.  Helms,  HiL  T. 
1861. 

13— Continuance  of  possession. 

A  lot  of  wilderness  land  containing  two  hundred  and 
forty  acres,  was  granted  to  H.  in  1809,  soon  after  which 
he  left  the  country.  In  1812,  H's  father,  without  any 
authority  conveyed  the  land  to  B.,  who  conveyed  to  K.  in 
1825.  K.  took  possession  of  the  Und,  cut  timber  upon  it, 
ran  out  one  of  the  side  lines,  and  in  1828  conveyed  it  to  F. 
who  also  entered  and  lumbered  upon  it,  and  conveyed  it 
to  the  plaintiff  in  1834.  The  several  conveyances  were 
registered.  The  plaintiff  cleared  about  an  acre  of  the 
land,  which  was  the  first  improvement,  and  commenced 
building  a  house  in  1835,  when  the  defendant,  the  heir  of 
H.,  entered  and  forbade  him  :  the  house  was  not  finished, 
8»nd  was  burnt  soon  afterwards,  and  the  land  remained 
unoccupied  till  1850,  when  the  plaintiff  built  another  house ; 
after  which  the  defendant  again  Entered,  and  cut  trees 
upon  the  land,  for  which  trespass  was  brought.  Held, — 
per  Parker,  Wilmot  and  Ritchie,  J.  J., — Carter,  C.  J.,  and 
N.  Parker,  M.  R.,  dissentientibus, — That  the  jury  were 
properly  directed,  that  if  the  plaintiff,  and  those  under 
whom  he  claimed,  entered  under  registered  deeds  vrith  de- 
fined boundaries,  with  the  intention  of  taking  possession 
as  owners  of  the  land,  and  not  as  mere  trespassers  witli- 
out  any  claim  of  title ;  they  might  be  considered  as  having 
taken  possession  of  the  whole  lot,  and  not  merely  of  that 
part  actually  occupied ;  and  that  such  possession,  if  con- 
tinued for  twenty  years,  would  bar  the  defendant's  right. 
Humphreys  v.  Helms,  5  AIL  59. 

14— Oe  bonis  Aspoi*talis* 

Though  plaintiff  is  not  in  possession  of  land,  if  he  has 
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the  title  he  may,  since  the  Act  21  Vic.  cap.  20,  sec.  5, 
maintain  trespass  de  bonis  asportatis  for  carrying  away 
trees  from  it.     Ibid. 

15— niorlg^aiffee  —  Execution    a§:ainst    inort^uiror  —  Oe 
bonis  asportatis. 

A  mortgagee  in  fee  of  land,  who  is  not  in  possession 
cannot  maintain  trespass  de  bonis  aspoHatis,  against  the 
Sheriff  for  seizing,  imder  an  e.^ecution  against  the  mort- 
gagor, logs  cut  by  him  with  the  mortgagee's  permission, — 
no  delivery  of  the  logs  having  been  made  to  the  mortgagee. 
DesBrisay  v.  McPheVun,  5  AIL  327- 

16  -nJoint  liability— Common  Purpose- Several  defend- 
ants—Separate trespasses. 

In  trespass  against  several  defendants  if  they  go  upon 

the  land   with   a  common  purpose  they  are  jointly  liable 

though  the  acts  of  trespass  are  separate  and  are  committed 

on  different  parts  of  the  land.     Ferguson  v.  Savoy,  4  AIL 

268. 

i7— Crown  ri§:bt—Escbeat— Reasonable  use  of  ivater— 
Devise. 

A.,  by  will  executed  in  1824,  devised  lot  No.  11  to  his 
son  G.,  except  one  hundred  acres,  which  he  gave  to  other 
children,  and  he  likewise  gave  to  his  son  D.  the  privilege 
of  keeping  a  saw-mill  where  it  then  stood,  with  a  log  and 
lumber  yard,  without  molestation  or  hindrance;  but  not  to 
dispose  of  the  said  mill  privilege  to  any  person  except  his 
brother  G.,  or  his  liberty ;  and  all  the  remainder  of  said 
lot  No.  11,  to  remain  and  to  be  to  his  son  G.,  with  the  above 
exception.  G.  died  in  1840,  having  devised  all  his  property 
to  his  sons,  one  of  whom  was  the  plaintiff.  The  plaintiff's 
property  was  escheated  in  1852,  and  partition  made  be- 
tween the  Crown  and  the  other  heirs  of  G.,  by  which  the 
saw-mill,  with  the  log  and  lumber  yard  adjoining  and  the 
privilege  of  water  for  the  use  of  the  mill,  were  awarded  to 
D,,  to  hold  according  to  the  will  of  A.  The  Grown  after- 
wards granted  its  portion  of  the  land  to  plaintiff,  excepting 
the  saw-mill  with  the  log  and  lumber  yard  adjoining,  and 
the  use  of  the  water  for  the  mill,  as  awarded  to  D.  in  the 


1196  TBESPA.S3 


partition.     D.  died  in  1861,  and  devised  the  saw-mill  and 
privelege  to  the  defendant.     The  plaintiff  had  a  fulling-mill 
on  the  land  granted  to  him  by  the  Grown.     The  fulling-mill 
And  the  saw-mill  were  supplied  with  water  from  the  same 
aqueduct.     Both  mills  could  not  be  worked  at  the  same 
time,  and  when  the  fulling-mill  was  in  operation,  the  water 
was  diverted  from  the  saw-mill  by  an  opening  in  the  aque- 
duct.    Heldf  in  trepass  for  taking  possession  of  the  saw- 
mill, injuring  the  gates  and  diverting  the  water  from  tbfl 
fulling-mill — 1st.  That  if  the  will  of  A.  gave  D.  only  a  life 
estate  in  the  saw-mill,  the  plaintiff  had  no  right,  as  any 
interest  he  mi  jlit  have  had  as  one  of  the  heirs  of  A.,  was 
escheated  to  the  Crown,  and  excepted  out  of  the  grant  to 
him.     2nd.  That  in  such  case  the  defendant,  as  one  of  the 
heirs  of  A.,  would  have  an  undivided  interest  in  the  saw- 
mill with  the  Crown,  and  not  with  the  plaintiff.     3rd.  That 
if,  in  diverting  the  water  from  the  fulling-mill,  the  defend- 
ant did  no  inore  than  was  necessary  for  the  reasonable 
use  of  the  water  for  the  saw-mill,  the  plaintiff  could  not  re- 
cover for  that  act,  and  that  such  question  should  have  been 
left  to  the  jury.     P'wJiett  v.  Pickett.  1  Han.  166. 

J§— Expnisioii— FHrt  ol  close. 

Expulsion  of  plaintiff  from  part  of  the  close  is  sufficient 
to  sustain  the  count  for  expulsion,  Gesner  v.  Cainu,  2 
AU.  653. 

i9— Joint  occupation  -  Workini?  farm  on  siiarcs. 

A  person  working  a  farm  on  the  shares  and  occupying 
part  of  the  house  jointly  with  the  owner  of  the  farm,  has 
not  such  a  tenancy  as  to  prevent  the  owner  from  maintain- 
ing trespass  to  the  land.     IVest  v.  Atherton^  2  All.  653. 
StO— PosKessiion~Sufficien<*.y  of. 

To  maintain  trespass,  the  plaintiff's  possession  should 
have  the  characteristics  of  the  possession  of  a  permanent 
owner,  shewn  by  acts  done  with  the  apparent  object  of  tak- 
ing possession  as  owner, — mere  casual  acts  of  a  transient 
or  temporary  nature  few  in  number  and  occurring  at  long 
intervals,  are  not  sufficient.  Gulruy  v.  Bates^  Mich  T. 
1862. 
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The  lociis  in  qiu)  was  a  small  uncultivated  island 

and  the  acts  of  possession  relied  on  were  fastening  plaintiff's 
net  to  a  tree  on  the  island  annually  for  about  twenty  years ; 
collecting  drift  wood  upon  it,  and  once  putting  a  calf  there 
to  pasture, — Held'  insufficient.     Ilrid. 

tm— Entry— Intention— Dped— Acts  of  possession. 

There  is  a  distinction  in  the  character  of  the  possession 
where  a  person  enters  on  land  under  a  registered  deed,  and 
where  he  goes  in  without  any  claim  at  all.  It  should  be 
left  to  the  jury  to  say  whether  a  person  entered  on  land 
with  the  intention  of  taking  possession  under  his  deed,  or, 
as  a  mere  trespasser — the  mere  fact  of  a  person  having  a 
registered  deed  of  land,  does  not  give  him  possession  of  the 
land  described,  without  shewing  acts  of  possession.  Gov- 
eiiior,  etc.,  oftJie  Madras  Board  v.  Ryan,  Mich,  T.  1861. 

tl^— Possession— Sufficiency  of. 

The  locus  in  quo  was  the  rear  part  of  a  lot  of  wilderness 
land  granted  to  A.  in  1799,  in  a  grant  containing  a  number 
of  other  lots  severally,  each  described  by  particular  bounds 
and  lines.  It  was  proved  that  the  plaintiff's  father  was  in 
possession  of  the  front  of  the  lot  in  1821,  that  he  built  upon 
and  improved  it,  and  that  in  1888  he  had  the  dividing  line 
between  that  and  the  adjoining  lot  marked  nearly  to  the 
rear,  that  his  right  was  never  disputed,  and  that  he  died  in 
possession,  and  devised  all  his  property  to  the  plaintiff,  who 
continued  the  same  possession.  No  conveyance  was  shewn 
from  A.,  or  that  he  had  ever  been  in  possession  of  the  lot, 
or  what  became  ol  him.  Held,  per  Garter,  C.  J.,  and  Wil- 
mot,  J..  That  the  plaintiff  had  not  shewn  a  sufficient  pos- 
session, either  actual  or  constructive,  of  the  rear  of  the  lot, 
to  maintain  trespass  even  against  a  wrong  doer,  and  that 
a  conveyance  from  A.  to  the  plaintiff*s  father  could  not  be 
presumed.     Oaudin  v.  McKilligan,  2  All,  392. 

Held,  per  Parker,  J.,  and  Street,  J.,  That  in  the  absence 
of  evidence  of  a  wrongful  entry,  it  might  be  presumed  that 
the  plaintiff's  father  entered  by  permission  of  the  grantee, 
and,  there  being  no  adverse  possession,  liis  possession 
would  be  presumed  to  extend  over  the  whole  lot,  as  one  un- 
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divided  close.  Held  also,  That  as  the  defendant  did  not 
claim  the  land  under  anv  right  derived  from  the  grantee, 
but  as  being  part  of  another  grant  in  rear,  and  the  ques- 
tion was  the  boundary  line  between  the  two  grants,  he  was 
not  entitled  to  put  the  plaintiff  to  proof  of  a  documentary 
title.  Held  also,  That  the  running  the  line  in  1838  was  an 
act  of  possession  of  the  whole  lot.  Oaudin  v.  McKilligan,  2 
AU.  892. 

94— Prior  possession— Title. 

A  person  taking  possession  of  land  without  title, 
cannot  maintain  trespass  against  one  who  has  a  prior 
possession  of  the  land  under  a  Crown  grant,  and  with 
lines  run  according  to  the  grant ;  even  though  it  conveys 
no  title  in  consequence  of  the  land  having  been  previously 
granted.     Crcumer  v.  ]l'hf])j)lr,  8  AU.  278. 

A  defendant  in  possession  under  such  circumstances,  is 
not  bound  to  prove  a  title  under  his  grant,  as  the  plaintiff 
acquires  no  possession.     Ibid, 

Semhlc,  That  a  person  who  takes  possession  of  part  of 
a  lot  of  land  without  title,  does  not  by  running  the  exterior 
lines  of  the  lot,  acquire  such  a  possession  as  will  enable 
him  to  maintain  trespass  for  an  entry  on  the  line  beyond 
the  bounds  of  his  actual  occupation.     Ib'uL 

95— Asportavit  —  finlHcient    title    to    recover    npon  — 
Place. 

In   trespass   for   breaking   and  entering  a  close  and 

cutting  the  grass,  the  plaintiff  failed  to  prove  any  parish 

in  which  the  locus  in  qxu>  was  situated.     HcUly  That  being 

in  possession,  he  had  nevertheless  sufficient  title  to  the 

grass  to  enable  him  to  recover  on  the  asportavit  count  for 

taking  it  away,  against  any  person  who  could  not  prove  a 

title  to  the  land  on  which  it  was  out.     Moran  v.  Laird,  .S 

Kerr  403. 

titt—Possessiou  —  Absence   of  prool    of  better   title- 
Wrong  doer. 

In  trespass  for  cutting  trees,  the  plaintiff  relied  on  hia 

possession  of  the  land  from  which  they  were  cut,  which 

was  proved  to  have  been  called  a  glebe  lot  for  upwards  of 
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twenty  years,  and  had  been  surveyed  by  direction  of  the 
Church  corporation  of  the  parish.  Held,  That  in  the 
absence  of  proof  of  any  title  in  the  corporation,  or  any 
lease  from  them  to  the  plaintifif,  that  he  was  entitled  to 
recover  against  a  mere  wrong  doer.  Hodgson  v.  Carr,  8 
Kerr  499. 

27— Oiraer  of  land— Etitcjeslate—Aspoitavit. 

The  owner  of  land,  subject  to  an  estate  for  life,  may  main- 
tain trespass  de  bonis  asportatis  for  carrying  away  trees 
which  have  been  wrongfully  cut  upon  the  laud.  Alexandf^r 
v.  HarU,  1  Han.  161. 

t^S— Eiicensee. 

A  license  granted  by  the  government  to  cut  timber  on 
Crown  land,  gives  the  licensee  no  interest  in  the  land ; 
therefore  he  cannot  maintain  trespass  under  the  Bev.  Stat, 
cap.  133,  against  a  person  for  entering  on  the  land,  and 
cutting  down  and  taking  away  the  trees.  Breckenridge  w 
Woodner,  3  All.  303. 

1i9— Grantee— Waler  prlvileire->Ea$ienienl. 

A  deed  granting  all  the  right,  title,  interest,  etc.  of  A. 
in  and  to  the  ''  water  privilege  "  of  a  piece  of  land,  con- 
veys only  an  easement  in  the  land,  and  no  interest  in  the 
land  itself ;  therefore  the  grantee  cannot  by  virtue  of  the 
deed  maintain  trespass  for  an  entry  on  the  land.  Wikon 
V.  Sinclair,  3  AIL  343. 

In  trespass  by  W.  being  in  possession,  claiming  under 
the  deed,  the  jury  were  directed  that  he  was  in  possession 
of  the  land  by  virtue  of  the  deed.  Held,  a  misdirection. 
Ibul. 

Qvuere,  Whether  if  the  case  had  been  left  to  the  jury 
on  the  question  of  possession  alone,  and  they  had  found 
for  the  plaintiif,  the  Court  would  have  interfered.     Ibid. 

SO— luniiincient  possession— Evidence.  * 

The  plaintiff  in  trespass  claimed  under  a  registered 
deed  from  K.,  who  had  been  in  possession  of  the  land;  but 
was  not  actually  so  at  the  time  of  giving  the  deed,  and  it 
was  not  shewn  bow  he  got  possession,  or  how  long  he  held 
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it ;  the  land  had  been  unfenced  for  several  years  before, 
and  the  plaintiff  had  never  occupied  it,  or  taken  posses- 
sion. Held,  That  he  had  neither  the  actual  or  constructive 
possession,  and  could  not  maintain  the  action.  Creelm^fn 
\,  Atkinson,  8  AIL  450. 

SI— Color  of  title— Possession  against  inrongr  doer. 

In  trespass  qvare  clansum  fregii,  it  appeared  that  the 
land  which  was  principally  wilderness,  had  been  granted 
to  a  person  who  resided  out  of  the  countr}- ;  that  one  T. 
or  his  agent  had  a  charge  of  the  land  to  prevent  trespasses 
on  it,  and  also  had  a  power  of  attorney  authorising  him  to 
sell  it,  and  that,  after  the  death  of  the  grantee,  T.  believing 
that  the  authority  continued,  conveyed  the  land  to  the 
plaintiff  who  had  the  lines  of  it  run  out  b}'  a  surveyor  and 
exercised  acts  of  ownership  over  the  l»nd  by  cutting 
timber.  Held,  That  though  the  plaintiff  acquired  no  title 
to  the  land  by  his  deed,  he  went  in  under  colour  of  title, 
and  had  sufficient  possession  to  entitle  him  to  recover 
against  a  mere  wrong  doer  who  entered  on  the  land  and 
cut  timber  after  the  plaintiff  took  possession  and  ran  out 
the  lines.  Nugent  v.  Parks,  6  AIL  891.  See  Limitation  of 
Actions. 

II. 

Defence — Pleading — Evidence. 
I—Kiglil  ofsoil— River— Easement. 

An  easement  or  privilege  granted  by  deed,  to  turn  the 
water  of  a  river  for  the  use  of  mills,  and  to  build  mill-dams, 
does  not  convey  the  right  of  soil,  and  connot  be  given  in 
evidence  under  the  general  issue  in  trespass.  Wallace  v. 
Milliken,  East.  T.  1881. 

Q-.Fenee— Breaking:— Cattle  enteriiii^. 

Defendant  threw  down  a  fence  and  entered  on  laud  in 
the  plaintiff's  possession  claiming  it  to  be  a  highway,  and 
in  consequence  of  the  fence  being  thrown  down,  the  defend- 
ant's cattle  went  in  upon  the  plaintiff's  field.  Held,  That 
tLis  was  not  a — **brtaking  into  a  field  under  lawful  fence" 
— by  the  cattle,  and  therefore  that  a  Justice  of  the  Peace 
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had  no  jurisdiction  to  proceed  ai^ainst  the  defendant  in 
trespass  under  the  Act  1  Wm.  IV.  cap.  9,  sec.  6.     Colwell 
V.  Purdy,  Trill.  T.  1831. 
3— Admission— Killing:  ox— Consent. 

An  admission  by  the  defendant  that  he  had  killed  the 
plaintiff's  ox  and  ought  to  pay  for  it,  will  not  support  an 
action  of  trespass  for  taking  the  ox,  there  being  some  evi- 
dence that  the  ox  had  been  worked  by  the  defendant,  hy 
consent  of  the  plaintiff's  agent.  Bransfield  v.  Bishop,  Ber. 
89. 
4— Entry  to  remove  timber—Necessary  evidence. 

A  man  cannot  justify  an  entry  on  the  land  of  another 
for  the  purpose  of  taking  his  own  property,  unless  he  shews 
that  it  was  upon  the  land  without  any  fault  or  neglect  on 
his  part ;  therefore  in  trespass  quare  cl.  fregit,  a  plea  justi- 
fying the  entry  for  the  purpose  of  removing  the  defendant's 
timber  which  had  been  carried  there  by  a  sudden  rise  of 
water  in  the  river  in  which  it  was  being  floated  to  market, 

• 

^s  bad,  because  it  does  not  shew  that  the  defendant  was  not 
in  fault,  by  endeavouring  to  prevent  the  timber  from  float- 
ing on  the  plaintiff's  land.     Read  v.  Smith,  Ber,  173. 

5— Entry— Comniand^License. 

A  defendant  in  trespass  may  justify  his  entry  by  the 
command  of  the  owner  ol  the  freehold,  but  not  by  his  mere 
permission  or  license  ;  therefore  where  the  plaintiff  proves 
a  trespass  by  the  defendant  on  land  in  his  (plaintiu's)  pos- 
session, it  will  be  no  justification  to  the  defendant  to  shew 
that  the  title  was  in  a  third  person,  from  whom  he  had 
agreed  to  purchase  it,  and  under  which  agreement  he  went 
into  possession.  {See  Eobinson  /*.  Vaughton,  8  C.  and  P. 
252.)     Parent  v.  Cojiieilison,  Ber.  235. 

6 In  trespass  qaai-e  cl.  fregit,  if  defendant  justifies 

the  entry  on  the  land  under  a  third  person  he  must  shew 

that  he  entered  by  the  command  and  under  the  authority  of 

such  person,  not  merely  that  he  allowed  the  defendant  to 

enter.     Keen  v  Seymour,  HiL  T.  1864. 

9— Entry  on  i^ronnd  opposed  to  title  as  mortgagee— 
Setting  up  mortgage. 

In   trespass,  where  the  question  in  dispute  was  the 
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dividing  line  between  the  plaintiff's  and  defendant's  laad 
the  defendant,  among  other  grounds  of  defence,  relied  on 
a  mortgage  given  to  him  by  the  plaintiff  before  the  alleged 
trespass  upon  the  lot  occupied  by  the  plaintiff.  Held,  That 
as  the  defendant  had  entered  on  the  land  upon  a  ground 
opposed  to  his  title  as  mortgagee,  it  afforded  no  justifica- 
tion of  the  trespass.     Merritheiv  v.  SUson,  3  Kerr  373. 

S— Joint  trenpassers— Separate  trespasser. 

Wher^  there  are  a  number  of  defendants  in  an  action 
of  trespass,  and  plaintiff  proves  an  act  of  trespass  against 
some  and  not  against  all,  and  then  goes  on  to  prove  an- 
other act  against  others  of  defendants  not  implicated  in  the 
first  act  proved,  he  must  be  taken  to  have  abandoned  the 
first  act  and  be  confined  to  the  last  act  proved.  Maloney 
V.  Purderiy  3  Kerr  515. 

See  Nos.  12,  13,  25. 

O— Several  defendants— Joint  liability. 

In  trespass  against  several  defendants,  if  they  go  upon 
the  land  with  a  common  purpose  they  are  jointly  liable, 
though  tl.*e  acts  of  trespass  are  separate  and  are  committed 
on  different  i)art8  of  the  land.  Ferguson  v.  Savoy ,  4  AIL 
263. 

£0 If  two  persons  enter  on  land  wrongfully  and 

cut  down  trees  separately,  but  unite  in  taking  them  away, 
by  ren)<»ving  obstructions  in  the  roads,  they  are  jointly 
liable  fo I  the  taking  and  carrying  away,  but  not  for  the 
cutting.     Keen  v.  Seymour,  6  AIL  44. 

11— Verbal  command  by  morlicniree  not  In  possession. 

In  trespass  for  cutting  and  carrying  away  trees  off 
land  ill  the  plaintiff's  possession,  defendant  may  justify 
under  a  verbal  command  to  enter  and  cut,  given  by  a  mort- 
gagee of  the  land  not  in  possession.  Carson  v.  GriMn, 
5  AIL  244. 
12— Joint  trespass— Separate— Abandonment. 

In  a  joint  act  of  trespass,  if  the  plaintiff  wishes  to  rely 
on  a  separate  act  of  trespass  by  one  of  the  defeadants, 
he  must  abandon  the  joint  trespass  ;  he  cannot  ask  the 
jury  to  lind  in  the  alternative.    Lawton  v.  Adams,  5  AIL  274. 
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13— AbaiKloiiment—Judg^e— Discretion. 

In  an  action  against  several  defendants,  the  plaintiff 
proved  acts  of  trespass  on  the  6th  June,  in  which  all  the  de- 
fendants were  concerned,  and  another  act  of  trespass  on 
the  10th,  in  which  only  one  of  the  defendants  present  on 
the  6th  took  part;  the  plaintid  tlien  elected  to  proceed  for 
the  first  trespass  proved.  Held,  That  this  was  a  matter  iH 
the  discretion  of  the  Jadge ;  and  that  the  plaintiff  by  giving 
evidence  of  the  trespass  on  the  10th  June,  had  not  aban- 
doned the  previous  one  proved.  Ache  v.  Alexandre,  6  AIL 
522.     {See  8.  25). 

14 — Entry  to  retake  cattle  wroniff uiiy  taicen. 

In  trespass  for  breaking  and  entering  plaintifi*s  barn, 
defendant  justified  on  the  ground  that  his  cattle  had  been 
wrongfully  taken  by  the  plaintiff,  who  locked  them  up  in 
his  barn,  and  refused  to  give  them  up.  Fleldy  Sufficient, 
and  that  defendant  had  a  right  to  take  his  cattle  from  the 
plaintiff,  who  was  a  wrong  doer.  See  Blades  i\  Higgs,  7 
Jur.  N.  S.  1289).      Graham  v.  Great,  5  All.  830. 

15— Deed— Keifistry— Relation* 

In  tref>pass  qiutre  cL  fregit  for  cutting  grass  on  the  31st 
July,  the  plaintiff  proved  possession  only  ;  the  defendant 
justified  as  owner  of  the  land  under  a  deed  dated  the  15th 
July,  but  not  registered  till  the  1st  August.  Held,  That 
AS  against  the  plaintiff  the  defendant  had  not  title  by  rela- 
tion from  the  date  of  the  deed.  Patterson  v.  Tim/ley,  5 
AU.  553. 

See  Relation  4. 

16— Liberum  lenein«»ntuiu— Proof— Close. 

In  trespass  qiuire  cl.  fregit  describing  the  close  by 
abuttals,  the  defendant  lAeadeA  liberiun  tenenicntum.  Held, 
That  under  this  plea,  he  was  bound  to  prove  that  that  part 
of  the  close  described  by  abuttals  on  which  he  entered,  was 
his  soil  and  freehold,  and  that,  having  failed  to  prove  title 
to  a  small  piece  of  the  land  so  described,  on  which  part  of 
the  trespass  was  committed,  the  plaintiff  was  entitled  to  a 
verdict.     ThuiBrisay  v.  Livingstone,  6  All,  169. 
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17— Crown  grant— Possession  -Question  lor  Jary. 

Defendant  in  trespass  claimed  the  locus  in  quo  under  a 
grant  from  the  Crown,  the  plaintiff  gave  evidence  of  acts  of 
possession  of  the  land  for  twenty  years  prior  to  the  grant 
by  which  he  claimed  that  the  Crown  was  oat  of  the  posses- 
sion, and  could  not  grant  without  office  found.  Held,  That 
this  evidence  of  possession  ought  to  have  been  left  to  the 
jury.     Smith  v.  Morrison,  1  Pug,  200. 

18— Chnreh  corpora tion—iVf  embers*  riglits. 

In  trespass  for  boarding  up  the  doors  and  windows  of  a 
parish  church,  the  defendants  justified  as  church  wardens, 
and  that  they  had  closed  the  church  for  repairs,  but  the 
evidence  shewed  that  they  had  closed  it  to  prevent  a  clergy- 
man who  claimed  to  be  rector,  from  officiating.  Held,  In 
the  absence  of  proof  that  there  was  any  legally  appointed 
rector.  That  the  defendants  had  no  right  to  dismantle 
the  church  as  against  the  church  corporation,  even  though 
they  were  themselves  members  of  it.  Rector  etc,  of  St. 
George's  Church  v.  Conghty  1  Han,  609. 

19— Admission  by  plea— Plan— liOt. 

In  trespass  the  declaration  described  the  premises  as 
four  closes  in  the  city  of  St.  John,  fronting  on  Elliot  Row, 
and  knoN^n  and  distingaished  on  the  map  or  plan  of  the 
city  on  file  in  the  Common  Cleik's  Office  as  lots  Nos.  294^ 
295,  290,  297 — plea — not  guilty — **  so  far  as  relates  to  the 
said  close  No.  295  in  the  declaration  mentioned  " — and  as 
to  the  other  closes,  payment  of  money  into  Court.  Held, 
That  the  plea  admitted  the  identity  of  the  lot,  and  therefore 
evidence  of  the  plan  filed  in  the  Common  Clerk's  Office 
was  unnecessary  Semble,  That  as  the  number  of  the  lots 
corresponded  with  the  grant  of  the  lots,  which  was  in  evi- 
dence, the  reference  to  the  plain  was  surplusage.  Merritt 
V.  Coxvtter,  2  Kerr  886. 

•iO— Property  delivered  to  avoid  execntion. 

In  trespass  tor  taking  hay,  which  plaintiff  claimed  to 
have  been  delivered  to  him  by  defendant  in  payment  of  a 
debt.  Held,  That  evidence  was  admissible  on  the  part  of 
the  defendant,  to  shew  that  the  hay  was  delivered  to  plain- 
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tiff  in  order  to  prevent  its  being  seized  on  execution  against 
defendant,  and  that  no  property  was  intended  to  pass  to 
the  plaintiff.     Knowles  v.  Adams,  5  AIL  445. 

tl  t— Unrcisristered  deed— Commaud— JBufry- 

In  trespass  defendant  pleaded  freehold  in  P.  by  whose 
comand  he  entered.  Held,  That  an  unregistered  deed  of 
release  from  P.  to  defendant  was  not  evidence  of  such  com- 
mand. An  unregistered  deed  transfered  no  property,  and 
gives  no  right  to  enter  on  land.  Patterson  v.  Tingley,  5  AU. 
568. 

tl3  -Distress  for  rent— Keeping  and  detaining:  in  satis 
taction  lor  rent. 

It  is  a  good  plea  for  a  declaration  in  trespass  for  taking 
goods,  that  the  goods  were  restrained  for  rent  and  not  being 
replevied  within  five  days  were  appraised,  and  after  such 
appraisement  kept  and  detained  in  satisfaction  of  the  rent ; 
although  the  defendant  should  have  proceeded  to  sell  the 
goods,  yet  the  omission  to  do  so  will  not  enable  the  owner 
to  maintain  trespass,  the  original  taking  being  lawful.  The 
option  granted  by  the  Act  50  Geo.  III.  cap.  21,  sec.  7,  to 
bring  trespass  or  case,  is  to  be  understood  according  to  the 
subject  matter  of  the  grievance,  and  not  the  mere  election  of 
the  party.  Rogers  v.  Buntin,  2  Kerr  230. 
tiS—Teaanry— Right  to  crops. 

In  trespass  for  taking  hay  and  grain,  it  was  proved  that 
the  land  on  which  they  grew  belonged  to  the  plaintiff's 
father,  who,  four  years  before  the  trial,  gave  it  up  to  the 
plaintiff  on  condition  that  he  should  support  his  father  and 
family ;  that  the  father  continued  to  live  on  the  land,  but 
that  the  plaintiff  took  the  management  of  the  farm  and 
sowed  the  grain  and  cut  the  grass.  Held,  That  the  jury 
were  properly  directed  that  this  constituted  a  tenancy  and 
gave  the  plaintiff  the  possession  of  the  crops.  Ferguson  v. 
Savoy,  4AII.  268. 

94~-IiOCUS  in  quo— Higiiway. 

To  an  action  of  trespass  qiuire  clausum /regit,  the  defend- 
ant pleaded  that  the  loctts  in  quo  had  been  laid  out  and  re- 
corded as  a  road  three  rods  wide.     Held,  That  the  proof  of 
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Buch  laying  out  and  recording  would  not  sustain  a  justifi- 
cation depending  upon  the  fact  of  the  place  being  a  pubhc 
highway,  the  Act  of  Assembly  requiring  that  no  public 
highway  should  be  laid  out  of  a  less  width  than  four  rods. 
Perley  v.  D'lhhhe,  1  Kerr  514. 

t{*S— Sepai*ate  trcpns$4<'f><  —  Evidence  —  Abandonment— 
IVecessiiy  of. 

In  trespass  against  three  defendants  for  taking  away 
logs,  which  taking  occupied  several  successive  days,  the  plain- 
tiff proved  a  joint  trespass  against  all  the  deiendants  during 
the  first  two  days,  after  which  one  of  the  defendants  went 
away  ;  a  verdict  having  been  found  against  the  other  two. 
Held,  That  the  trepasses  were  not  so  separate  and  distinct 
as  to  require  the  plaintiff  to  abandon  the  joint  trespass  be- 
fore giving  evidence  of  the  trespass  by  the  two  defendants. 
Atkinson  v.  McAiiley,  4  AIL  243.     See  sec.  12,  13. 

Queerer  Whether  where  the  two  defendants  are  clearly 
liable,  the  evidence  of  the  trespass  by  the  three,  is  ground 
for  a  new  trial.     Ibid. 
tl6— Denial  ol  title— Claim— Justifieation— Evidence. 

On  a  verdict  in  trespass  for  the  plaintiff,  claiming  title 
by  descent  from  his  father,  the  Court  refused  a  new  trial 
moved  for  on  the  ground  that  S.,  one  of  the  defendants,  was 
the  plaintiff's  brother  and  therefore  justified  in  entering  as 
a  tenant  in  common  with  the  plaintiff :  the  defence  at  the 
trial  being  a  denial  of  the  father's  title,  and  a  claim  under 
a  different  right.     Sears  v.  Palmer,  8  AU.  400. 

QiuerCy  Whether  if  the  father's  title  had  not  been  denied 
the  verdict  would  have  been  good  against  the  other  defend- 
ants on  the  plaintiff  entering  a  not  pros,  as  to  S.,  he  being 
a  party  to  all  the  alleg(3d  trepasses.  Sears  v.  Palmer,  3  AIL 
400. 

Defendant  in  trespass  offered  as  evidence  of  title  a  re- 
gistered deed  to  himself  from  one  who  had  neither  actual 
or  constructive  possession  of  the  land.  Held,  That  this 
Jeed  was  properly  rejected.     Ibid, 

i^y— Possession— Insufficient  evidence. 

The  defendant  in  an  action  of  trespass  justified  under  A., 
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and  iu  order  to  show  title  to  him,  offered  evidence  of  a  con- 
versation between  A.  and  B., — not  made  upon  the  land, 
but  several  miles  distant  from  it, — in  which  A.  gave  B. 
permission  to  build  a  mill  on  the  land  in  dispute.  B. 
built  the  mill  more  than  twenty  years  before  the  action, 
but  did  i.ot  further  recognize  A.*b  right  to  the  land.  Held, 
That  this  was  not  suiiicient  evidence  of  A.'s  possession,  and 
that  the  justification  was  not  proved.     White  v.  5/««fA,  4 

28— Extent  or    possessions— Un registered    deed— Evi- 
dence. 

The  acts  of  a  near  relative  and  personal  representative 
of  a  deceased  person,  done  in  behalf  of  his  minor  children 
and  heirs  upon  and  in  regard  to  land  which  was  claimed 
by  the  deceased,  but  under  a  defective  title,  will  enure  to 
the  benefit  of  such  heirs,  to  shew  possession  in  them,  as 
against  a  mere  wrong  doer,  and  the  title  deed,  though  not 
sufficient  to  convey  the  land  for  want  of  due  registry  or 
livery  of  seisin,  may  be  used  to  shew  the  extent  of  the 
claim  of  possession.  Hivdden  v.  White ^  2  Kerr  634. 
ti9— Boundary— IVecessary  evidence. 

In  trespass,  the  plaintiff  claimed  title  under  a  grant  and 
survey  made  in  1823 ;  the  defendant  claimed  the  same  land 
under  a  prior  grant  to  D.,  and  conveyance  from  P.  to  E., 
and  from  E.  to  himself,  made  in  1834,  under  which  he  en- 
tered. Heldy  That  though  no  conveyance  was  shewn  from 
D.,  the  original  grantee,  the  defendant  was  not  a  mere  wil- 
ful trespasser,  and  that  the  plaintiff  could  not  recover  on 
his  possession  alone,  but  was  bound  to  prove  that  the  line 
contended  for  by  him  was  the  true  boundary  between  his 
grant  and  the  grant  to  D.,  and  that  the  question  of  bound- 
ary should  have  been  submitted  to  the  jury.  Baldivin  v. 
BraydoHf  3  Kerr  169. 
S^^—Hig^h  way— Ploughing  soil. 

In  trespass  to  laud,  and  ploughing  up  the  soil,  the  de- 
fendant pleaded  that  there  was  a  public  highway  over  the 
the  land,  by  reason  whereof  he  entered.  TTeJfl,  That  if  it 
was  a  highway  the  defendant  was  not  justified  in  plough- 
ing up  the  soil.     Cole  v.  Maxwell ,  3  .4//.  183. 
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SI -Cattle— Defect  ofleDces. 

In  trespass  by  cattle,  if  the  defendant  justify  the  entry 
of  the  cattle  through  defect  of  fences,  it  must  be  specially 
pleaded.     Griswold  v.  Hallet,  Mich.  T.  1834. 

S9— Adoption  of  acts— Presumption. 

By  Act  10  Vic.  cap.  72,  incorporating  the  South  Bay  Boom 
Co.,  amended  by  11  Vic.  cap.  49,  and  17  Vic.  cap.  62, 
though  timber  placed  within  the  Booms  is  under  the 
general  control  and  direction  of  the  Company,  it  is  under 
the  immediate  charge  of  the  owners,  to  be  fastened  and 
secured  by  them,  and  at  their  risk;  therefore  the  Company 
is  not  liable  in  trespass  where  rafts  are  fastened  to  trees  on 
the  shore  of  land  within  the  limits  of  the  Boom,  unless  the 
act  was  done  by  the  Company  or  their  servants,  or  with 
their  knowledge  and  consent ;  or,  if  done  by  other  persons, 
— unless  the  Company  has  adopted  the  act.  The  mere 
fact  that  the  Company  is  entitled  to  boomage  on  all  lumber 
coming  with  the  boom,  does  not  raise  any  presumption  that 
the  lumber  was  fastened  in  a  particular  place  by  their 
direction  ;  nor  is  the  receipt  of  boomage  an  adoption  of  the 
act  of  the  owners  of  lumber  in  fastening  it  to  the  land  of  a 
riparian  proprietor.  Dever  v.  South  Bay  Boom  Co.,  1 
Pug.  109. 

33— Company— Contractors  under— Uabllity. 

The  defendants,  a  Bailway  Company,  being  authorized 
by  Act  of  Assembly  to  construct  a  line  of  railway,  entered 
into  a  contract  with  A.  and  B.  for  that  purpose.  The  con- 
tractors, in  order  to  get  ballast  to  complete  the  road,  laid 
down  a  track  across  the  plaintiff's  land,  leading  to  a  gravel 
pit,  and  used  it  for  the  transportation  of  gravel  to  the 
railway.  Held,  That  the  defendants  were  not  liable  for 
the  acts  of  the  contractors,  the  trespass  having  been  com- 
mitted without  their  authority,  and  being  merely  collateral 
to  the  work  which  they  had  agreed  with  A.  and  B.  to  per- 
form.    Payne  v.  Fredericton  Railway  Co.,  Mick.  T.  1871- 

34— Entry  by  permission  of  agent— Cutting  lumber. 

Defendant  had  a  license  from  the  Crown  to  cut  lumber 
n  rear  of  land  granted  to  the  plaintiffs.     The  plaintiff*s 
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agent  and  manager  in  charge  of  their  land  pointed  out  to 
the  defendant  a  line  as  the  boundary  of  the  plaintifiTs  land, 
and  directed  him  not  to  cut  over  it.  The  defendant  cut 
lumber  up  to  this  line,  believing  it  to  be  correct ;  but  it  was 
shewn  by  another  survey  that  the  line  so  pointed  out  to  the 
defendant  was  incorrect,  and  that  part  of  the  lumber  was 
cut  upon  the  plaintiffs  land.  IFeldy  That  the  defendant 
liaving  entered  on  the  plaintiff's  hind  and  cut  the  timber  by 
permission  of  their  agent,  was  not  liable  in  trespass  for  the 
cutting,  though  the  agent  had  no  authority  to  a.^ree  to  a 
boundary  affecting  the  plaintiffs'  title  to  the  land.  Vernon 
Mining  Co.  v.  PrescoU,  East.  T.  1871. 

:i5— Forcible  entry  by  owner— Possession— Plea— Juii»*- 
tiflcation* 

Where  the  defendant  was  the  owner,  and  entitled  to 
the  immediate  possession  of  a  dwelling  house  occupied  by 
the  plaintiff's  wife,  who  detained  it,  after  demand,  by 
refusing  to  give  it  up  and  locking  the  doors  against  the 
defendant's  entry.  Held,  by  a  majority  of  the  Court, 
(Allen,  C.  J.,  Fisher  and  Wetmore,  J.  J.,  Weldon  and 
Duff,  J.  J.,  dissenting,)  That  the  defendant  was  justified  in 
forcing  open  the  door  so  locked, — entering  and  taking 
possession  of  the  house,  and  had  thereby  obtained  such  a 
lawful  possession  of  it,  as  proved  the  allegation  in  his  plea 
of  justification,  viz. :  ''  That  he  was  in  possession  of  the 
dwelling  house."    Napier  v.  Ferguson,  2  P.  dt  B.  265. 

m. 

Personal  Pbopebty. 
1— Tenant  in  common* 

QwerCy  Whether  any  and  what  acts  short  of  the 
destruction  of  the  joint  property,  will  enable  one  tenant  in 
common  to  sustain  trespass  against  his  co-tenant.  Wig- 
gins  V.  White,  Ber.  97. 

•i— 9berifl  ft.  In.— Taking  ffoods. 

A  Sheriff  is  liable  in  trespass  for  taking  goods  under  a 
fi^fa.  which  had  been  once  returned  and  re-issued  as  an 

alias.    Johnson  v.  Winslow,  Ber.  63 . 

77 
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3— Abusing  anlboritjr— Trespasser  ab  Initio. 

Where  a  person  having  authority  by  a  Statute,  abases 
such  authority  by  some  positive  act  contravening  the 
same,  he  will  be  liable  as  a  trespasser  ab  initio.  Califf  v. 
Wilsofiy  Ber.  79. 

4--Affrecnient— Violafiou. 

Where  personal  property  of  the  defendant  is  in  the  actual 
possession  of  the  plaintifi  under  an  agreement  between 
them,  the  latter  may  sustain  trespass  against  the  former 
for  taking  it  away.     Holmes  v.  CUirky  Bei\  87. 

«1—SatislacUou— Judgment— Sherill* 

Plaintiff  brou<;ht  an  action  against  the  Sheriff  for 
taking  his  goods  on  an  execution  against  A.  and  recovered 
judgment,  but  not  to  the  full  extent  of  his  claim,  the  jury 
having  found  that  part  of  the  goods  did  not  belong  to  the 
plaintiff  and  were  consequently  liable  to  seizure  under  the 
execution.  Plaintiff  afterwards  brought  trespass  against 
the  defendant  who  had  indemnified  the  Sheriff  for  seizing 
the  goods.  Held,  That  the  judgment  against  the  Sheriff 
was  a  satisfaction  for  the  wrong  done  to  the  plaintiff  by 
taking  the  goods,  and  that  he  could  not  recover.  A  party 
oannot  split  up  his  claim  for  damages  and  proceed  for  a 
part  of  the  trespass  at  one  time,  and  part  at  another. 
Latvton  v.  Adams,  5  AIL  274. 

S — IVIaster  and  servant— Relation. 

Plaintiff  was  Chairman  of  the  Board  of  Agriculture,  to 
superintend  the  erection  of  a  Provincial  Exhibition; 
plaintiff  had  contracted  to  erect  the  building,  but  failed  to 
complete  it  in  time,  and  the  committee  took  possession  of 
it  in  order  to  finish  it.  He  left  some  boards  on  the  ground, 
whichit  was  necessary  |to  remove  before  the  opening  of  theEx. 
hibition.  Two  days  before  that  time,  one  W.  sold  the  boards, 
and  they  were  taken  away.  W.  informed  the  defendant 
that  he  bad  sold  the  boards,  who  said  it  was  the  best  thing 
to  do.  Held,  Tiiat  the  jury  were  justified  in  finding  that 
the  relation  of  master  and  servant  existed  between  the 
committee  and  W.,  and  that  the  sale  of  the  boards  was  an 
act  done  by  W.  in  the  course  of  his  employment.  McKay 
V.  BoUford,  5  AIL  550. 
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IV. 

Damiges. 
I— Speeiiil  Allei^atioii— Expense  ofinqnirjr. 

In  trespass  for  taking  goods  under  an  execution  the 
declaration  alleged  as  special  damage,  loss  of  time  and 
expenditure  of  money  in  recovering  the  possession.  Held, 
That  under  this  allegation,  plaintiff  could  not  recover  the 
expense  of  an  inquiry  held  by  the  Sheriff  for  his  own 
information  as  to  the  right  to  the  goods,  and  qiuere,  whether 
such  damage  could  be  recovered  in  any  case.  Wilson  v. 
EiUsy  Ber.  826. 

ft— Judge  directing  tor  small  damages  for  plaintill— 
Verdict  for  defendant— Neir  trial. 

In  trespass  quare  cl,  f regit  the  main  question  was  the 
dividing  line  between  the  parties,  on  which  the  evidence 
was  clearly  in  favour  of  the  defendant ;  but  He  had  driven 
a  few  stakes  on  plaintiff*s  land,  for  which  the  Judge 
directed  a  verdict  for  the  smallest  amount  of  damages ;  the 
juiy,  however,  found  for  the  defendant,  and  the  Court 
refused  a  new  trial.     O^Flaherty  v.  Deoine,  Hil.  T,  1868. 

3— DVHtuI  and  inalicions  trespass— Certificate— Dam- 


In  trespass  against  several  defendants,  the  plaintiff  ha  I 
forbidden  them  from  going  on  his  land,  and  again,  after 
acts  of  trespass  had  been  committed,  notified  them  to  de- 
sist, whereupon  two  of  them  did  so.  At  the  trial  plaintiff 
elected  to  proceed  against  all  the  defendants,  and,  under 
the  Judge's  direction,  only  recovered  for  the  trespass  com- 
mitted before  the  two  defendants  left,  amounting  to  $2. 
Held,  That  plaintiff  was  entitled  to  the  certificate  of  the 
Judge;  that  the  trespass  was  ''wilful  and  malicious." 
McMillan  v.  Fairly  et  af.,  1  Han,  500. 

4— Damages  irben  beid  not  excessive. 

In  trespass  for  cutting  a  net  with  which  the  plaintiff 
was  fishing  in  a  public  navigable  river,  where  the  defend- 
ant claimed  an  exclusive  right  to  fish,  as  owner  of  the  ad- 
joining land,  the  jury  gave  a  verdict  for  $40.  Held^  That 
the  damages  wore  not  excessive,  though  the  plaintiff  stated 
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the  actual  damage  to  the  net  did  not  exceed  $2.     Rose  t. 
Belyea,  I  Han.  109. 

5— ConlUcUng  eiridence. 

Where  in  trespass  there  was  conflicting  evidence  as  to 
the  quantity  and  value  of  trees  taken  from  plaintifi's  land, 
the  Court  refused  to  disturb  the  finding  of  the  jury,  even 
though  the  damages  appeared  large.  Prescott  v.  WaUon, 
2  Han.  280. 

6'Di9tia€t  lots— Title  to  one  Id  defendant— Mo  appor- 
tionment of  damaires. 

Where  in  an  action  for  trespass  on  two  distinct  lots  of 
land,  to  one  of  which  the  defendant  proved  title,  the  jury 
p[ave  a  verdict  for  the  plaintiff  without  any  apportionment 
of  the  damages,  the  Court  ordered  a  new  trial,  unless  the 
plaintiff  consented  to  accept  nominal  damages.  White  v. 
Smith,  4  AU.  885. 
7— Splitlini:  claim. 

A  party  cannot  split  up  his  claim  for  damages,  and 
proceed  for  a  part  of  the  trespass  at  one  time,  and  part  at 
one  time,  and  part  at  another.     See  Supra  III.  6. 

(^—Special  damagpe— Claim  for— IVotice  of  action. 

See  Action  at  Law  XI.  5  a. 

Action  against  Justice  of  the  Peace— Nominal  dam- 
ages. 

See  New  Trial  III.  18  a. 

Illegal  distress — Damages. 

See  Distress  9. 

Protection    of    Justices- False    imprisonment  -Two 
pence  damages. 

See  Justice  of  Peace  III.  7. 

V. 

Assault  and  False  Imprisonment. 
1- -Assault  and  battery— Felon  jr. 

Where,  in  an  action  for  assault  and  battery,  the  plain- 
tiff proves  that  the  injury  caused  grievous  bodily  harm,  and 
therefore  amounted  to  a  felony  under  1  Bev.  Stat.  cap.  149, 
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sec.  15,  the  plaintiff  will  be  non  -suited  anless  it  appears 
that  proceedings  have  been  taken  against  the  defendant  for 
the  criminal  offence.  (Bat  see  Wells  v.  Abrahams  7  L.  R. 
Q.  B.  654.)     Schohl  v.  Kay,  5  All  244. 

See  Criminal  Law. 

Assault  on  Public  Officer— Damages  held  not  excessive. 

See  New  Trial  III.  18. 

9— Justice  oftbe  Peace— Proceedings— Jurisdiction.^ 

A  Justice  of  the  Peace  is  liable  in  an  action  for  false 
imprisonment  if  he  commits  a  person  for  trial  who  is 
broaght  before  him  on  a  criminal  charge,  without  taking 
an  examination  respecting  the  charge,  as  required  by  law. 
An  examination  taken  beyond  the  jurisdiction  of  the  Pro- 
vince is  a  nullity.     Nary  v.  Owen,  Ber.  877. 

8— Commitment— Place— Damages* 

In  trespass  for  false  imprisonment  against  Justices  of 
the  Peace  who  had  exceeded  their  power  in  committing  the 
plaintiff  for  contempt  to  an  improper  place  of  imprisonment, 
but  who  otherwise  had  received  no  greater  punishment 
than  he  was  liable  to  by  law,  the  Judge  offered  to  direct  a 
verdict  for  nominal  damages,  which  the  plaintiff  refused, 
claiming  substantial  damages — ^whereupon  the  Judge 
ordered  a  non-suit — ^the  Court  refused  to  set  the  non-suit 
aside.    Annstrong  v.  McCaffrey,  1  Han,  517. 

See  also  Justice  of  Peace  III.  7.     Smith  v.  Sanvners. 

4— Information— Omission  of  Christian  name— Subse- 
quent insertion. 

An   information  was  sworn  before  the  defendant,   a 
Justice  of  the  Peace,  of  the  commission  of  an  alleged  offence 

by Garrison  (the  Christian  name  being  omitted);  the 

defendant  afterwards  filled  in  the  plaintiff's  Christian  name, 
and  issued  a  warrant  against  him,  on  which  he  was  arrest- 
ed. Held,  That  the  warrant  was  void,  and  the  defendant 
liable  in  trespass.     Oarrison  v.  Harding,  1  Pag.  166. 

♦'(—Damages  —Excessive  line— Imprisonment. 

In  trespass  against  Justices  of  the  Peace  for  false  im- 
prisoument,  it  appeared  that  the  plaintiff,  having  commit- 
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ted  an  assault,  was  convicted  by  the  defendants  under  the 
1  Rev.  Stat.  cap.  159,  sec.  27,  and  fined  £8,  and,  in  default 
of  payment,  sentenced  to  a  month's  imprisonment,  and 
that,  having  refused  to  pay  the  fine,  be  had  been  imprisoned 
for  a  month.  Held,  That  as  the  imprisonment  did  not 
exceed  that  assigned  by  the  Act  for  the  offence,  the  plain- 
tiff was  only  entitled  to  recover  two  pence  damages  under 
1  Bev.  Stat.  cap.  129,  sec.  11,  though  the  fine  was  greater 
than  the  Justices  had  power  to  impose  by  the  Act.  Davis 
V.  Raymond,  6  AU.  317. 

e— Pnblic  officer— Execution— Delivery. 

A  commissioner  of  highways,  who,  in  the  discharge  of 
his  duty,  procures  the  conviction  of  a  person  for  neglecting 
to  perform  statute  labor,  does  not  make  himself  a  trespasser 
by  delivering  an  execution,  issued  by  the  Justice,  to  a  con- 
stable, and  telling  him  that  if  the  defendant  was  arrested 
he  thought  he  would  pay, — the  defendant  being  afterwards 
arrested  under  the  execution,  which  was  defective.  Crahj 
V.  Giberaon,  2  All.  207. 

T— Party  sning^  out    proceM<i»- Directions— Validity'  on 
face— Jn»tificatiou« 

A  party  who  merely  sues  out  a  process  and  delivers  it 
to  an  officer  to  execute,  is  not  liable  as  a  trespasser,though 
he  may  be  liable  to  an  action  on  the  case  if  there  are  not 
previous  proceedings  to  warrant  the  process.  Carter  v. 
Purnngtm,  2  A II.  226. 

If  he  gives  special  direction  to  the  officer  or  takes  part 
in  the  arrest,  he  is  liable  in  trespass  unless  there  is  a 
regular  judgment  to  authorize  the  execution.     Ibid. 

A  process  regular  on  its  face,  is  a  justification  to  the 
officer.     Ibid. 

Commitment  by  Jnntice— A  Justification. 

See  Justice  of  Peace  lY.  26. 
8*— Justice  of  the  Peace— Second  execution. 

A  Justice  of  the  Peace  is  not  liable  to  an  action  of  tres- 
pass for  issuing  a  second  execution  for  a  balance  due  upou 
a  judgment  recovered  under  the  Act  4  \Vm.  IV.  cap.  45, 
before  the  first  execution  is  retui'ned — the  matter  being 
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within  the  Justice's  jurisdiction.     Stewart  v.  Ilazen,  2  AIL 
254. 

Such  an  execution  may  be  irregular,  but  is  not  void. 
Ibid, 

9— Defective  eouirictlon  and  warrant* 

Where  a  Justice  of  the  Peace  has  jurisdiction  to  try  a 
complaint,  and  there  has  been  a  regular  information,  but 
the  conviction  and  warrant  of  commitment  are  defective, 
he  is  not  liable  in  trespass  for  anything  done  prior  to  the 
conviction.     SeweU  v.  Olive,  4  AIL  894. 

tO—Jnstiflcalion— Reasonable  and  probable  cause- 
Application  having  been  made  to  the  defendant,a  Justice 
of  the  Peace,  for  a  warrant  to  summon  jury  to  determine 
on  the  necessity  of  a  private  road  through  the  plaintiff's 
land,  he  issued  a  warrant  under  which  a  jury  was  sum- 
moned, bu:  were  unable  to  agree  upon  the  amount  of  dam- 
ages to  the  plaintiff.  Anotber  application  was  made,  and 
another  warrant  issued  by  the  defendant,  under  which  a 
second  jury  was  summoiu^d  to  determine  upon  the  road,. 
but  having  been  resisted  by  the  plaintiff  in  enterinc;  on  his 
land,  and  threatened  with  injury  if  they  did  so,  one  of 
them  made  oath  before  the  defendant  that  the  plaintiff 
**  had  molested  the  jury"  in  the  discharge  of  their  duty ; 
whereupon  the  defendant  issued  a  warrant  against  the 
plaintiff,  on  which  he  was  arrested  and  detained  several 
hours.  Ueldf  That  though  the  entry  on  the  plaintiff's  land 
unaer  the  warrant  might  not  have  been  justifiable,  in  coa- 
sequence  of  irregularity  in  the  proceedings,  there  was  no 
want  of  boiiajides  in  the  defendant,  and  that  he  ha  1  shewn 
reasonable  and  probable  cause  for  what  he  did.  Stiles  v . 
Brewster y  4  All,  414. 

ll--Gon4table— Duty— Execution. 

A  constable  is  lia?)le  in  irjspass,  if  he  ai'i-ests  a  debtor 
under  an  execution  issued  ouc  of  a  Justice's  Court,  (1  Bev. 
Stat.,  cap.  137)  before  he  has  used  rda3oaai>le  dili<{erice  to 
find  goods  to  levy  on.     Hunter  v.  Muddox^  1  Han.  162. 

19-— JLef^al  adviser— Aiding— Imprisonment  illegal. 

Procuring,  commanding,  aiding  or  assisting  in  a  tres- 


1216  TRESPASS. 


pass  makes  a  person  a  trespasser ;  and  it  ajQTords  no  defence 
to  one  who  has  been  instrumental  in  procuring  or  promot- 
ing the  imprisonment  of  another,  under  a  warrant  of  a 
magistrate,  that  he  was  merely  the  legal  adviser  of  the 
magistrate,  the  imprisonment  itself  being  illegal.  Thomp- 
son V.  Hatch.  2  Kerr  426. 

18— Constable— Assault  ag^ainst  and  rescue. 

T.,  a  constable,  having  arrested  L.,  the  latter  paid  the 
amount  of  the  execution,  less  the  constable's  fees.  T.  de- 
manded his  fees,  whereupon  L.  knocked  him  down.  S. 
and  D.  hearing  the  noise  went  into  the  office  where  S.  and 
L.  were  and  put  T.  out  of  the  building.  The}-  knew  that  T. 
was  a  constable,  and  that  he  was  there  to  execute  the  writ. 
Held,  in  an  action  against  S.  and  D.  for  assault  and  rescue, 
that  T.  had  a  right  to  go  into  the  office  to  execute  the  pro- 
cess ;  that  he  was  entitled  to  his  fees,  and  to  the  custody  of 
the  prisoner  until  they  were  paid ;  and  that  the  disturbance 
having  been  caused  by  L's  wrongful  act,  and  not  by  any 
improper  act  of  T.,  S.  and  D.  were  not  justified  in  inter- 
fering and  putting  T.  out  of  the  building.  A  verdict 
having  been  found  for  S.  and  D.  a  new  trial  was  granted 
on  the  ground  that  it  was  against  evidence.  Taii  v. 
t)tronach,  et  al  1  P.  B.  226. 

14— ElOdidnK  conplaint  before  Justice 

A  person  is  not  Hable  to  an  action  for  false  imprison- 
ment who  merely  lodges  a  complaint  before  a  justice,  and 
leaves  the  proceedings  to  be  taken  in  the  discretion  of  the 
magistrate.     Brown  v.  Moore  2  Ptig  407. 

Justice  ol  the  peace— Action  tor  false  imprisonment- 
Reasonable  and  probable  cause* 

See  Justice  of  peace,  III.  13. 

Justice  ol  peace  committinn^  clerl£  of  peace  to  i^oi  tor 
not  producing  record  of  sessions* 

See  Justice  of  peace,  III.  8.     Wetnwre  v.  Harding. 
Misnomer— Plea— Necessary  averment. 

See  Pleading  II.  20. 
Justification— Pleading. 

See  Pleading  II.  15,  16. 
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ReasoDable  and  probable  cause. 

See  Action  at  Law  XI. 

VI. 

Miscellaneous. 
Impoandiuii:  €aUle— Evidence  -Ooueral  Issue. 

See  New  Trial  111.  81. 

Attorney— Authority  to  issue  execution. 

See  Attornev  V.  4. 

Pleading— Justification— Commissioners  ol  Hii^liivays 
—Excess  in  laying  out  road— PlaintiH^s  case* 

See  Evidence  III.  19. 

IMgging  land— Liicense  from  former  owner— Inadmis- 
sible  Evidence  under  Oeneral  Issue. 

See  Evidence  XIII.  4. 
Justification— Special  A^^signment— Duplicity. 

See  Pleading. 
liicense— De  Iiyuria. 

See  Pleading  11.  17. 

Costs— Certificate— f^eparate  Judgment— Acquitted    de- 
fendant—Special notice  of  defence. 

See  Costs. 

Tenant  agiiinst  I^audlord— Former  adfudication. 

See  Action  at  Law  VIII.  8. 

Jurisdiction— Justice  of  tiie  Pence  to  try  action  of  tres- 
pass to  land. 

See  Justice  of  the  Peace. 
Aipreeuient  for  sale  of  stranded  ship. 

See  Shipping  Law  7. 
Time— Allegation  ot— Intmaterial. 

It  is  of  no  consequence  that  the  time  when  a  trespass 
is  alleged  to  have  been  committed  is  subsequent  to  the 
commencement  of  the  action,  the  allegation  of  time  in  tres- 
pass being  immaterial.     Clarke  v.  Harding,  I  P.  (6B.  495. 

Claim  by  Accretion. 

See  Accretion. 
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Contractors  of  Rail  way— Wo  power  to  enter  on  private 
lands. 

See  Railway.     Davidson  v.  King. 

Joint  trespasser— Participation  in  Act. 

To  make  a  defendant  liable  as  a  cotrespasser  it  must 
appear,  either  that  the  trespass  was  committed  by  his 
direction,  or  that  it  was  done  for  his  benefit  and  that  he 
adopted  the  Act.  Holder  v.  McGarrigle,  2  Pug.  62. 
Justlce^s  Court— Void  iudipment- Selslnff  goods  on  ex- 
ecution. 

See  Judgment  V.  9.     Jackson  v.  O'DonneU. 

A  servant  of  the  Crown  Is  liable  lor  bis  own  wrongtui 
acts— Excessive  damages* 

See  New  Trial  III.  86 

Son  assault  demesne— Replication— Evidence  under. 

See  Evidence  III.  38. 

Summary   conviction   tor  an    assault— Necessity    for 
prayer  to  proceed  snntniarlly. 

See  Justice  of  Peace  IV.  26. 

^rrest  on  execution  on  Jndirment  set  aside. 

Sef  Estoppel  IV.  1. 

Tender  ot  amends. 

Sec  Justice  of  Peace  III.  6. 

TBIAL.. 

Abandonment  on  Trial  of  Cause. 

See  Trespass  11.  12,  13,  25. 

Cannot  OQ  trial,  impeach  validity  of  sale,  on  groauil  that 
execution  is  irregular.     Doe  v.  Watson,  6  All.  175. 

Tarlance  between  iudgrment  and  recital  In  SherlflS 
deed— Cannot  be  taken  advantai^e  ot  at  trial. 

See  Sheriflf's  Deed  6. 

Variance  In  note  and  description  In  summons -Sum- 
mary action. 

See  Variance. 
Tendering  evidence  at  trial. 

See  Evidence  XI.  6. 
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DIscretioii  in  Judge  as  to  reception  ot  evidence— Re 
calling  witnesses. 

See  Evidence  VIII.— New  Trial  III.  35. 
Rejection  of  evidence. 

See  Evidence  VIII. 
Amendment  on  trial. 

See  Amendment  IV. 

l—Special  counts— Particniars— Recovery  under  com* 
mon  counts— Counsel  opening;  case. 

Where  a  declaration  contains  special  counts,  with  a 
count  for  money  had  and  received,  and  the  particulars  also 
apply  to  the  latter  county  the  plaintiff  may  give  evidence 
under  the  count  for  money  had  and  received,  though  his 
counsel  did  not  claim  to  recover  on  that  count  in  opening 
the  case.     Carrie k  v.  Atkinsofiy  5  AU,  515. 

Objection  to  procei'dings  in  Probate  Court— Remedy 
by  appeal— irregfularity  cannot  be  objected  to  on 
trial. 

See  Deed  I.  40. 

I>effendant  wishing:  to  limit  plaintiU's  rii^hl  to  recover 
land— Objeciion  must  be  taken  at  trial. 

See  Ejectment  III.  11. 

Bankruptcy— Fraud  in  obtaining  certificate  cannot  be 
shewn  on  trial. 

«€«  Evidence  III.  18. 

Loss  of  document— Preliminary  proof  to  admit  second, 
ary  evidence,  sufficiency  off,  a  question  tor  Judge 
to  determine. 

See  Evidence  VII.  14. 

Dismissal  ot  servant— Taking  advantage  ot  other 
grounds  than  those  averred. 

See  Master  and  Servant. 

•2 Power  of  Judge  on  trial  to  direct  verdict  for  plain- 
tiff, subject  to  be  set  aside  and  verdict  to  be  entered  for  de- 
fendant upon  points  reserved.  This  can  only  be  affected 
by  the  jury  finding  a  special  verdict,  when  no  consent  is 
given.     Hughes  v.  Sutherland,  1  Kerr  874* 

Application  to  add  plea  in  replevin— No  povirer  in 
Judge  to  compel  plaintiH  to  reply. 

See  Eeplevin  12. 


1220  TRIAL. 

JnsUce  of  the  Peace—Trial  hy  different  Jnstices* 

See  Justice  of  the  Peace  lY.  4. 

'Wheiher  plaintiff  has  made  ont  a  snffirient  posse«Mon 
to  entitle  him  to  go  to  the  Jnr>%  a  question  for 
Judge. 

See  Trespass  L  6. 
Order  for  trial  of  causes— Authority  in  Judgre  to  make. 

See  Judge's  Order. 

Undefended  cause— There  must  he  a  plea  on  \i'hich 
issue  can  he  Joined* 

See  Practise  VI.  45. 
BIffht  of  plaintiff  to  have  findinir  of  Jury  on  ail  issues. 

See  Practise  XIV.  17. 

^ ^Where  defendant   pleaded   four    pleas    two  of 

which  were  an  answer  in  law  to  plaintiff's  action  and  he 
was  non-suitedy  held  on  motion  to  set  aside  the  non-suit 
that  he  was  not  entitled  to  have  finding  of  jury  on  the  other 
issues,  they  being  immaterial.  Martin  v.  Mutual  fire 
Ins,  Co.,  8  Pug.  167 

4— Fraud— No  evidence  of— Statement  ot  witness  un- 
contradicted-Not  necessary  to  leave  question  of 
fraud  to  Jury. 

Tnieinan  v.  Dixan,  2  P.  <£•  B.  88. 

ffatisf action  of  deht— irhether  note  or  hill  is  tal^en  as 
discharge  of  dehC,  a  question  for  Jury. 

See  Evidence  XII. 

^ Entries   in    books   of   account   not   conclosiTS 

against  party.  Credibility  of  witnesses,  a  question  for 
jury,  Manner  of  giving  testimony,  judge  trjdng  cause  con- 
cluding that  verdict  against  evidence,  judgment  wiU  not 
be  reversed  on  slight  grounds.  Smith  v.  Andrews,  1  P.  d 
B.  541. 

Credit  to  whom  ipiven— Entries  in  hoolKs — llnesdoa 
left  to  Jury. 

See  Evidence  XII.    Raymond  v.  Cn  mming. 

4I^Point  not  raised  at  trial* 

Where  Counsel  in  moving  to  set  aside  a  non-smt  sought 
to  raise  an  objection  not  taken  at  the  trial  the  court  re- 
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fused  to  consider  the  point.     Doe  dem.  McVey  v.  Daniel, 
2  Pug.  872. 

T— Special  Docket— Nisi  Prlutf—Belemce— Discretion  off 
Jnd§re  as  to  bona  Ude  belief  ot  defendant— Strik- 
ingf  canse  oil  Special  Docket- 
It  musty  to  a  great  extent,  be  in  the  discretion  of  the 
Judge  presiding  at  Nisi  Prius,  whether  defendant  bona  fide 
believes  he  has  a  defence ;  or  whether  pleas  are  pleaded 
merely  for  delay,  and  without  any  expectation  of  being 
able  to  prove  them.     Plaintiff,  therefore,  takes  the  risk  of 
entering  his  case  on  the  special  docket ;  and  if,  as  the 
trial  proceeds,  the  Judge  is   satisfied  that  defendant  did 
really  and  bona  fide  intend  to  defend  it,  he  would  be  justi- 
fied in  discharging  the  jury,  and  striking  the  cause  off  the 
special  docket.     Lloyd  v.  Alleuy  2  P.  d  B.  289. 

JLiaiv  and  Equity. 

Principles  distinct,  therefore  a  Judge  setting  at  nisi 
yrius  and  hearing  an  action  of  ejectment  has  only  to  decide 
upon  the  legal  rights  of  the  parties  and  if  the  plaintiff 
makes  out  a  legal  title  to  the  property  he  is  entitled  to  re- 
cover, even  though  the  defendant  may  be  entitled  to  relief 
in  equity. 

A  Judge  may  refuse  to  allow  Counsel  to  address  the 
jury  and  urge  them  to  give  a  verdict  contrary  to  his 
direction.     Doe  d.  Moffat  v.  Thompson^  1  P.  &  B.  516. 

S~€liarge  of  Judge— No  objection  raised  by  Counsel— 
IVo  qnestion  songtat  to  be  left  to  fury. 

In  trespass  for  assault  on  plaintiff,  while  in  the  act  of 
driving  off  a  highway  into  defendant's  land,  the  highway 
being  blocked  by  snow,  defendant's  counsel  asked  the 
Judge  what  direction  he  should  give  the  jury,  and  on  the 
Judge  stating  how  he  would  direct,  no  objection  was  taken 
to  the  proposed  charge,  nor  was  the  Judge  asked  to  leave 
any  question  to  the  jury,  and  the  counsel  did  not  address 
the  jury :  Held,  that  defendant's  counsel  was  precluded 
from  afterwards  objecting  that  certain  questions  were  not 
submitted.  Parkhill  v.  Ward.  Ward  Appellant  v.  Park- 
hiU,  2P.dtB.  221. 
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Opinion  expressed  by  Jndge. 

It  is  not  a  ground  for  a  new  trial  that  the  Jadge  has 
expressed  an  opinion  to  the  jury  upon  a  question  of  fact» 
provided  he  did  withdraw  the  consideration  of  the  question 
from  them  even  though  the  opinion  expressed  was  ineorrect. 

See  New  Trial  III.  62. 

Judi^e  making  or  omitting  to  maice  a  reniari£  as  ra 
tlie  charaeter  of  testimony,  not  a  ground  tor  neir 
trial. 

See  New  Trial  II.  48. 

TRIAL  BY  B£€ORD. 

See  Pleading  IV. 

TROVER. 

I— Tenant  In  common— Joint  oi¥ner. 

Qw(ercy  Whether  any,  and  what  acts  of  a  tenant  in  com- 
mon or  joint  owner  of  a  chattel,  other  than  a  destruction 
of  the  property  will  enable  his  co-tenant  tu  maintain  trover 
Hgainst  him.     Wiggins  v.  Wliite,  Ber.  97. 

tl—Llcensee— Crown  land— Wrong  doer. 

A  person  having  a  license  from  the  Crown  to  cut  tim- 
ber on  Grown  land,  cannot  maintain  trover  against  a  wrong 
<loer  for  timber  cut  and  carried  away  by  the  latter  from 
off  the  limits  of  the  licensee.  (But  see  act  13  Vic.  cap.  7.) 
Kerr  v.  ConneU,  Ber.  183. 

d— Hiring  horse— Felonlons  sale. 

A.  hired  the  plaintiff's  horse  to  go  a  certain  distance, 
but  went  further,  and  sold  the  horse  under  such  circum- 
stances as  to  lead  to  the  presumption  that  he  intended  to 
steal  the  horse  at  the  time  of  hiring.  Held,  That  the 
plaintiff  could  not  maintain  trover  against  the  defendant 
who  had  purchased  the  horse,  until  he  had  done  every- 
thing in  his  power  to  prosecute  A.  for  the  felony.  {See 
Contra— White  v.  Spettigue  13  M.  and  W.  602.  See  fur- 
tlier — Judge  bound  to  try  issue  on  the  reoord.  Wells  r. 
Abraham,  7  L.  R.,  Q.  B.  554.)  Peme  v.  McAloon,  1  Kerr 
111. 

4— Evidenee  ol  felony— Jndge. 

Although  the  circumstances  are  not  conclusive  evidence 
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of  felony,  but  proper  for  the  oonsideration  of  a  jury,  the 
qnestion  of  felony  cannot  be  left  to  them  in  an  action  of 
trover, — it  is  the  duty  of  the  Judge  to  determine  whether 
there  is  sufficient  prima  Jade  evidence  of  felony  to  render  a 
prosecution  necessary.  Ibid. 
5— Uccnfiee—Tiinber— l¥ronirtnl  sale. 

Plaintiff  having  a  license  from  the  owner  of  hind  to  cut 
timber  thereon,  contracted  with  A.  to  manufacture  the 
timber  and  raft  it  for  the  plaintiff.  Held,  That  the 
property  in  the  timber  vested  in  the  plaintiff  as  soon  as  it 
was  cut  without  any  delivery,  and  that  he  could  maintain 
trover  for  i^.  against  a  person  to  whom  A.  had  wrongfully 
sold  it.     Segee  v.  Perley,  1  Kerr  489. 

41— Trustees— Absconding  d<;bior— Testing  of  property. 

The  trustees  of  an  absconding  debtor  duly  appointed 
under  the  Act  26  Geo.  III.  cap.  13,  may  maintain  trover 
for  the  value  of  goods  of  the  debtor  wrongfully  converted 
by  the  defendant  before  proceeding}}  taken  under  the  Act ; 
such  right  of  action  being  transferred  from  the  debtor  to 
the  trustees  by  operation  of  the  Act.  Ritchie  v.  Boyd,  1  ^ 
Kerr  264. 

Y— Shipping  tinaber— Notice— Acqniescence. 

A.  delivered  timber  to  B.  under  an  agreement  that  B. 
should  ship  as  much  as  he  could,  and  give  A.  credit  for 
the  amount.  B.  shipped  a  portion  of  it,  and  gave  A.  notice 
to  take  away  the  remainder ;  but  subsequently  shipped  a 
farther  quantity.  Held,  in  the  absence  of  any  proof  of 
acquiescence  in  the  notice  by  A.,  That  B.  was  not  liable  in 
trover  for  the  timber  shipped  after  the  notice.  Hughes  v. 
Sutherlniul,  1  Kerr  574. 

I<i— Seizure  by  Cro^'n— Proceedings  stayed— Property-— 
Subsequent  tailing  by  wrong  doer* 

Timber,  cut  by  plaintiff  without  license,  was  seized  by 
an  officer  for  the  Crown,  and  marked;  no  proceedings 
were  taken  towards  condemnation;  the  officer  kept  no 
possession  of  it,  and  was  afterwards  ordered  by  the  Govern- 
ment not  to  proceed  to  condemnation,  but  there  was  no 
^ct  of  the  Government  by  which  the  constructive  possession 


1224  TROVER. 


was  revested  in  the  plaiiitiflf,  nor  any  actual  possession  of 
the  plaintiff  subsequent  to  the  seizure.  Held,  That  the 
plaintiff  had  no  property  in  the  timber  to  enable  him  to 
maintain  trover  against  a  person  who  took  it  wrongfully, 
subsequent  to  the  seizure  by  the  Crown.  Tobin  v. 
Jlutchinson,  8  Kerr  233. 
9— Pre vious  seizure—  Posft»e!««»ion— Title. 

The  possession  of  timber  which  had  been  previously 
seized  by  the  Grown  for  having  been  cut  without  license,  is 
a  sufficient  title  against  all  persons  except  the  Grown,  and 
the  person  so  in  possession  may  maintain  trover  against  a 
stranger  for  taking  it-  Coiwtbes  v.  Hatheway,  8  Kerr  59*2. 
10 — Ciinreh  Corporation— Trees  severed. 

The  property  in  trees  gi'owing  onaglebeisintheGhurch 
Gorporation,  as  the  owners  of  the  inheritance ;  and  they 
may  maintain  trover  for  them  if  wrongfully  severed,against 
a  tenant  of  the  Rector,  or  any  person  acting  under  the 
tenant's  authority.  Rector  etc,  of  Hampton  v.  Titui,  1  AIL 
278. 
II— Accepted  order  for  timber— Deli  very— Usagfe. 

6.  drew  an  order  on  defendant,  a  pond  keeper,  in  favor 
of  R.  for  five  hundred  tons  of  pine  timber,  which  the  de- 
fendant accepted  and  credited  R.  with  the  timber  in  account. 
R.  afterwards  assigned  all  his  property  to  the  plaintiff. 
Held f  in  the  absence  of  any  proof  of  title  to  the  timber  in 
B. ;  or  that  he  had  delivered  it  to  the  defendant,  or  of  any 
usage  in  the  timber  trade  relative  to  such  acceptances, 
That  no  property  vested  in  R.  by  the  acceptance  in  any 
specific  five  hundred  tons  of  timber,  and  that  the  action 
could  not  be  maintained.  Pollock  v.  Fisher,  1  All.  515. 
ItK —Assignment  by  deed— Property  passing. 

Defendant  had  in  his  possession  as  a  pond  keeper, 
timber  belonging  to  H.,  who,  while  it  was  in  defendant's 
possession,  made  a  general  assignmeiit  by  deed  of  his  pro- 
perty to  the  plaintiff.  Held,  That  this  was  an  assignment 
of  the  property  in  the  timber,  and  not  merely  of  a  chose  in 
action,  and  that  the  plaintiff,  after  tendering  the  amount 
of  the  plaintiff's  lien  on  the  timber,  might  maintain  trover 
against  him.     Jack  v.  Eagles^  2  All.  95. 
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IS  —  Eiandlord  —  Tenant  —  Oas-fittinffs  —  Exeeiitorjr 
agreement* 

An  agreement  by  a  tenant  of  a  shop  that  if  the  land- 
lord would  make  certain  improvementSy  the  tenant  would 
pnt  in  gas  fittings,  and  leave  them  there  when  the  lease 
expired  is  executory  only,  and  vests  no  property  in  the  gas 
fittings  in  the  landlord,  unless  they  are  left  by  the  tenant 
in  the  shop.  If  they  are  removed  by  the  tenant  before  he 
leaves,  the  landlord  cannot  maintain  trover  for  them. 
Dunn  V.  Oarret,  2  AU.  218. 

14— Taking  timber— Conversion. 

Timber  belonging  to  the  plaintiff  in  this  Province,  being 
in  the  possession  of  the  men  who  manufactured  it,  and  who 
claimed  a  lien  on  it  for  their  wages,  was  sold  by  them  to 
the  defendant,  and  taken  into  Canada  at  his  request,  where 
he  caused  it  to  be  attached  and  sold  for  payment  of  the 
wages.  Heldf  That  the  taking  the  timber  into  Canada 
was  a  conversion,  and  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  it,  without  deducting  what  the  defendant 
had  paid  the  men.    McMuUan  v.  Ritchie,  2  AU.  242.. 

15— Mannre— Not  incident  to  land— Conversion. 

Manure  in  heaps  on  land  (not  the  produce  thereof)  does 
not  pass  to  the  purchaser  of  the  equity  of  redemption  under 
a  decree  of  sale,  as  an  incident  to  the  land ;  and  if  he  uses 
it,  it  is  a  conversion,  for  which  the  mortgagor  may  recover 
in  trover  without  a  demand.  Thmnson  v.  Walsh,  2 
AU.  869. 

l^—]liannre—£iandiord— Tenant* 

Manure  lying  in  heaps  in  a  barn-yard,  is  a  chattel  which 
may  be  taken  away  by  the  out-going  tenant,  even  after  his 
tenancy  has  expired,  and  trover  will  lie  for  it,  if  held  or 
taken  away  by  the  landlord.  Fosliay  v.  Barnes,  T  Han.  450. 

IT— 4iU»ods  off  tenant— Rellisal  by  succeeding  tenant. 

Where  goods  belonging  to  the  plaintiff  were  left  on  a 
farm  of  which  he  had  been  tenant,  and  the  defendant  who 
succeeded  him  as  tenant,  refused  to  deliver  them  up  with- 
out the  consent  of  the  landlord ;  but  there  was  no  evidence 

that  the  landlord  had  any  claim  to  the  goods,  or  had  given 
78 
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the  defendant  possession,  or  that  he  was  holding  them  as 
the  servant  of  the  landlord — the  Goort  refdsed  to  set  aside 
a  verdict  for  the  plaintiff,  on  the  gronnd  that  the  refosal 
did  not  amount  to  a  conversion,  itael  v.  MeEbroyy  S 
AU.  313. 

18 ^Though  a  refusal  by  a  servant  to  give  up  pro- 
perty in  his  possession,  until  he  can  obtain  directions  from 
his  master,  may  not  amount  to  a  conversion ;  he  has  no 
right  to  insist  on  the  owner  of  the  property  obtaining  tiie 
master's  consent  to  the  delivery.     Ibid. 

19— HoMiDff  doenmi^iics  tor  Iteth  parlies. 

A.  executed  a  bill  of  sale  to  the  plaintiff,  and  delivered 
it  to  the  defendant,  who  agreed  to  hold  it  as  the  agent  of 
both  parties.  Held^  That  the  defendant's  refusal  to  deliver 
the  bill  of  sale  to  the  plaintiff,  without  the  consent  of  A., 
was  not  a  conversion,  and  that  trover  could  not  be  main- 
tained.   Dever  v.  MyshraUy  9  AU.  854. 

SO— Setting  up  rigitt  in  Uiird  party— I^ietsttve   claim. 

Plaintiff  having  cut  timber  without  license  on  Grown 
land  in  Canada,  brought  it  into  this  Province,  and  put  it 
in  possession  of  the  defendants  to  be  rafted  for  him ;  the 
defendants  delivered  it  to  M.,  who  claimed  it  as  having 
been  cut  on  land  licensed  to  him,  but  in  fact  his  license 
had  expired  at  the  time  the  timber  was  cut.  Held,  in  trover 
for  the  timber.  That  the  defendants  could  not  set  up  a  right 
either  in  M.  or  in  the  Canada  Government — M.  having  no 
legal  right  to  the  timber,  and  the  Oovemment  not  having 
made  any  claim  to  it.  Le  Bel  y.FredericUm  Boom  Company^ 
4  AU.  198. 
511— Allegation  of  one  conversion—CvMence. 

In  trover  for  several  articles,  the  plaintiff  may  give  evi* 
deuce  of  acts  of  conversion  on  several  days,  though  there  is 
but  one  count  in  the  declaration  alleging  one  conversion. 
Ultican  V.  Moffat,  4  AU.  398. 

9tl— SnlHeiencjr  ot  possession. 

In  trover  for  timber  cut  by  the  defendant  on  wilderness 
land,  described  in  a  registered  deed  from  B.  to  the  plaintiff, 
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it  was  proved  that  for  more  than  twenty  years  phuntiff  had 
oeoasionally  exercised  acts  of  ownership  over  the  land,  by 
cutting  timber  and  wild  grass  apon  it,  and  that  five  years 
before  the  action,  he  had  made  a  survey  of  it  and  marked 
the  exterior  lines ;  no  grant  of  the  land  was  proved,  and  no 
possession  shewn  in  B.  Held^  That  the  plaintiff  had  suf- 
ficient possession  to  entitle  him  to  recover  against  a  person 
shewing  no  title.     Goate$  v.  McAuUy,  4  AU.  S21* 

5iS— Bill  ol  sale^CoaMtlon— DeMiaad— IfoD-disrJosare 
ot  tlile— Conversion. 

A.  gave  B.  a  bill  of  sale  of  a  pair  of  oxen  to  secure  a  debt» 

with  a  condition  that  A.  should  keep  possession  of  the  oxen^ 

but  if  he  undertook  to  sell  them,  or  allow  them  to  be  taken 

in  execution  the  bill  of  sale  was  to  be  absolute.     A.  after* 

wards  sold  the  oxen  to  the  defendant,  and  B.  assigned  his 

interest  under  the  bill  of  sale  to  the  plaintiff,  who  demanded 

the  oxen  of  the  defendant  without  informing  him  of  the 

assignment  of  the  bill  of  sale.     Held^  That  the  defendant's 

refusal  to  give  up  the  oxen  was  no  conversion  as  against  the 

plaintiff.     Sharp  v.  Lawrence,  Mich.  T.  1866. 

514— Joint  conversion— EvMenee* 

Logs  were  wrongfully  cut  on  the  plaintiff's  land  by  P., 
one  of  the  defendants,  who  afterwards  sold  them  to  T.  the 
other  defendant ;  plaintiff  demanded  the  logs  from  T.,  who 
refosed  to  give  them  up  and  denied  the  plaintiff's  right  to 
them.  Held,  That  this  was  evidence  of  a  joint  conversion 
by  the  defendants  at  the  time  of  the  sale  by  P.  to  T* 
Hendricks  v.  7'ittM,  2  Han  77. 

9tl— Tenant  In  common— Mixinff  ol  property* 

Sawing  up  logs  of  which  the  defendant  is  a  tenant  in 
common,  and  mixing  the  deals  with  others  so  that  they  can* 
not  be  distinguished,  is  evidence  of  conversion  by  one  ten- 
ant in  common  against  the  other.  McKay  v.  Crocker^  6 
AU.  90. 
se— mixlns  property— PlalntiCs  ^vrony. 

Plaintiff  cut  timber,  part  on  land  belonging  to  tiie 
defendant,  and  part  on  other  land,  and  wrongfully  mixed  it 
with  other  timber  belonging  to  the  defendant,  so    that  it 
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eould  not  be  dlBtingaifihed  from  the  defendant*B  timber. 

HeUy  That  as  the  mixing  of  the  timber  was  the  wrongful 

aet  of  the  plaintiff  the  defendant  had  a  right  to  the  whole 

of  the  timber,  and  his  taking  it  was  not  oonversion.  Tucker 
y.  Muirhead,  6AU  420. 

9V—AppropriatiOD— Assent— Propertjr. 

Plaintiff  claimed  timber  nnder  a  letter  written  to  him 
by  A.,  the  maker  of  the  timber,  stating  that  part  of  a  quan- 
tity of  timber  in  the  river  (which  part  was  distingnighed  by 
a  particular  mark)  was  for  the  plaintiff,  and  requesting  him 
to  send  money  and  provisions  to  A.  to  enable  him  to  drive 
the  timber;  plaintiff  sent  the  money  and  provisions  to  A^ 
and  furnished  the  marks  of  the  timber  to  the  defendants  (a 
company  incorporated  for  the  purpose  of  picking 
up  timber  in  the  river  and  rafting  it,  when  the  marks  were 
furnished),  and  afterwards  obtained  a  portion  of  the  timber 
from  them.  Hdd^  That  the  letter  was  an  appropriation  of 
the  timber  by  A.  to  the  plaintiff,  and  that  his  subsequent 
acts  were  an  assent  to  such  appropriation^  and  vested  tiie 
property  in  him.  Macpherson  v.  Fred-ericton  Boom  Co.j  1 
Han.  887. 

S8—IJcensee— Timber  eat  before  liense. 

A  license  ta  cut  and  carry  away  lumber  from  Grown 
land  gives  the  licensee  no  property  in  timber  cut  on  the 
land  before  the  license  issued,  though  on  the  land  at  that 
time,  and  the  licensee  cannot  maintain  trover  for  taking 
away  the  timber.     Carman  v.  McLeod^  2  Han.  66- 

S9— Sheriff— Improper  sale— fixeention—Fees. 

A.  issued  an  execution  against  B.  under  which  a  levy 

was  made  of  B's  goods  but  no  sale,  the  execution  being 

withdrawn.    A  scond  execution  under  another  judgment 

was  issued  by  A.  against  B.,  and  the  Sheriff  after  selling 

£Oods  to  satisfy  that  execution  proceeded  to  sell  other  goods 

of  B.  to  satisfy  him  for  fees  on  the  first  execution.     HeU, 

That  such  sale  by  the   Sheriff  was  a  wrongful  conversion 

Jtnd  that  trover  would  lie.    Miller  v.  Wddon,  2  Han.  188. 

4I#— liUml^er  eat  without  iiisense— liieense  sahso^neat* 
Ijr  obtained. 

Plaintiff  cut  timber  on  Grown   land  without  license. 
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Before  the  timber  was  taken  away,  the  defendant  obtained 

a  license  from  the  Grown  to  cat  timber  on  the  same  land, 

and  afterwards  took  possession  of  the  timber  and  hauled 

it  away.    Held,  that  under  the  Rev.  Stat.  cap.  138,  sec.  6, 

the  right  to  the  timber  vested  in  the  defendant.    Leighton 

T.  Boha/n,  6  AU.  440. 

81— Property  In  plalntiflTat  timeof  conversion— Sheriff 
Jastliyinir  under  assiirnnient  under  Insolvent  Aet 
—Bill  of  sale— Defendants  Justifying  under  Judy* 
-ment  and  execution— Evidence* 

A.  6.  H.  on  July  28th  1876  gave  his  brother  a  bill  of 
sale  of  certain  horses.  This  was  done  on  the  occasion  of 
A.  G.  H.  and  the  plaintiff  giving  a  new  note  for  an  indebt- 
edness of  A.  G.  H.  for  which  plaintiff  was  liable.  Formal 
delivery  of  the  horses  were  made  but  they  remained  in 
the  posiiession  of  A.  G.  H.  On  August  21st  1876  the  de- 
fendant. Vail,  levied  on  the  horses  in  A.  G.  H.'s  stables. 
On  August  80th  1879  A.  G.  H.  Assi^ed  under  the  Insol- 
vent Act,  the  plaintiff  brought  an  action  of  trover  against 
the  Sheriff  Vail  and  Bomaill  the  Judgment  creditors,  the 
defendants  pleaded  Ist  not  guilty,  and  2nd  that  the  horses 
were  not  the  plaintiff's  property.  They  put  in  evidence 
the  judgment  and  execution  under  which  the  levy  was 
made  and  the  assignment  to  the  official  assignee  under 
the  Insolvent  Act.  There  was  nothing  to  shew  that  the 
assignee  under  the  Insolvent  Act  had  done  anything  to 
dispute  the  validity  of  the  bill  of  sale,  and  the  defendants 
did  not  claim  under  him.  It  was  not  sought  to  impugn 
the  bill  of  sale  under  the  Statute  of  Elizabeth.  Held,  that 
the  defendants  could  not  justify  under  the  assignment  to 
the  official  assignee  :  and  as  the  property  at  the  time  of 
the  seisure,  and  even  down  to  the  trial  was  in  the  plaintiff^ 
the  Sheriff  was  a  wrong  doer,  and  that  the  judgment  and 
execution  were  properly  admitted  in  evidence  under  the 
pleas.  Harris  v.  Vail,  et  at..  1  F^.  <Jk  B.  687. 
89— iloint  action— Wrong  doer— Joint  property. 

H.  wrongfully  sold  logs  the  property"  of  G.  to  B.  who 
sawed  them  up  into  slabs.  Held,  that  a  joint  action  of 
trover  would  lie  against  both  H.  and  B.  Oibaon  v.  McKean 
and  Randolph,  8  Piig.  299. 
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Eiamdtord  and  Tenant— AfreemeMi  as  to  flxtwres. 

See  Fixtures. 

Principal  and  Airent. 

See 

Bamayes— Rill  of  fixchanffe* 

See  Bills  and  Notes  lY.  2. 
fteiilns  Secnrity  before  time. 

See  Bills  and  Notes  V.  19. 

Bankruptcy  of  party— Property  vesting  in  assi8:neo- 
Riirlit  to  maintain  Trover,  or  ac^on  lor  money 
iiad  and  received. 

See  Assumpsit  III.  87. 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

See  Equity, 

TRUSTS. 

Agreement — Undertaking  —  Conditions  —  Party— Con- 
tract. 

The  St.  Andrews  and  Quebec  Railroad  Company  and 
class  A.  shareholders  in  the  same  Company,  were  incor> 
porated  by  Act  of  Assembly  6  Wm.  IV.  cap.  31,  and  by 
Act  of  Parliament,  for  the  purpose  of  constructing  a  rail- 
road from  St.  Andrews  to  Lower  Canada ;  but  being  unable 
to  complete  the  road,  they  were  subsequently  empowered 
by  Act  19  Vic.  cap.  70,  to  agree  with  any  company  author- 
ised to  accept  the  same,  for  a  transfer  of  the  undertaking, 
and  of  all  their  lands,  property,  etc.  Under  the  authority 
of  this  Act,  an  agreement  was  entered  into  between  the  St. 
Andrews  and  Quebec  Railway  Company,  the  class  A.  share* 
holders,  and  the  defendants,  the  N.  B.  and  Canada  Bail- 
way  and  Land  Company,  (a  company  incorporated  under 
the  Joint  Stock  Companies'  Act,)  whereby  the  former 
agreed  to  convey  to  the  latter  (called  the  Transferee  Com- 
pany,) the  undertaking  d!  the  St.  Andrews  &  Quebec  Bail- 
road  Co.,  and  of  class  A.  shareholders,  and  the  control  and 
management  thereof,  and  all  the  lands,  rights  and  proper- 
ty thereof,  subject  to  certain  conditions  :  {inter  alioy)  that 
the  Transferee  Company  should  complete  the  railroad,  and 
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flhonld  forthwith  discharge  the  liabilities  of  the  St.  An- 
drews and  Qnebec  Baihroad  Company  and  class  A.  shares 
holders,  specified  in  the  schedule  to  the  agreement.  Among 
the  liabilities  specified  in  the  schedule,  was  the  following 
— **  Liability,  (if  any)  to  the  contractors  in  New  Brunswick." 
The  Act  declared  that  when  the  agreement  of  transfer  was 
executed,  all  the  undertaking  of  the  St.  Andrews  &  Quebec 
Bailroad  Company  and  the  control  and  management  there- 
of, and  all  their  lands,  property,  rights  and  effects,  and  all 
their  duties,  obligations  and  liabilities,  should  be  absolute- 
ly vested  in,   and  imposed  on  the  Transferee  Company* 
The  plaintiff  had  contracted  with  the  St.  Andrews  &  Qne- 
bec Bailroad  Company  to  build  a  portion  of  their  road,  and 
before  the  agreement  of  transfer  was  executed,  had  com- 
menced a  suit  against  them,  which  was  pending  at  that 
time,  and  a  decree  was  subsequently  made  in  favor  of  the 
plaintiff.    After  the  transfer,  the  St.  Stephen's  Bank  ad- 
vanced money  to  the  Transferee  Company,  and  obtained 
judgment  against  them,  and  issued  execution,  under  which 
the  land?  transferred  to  them  by  the  agreement,  were  levied 
on.    Held,  That  the  plaintiff  not  being  a  party  to  the  agree- 
ment, no  trast  in  his  favor  for  the  amount  due  bim,  was 
created  thereby,  and  that  he  had  no  lien  on  the  lauds  which 
vested  in  the  Transferee  Company  under  the  agreement ; 
but  that  the  Transferee  Company  merely  stood  in  the  place 
of  the  St.  Andrews  &  Quebec  Bailroad  Company  and  under- 
took the  discharge  of  their  indebtedness  out  of  the  general 
funds  of  the  Company.     Held  also,  That  the  word  "  con- 
dition*' in  the  agreement  was  to  be  read  as  a  term  of  the 
contract,  and  not  as  a  contingency,  which,  in  case  of  failure 
of  performance,  would  work  a  forfeiture  of  the  estate  grant- 
ed to  the  Transferee  Company.     Brookfield  v.  The  N.  B.  & 
Canada  Railway  and  Land  Company,  Trin.  T,  1871. 

HesulCingr  trust— Absolute  deed  Intended  to  operate  as 
mortgaffe—Agreement  to  recovery— Agencjr. 

W.  held  a  certain  property  of  S.,  under  an  absolute 
deed,  but  which  was  really  given  as  security.  S.  being 
desirous  of  having  the  property  purchased  by  a  friend, 
who  would  convey  to  him  as  soon  as  he  was  able  to  pay  the 
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amount  of  the  pnrohaBe  money,  spoke  to  M.,  an  intimata 
friend,  requesting  him  to  purchase,  which  the  hitter  did ; 
but  no  agreement  was  made  that  M.  should  purchase  for 
8.,  or  hold  the  property  by  way  of  mortgage.  Before  W. 
consented  to  sell  at  the  price  agreed  upon,  he  required  and 
obtained  from  S.  security  for  the  balance  of  his  daun 
against  him,  which  S.  afterwards  paid,  but  this  formed  no 
part  of  the  purchase  money.  Held,  That,  in  the  absence 
of  satisfactory  evidence  of  an  agreement  by  M.  to  reconyey 
to  8.  in  case  he  should  afterwards  be  able  to  pay  for  it,  be 
was  not  bound  to  reconvey,  even  although  there  was  strong 
ground  for  suspecting  that  M.,  at  the  time  of  purchase,  in- 
tended S.  to  believe  that  he  would  do  so.  Held,  also.  That 
M.  could  not  be  considered  the  agent  of  S.  to  purchase,  in 
the  absence  of  an  agreement  to  that  effect ;  nor  was  there 
a  resulting  trust  to  S.,  no  part  of  the  purchase  money  hav- 
ing been  paid  by  him.  (Fisher,  J.,  disgentiente.)  Suther- 
land V.  Meehan,  8  Pug.  289. 

Devisee  of  residue  of  estate  in  trust— CoDStmeiioD  •! 
will. 

See  Will  6. 

Devise  in  Trufit* 

See  Will. 

Infant  joining  in  deed  ivitli  cestui  que  trust. 

See  Infant. 

TRUSTEES. 

|.  See  Absconding  Debtor. 
TmsteeK  remaining  in  office. 

2,See  Bank. 

Conveyance  to  trustees— Provision  for  otiier  trustees 
being  nominated  and  appointed— liegal  estate. 

See  Deed  III.  3. 
Conveyance  l»y. 

A  person  having  the  legal  estate  in  land  may,  by  con- 
veyance at  law,  pass  snch  estate,  though  it  was  given  to 
him  in  trust.     Doe  v.  Gilbert,  1  AU.  520., 

Devise  to  two  persons  in  trust— Conveyance  by  one* 
Eilect..~^^ 

See  Will  12. 


UNIVERSITY  OP  NEW  BRUNSWICK.       128» 


SvperrisioB  of  proceedings  ol  tnutee»* 

See  Supreme  Court  in  Equity. 
Relation  of  tmstee  and  cestui  ^ue  trust  creale«l« 

See  Equity  2  a. 
Revocation  oi  authority. 

See  Reyocation. 

TRUST  BE£D. 

See  Deed. 


1JI.TRA  TIRISS. 

See  British  North  America  Act  1867. 

VlVDflFElVDEB  CAUSE, 
must  be  a  plea  on  urhich  Issue  can  be  Joined* 

See  Practise  VI.  46. 

IJNBERWRITER. 

See  Insurance. 

UNITED  STATES  CURREIVCY. 

Bfote  payable  in. 

See  Bills  and  Notes  I.  15. — See  Judicial  Notice  8. 

UnriVERSITY  OF  NEW  BRUNSWICK. 

Senate—Powers  of. 

By  the  Act  22  Vic.  cap.  68,  sec.  8,  the  Senate  of  the 
University  of  New  Brunswick  has  absolute  power,  subject 
to  the  approval  of  the  Governor  in  Council  to  remove  any 
of  the  professors,  &c.,  without  any  formal  proceeding  in  the 
nature  of  a  trial,  and  such  removal  not  being  a  judicial  act, 
the  Supreme  Court  has  no  power  by  certiorari  to  remove 
the  proceedings  and  enquire  into.  it.  Ex  parte  Jacobs, 
6  All.  158. 

The  power  of  the  Senate  to  remove  is  not  limited  to 
officers  appointed  by  them,  but  extends  to  officers  appointed 
under  the  Charter  of  King's  College,  and  who  continue  to  act 
xmder  the  corporation  established  by  the  Act  22  Vic.  cap. 

63.     Ibid. 

The  general  supervision  of  the  affairs  of  the  University 
is  vested  in  the  Lieutenant  Governor  of  the  Province  as 
visitor,  and  an  appeal  lies  to  him  from  any  Act  of  tho 
Senate. 
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The  fact  thai  the  Governor  in  Couneil  approving  of  aa 
Act  of  the  Senate,  (being  done  by  the  advice  of  the  Execu- 
tive Council,)  does  not  incapacitate  him  as  visitor  from 
Afterwards  investigating  the  matter,  and  giving  a  decision 
thereon  founded  on  his  sole  responsibility. 

In  giving  a  decision  as  visitor  the  Lieutenant  Governor 
acts  in  a  judicial  character. 

The  power  to  appoint  a  President  of  the  University  is 
vested  by  the  Act  in  the  Governor  in  Council.    Ibid. 

V8AOB  OF  TBADE. 

See  Custom  and  Usage  of  Trade. 
''    Contract. 

UHrCEBTIFICATED  ATTOBJVET. 

See  Attorney. 

VSE  AND  OCCUPATION. 

Oefendant  marryinif  widovi  of  tenant— Llabilitr  for 
rent. 

See  Husband  and  Wife  1. 6.    See  Landlord  and  Tenant. 

miarf  built  wliliout  autliority— Tessel  lying. 

See  Action  on  the  Case  IV.  8. 
4— Agreement  to  sell— Kecission  of. 

The  plaintiff  recovered  judgment  in  ejectment  against 
the  defendant,  but  before  issuing  a  writ  of  possession, 
agreed  to  sell  him  the  land,  which  agreement  the  defend- 
ant afterwards  refused  to  complete.  Held,  That  the  de- 
fendant was  liable  in  an  action  for  use  and  occupation,  for 
his  holding  since  the  refusal  to  complete  the  purchase. 
Parker  v.  England,  8  A IL  340. 

Quare,  Whether,  without  such  agreement,  the  plaintiff 
-could  waive  the  tort,  and  recover  for  the  use  and  occupation 
subsequent  to  the  judgment.     Ibid. 

Omission  in  Statute— Demise  by  Deed. 

See  New  Trial  III.  56. 

9— Pew— Defenee-nJoint  occupation. 

Assumpsit  lies  for  the  use  and  occupation  of  a  pew,and 
it  is  no  defence  under  the  general  issue  that  others  occn- 
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pied  the  pew  jointly  with  the  defendant.     Trusteea  of  St. 

Andrews  Church  v.  Fergtbson,  1  Han.  278. 

H— Holtf  ng;  bjr  peraUsftion— Neceftftitjr  of  evidence  ot. 

To  maintftin  an  action  for  use  and  occupation,  there 
mast  be  some  evidence  of  a  holding  by  permission  of  the 
plaintiff;  therefore,  where  there  is  no  evidence  of  any  con- 
tiact  or  negotiation,  and  it  appears  that  at  an  interview 
between  the  parties  aboat  the  property,  the  defendant  re- 
■Qsed  to  make  any  arrangement,  and  claimed  the  title,  it 
was  held  that  the  action  would  not  lie.  McCuUy  v.  Ward^ 
5  AU.  605. 

* The  right  to  waive  a  tort^  and  bring  an  action 

ex  contractu^  applies  only  to  actions  for  money  had  and  re- 
ceived.   lUd. 

USES  (STATUTE  OF.) 

The  27  Hen.  VIII.  cap.  10,  Statute  of  Uses  is  in  force 
n  this  Province.  Doe  d.  HcmningUm  v.  McFadden,  Ber.  158. 

USUBY. 

See  Bills  and  Notes  V.  84. 
Hloitifasfe— Broker. 

Where  a  mortgage  on  real  estate  was  given  by  A.  to  B. 
ioT  the  purpose  of  being  sold,  and  afterwards  assigned  to 
C.  who  took  it  at  a  discount  of  10  per  cent.,  B.,  who  acted 
merely  as  broker  in  the  transaction  receiving  one  per  cent« 
Held,  in  a  suit  for  foreclosure  against  the  purchaser  of  the 
equity  of  redemption,  That  the  transaction  was  usurious, 
and  that  even  if  defendant  was  only  the  colorable  purchaser 
it  would  not  affect  the  case.  Jardiiie  and  others  v.  Mc- 
Waiiams,  1  Han.  579. 

Note  f^iveu  for  illegal  Interest— Not  recoverable— Be- 
fendant  entitled  to  set  off  what  was  paid  over  6 
per  cent. 

See  Bills  and  Notes  VI.  18.    Peters  v.  Horton. 


VALUATOBS. 

See  Landlord  and  Tenant  VI.  4. 

VABIANCE. 

See  Amendment — ^Bail — Bond — ^Bills  and  Notes — Con 
viction — Criminal  Law — Pleading — Record. 
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i— Proof— AllesaaoB. . 

In  an  action  on  a  written  memorandam,  whereby  the 
defendant,  for  *^  value  reeeived,  promised  to  pay  the  plain- 
tiff a  certain  enm  in  cnrrent  baoJc  bills,"  it  is  neeessary  not 
only  to  allege  the  actual  consideration,  but  the  proof  must 
eorrespond  with  the  allegations.  Whitney  v.  Mark$,  1 
Kerr  179. 

9— Execution— jrudgment—Salf^ 

A  Ji.  fa.  was  for  £47  2s.  9d.,  and  the  judgment  upon 
which  it  was  founded  for  £46  lis.  9d.  only.  Held,  That 
this  variance  would  not  defeat  the  sale  made  under  such 
execution,  on  the  ground  that  such  execution  was  not  war- 
ranted by  the  judgment,  it  not  being  questioned  that  the 
execution  had  in  fact  issued  upon  the  judgment.  Linton 
V.  WUson,  1  Kerr  228. 

S— SuHiinarjr  process— Copy— Note. 

A  variance  between  a  promissory  note  proved,  and 
that  set  out  in  the  copy  of  a  summary  process  served  on 
the  defendant,  cannot  be  taken  advantage  of  on  the  trial, 
if  the  note  correspond  with  the  original, which  is  the  record 
SUadman  v.  HoUtead,  3  Kerr  856. 

4— AvenBent— Proof. 

Where  the  declaration  averred  that  the  plaintiff  indorsed 
and  delivered  a  certain  order  of  A.  to  the  defendants,  and 
the  evidence  was  that  the  plaintiff  indorsed  and  delivered 
the  order  to  a  firm  composed  of  one  of  the  defendants  and 
other  individuals,  but  iu  which  the  other  defendant  had 
no  interest,  in  part  payment  of  a  debt  due  to  such  firm. 
Held,  A  variance.     Harton  v.  TibbetU,  1  AU.  61. 

ft— H'^ords— Transposition  of— OescrlptiOD. 

The  declaration  in  an  action  for  false  representation  in 
the  sale  of  goods,  described  the  article  *'  Imperial  pais 
yellow  Glasgow  soap,"  and  set  out  the  price  under  a 
videlicet ;  the  evidence  was  that  it  was  called  "  Imperial 
Glasgow  pale  yellow  soap."  Held,  That  the  transposition 
of  the  words  was  immaterial,  and  that  the  exact  price  need 
not  be  stated.     Magee  v.  Street,  1  AU.  242. 
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^— Declanntion— Proai. 

The  declaration  stated  that  J.  O.  was  indebted  to  the 
plaintiff  in  £60,  and  that  the  defendants,  in  eonsideration 
that  the  plaintiff  would  forbear  and  give  time  to  J.  G.  for 
payment,  promised  that  the  defendants  woold  pay.  Heldf 
That  this  declaration  was  not  supported  by  a  guarantee  of 
the  defendants  that  J.  G.  should  pay.  Johnston  y.  Frasevf 
Mich.  T.  1882. 


"9 The  declaration  in  an  action  on  a  judgment  of 

the  Court  of  Common  Pleas,  stated  it  to  have  been  recover- 
ed for  the  non-performance  of  certain  promises  and  under- 
takings. Held^  on  nul  tiel  record  pleaded.  That  this  declara- 
tion was  not  proved  by  a  copy  from  the  minutes  of  the 
Court  of  Common  Pleas,  which  did  not  state  the  cause  of 
action  for  which  judgment  was  recovered.  Wheeler  v. 
Grant,  Mich.  T.  1882. 

8— JTiidifnienl— Gxecutioii. 

In  an  action  against  bail,  in  which  the  judgment  set 
out  against  the  principal  was  for  £696  17s.  the  defendant 
pleaded,  that  no  ca.  sa.  was  duly  sued  out  against  the 
principal ;  replication, — ^that  a  ca.  sa.  was  sued  out  upon 
the  said  judgment  (setting  out  a  ca.  sa.  for  £81 168.  lOd.) 
as  appears  by  the  record  thereof.  Rejoinder,  That  there 
is  not  any  record  of  the  said  writ  of  ca.  sa.  Held,  after 
judgment  for  the  plaintiff  on  this  issue,  That  the  variance 
between  the  amount  of  the  judgment  and  the  execution,  was 
no  ground  for  arresting  the  judgment.  Spence  v.  Stewart, 
Ber.  219. 

—Jndirnieiit— Recital. 

In  ejectment,  claiming  under  a  Sheriff's  deed,  the  exe- 
cution under  which  the  sale  took  place  recited  a  judgment 
for  £1106  lis.,  debty  and  £6  lis.,  costs:  the  judgment 
was  for  £1106  lis.,  in  the  whole.  Held,  That  the  variance 
was  only  an  irregularity,  which  could  not  be  taken  advan- 
tage of  at  the  trial.    Doe  dem.  Walsh  v«  DaiUm,  6  AU.  887. 

Proat  ot  words— Detaaiatlon. 

See  Defamation  16. 
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TfiNDITIOin  EXPOHAfk 

See  Doe  t.  Hazen,  8  AIL  87. 

TBNBOm  AlfD  PirnCHASEB. 

5«f  Caveat  Emptor.    S««  Sale. 
1— P«rchaser*s  rii^t  U»  iro^«  title 

A  purchaser  of  land  has  a  right  to  a  title  free  from  in- 
cmnbraDceSy  and  if  the  vendor  is  unable  to  give  soeh  a  title, 
the  purchaser  may  recover  back  his  deposit.  Scott  v. 
Garnett,  2  AU.  624.. 

A  notice  to  the  vendor  from  the  purchaser  that  the  land 
sold  does  not  answer  the  description,  and  that  he  will  not 
complete  the  sale,  is  not  a  waiver  of  objections  to  the  titie. 

S— AdByssioB  at  receipt  afmaBev. 

Quarey  Whether  one  who  has  conveyed  land,  and 
acknowledged  in  the  deed  the  receipt  of  the  purchase  money, 
can  recover  a  balance  unpaid,  on  an  admission  by  the  pur- 
chaser that  he  owes  it.    McAllister  v.  Day,  4  AIL  87. 

S— Word  *^sell^—ia[eaniuir— Dependent  prenyse. 

Plaintiff  agreed  to  sell  land  to  the  defendant  for  jE40, 
and  the  defendant  agreed  to  pay  the  money  on  a  certain 
day,  for  the  consideration  above  named.  Held — 1st.  That 
the  word  **  sell"  necessarily  included  an  agreement  to  oon* 
vey ;  2nd.  That  the  defendant's  promise  to  pay  the  money 
was  a  dependent  promise,  and  that  the  plaintiff  could  not 
mftiifit^iin  an  action  therefor  without  tendering  a  conveyance 
of  the  land.    Sweeny  v.  Qodard^  4  AU.  400. 

4— Party  sellinir   sliouM   prepare    convejrance^Wil^ 
•iioald  Ito  a  partjr. 

It  is  the  duty  of  the  seller  of  land  to  prepare  the  con- 
veyance, and  if  he  has  a  wife  who  would  have  a  right  of 
dower  in  the  land  in  case  she  survived  him,  she  should  be 
a  party  to  the  conveyance.    Ibid. 

a  — Tender   and   Tendee  —  Areacii    of    agreement  — 


In  an  action  against  the  vendee  for  breach  of  an  agree- 
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ment  to  purchaae  land,  the  plaintiff  eannot  reooTer  the 
amount  of  the  purchase  money  agreed  to  be  paid  for  the^ 
land ;  bnt  only  such  damages  as  he  has  sasiained  by  the- 
breach  of  the  agreement.  PugsUy  y.  OiUeipie,  Mich. 
T.  1872. 

Agreement— Keftasal  to  parcliase. 

See  Landlord  and  Tenant.  I.  S  a. 
As  to  recovery  of  defioalt  on  failure  of  title. 

See  Assumpsit  III.  19,  24. 

VENIBE. 

See  Error  (Writ  of)  S—See  Jury. 

SHeriil  interested. 

Where  the  Sheriff  is  interested,  the  jury  process  must 
be  directed  to  the  Coroners  of  the  county,  if  more  than  one; 
and  though  it  may  be  executed  by  one  Coroner,  the  return 
must  be  in  the  name  of  the  whole  of  them.  Noble  v.  Temple 
d  PeUon  v.  Temple,  1  Han.  274. 

A  venire  directed  to  one  of  the  Coroners  of  a  county  ia 
bad,  unless  the  others  are  interested.    IJnd. 

Coroner— Interest. 

In  an  action  for  calls  on  stock,  the  coroner  who  sum» 
moned  the  jury  was  a  stockholder,  but,  before  receiving  the 
venire^  transferred  his  stock,  which  was  not  all  paid  up,  ta 
the  president  of  the  company.  The  Act  of  Incorporation 
declared  that  no  shareholder  should  be  entitled  to  transfer 
his  stock,  unless  all  calls  were.  paid.  In  summoning  the 
jury,  the  Coroner  questioned  them  as  to  their  views  in 
regard  to  railways,  and  was  guided  in  his  selection  by 
their  answers.  Held,  That  he  had  not  divested  himself  of 
his  interest,  and  was  not  an  impartial  officer,  and  there 
must  be  a  venire  de  novo.  Woodstock  Railway  Co,  v.  Tup^ 
per,  1  Han.  454. 

Conmon  Tenire,  wiien  snfllcient— Eilniit  Bond. 

In  an  action  by  the  assignee  of  a  limit  bond  to  which 
non  estfa€tu7n  is  pleaded  the  common  venire  to  try  the  issue 
is  sufficient;  and  the  plaintiff  need  not  have  damages 
assessed,  but  may  take  a  verdict  for  nominal  damages,  and 
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iMae  exeention  for  the  amoant  of  his  debt.    MeEbrojf  t. 
Oettff,  1  Han.  261. 

Motion  for  venire  de  novo  may  be  made  in  the  same 
manner  as  a  motion  for  a  new  trial.  See  PeUon  v.  Noble, 
1  Han.  274. 

See  Practise  11. 

TERDICT. 

Maff •■  u»  increase  veHUct  when  case  ^spased  of  bj 
previous  Judgmeat,  retased* 

See  Practice  V.  89.     Bangor  Ins.  Co.  v.  McLeod. 

lacomi^eteBt  for  plaiatift  to  Hx  danuifes— IVIiere  partf 
eatitied  to  aomiaal  daaiaffes. 

See  Practice  V.  52.    Steves  v.  WiUon. 

Bepievia— Fiadiaff  of  JTarjr  for  part  of  property,  plaia- 
tUf  eatitled  to  liave  verdict  for  aaioaat  toaad. 


See  Replevin  89.     Hannington  y.  Carmier. 

Defeadaat  eatitled  to  verdict  oa  aierits  oa  oae  issae— 
Fiadiasr  of  JTarjr  tor  defeadaat  ia  aa  issae  wtiich 
slioaid  iiave  heea  foaad  for  piaiatiA— Verdict 
aiioired  to  be  aaieaded. 

See  Replevin  5.    Baxter  v.  Johnston.    Practice — New 
Trial. 

Evideace  of  aasoaat  of  origiaal  debt. 

See  McIUuiney  v.  WisweUf  Ber.  67. 

Postea  oa. 

See  Replevin  4. 

Jadgaieat  aot  sliced,  verdict  caaaot  be  pleaded  ia 
bar  berpveea  saaie  parties. 

See  Pleading  II.  41. 

TEXATIOITS  PROCEISDIIIIOS. 
Staytai:  proceediaffs. 

See  Second  Action. 

VIEW  (JURY  OF). 

"  Jury. 

VIS  AAjrOB 

''  Boom  Company. 
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VOLUNTARY  €01VV£1'A1V€E. 

See  Deed. 

VOTE. 

''   Election. 

TOTAOE. 

**    Insurance — Shipping  Law. 

VTAOER. 

Oepoftit  ot  inoiiejr~Hor«e  race. 

See  Action  at  Law  I.  3. 

WAOE8. 
Actioii  tor. 

See  Assumpsit— Shipping  Law. 

ITAIVEB. 

An  underwriter  may  waive  the  production  of  pre- 
liminary proof  of  interest  in  the  assured  by  objecting  to 
pay  the  loss  on  a  different  ground.  THmock  v.  New  Bruns- 
nick  Marine  Assurance  Co,,  8  Kerr  654.     See  Insurance  9. 

IVaiver  ot  proof  ot  loss. 

See  Insurance  88  a. 

An  objection  to  service  of  a  notice  of  motion  is  waived, 
if  not  taken  before  the  argument  commences.  Wetmore  v. 
Levy,  4  All.  610. 

Waiver  of  provisions  of  Act  of  Parliament  cannot  be 
presumed.     Kerr  v.  Bums,  4  All.  604. 

Waiver  of  privileife— Witness. 

See  Arrest  5. 
Waiver  ot  Tort. 

See  Assumpsit  III.  15,  26,  87 — Use  and  Occupation  4. 
Waiver  ot  Notice  ot  Disliononr  and  Presentment. 

See  Bills  and  Notes  III.  6,  7,  8,  9. 
Waiver  ot  Laclies— Wliat  not  a  waiver. 

See  Bills  and  Notes  IV.  12. 

Waiver  of  Irrefrviarity  %m  AiUdavtt  to  hold  to  bail. 

See  Bail  10,  80. 
79 


1242  WAIVER. 


UTalTer  ot  BaUable  Capias  statiair  ao  caase  of  actton. 

See  Practice  IV.  1. 
Waiver  of  Wotice  ot  Render. 

See  Bail  85. 

VTaiver  of  objectioa  to  Comaiisslon  addressed  to  four 
persoas,  belaid  execated  oaly  bjr  tliree. 

See  Evidence  IX.  8. 

H  aiver  ot  objectioa  to  evidence  ot  Jastillc^itioa  aader 
plea  ot  BOt  irailtr* 

See  Evidence  XI.  28. 
Waiver  ot  riiriit  to  sell  real  estate  aader  will— JLicease. 

See  Executors,  etc.,  II.  8. 
Waiver  of  irrei^alaritjr   in  proceediairs— OiviaiT  eo^^ 

BOVit* 

See  Cognovit  8. 
Waiver  of  service  of  snainioBS. 

See  Justice  of  the  Peace  IV.  16  a,  17. 

H'aiver  ot  waat  of  siiraatare  of  deteadaat  to  oiler  to 
coBtess  JadKBient. 

See  Judgment  II.  5. 
Waiver  of  Irrefrnlnrity   la   service   ot   i-ale— Coaasel 


See  Practice  VII.  2. 
Waiver  of  waat  of  precipe— Appearance. 

See  Practice  VI.  42. 

Waiver  of  want  of  aflidnvit- Taxation  ot  Costs— At^ 
tendaace. 

See  Costs  IV.  68. 

Waiver  ot  irreinilaritjr  —  Intitlinir  declaratioa  — 
Pleadiag. 

See  Practice  I.  3,  VIL  3  a. 

Jaror  taken  ill— Sweariai^  aaotiier  ia  his  stead— De- 
fendant's conasel  addressiai^Jlarjr— fVo  waiver  ot 
irr  Cicala  ritjr. 

See  Jury  9. 

Conasel  laaUaK  defeace— Caase  called  oa  hy  sarprise. 

See  New  Trial  II.  87. 
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Mi^tag  interloeiitarjr  Jodgment— Oefendan  r«  Rttomejr 
in  contempt—lifnorance  of  tact  bjr  plaintiil* 

S«?  Practice  VIL  11. 

Irreyalarlty  fa  Nigainfc  JudKaient— What  not  a  iralver 
of. 

See  Practice  V[I.  12. 

Defendant   not   illlnif  demurrer -Plaintlli^s   f^olicitor 
acceptiuff  copjr,  no  iralver. 

See  Practice  ia  Equity  I.  10. 

Defence  not  pleaded  as  required  bjr  Act  IS  Vic  cap* 
39— Rifflit  of  piaintili  to  waive  picadiuK* 

See  Replevin  7. 
UTaiver  of  defect  in  affidavit. 

See  Affidavit  V.  15.     Mcintosh  v.  BurnetU 
Waiver  1»jr  use  of  propertjr. 

See  Assampsit  III.  47  c.     Waterom  v.  Morrow. 

Setting  aside  bail  bond  on  account  of  affidavit  not 
being  died. 

See  Practice  VI.  57.     Lewis  v.  Weldon. 

Re-examining  fvitness  on  evidence  improperly   ad« 
inittecL 

See  Evidence  VIII.  87.     Smith  v.  Gerow. 

Insurance— Joining:  issue  on  plea— When   plaintiii 
cannot  shew  a  waiver. 

See  Insurance  44.     Martin  v.  3/.  Ins.  Co. 

Filing  plea —Omission  to  do  so— An  irregularitjr  which 
majr  be  waived* 

See  Practice  VIL  17.     Devoe  v.  Wiley. 

W^  ARE  HOUSE  HE  AN* 

Liabilitjr  ior  goods  deposited,  given  up  contrary  to  in* 
strnctions* 

See  Bailment  3. 

WARRANT. 

See  Arrest — Justice  of  the  Peace — Absconding  Debtor* 

WARRANT  OF  ATTORNEY. 

Entering  up  Judgment— lieave. 

See  Practice  V.  86. 
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l-^onsideratlon— Severable  —Setting  aside. 

If  part  of  the  con&ideration  for  a  bond  and  warrant  of 
attorney  is  good  and  severable  fropi  the  bad ;  the  Court 
will  only  destroy  the  effect  of  the  bad  part.  Record  r. 
Oreen,  1  AIL  41. 

Where  in  answer  to  an  application  to  set  aside  a  war- 
rant of  attorney  and  judgment  theron  for  fraud,  the  plain- 
tiff shewed  a  good  consideration  for  part  of  the  demand*^ 
though  the  remainder  was  not  satisfactorily  explained,  but 
no  collusion  appeared,  the  Court  dismissed  the  application 
without  costs,  the  plaintiff  consenting  to  reduce  his  demand 
to  the  sum  proved.    Ibid, 

It  is  not  a  sufficient  ground  for  setting  aside  a  warrant 
of  attorney  founded  on  a  good  consideration,  that  it  was 
executed  by  the  defendant  vrithout  the  privity  or  request 
of  the  plaintiff,  if  he  afterwards  accepts  it  and  avails  him- 
self of  the  security.    Ibid. 

!i— Judffmeiit— CM  ^varrant— Setting  aside. 

A  judgment  signed  under  a  Judge's  order  upon  a  war- 
rant of  attorney  more  than  a  year  old,  will  not  be  set  aside, 
unless  it  appears  that  injustice  has  been  done,  thouf^h 
the  affidavit,  on  which  the  order  was  made,  may  not  have 
been  strictly  sufficient ;  particularly  when  the  defendant's 
affidavit  supplies  the  alleged  defect.  Smith  v.  LeBurgue^ 
1  AU.  266. 

S^Appllcatlon  to  set  aside— Ansi^er. 

It  is  no  answer  to  an  application  by  a  creditor  of  the 
defendant  to  set  aside  a  judgment  on  a  bond  and  warrant  of 
attorney  given  by  him  to  the  plaintiff,  on  the  ground  of 
fraud  and  want  of  consideration,  for  the  plaintiff  to  state 
that  the  bond  was  given  for  the  amount  of  a  promissory 
note  given  by  the  defendant,  of  which  the  plaintiff  was  the 
holder,  without  stating  in  what  character,  under  what  cir» 
cumstances,  or  at  what  time  he  became  the  holder,  and 
what  consideration  he  gave  for  it.  Bacon  v.  Hoar,  1  All,  664. 

4— Continuing  securlijr. 

The  defendant  owed  the  plaintiff  about  £200,  and  re- 
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quiring  farther  advances  from  time  to  time,  applied  to  the 
plaintiff,  who  agreed  to  make  them  on  receiving  safficient 
security;  the  defendant  thereupon  gave  the  plaintiff  a  bond 
and  warrant  of  attorney  for  £1855,  conditioned  for  payment 
of  £927  14s.,  on  which  judgment  was  entered  up.     Held. 
That  the  judgment  was  valid  as  a  continuing  security,  and 
•could  be  enforced  for  the  amount  really  due  on  a  final 
settlement  between  the  parties,  and  although,  at  some  period 
of  their  dealings,  the  balance  might  have  been  in  favor  of 
the  defendant,  the  judgment  was  not  thereby  satisfied,  if 
such  was  not  the  intention  of  the  parties.     Held,  also, 
That  a  want  of  defeasance  did  not  render  the  warrant  of 
attorney  void.     Lunt  v.  Estabrookft,  3  Kerr  144. 

« ^Defendant,  who,  in  December  1868,  owed  plain- 

tifT  $1,800  for  supplies,  gave  him  a  Bond  and  Warrant  of 
Attorney  to  confess  judgment  for  $10,000.  The  defeasance 
stated  it  to  be  given  to  secure  the  re-payment  of  the 
$1,800  due,  and  '*  such  further  advances  in  the  whole  not 
exceeding  $5,000,  as  the  said  Eaton  may  advance  to  the 
said  Lawrence."  Plaintifi  having  entered  up  judgment 
upon  the  Bond  and  Warrant  of  Attorney,  in  June  1869 
issued  execution  for  $3,417.  On  a  motion  to  set  this  execu- 
tion aside,  defendant  in  his  affidavit  alleged  that  he  sbip- 
ped  lumber  to  the  plaintiff  to  satisfy  the  juds^ment,  and  had 
a  settlement  in  1867,  when  plaintiff  was  indebted  to  him, 
and  that  the  Bond,  etc.,  was  not  given  as  a  contmuing 
becurity.  The  plaintiff  alleged  it  to  be  a  continuing 
security,  and  denied  that  there  had  been  any  settlement. 
From  December  1865  to  December  jl868,  the  plaintiff  and 
defendant  had  transactions  to  the  extent  of  over  $30,000. 
Held,  per  Weldon  and  Fisher,  J.  J.,  That  it  not  being  clear 
that  there  had  been  any  settlement,  and  there  being  no- 
thing in  the  defeasance  to  prevent  it  being  a  continuing 
security,  the  plaintiff  was  entitled  to  his  judgment.  Eaton 
T.  Lfxwrence,  2  Han.  85. 

6— Creditor  takinfr  for  larger  sum  tliaa  due. 

A  Bond  and  Warrant  of  Attorney,  taken  by  a  creditor 
for  a  larger  sum  than  is  due  to  him,  are  void  as  against 
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other  creditors,  under  the  Stat.  18  Elis.  cap.  5,  and  frilly 
together  with  the  judgment  thereon,  be  set  aside  on  the 
applicationfof  another  {creditor,  whose  debt  may  be  defeat- 
ed thereby.    Biggs  v.  Eagles,  Trin.  T.  1884. 

Y—Marklnir— Initials— Omission. 

The  omissionlby  an  attorney  who  signs  a  confession 
under  a  warrant  of  attorney,  to  add  the  date  of  signing  and 
to  mark  the  initials  of  his  name  upon  the  warrant  o^ 
attorney,  as  required  by  the  rule  of  Trinity  Term  1867^ 
does  not  render  void  a  judgment  signed  on  such  confession* 
Levi  V.  MuzeroU,  8  All.  698. 

S—lVecd  not  be  under  seal— Recoi^ition— Equities. 

A  warrant  of  attorney  to  confess  judgment  need  not  be 
under  seal.     Hutchhieon  y.  Johnston,  4  AU.  40. 

A  bond  and  warrant  of  attorney  under  seal,  were  exe- 
cuted by  A.,  in  the  name  of  himself  and  B.,  with  a  defea* 
sance  stating  that  the  warrant  of  attorney  was  given  to 
secure  the  plaintiff  for  advances  made  and  to  be  made  ta 
A.  and  B.,  in  carrying  on  their  shipbuilding  operations,  and 
that  the  plaintiff  might  sign  judgment  and  issue  execution, 
from  time  to  time,  for  whatever  amount  A.  and  B.,  or 
either  of  them,  should  then  be  owing  for  such  advances. 
Held,  That  as  the  warrant  of  attorney  need  not  be  under 
seal,  a  judgment  signed  thereon  would  bind  B.  if  he  recog- 
nised it,  though  A.  had  no  authority  to  execute  it.    Ibid^ 

A  recognition  may  be  implied  from  the  conduct  of  a 
party — as  where,  knowing  of  a  warrant  of  attorney  and 
judgment  against  him,  he  allows  them  to  stand  for  three 
years  without  objection,  and  continues  to  deal  with  the 
plaintiff  on  the  security  of  them.  Hutchinson  v.  Johnston,  4 
All.  40. 

A  party  applying  to  the  equitable  jurisdiction  of  the 
Court,  to  be  relieved  from  a  judgment,  must  do  what  is 
equitable  towards  the  other  party.     Ibid. 

Orderiuir  issue  to  be  tried  -Donbtiui  faet« 

Sec  Practice  XII. 
Defendant  in  eustodjr. 

See  Practice  VII.  6. 
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Attorney  taklnir  wamiiit  of  attorney. 

See  Attorney  X.  10. 

filuspenslon  of  remedy. 

See  Jadgment. 

JTudf^ment  on— Settinmr  aside—Costs. 

See  Costs  X.     Hardy  v.  Prince^  8  AU,  204. 

WABRA1VT¥. 

Damaifes— Evidence  in  reduction. 

See  Damages  II.  2. 
Implied  warranty— Breacii  of. 

See  Deed  V.  8. 
Insurance— Answers  to  questions. 

See  Insurance  89. 
1— SnUlcient  evidence  of. 

In  an  action  on  the  warranty  of  horses  a  conversation 
just  before  the  delivery  between  the  parties,  when  the 
plaintiff  said,  **  You  say  these  horses  are  sound,"  etc.,  and 
the  defendant  replied,  *'  Yes,  they  are  ;'*  coupled  with  a 
subsequent  refusal  of  the  defendant  to  take  back  the  horses, 
''because  thev  were  as  he  warranted  them,"  are  sufficient 
evidence  from  which  the  jury  may  infer  tbat  a  warranty 
was  given  at  the  time  of  the  sale,  no  witness  appearing  to 
have  been  present  at  the  sale.  Libby  v.  Neabit,  1  Kerr 
862. 

SI— Representation— <|uestion  for  Jury. 

Where  at  the  time  of  a  bargain  between  the  parties  for 
the  sale  of  timber,  the  quantity  of  which  could  not  be  then 
ascertained,  the  defendant  stated  that  he  '*  knew  the  timber 
to  be  good,  and  would  make  it  good — ^that  there  had  been 
an  opportunity  of  examining  it  as  it  lay  on  the  brow," 
shortly  after  which  the  plaintiff  took  the  timber,  which 
turned  out  mostly  rotten  and  worthless,  and  the  defendant 
had  afterwards  said  that  he  had  sold  101  tons  for  £100, 
which  appeared  to  be  the  full  price  for  good  timber.  Held^ 
That  it  was  a  question  for  the  jury,  whether  the  represen- 
tation amounted  to  warranty,  and  that  they  might  infer 
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that  a  sale  took  place  at  the  time  of  such  representation 
Irvine  v.  Godard,  1  Kerr  364. 

• Where  at  the  time  of  making  a  verbal  contniict 

for  the  sale  of  1250  tons  of  pine  timber,  then  in  charge  of 
C,  a  pond  keeper,  B.,  the  vendor,  represented  to  A.,  the 
vendee,  '*  that  the  timber  was  of  good  quality  and  uncom- 
mon long  lengths  ;"  upon  which  A.,  who  wanted  timber  of 
that  description  for  shipment,  was  induced  to  give  more 
than  the  ordinary  price ;  and  A.  had  also  seen  the  timber 
afloat  in  the  raft,  and  afterwards  received  an  order  from  B. 
upon  C.  to  deliver  A.  twelve  hundred  and  fifty  tons  mer- 
chantable white  pine  timber,  averaging  seventeen  inches 
square,  which  C.  accepted.  Held,  That  it  was  a  proper 
question  for  the  jury,  whether  under  all  the  circumstances, 
the  representation  amounted  to  a  warranty.  Tisdale  v. 
Connell,  1  Kerr  401. 

4— Bepresentntion— CoDtract— Plondinir— Damag^f^s. 

In  an  action  upon  an  alleged  warranty  of  ownership 
upon  the  exchange  of  wagons,  the  defendant  pleaded  the 
general  issue,  and  also  in  abatement  the  pendency  of  an- 
other suit  for  the  same  cause  of  action.  Held,  That  he 
could  not  avail  himself  of  the  latter  plea.  Where  plaintiff 
exchanged  wagons  with  defendant,  the  latter  representing 
that  he  had  the  wagon  he  was  exchanging  built  expressly 
for  himself,  and  subsequently  it  turned  out  that  the  wagon 
was  not  his,  and  it  was  replevied  and  taken  from  the  plain- 
tiff by  the  real  owner.  Held^  That  such  representation 
formed  part  of  the  contract,  and  that  plaintiff  could  recover 
irom  defendant  the  value  of  the  wagon,  but  not  the  cost  of 
dtjfending  his  title  in  a  writ  de  proprietate  probanda.  Mercer 
V.  Cosman,  2  Han.  240. 

^  —Representation— <|ualit)r. 

The  plaintiff  purchased  from  the  defendant,  a  commis- 
sion merchant,  soap  which  he  had  on  consignment,  and 
represented  to  be  Glasgow  pale  yellow  soap,  a  well  known 
and  superior  article ;  neither  party  examined  the  soap  be- 
fore the  sale,  but,  on  examination  a  few  days  after,  it 
proved  to  be  useless,  of  which  the  plaintiff  notified  the  de- 
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fendanf  and  requested  him  to  take  it  back.  Held,  That 
the  defendant  was  liable,  though  from  his  information  from 
the  consignors  he  might  have  believed  that  the  article  sub- 
stantially agreed  with  his  representation »  and  that  the 
plaintiiT  was  entitled  to  recover  the  whole  price,  though  the 
defendant  had  remitted  the  proceeds  to  the  consignors  be- 
fore receiving  the  notice.     Magee  v.  Street^  1  AIL  242. 

Article  fairly  answerinf^  description  of  that  agreed  to 
be  sold. 

See  Contract  22. 

41— Repre9<^ntation— Title  to  land— UTord  ^^  purchase/* 

An  agreement  by  which  the  defendant  agreed  to  sell 
to  the  plaintiff — **  all  his  right,  title  and  interest  to  the 
timber  growing  on  a  certain  block  of  land,  being  the  same 
tract  which  he  (defendant)  purchased  from  the  crown  " — 
does  not  amount  to  a  representation  that  the  defendant 
has  a  title  to  the  land,  the  term  "  purchase  '*  does  not  ne- 
<jessarily  imply  a  conveyance  of  land  uut  may  be  under- 
stood to  signify  a  bargain  or  agreement  for  it.  Ash  v. 
('larke,S  Ken-  187. 

'7  — Landlord  and  tenant— Fitness  of  premises  for  pur^ 
poses  to  be  used  for— Evidence. 

Where  there  is  no  express  warranty  of  fitness  of 
premises  for  purposes  desired,  the  representations  of  fitness 
should  be  clear  and  direct,  and  evidence  must  be  sufficient 
to  leave  to  the  jury  of  defendant's  liability  on  such  repre- 
sentation— one  of  the  plaintiffs  applied  to  one  of  the  de- 
fendants to  hire  two  compartments  in  defendant's  building 
the  latter  referred  the  plaintiffs  to  Mr.  Holden  as  the  person 
who  had  the  leasing  of  the  premises  on  behalf  of  the  owners 
— the  plaintiffs  saw  him  and  told  him  what  they  wanted 
and  enquired  of  him,  if  it  was  capable  of  storing  200  tons 
of  salt,  to  which  enquiry  he  replied  that  Mr.  Melish  not 
long  before  that  had  had  these  compartments  both  filled 
with  salt — held  not  sufficient  evidence  of  warranty,  there 
being  no  evidence  that  such  statement  was  untrue.  When 
reference  is  made  to  an  agent  for  leasing  the  property, 
plaintiffs  might  reasonably  assume  that  he  was  invested 
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with  authority  to  answer  a  question  put  to  him,  and  the 
principal  in  general  bound  thereby.  Taylor  v.  Reed^  ± 
P.  dt  B.  58. 


InsMntnce 

See  Insurance. 

'^    Action  on  the  Case  I.  9. 


WATER 

OMiffatlon  to  koep  niippl}'  of  water. 

The  defendants  were  incorporated  by  the  Act  2  Wm.  IV. 
cap.  26,  for  the  purpose  of  supplying  Saint  John  with  water, 
and  were  required  to  make  in  every  street  through  which 
their  pipes  were  laid,  vents  for  supplying  water  whenevei" 
fires  should  happen  in  the  city.  The  9  Vic.  cap.  64,  made 
all  buildings  fronting  on  streets  through  which  pipes  were 
laid,  subject  to  an  annual  rate  for  the  benefit  of  the  Ck>m- 
pany,  and  requu*ed  them  during  the  continuance  of  the 
Act,  to  establish  fire  plugs  for  supplying  water  whenever 
fires  should  happen,  and  to  keep  the  same  in  good  and 
sufficient  serviceable  order.  Held^  That  the  duties  imposed 
upon  the  Company  could  not  be  carried  beyond  the  fair  im- 
port of  the  terms  used  by  the  Legislature  ;  and  therefore 
that  they  were  not  bound  to  keep  a  supply  of  water  all  the 
time,  by  day  and  night,  in  the  pipes,  so  as  to  be  made  liable 
for  the  damage  sustained  by  fire  catching  to  a  building  own* 
ed  by  one  of  the  rate-payers,  which  might  have  been  saved 
had  the  water  been  immediately  available  for  extin* 
guishing  the  fire.  B/akslee  v.  Saint  John  Water  Company y 
1  AU.  689. 

WATER  COURSE. 

See  Easement. 

Dam— Erection  of— Destruction  ot  by  persons  not  o1^ 
structed— Iidnnction. 

Though  a  dam  erected  in  a  stream,  which  is  capable  of 
being  used  as  a  highway  for  floating  lumber,  may  be  a 
nuisance  as  regards  the  public,  and  the  owner  of  the  dam 
may  consequently  be  liable  to  a  prosecution  for  erecting  it^ 


WHARFAGE.  1261 


no  person  who  has  not  been  thereby  obstructed  in  the  exer- 
cise of  his  pnblic  right  to  use  the  stream,  is  justified  in 
destroying  the  dam.  Thus,  where  the  plaintiff  and  defen« 
dants  owned  mills  on  the  opposite  sides  of  such  a  stream, 
and  the  plaintiff  had  erected  a  wing-dam,  extending  from 
his  mill  in  a  diagonal  direction  to  the  centre  of  the  stream, 
for  the  purpose  of  increasing  the  supply  of  water  to  his 
mill,  and  the  defendants  also  maintained  a  dam  across  the 
stream  to  supply  their  mill ;  they  were  restained  by  injunc- 
tion from  destroying  the  plaintiff's  dam,  though  they 
claimed  the  right  to  do  so,  because  it  obstructed  them  in 
floating  logs  down  the  stream  to  their  mill.  Davis  v.  Ha^ 
den^  M.  Rolls,  January,  1864. 

AgreeaieBt  to  enlarge  iratcr  course— Evidence* 

See  Evidence  II.  24. 

UTAY. 
Ob«tm€tlons« 

See  Action  at  Law  IX,  88. 

"    Action  on  the  case  IV. 

Right  ot  foot  way  not  Included  in  right  of  carriage 
way. 

See  New  Trial  II.  61.     McRobei-ts  v.  McBride, 
WGEIULT  ALLOWANCE. 

''   Insolvent  Confined  Debtor. 

WHARF. 

Approacii  to^Obstrnctlng. 

Sec  Action  on  the  Case  IV.  3. 

WHARFAOE. 

I— Top  w^iiarf age— Assumpsit  for. 

Under  the  Act  6  Vic.  cap.  89,  sec.  6,  an  action  of 
assumpsit  may  be  maintained  to  recover  top  wharfage 
against  the  owner  of  goods  landed  on  a  wharf ;  the  words 
"  sue  for  "  and  **  recover  "  indicating  a  proceeding  in  per^ 
sonam.  The  remedy  by  distress  given  by  section  7  is  only 
cumulative.  (See  Vestry  of  St.  Pancras  v.  Battersbwry^  2  C* 
J3.y  N.  S.  477,  Mayor  of  Blackburn  v.  ParkinHon,  1  E.  and 
E.  71.)    McLeod  v.  Yeats,  East.  T.  1861. 
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ti— Averment  an^  proof  conceminn:  ivluuri* 

In  order  to  recover  top  wharfage,  the  plaintifif  muat  aver 
and  prove  affirmatively  that  the  wharf  was  ''  properly 
planked  or  timbered  on  the  Burface/'  and  this  is  not  proved 
by  evidence  that  the  wharf  was  in  good  order.    Ibid. 

8— Wharf  belour  low  urater  mark. 

Plaintiff  and  defendants,  owners  of  lots  which  extended 
side  by  side  from  St.  John  street  to  low  water  mark,  in  the 
harbor  of  St.  John,  by  deed  made  a  common  passage  way 
twelve  feet  wide  along  the  length  of  each  lot,  on  which  each 
was  bonnd  to  build  and  keep  in  repair  a  wharf,  and  each 
conveying  to  the  other  the  right  of  way  over  the  wharf,  the 
plaintiff's  right  of  wharfage  on  the  north  side  of  the  stre^ 
being  reserved.  Afterwards  the  plaintiff  obtained  firom  the 
Corporation  of  St.  John  the  right  to  erect  a  wharf  beyond 
low  water  mark,  extending  from  the  end  of  said  passage 
way  for  the  public  use,  in  the  same  manner  as  the  pi^ 
already  built.  Subsequently  an  Act  was  passed  allowing 
the  owners  of  wharves  to  collect  top  wharfage  on  goods 
landed  on  them.  Held,  That  defendants  were  entitled  to 
pay  plaintiff  top  wharfage  on  goods  landed  by  them  on  the 
wharf  built  by  plaintiff  below  low  water  mark.  Collins  v. 
Halt  d'  Fairweather,  2  Han.  90. 

Liability  to  pay  wiiarfaire. 

See  Easement  8. 

WHARFIMOER. 

Vessels  subject  to  order  of. 

See  Fredericton  (City  of)  9. 

WIDOW 

Holdinti^  possession. 

See  Possession  4. 
Restraint  of  inarriagre. 

See  Will  8. 

Dower— Right— Action. 

See  Dower. 

uriFE. 

"   Husband  and  Wife. 


WILL.  126a 

Wife  of  one  prisoner  oMered  as  witness  tor  another. 

See  Witness. 
Dourer  barred  by  adultery. 

See  Divorce  2. 

WILDERNESS  LAND. 

"    Ejectment — Limitation  of  Actions — Possession — 
Trespass. 

WIL.D  LAND  TAX. 

See  Assessment. 

UriLFUL.  IN  JURIES. 
liUurini:  fence— Summary  convicton. 

See  Justice  of  the  Peace  IV.  11 — Criminal  Law. 

uriLL.. 
1— Proof  of— HTftness— Slfpiainre. 

Where  the  defendant  made  title  to  the  land  in  question 
under  a  deed  from  one  of  the  devisees  in  trust  under  the 
will  of  J.  H.y  to  which  will  the  defendant's  name  appeared 
as  the  last  of  three  attesting  witnesses,  and  one  of  the 
other  witnesses  when  called  to  prove  the  will  could  not. 
remember  the  defendant's  having  been  present  at  the 
execution — but  swore  that  it  was  executed  in  presence  of 
himself  and  one  C,  the  other  attesting  witness,  who  was 
out  of  the  Province,  Held,  That  proof  of  the  defendant's 
signature  was  admissible  and  sufficient  to  raise  the  pre- 
sumption that  the  will  was  duly  proved  under  the  Statute 
of  Frauds — (Parker  J.,  dtssentiente.)  Hamilton  v.  Love,  2. 
Kerr  228. 

9— Constmetion— Term  srandson. 

The  testator  devised  property  to  his  wife  for  life,  and 
at  her  death  to  his  grandson  Bufus  ;  he  also  gave  property 
to  his  son  and  daughters,  describing  each  of  them  by  their 
christian  and  surnames.  At  the  date  of  the  will  the 
testator  had  a  legitimate  grandson  named  Bufus  living  in 
a  foreign  country,  who,  it  appeared,  he  had  only  seen  once 
when  a  child,  about  six  years  before  making  the  will,  and 
was  never  heard  to  speak  of  afterwards ;  he]alBO  had  an  illeg* 
itimate  grandson  living  with  him,  brought  up  and  educated 
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by  him,  recognized  as  his  grandson,  and  called  Bofos. 
Heldf  (Street,  J.,  dis8efitiente,)  That  there  was  nothing  on 
the  face  of  the  will  to  shew  that  the  testator  intended  the 
illegitimate  grandson  as  his  devisee.  Doe  y.  Taylor^  1  AIL 
595. 

Held,  per  Street,  J.,  Ist.  That  from  the  whole  context 
of  the  will,  the  words  *^  grandson  Bufus,"  taken  in  their 
strict  primary  sense  as  appUcable  only  to  the  legitimate 
grandson,  were  not  sensible  with  reference  to  the  extrinsic 
circumstances  proved,  and  that  the  Court  might  look  to 
those  circumstances  to  see  if  the  words  were  sensible  if 
applied  to  the  illegitimate  grandson.  2nd.  That  the  words 
were  ambiguous,  and  that  evidence  of  the  instructions 
given  for  the  will  was  admissible  to  shew  which  of  the 
grandsons  was  intended;  and  that  the  intention  was  a 
question  for  the  jury.     Ibid. 

3— Estate  for  life. 

A  testator,  after  bequeathing  to  his  wife  all  his  personal 
property,  gave  to  her  aU  the  rents  and  profits  that  should 
be  derived  from  the  lands  at  G.  or  elsewhere,  that  he 
should  be  possessed  of  at  the  time  of  his  death.  He  then 
gave  to  his  brother  J.  all  the  lands  that  should  belong  to 
him  at  his  death,  situated  at  G.  or  elsewhere,  and  in  the 
event  of  surviving  his  brother  J.  he  gave  all  the  lands  that 
should  belong  to  him  to  bis  nieces.  Held,  That  the  words 
of  the  devise  gave  J.  only  an  estate  for  life,  and  that  no 
intention  could  be  gathered  from  the  will  to  extend  it  to  an 
estate  in  fee.     Doe  v.  Q-reen,  2  AU,  314. 

4 Testator  being  seized  in  fee  of  the  land  after 

mentioned,  devised  (before  the  Act  1  Vic.  cap.  9)  as 
follows :  "I  give  and  bequeath  to  my  wife  the  income  of 
all  my  real  estate  during  her  life,  and  after  her  decease  I 
give  and  bequeath  to  my  son  Benjamin  F.,  my  son  James 
G.,  and  my  son  Isaac  P.  my  two  lots  of  lands  and  the 
buildings  thereon  in  Dock  Street,  to  be  equally  divided 
between  them."  Held,  That  the  sons  only  took  life  estates 
In  the  two  lots  after  the  death  of  the  wife:  Doe  v.  StanUm, 
2  AU.  682. 
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•5— Devise  in  trust  for  wife— Conditions— Beoialader. 

A  testator  after  directing  that  so  much  of  his  estate  as 
was  necessary,  should  be  sold  for  payment  of  bis  debts, 
•devised  all  the  residue  of  his  estate  to  his  executors,  in 
trust  to  hold  for  the  separate  use  and  benefit  of  his  wife 
•during  her  life  or  widowhood,  and  pay  to  her  the  income 
thereof;  and  after  her  death  Or  marriage,  then  to  be 
•divided  among  the  testator's  children.  Held,  That  the 
purposes  of  the  trust  did  not  require  the  estate  of  the 
•executors  to  extend  beyond  the  life  of  the  widow ;  that  at 
her  death  their  estate  terminated,  and  the  testator's 
•children  took  the  estate  in  remainder.  Doe  v.  DriscoUf  4 
All.  176. 

41— Estate  lor  life— Clilidren. 

A  testator  devised  as  follows:  ''  Also,  I  give  to  my  son 
•S.  H.  6.  the  use  of  my  farm  (describing  it),  also  to  his 
lawful  children,  and  in  case  of  his  death  without  children, 
then  to  be  equally  divided  between  my  five  daughters 
•(naming  them)  and  their  heirs  for  ever."  When  the 
testator  died,  S.  H.  G.  had  no  child  born ;  but  his  wife 
was  then  enciente,  and  a  son  was  born  shortly  afterwards. 
S.  H.  G.,  at  his  death,  left  this  son  and  four  younger 
children  surviving  him.  Held,  That  S.  H.  G.,  by  this 
devise,  took  an  estate  for  life,  and  at  his  death,  all  his 
-children  then  living,  an  estate  in  fee.  Gourley  et  al.  v. 
GUbert  et  aL,  1  Han.  80. 

Y— I  nipllcatl6n— Deed. 

A.,  by  deed  dated  2nd  April,  1853,  conveyed  to  his 
daughter  a  farm,  described  as  the  property  purchased  by 
him  from  B.,  except  a  part  that  hehad  before  leased,  to  hold 
the  same  durit^g  his  life  ;  and  after  his  decease,  he  thereby 
i;ave,  granted,  bargained  and  sold,  to  his  said  daughter, 
her  heirs  and  assigns,  *'  all  the  above  mentioned  premises, 
and  every  part  thereof.''  The  part  excepted  had  been 
leased  by  A.  to  T.  in  1861,  for  five  years,  with  a  covenant 
4o  renew  or  pay  for  improvements.  In  January,  A.  made 
his  will,  stating  {intej  alia)  as  follows :  "  I  having  already 
•conveyed  to  my  daughter  E.  S.,  her  heirs  and  assigns,  by 
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way  of  advancement,  subject  ae  in  the  deed  thereof  ia 
mentioned,  all  that  farm  or  tract  of  land  sitaate,  etc.^ 
formerly  purchased  by  me  from  B.,  with  all  buildings,  etc.^ 
to  hold  to  her,  my  said  daughter,  her  heirs  and  assigns, 
I  do  not  make  further  mention  of  her,  my  said  daughter, 
in  this  my  will/'  H^U— 1st.  That  the  testator's  daughter 
took  no  estate  under  the  will  by  implication ;  2nd.  That 
under  the  deed,  she  took  the  whole  farm  after  the  death  of 
A.  Miles  V.  Coy  and  Fraser,  Executors  Jtc.  of  John 
Harding,  1  Han,  174. 

8-~€ondlUon— Restraint  of  oiarrliiffe— HTMow^s  estate 
— Remaindennan. 

A  testator  devised  all  his  real  and  personal  estate  ta 
his  wife  during  her  life  of  widowhood ;  but  in  case  she 
married  again,  he  willed  that  she  should  have  only  his 
personal  property  with  his  farm  at  Q.,  which  she  might 
sell  at  her  discretion ;  he  then  devised  to  certain  of  his 
relatives  the  whole  of  his  real  property,  of  whatever 
nature  and  wherever  situated,  except  the  farm  in  Q.  Held, 
That  this  condition  was  not  void  as  being  in  restraint  of 
matrimony,  and  that  the  widow's  estate  in  the  land  there- 
fore ceased  on  her  marriage.  Doe  dem.  Livingstone  v. 
C(mrie,  3  Kerr  460. 

Held  also.  That  ejectment  might  be  maintained  by  the 
remaindermen  against  the  person  who  married  the  widow 
without  any  demand  of  possession.    IHd, 

The  will  contained  a  clause  that  any  two  of  the 
devisees  in  remainder  (some  of  whom  were  under  age) 
should  have  a  right  to  purchase  the  land  at  a  valuation  to 
be  made  by  the  executors.  Held,  That  this  did  not  pre- 
vent those  devisees  who  were  of  age  from  disposing  of 
their  shares  to  a  stranger,  who  might  thereupon  maintain 
ejectment  against  a  person  wrongfully  in  possession.   Ibid 

9— Stock— meaning  of  word* 

A  testator  devised  a  farm  to  his  son,  and  by  a  eodicil 
to  his  will,  directed  that  the  horses,  stock,  and  fanning 
utensils  on  the  farm  should  remain  thereon  for  the  benefit 
of  the  farm ;   adding  the  words,  "  whioh  I  do  give  and 
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beiiueath    with    the   said   farm."      Held,    That   the   word 

**  stock"  was  not  confined  to  live  stock,  but  included  tlie 

h:iy  and  crop  grown  on  the  farm,  and   which  had  been 

severed  at  the  time  of  the  testator's  death.     Wetinon^  v. 

Ketchiim,  5  AIL  408. 

Promissory  notes  bequeathed— ITIcrti^ed  in  HUbsequen^ 
Judgments. 

Bank  stock  and  promissory  notes  were  bequeathed  to 
an  executor,  with  a  direction  that  he  should  pay  thereout 
all  the  testator's  just  debts.  Between  the  time  of  execu- 
ting the  will  and  his  death,  the  testator'  recovered  judg- 
ments on  some  of  the  notes.  Held,  That  such  ju<lgments 
did  not  pass  to  the  executor  under  the  bequest,  but  formed 
part.of  the  residuary  estate.  Und. 
lO— Devise  in  trust— Charge— Payment  of  debts. 

A  testator  directed  that  the  residue  of  his  real  and  per- 
sonal estate  should  be  divided  into  nine  equal  parts,  and 
gave  one-ninth  to  his  executors,  in  trust  to  apply  the  rents 
and  income  thereof,  for  the  support  and  education  of  his 
grandson,  M.  B.,  till  he  came  of  age,  and  then  to  convey 
the  same  to  him  absolutely  ;  but  in  case  his  grandson 
died  before  he  came  of  age,  then  such  ninth  part  to  be 
divided  among  the  testator's  children,  share  and  share 
alike.  By  a  codicil  to  his  will,  the  testator  declared  that 
such  devise  in  trust  for  his  grandson,  was  to  be  held  sub- 
ject to  the  payment  of  a  mortgage  given  to  the  testator  by 
his  deceased  son  W.  H.  B.  (the  father  of  M.  B.),  and  to  the 
other  debts  due  from  the  estate  of  W.  H.  B.  After  the 
mortgage  was  given  to  the  testator,  W.  H.  B.  conveyed  the 
hind  on  which  it  was  secured  to  a  trustee  in  trust  to  sell, 
j«nd,  in  the  first  place,  pay  all  his  debts,  and  apply  the 
balance  to  the  use  of  his  wife  and  son.  M.  B.,  the  testa- 
tor's grandson,  died  before  coming  of  age.  Held,  That  the 
testator's  children,  to  whom  the  ninth  was  devised  in  case 
of  the  death  of  M.  B.,  took  it  subject  to  the  payment  of  the 
<tebts  of  W.  H.  B.,  and  not  merely  as  an  auxiliary  fund  in 
case  the  property  conveyed  by  W.  H.  B.,  in  trust  for  pay- 
ment of  his  debts,  should  prove  insuflScient.     Botsford  v. 

Rotuford,  G  AIL  468. 
80 


1258  WILL. 

II-  Devise— Yesled  estate— Umitatioii  over. 

A  testator  devised  to  P.,  his  second  wife,  one-half  of 
his  veal  and  personal  estate,  and  directed  that  the  children 
of  his  second  wife  should  remain  with  her  and  enjoy  all 
his  real  and  personal  estate  till  they  were  of  age;  after 
which,  the  other  half  of  his  estate  should  be  equally  divi- 
ded between  the  children  of  his  first  wife ;  that  the  children 
of  his  first  wife  should  assist  his  wife  P.,  and  her  children, 
in  all  the  work  necessary  to  be  done  on  his  real  and  per- 
sonal estate,  till  tlie  children  of  his  wife  P.  should  be  able 
to  do  the  work  themselves ;  and  if  the  children  of  his  fii'st 
wife  would  not  assist  his  wife  P.  and  her  children,  they 
should  have  no  part  in  his  estate ;  but  it  should  be  given 
to  those  that  would  assist  his  wife  P.  and  her  children  in 
the  work  which  should  be  necessary  to  be  done  on  his  rtal 
and  personal  estate.  Held — 1st.  That  the  children  of  the 
first  wife  took  a  vested  estate  in  remainder  in  half  the  tes- 
tator's land,  after  P.'s  children  came  of  age,  dependent  on 
the  performance  of  the  condition  ;  2nd.  That  the  condition 
to  assist  P.  and  her  children  was  a  condition  subsequent, 
and  that  before  the  estate  of  the  children  by  the  first  wile 
could  be  forfeited  by  non -performance  of  tliis  condition,  it 
was  necessary  to  shew  a  request  for  assistance  by  P.  and 
her  children.     Doe  (L  Myers  v.  Babinean,  6  AU^  89. 

Qtuere,  Whether  the  limitation  over,  in  case  of  non-per- 
formance of  the  condition,  was  not  void  for  uncertainty. 
Ibid. 

12— Devise  to  tuo  i>ei*««oiiK  in  ti'iif«t  to  sell— Con%'eyanee 
by  one. 

Where  the  devise  was  to  two  persons  in  trust  to  sell, 
Hud  only  one  conveyed  to  the  defendant,  the  other  refusing 
to  act,  that  conveyance  passes  at  least  an  undivided  moiety 
^jf  the  estate,  so  as  to  justify  the  entry  of  the  vendee. 

Qutere,  Whethef  the  oral  disclaimer  of  a  (Revised  estate 
is  sutWcient.     Hamilton  v.  Love,  2  Kerr  243. 

13— Estate— .llortirage  In  tee. 

By  the  devise  of  an  estate,  which  the  testator  has  pre- 
viously mortgaged  in  fee,  nothing  passes  at  law.  DeVebt-r 
V.  Aitdrars,  2  Kerr  G04. 
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14  —  Undue  iii9tt8uce  —  Iiicai^acity  —  Inteiitioii  —  Evi- 
deiice. 

Where  a  will  was  contested  by  the  heir-at-law,  on  the 
ground  of  undue  influence  by  the  devisee  with  the  testator, 

but  no  evidence  thereof  was  given,  the  Judge  should  Jnot 

leave  such  a  question  to  the  jury.     Doe  ex  dem.  Levi  v. 

Samuel,  1  Han.  265, 

Letters  written  by  a  testator  to  his  relatives  before 
making  his  will,  stating  his  intention  to  leave  his  property 
to  them,  are  not  admissible  in  evidence  to  defeat  a  will  dis- 
l^osing  ol  his  property  to  another  person  ;  though  the  will 
is  attacked  on  the  ground  of  the  testator's  incapacity,  as 
being  in  extremis  at  the  time  of  its  execution.  Doe  ex  dem. 
Levi  V.  Samuel,  1  Han.  265. 

Tref^pass— Life  estate  in  Aaiv  mill. 

See  Trespass  I.  17. 

1*S-— Evi«ieiice-i*ertifle<l  copy  of  urill. 

Semhle,  That  a  certified  copy  of  a  will  cannot  be  given 
in  evidence  under  the  1  K3v.  Stat.  cap.  112.  Connell  v. 
Haley,  4  AIL  686. 

Will— Kcvocatioii~Previ«»u!4  contra«;t. 

See  Contract  14. 

16— Execiitor«»—  Liability  as  coiitributories-Bank  Stock 
undisposed  of— Payment  ol  leiracies  under  Will 
not  allowed  against  their  conting^ent  liability  to 
calls. 

See  Winding-up  Act. 

lY—Leicatee— Action— Certain  lei^acy. 

A  legatee  may  maintain  an  action  of  dsbt  against  an 
executor  for  a  certain  legacy  given  by  his  testator.  Living- 
stone V.  Powell,  Ber.  225. 

18— Devise  subject  to  payment— Action. 

Where  a  devise  of  land  is  made  to  B.,  subject  to  the 
payment  of  a  sum  of  money  to  A.,  and  B.  accepts  the  devise. 
Qiuere,  Whether  an  action  at  law  will  lie  under  the  Act  of 
Assembly  or  at  common  law  for  recovery  of  the  money  ? 
DeVebery,  Andrews.  2  Kerr  604. 
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1 9— Legacy— married  ivomen— Repretientati  ve— AcUod. 

If  a  legacy  is  bequeathed  to  a  married  woman,  who  dies 
before  any  act  done  by  husband  to  reduce  it  into  possession, 
lie  can  only  maintain  an  action  for  it  as  the  representative 
of  his  wife,  though  he  may  be  beneficially  entitled  to  it. 
Collins  V.  Cahir,  2  All  108. 

Profits  of  Bank  Stock— Payment  to  executor— Action 

See  Assumpsit  III.  14. 
Pleading— No  averment  of  receipt  ol  money. 

See  Pleadin^T  I.  25. 
t^O— Reference— Inquiry  into  receipts^. 

The  plaintiff  and  defendant  were  executors  of  A.,  who 
bequeathed  a  legacy  of  £50  to  the  plaintiff's  wife,  charged 
ux)on  land  devised  by  the  will  to  the  defendant.  On  a  bill 
tiled  for  payment  of  this  legacy,  it  appeared  that  the  plain- 
tiff, as  executor,  had  received  assets  belonging  to  A.'s  estate, 
which  he  had  not  accounted  for,  and  that  the  defendant 
had  in  consequence  been  obliged  to  charge  the  real  estate 
devised  to  him,  to  raise  money  to  pay  the  testator's  debt. 
At  the  hearing  a  reference  was  directed  to  inquire  what 
moneys  belonging  to  the  estate  had  been  received  by  the 
plaintiff,  and  how  he  had  applied  them.  On  appeal  by  the 
plaintiff  from  this  order — Held,  That  the  inquiry  was  pro- 
per ;  and  that  if  the  plaintiff  had  caused  the  fund  from 
which  the  legacy  was  to  be  paid,  to  be  used  for  the  payment 
of  the  testator's  debts,  the  defendant  should  hold  that  fund 
discharged  from  the  legacy,  or  so  much  thereof  as  the 
plaintiff  had  virtually  received  from  the  assets  in  his  hands. 
luVeher  v.  Andrews,  8  AIL  383. 
^1  -Creditor— BcQuest  to— Action. 

A  bequest  by  a  debtor  to  his  creditor  of  a  legacy  to  the 
amount  of  the  debt,  payable  out  of  the  proceeds  of  certain 
property  which  remains  unsold,  is  no  defence  to  an  action 
bv  the  creditor  for  bis  debt.     Bishop  v.   liolrinson,  1   Han, 

:2^— Legacy— Bill  to  r<*covcr— PerM»ual    estate— I n«»nf- 
Hciency. 

Qiuere,  Whether,  if  in  a  suit  to  obtain  payment  of  a 
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lej^acy,  the  bill  shews  the  personal  estate  insufficient  for 
payment  of  the  debts,  it  must  not  also  shew  that  the  legacy 
was  charged  on  the  land,  if  the  plaintiff  seeks  payment 
therefrom,     Wallace  v.  Woodsj  1  Han.  230. 

*2 3— Execution  of  will  before  I  Vic.  cap.  9. 

A  will  made  in  1835,  before  the  new  Wills  Act.  1  Vic. 
cap.  9,  was  held  sufficiently  executed  though  the  testator 
neither  signed  nor  actually  acknowledged  the  same  in  pre- 
sence of  the  witness ;  the  witness  being  called  for  the  pur- 
pose of  witnessing  the  testator's  will  and  signed  his  name 
as  a  witness  in  the  testator's  presence ;  the  circumstances 
amounting  to  an  acknowledgement. 

It  was  also  held  that  the  26,  Geo.  III.  relating  to  the 
execution  of  wills  must  be  read  subject  to  the  Imperial 
statute  25  Geo.  II.  cap.  6.  Doe  dent.  McVey  v.  Diniel^  2 
PiuL  372. 

24— InlcrlincHtions. 

Where  interlineations  appear  in  a  will  which  are  not 
noted,  after  long  lapse  of  time  a  strong  presumption  may  be 
raised  that  they  were  made  before  or  after  the  execution  of 
the  will  according  as  the  possession,  title,  &q.  have  run, 
and  as  the  parties  interested  have  acted.     Ibid. 

95— AUestaf  ion— marksmen— Idenlillcatiou  of  will. 

Where  three  persons  witnessed  the  execution  of  a  will, 
two  of  whom  signed  by  their  marks  and  were  unable  to 
identify  the  will  produced,  but  the  third  did  so  and  also 
proved  the  marks  of  the  others.  Held,  That  this  proof  was 
sufficient  to  entitle  the  will  to  j^robate. 

It  is  no  objection  to  an  attestation  by  a  marksman  that 
his  hand  or  pen  was  guided  by  another.  Thorn  is  Hanlon, 
in  re  iviU  of,  2  Pitg.  136. 

tl6— IVecesiiity   of  te$»Uitoi*  being  able  to  see  ivitnesM 
Sign— iTleiital  capacity— Onus  of  proot. 

It  is  not  sufficient  that  a  testator  be  in  the  same  room 
with  the  witn^isses  when  they  are  subscribing  their  names 
to  the  will,  but  he  must  be  both  able  to  see  them  sign,  and 
also  mentally  capable  of  understanding  what  is  being  done. 
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To  constitute  a  sound  disposing  mind,  a  testator  must 
have  capacity  to  comprehend  and  deal  with  subjects  re- 
quiring thought,  reflection,  memory  and  judgment.  The 
proof  of  the  due  execution  of  a  will  eminently  lies  on  him 
who  sets  it  up,  and  it  is  more  fatal  to  him  than  his  adver- 
eary  if  he  leaves  difficulties  entirely  without  explanation. 
Doe  dcm,  Violette  v.  TheiiiaUy  1  P.  cf  B,  389. 

27— Paper  iuteiided  as  infill— Unfini^iihed  >fat€^— Neccs- 
sity  of  establishing  testamentary  eapaeity. 

The  presumption  is  always  against  the  validity  of  will 
which  bears  self  evident  marks  of  its  being  unfinished,  and 
it  behooves  those  who  assert  its  testamentary  character  to 
shew  distinctly  that  the  deceased  intended  the  paper  in  its 
actual  condition  to  operate  as  his  will. 

The  testator  wishing  to  make  his  will,  had  a  paper 
drawn  up  for  that  purpose  but  did  not  complete  it.  It 
ended  with  the  word  "  fourthly"  and  it  was  clear  that  he 
intended  to  add  something  else.  Afterwards,  and  shortly 
before  his  death,  his  nephew  who  had  written  the  paper 
brought  it  to  the  testator  who  executed  it,  the  testator  was 
very  weak  but  the  evidence  was  contradictory  as  to  his 
testamentary  capacity.  Held,  (per  Allen,  C.  J.,  VVetmore 
and  l)uff,  J.  J.,  Fisher,  J.,  diss.)  that  as  the  will  was  exe- 
cuted in  an  unfinished  state  and  was  brought  to  him  for 
execution  without  any  previous  request  proceeding  from 
him,  his  testamentary  capacity  must  be  most  clearly  esta- 
blished, and  that  as  this  had  not  been  done  the  will  conld 
not  be  set  up.     In  re  Gilberts'  will,  1  P.  &  B.  525. 

99~Consfmcttou—  liife  estate— Leasing  property— Cov- 
enant —  estoppel  on  Lessee  —  Remainder  man 
carrying  away  ills  inter<*st— Party  to  snit. 

R.  devised  qs  follows:  **  I  give  to  my  dear  wife,  M. 
the  f  oesefcFion,  use  and  occupation  of  my  moiety  of  the 
house  in  which  1  now  reside,  and  also  my  moiety  of  the 
upland  marsh  ♦  *  *  and  also  all  the  plate,  linen, 
goods,  chattels  and  efifects,  together  with  all  the  household 
furniture  cf  T^hich  I  shall  be  possessed  at  the  time  of  my 
decease  ;  as  also  the  rents  and  profits  of  all  my  other  per- 
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soual  and  real  estate  whatsoever,  whether  consisting  of 
land,  tenements,  goods,  chattels,  debts,  moneys,  or  choses 
in  action,  including  all  that  I  may  own  in  the  world  at  the 
timeof  my  death  for  the  support  and  maintenance  of  herself 
and  such  of  my  younger  children  as  shall  be  living  with 
her  and  still  unmarried.  *  *  *  It  is  further  mv  will 
that  if  the  rents  and  profits  of  my  real  and  personal  estate 
be  not  suflScient  for  the  maintenance  and  support  of  my 
said  wife  and  younger  children,  she  may  from  time  to  time 
employ  such  of  the  principal  as  may  be  necessary  lor  that 
purpose.  It  is  also  my  will,  and  I  hereby  direct  that  what- 
ever of  my  real  or  personal  estate  may  remain  after  the 
death  of  my  said  wife,  and  which  has  not  been  previously 
otherwise  dis)  osed  of  in  this  will,  shall  be  equally  divided, 
shfirc  and  share  alike,  between  mv  children. 

After  the  testator's  death,  M.  leased  a  portion  of  the 
property  to  the  defendant,  under  a  demise  containing 
various  covenants,  for  a  term  which  extended  beyond  M.'s 
life.  M.  having  died,  the  defendant  refused  to  perform  his 
covenants,  alleging  that  the  lease  was  determined  by  her 
death.  In  an  action  brought  by  the  children  of  B.,  the 
remainderman  named  in  the  will,  it  was  Held,  1st,  That 
M.  only  took  a  life  estate  under  the  will.  2nd,  That  she 
bad  a  power  of  sale  both  of  the  real  and  personal  estate, 
and,  as  included  in  this,  also  the  power  to  lease.  3rd,  That 
while  it  was  open  to  the  defendant  to  shew  that  M.  had 
only  a  life  estate,  by  accepting  the  lease  from  her,  and 
entering  under  it,  and  continuing  in  possession  of  the 
property,  he  was  estopped  from  disputing  that  she  had 
title  to  lease,  either  because  the  will  did  not  authorize  a 
loase  under  any  circumstances,  or  because  the  power  was 
only  to  be  exercised  in  case  the  rents  and  profits  of  the 
])roperty  were  insufficient  for  the  maintenance  of  the 
family.  4th,  That  in  an  action  for  rent  which  accrued 
due,  or  for  any  cause  of  action  which  arose  after  one  of  the 
remaindermen  conveyed  away  his  interest,  he  should  not 
be  a  party. 

Evidence  of  Commissioners  of  sewers  appointed  under 
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Act  of  Assembly,  actiog  in   that  capacity  is  pnmafaci** 
sufficient.     Knapp  v.  King,  2  Pvfj,  309. 

ti9— Condition  as  to  pi^rmanent  settlenftent  by  devisee — 
Eflc<*4  of  deatii  of  devisee. 

J.  M.  senior  devised  land  to  T.  M.,  and  also  provided 
that  J.  M.  junior  should  have  full  possession  and  control 
of  the  property  until  T.  M.  should  settle  permanently 
thereon.  T.  M.  died  in  about  two  years  after  the  testator's 
decease  without  having  made  a  permanent  settlement.  The 
heir  of  T.  M.  having  brought  ejectment  against  J.  M.  Jan. 
MM,  1st,  That  on  T.  M.'s  death  the  fee  passed  to  his  heir 
2nd,  That  the  latter  could  bring  ejectment  without  previous 
demand  of  possession.  Doe  dein.  Murray  v.  Murray,  2 
Ptig.  861. 

80— Tesflamentary  capacity— Eccentricities. 

The  temperament  of  a  testator  may  be  nervous  and 
flighty,  his  conduct  may  be  frivolous  and  capricious,  and 
may  also  be  excitable  and  imi)ultiive,  but  all  these  def»"cts 
will  not  destroy  his  testamentary  capacity ;  and  the  true 
test  of  unsoundness  of  mind,  which  [in  almost  e«rery  case 
will  be  found  sufficient,  is,  Was  the  testator  laboring  under 
delusion  at  the  time  the  will  was  made  ? 

Where  a  Judge  of  Probates  refused  Probate  of  a  Will, 
on  the  ground  that  the  testamentary  capacity  of  the 
deceased,  though  her  normal  state  of  mind  was  sufficiently 
sound  to  give  testamentary  capacity  when  acting  at  its 
best,  was  at  times  temporarily  destroyed  on  account  of  the 
latent  morbid  state  of  the  faculties  of  the  deceased,  leading 
at  times  to  eccentricities,  and  at  other  times  to  insane 
action,  and  that  the  will  in  question  was  executed  under 
the  influence  of  these  morbid  manifestations  or  some  of 
them ;  and  on  appeal  this  decision  was  reversed,  and  the 
will  ordered  to  be  ad  mitt <  d  to  Probate,  the  costs  of  the 
contestant  of  the  will  in  the  Lourt  below  and  on  appeal  were 
allowed   out   of  the  estate.      Re  will  of  Hasen,  ^Piuf,  329. 

31— Stocl£  devised  in  trust— Sliares  allotted  Iroin  ac- 
cumnlated  profit «(~^*  Dividends  Interest  and  An- 
nual prodiic<*^^~Wliat  included  l»y  words. 

S.  W.  i)eiag  at  the  time  of  his  death  possessed  of  60 
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shares  of  the  capital  stock  of  the  Bank  of  New  Brunswick, 
devised  the  same  (with  Watei  Debentures,  bonds  and  mort- 
gages, &c.)  to  the  defendants,  his  executors  and  trustees, 
to  pay  annually  to  G.  W.  a  certain  sum ;  and  to  pay  and 
apply  to  the  plaintiff  from  time  to  time,  the  whole  remain- 
ing "  dividends,  interest  and  annual  produce  of  the  said 
several  trust  moneys,  stocks,  bonds,  debentures,  mortgages, 
and  securities." 

The  testator  died  on  the  22nd  May,  1863.  In  Decem- 
ber, 1869,  the  Shareholders  of  the  Bank,  at  a  meeting  call- 
ed for  that  purpose  in  pursuance  of  the  provisions  of  an 
Act  of  the  Parliament  of  Canada  (32  and  33  Vic.  cap.  57), 
declared  it  expedient  to  increase  the  Capital  Stock  of  tlie 
Bank  by  the  sum  of  $300,000  from  the  accumulated  profits, 
and  that  the  Directors  allot  to  each  of  the  present  share- 
holders one  share  for  each  two  now  held  by  such  share- 
holder. IleMy  that  the  plaintiff  was  not  entitled  to  receive 
the  additional  shares  so  allotted,  absolutely,  as  being  a  part 
of  the  ''dividends,  interest,  and  annual  proi^uce*'  of  the 
shares  so  bequeathed.     Wiyyins  v.  Scovcl,  2  Pug,  31. 

3sl— Real  und  personal  estate— Hlortg^aired  property— 
Rii^ht  ol  devisee  to  have  nkort^^Hge  paid  out  ol 
personal  estate —whctiiersucli  siiould  be  done  be- 
fore payment  of  leg^aeies— Cliarg^ing  residuary 
estate  witii  payment  ol  debts — SnlBciency  ol  words 
—Power  to  sell. 

A  testator  by  his  will  devised  certain  property,  both  real 
and  personal,  to  his  executors  in  trust  to  sell  the  same  and 
invest  the  proceeds  in  good  securities  to  form  part  of  his 
residuary  estate  ;  and  he  provided  that,' after  payment  of 
his  debts,  funeral  and  testamentary  expenses  and  cerf;aili 
legacies,  such  residuary  estate  should  be  divided  among 
the  legatees  in  proportion  to  the  amounts  of  their  respec- 
tive legacies  as  previously  specified.  Another  portion  of 
his  real  estate  was  devised  to  F.  in  trust  to  apply  the  rents 
and  profits  to  the  benefit  of  his  wife  and  children,  giving 
him  no  power  of  alienation  and  restricting  the  terms  of 
leases  to  be  given  by  him  to  one  year ;  this  devise  was  also 
on  condition  that  ¥.  should,  out  of  the  rents  and  profits. 
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pay  to  the  sister  of  the  testator  aa  aanaity  of  £75  daring 
her  lifetime.  The  property  so  devised  to  F.  was  mortgaged : 
Held,  That  F.  was  entitled  to  have  the  mortgage  paid  by 
the  executors  out  of  the  residuary  estate. 

A  testator,  with  regard  to  the  disposition  of  his  residuary 
estate,  used  the  following  words:  **  As  to  all  the  rest,  resi- 
due and  remainder  of  my  roal  and  personal  estate  and 
effects  whatsoever,  which  shall  remain  after  payment  of 
my  just  debts,  funeral  and  testamentary  expenses,  and  the 
several  legacies  or  sums  in  gross,  hereinbefore  mentioned 
and  directed  to  be  paid,  I  give,  devise  and  bequeath  the 
same,"  &c.  Held,  That  these  words  were  sufficient  to 
charge  the  residuary  real  estate  with  the  payment  of  the 
debts  and  legacies,  and  that  the  executor  had  power  to  sell. 
McLeod  V.  Frith,  3  Ptuf,  453. 

Certilled  copy  of  will  cannot  be  gfiven  in  evidence  in 
action  aflectinit:  real  property. 

Knajyp  v.  Kincf,  2  Pu<f.  809. 

WilVDIIirO-VP  ACT. 

i— Judire%  order—Antiiorif^innf  calls  evidi*nc4»— Jnd|re% 
siit^nainre. 

In  an  action  against  a  stockholder  for  calls  under  the 
Winding-up  Act,  the  order  of  a  Judge  of  the  Supreme 
Court,  authorising  such  calls  is  prima  facie  evidence  of  the 
defendant's  liability.  McKenzie,  CuraU)r  etc.  v.  Scovil,  2 
Haji.  6. 

U A  Judge  at  nisi  priits  is  bound  to  take  judicial 

notice  of  the  signature  of  another  Judge  of  the  Court,  in  an 
order  made  under  the  Winding-up  Act.     Ibid, 

:t—Stockliolder»»— Liability. 

The  st  ickholders  of  the  Westmorland  Bank,  by  their 
charter,  in  addition  to  the  liability  in  respect  of  the  stock 
held  by  them  for  payment  of  the  debts  of  the  bank,  are 
liable  in  their  private  and  individual  capacity  for  an  amount 
equal  to  the  sum  of  their  stock.  McKenzie,  Curator  of 
Westmorland  Bank  v.  Wisicdl,  1  Han.  508. 

4— Executors— Liability— Rei:i»ter. 

The  executors  of  the  estate  of  C.  invested  a  portion  of 
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its  funds  in  bank  stock  in  their  own  names,  but  for  the 
benefit  of  the  estate,  by  which  the  dividends  were  received. 
After  their  death  their  representatives,  by  writing,  agreed 
to  transfer  the  stock  to  the  widow  of  C,  who  had  taken 
out  letters  of  administration  cum  testameuto  anne.ro  de  bonis 
nan.  The  stock  certificates  were  handed  over  to  her,  and 
she  afterwards  received  the  dividends,  but  no  transfer  was 
made  on  the  books  of  the  bank  as  required  by  its  charter 
and  bye-laws.  The  bank  suspended,  and  the  estates 
of  the  executors  were  placed  by  the  Judge  on  the  list  of 
contributorics  for  the  stock  standing  in  their  names  on  the 
register.  Held,  That  they  being  prima  facie  legally  liable, 
the  Judge  was  right  in  not  altering  the  register  by  substi- 
tuting the  name  of  the  party  equitably  entitled  to  the  stock* 
hi  re  President  dec.  Westmorland  Bank  e.r  parte  Allison,! 
Han.  506. 

5— Executors— LiHbility. 

A  testator  died  possessed  of  Bank  Stock,  which  his 
executors  allowed  to  remain  undisposed  of,  and  received 
the  dividends.  By  the  terms  of  the  Bank  Charter  the 
stockholders  were  individually  liable  for  the  payment  of  the 
debts  of  the  Bank,  in  proportion  to  the  stock  they  held. 
About  two  years  after  ihe  death  of  the  testator,  the  Bank 
suspended  payment,  and  was  wound  up  under  the  Act  27 
Vic.  cap.  44,  and  a  call  made  on  the  executors  as  contribu- 
tories.  Held,  That  they  were  liable  therefor  in  their 
representative  capacity,  and  that  the  payment  of  legacies 
under  the  will  could  not  be  allowed  against  their  contingent 
liability  to  calls  under  the  charter.  McKenzie,  Curator 
etc.  V.  King,  Mich.  T.  1871. 

WINDOWS. 

See  Lights. 

WITNESS. 

i— Scientific  Witiiciss— ^ncstions. 

A  scientific  witness  cannot  be  asked  questions,  the 
answers  to  which  are  based  upon  previous  evidence  given 
by  other  witnesses,  and  upon  which  conclusions  are  drawn 
which  are  for  the  jury  to  determine.     Key  v.  Thomson,  2 
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Han.  224.    See  also  Evidence  VIII.  80.    Napier  v.  Feiffusoft. 

IK— Joint  Indictment— Wife  of  one  prisoner  offered  stn 
witness  lor  nnotiier. 

A.  and  B.  were  tried  together  on  a  joint  indictment  for 
assault  on  a  peace  officer,  and  the  wife  of  A.  was  offered  as  a 
witness  to  disprove  the  charge  against  B.  Held,  That  her 
evidence  was  properly  rejected,  but  had  the  husband  not 
been  on  his  trial,  she  would  have  been  a  competent  witness. 
The  Queen  v.  Thomson  and  Conroy,  2  Han.  71-  (See  also 
The  Queen  v.  Janus  Thomson  et  al.^  L.  R.  C.  C.  vol.  1 
page  877. 
3— Deceased  witness  -Evidence  on  former  trial. 

Where  the  evidence  of  a  witness  taken  on  a  former  trial 
in  the  same  cause  and  since  deceased,  was  read  from  the 
Judge's  notes,  the  defendant's  counsel  offered  evidence  to 
shew  a  statement  made  by  the  witness  while  giving  his  evi- 
dence in  the  presence  of  the  plaintiff.  Held^  That  the 
evidence  was  properly  rejected.  Prescott  v.  Walton,  2 
Han.  230. 

4— Credibility  of— €ause  left  to  Jury  upon. 

Where  the  maker  of  a  promissory  note  set  up  infancy 
as  a  defence  against  the  indorsee,  and  the  only  witness  to 
prove  the  infancy  was  the  payee  of  the  note,  who  was  a 
brother  of  the  maker,  and  who  had  himself  indorsed  it  to 
the  plaintiff :  the  Court  refused  to  disturb  a  verdict  in  favor 
of  the  indorsee,  although  the  witness  was  not  contradicted 
or  otherwise  discredited  than  by  the  above  circumstances, 
the  Judge  having  left  the  case  to  the  jury  upon  the  credit 
of  the  witness.     Biighee  v.  McDonald,  2  Kerr  61. 

4 Where  a  cause  depended  on  the  testimony  of  one 

witness,  whose  credibility  was  properly  left  to  the  jury,  and 
they  found  a  verdict  against  his  evidence,  the  Court  refused 
to  f^rant  a  new  trial.     Woitman  v.  Marter^  3  All.  809. 

6  -  Holding:  communication  witia  party  in  snit. 

Where  a  witness  under  examination  de  bene  esse  before 
a  Judge  had  held  communication  relative  to  the  suit  with 
one  of  the  parties  during  an  adjournment  of  the  examina- 
tion,  notwithstanding  a  caution  to  the  contrary  given  him 
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by  the  Judge,  it  was  held  not  a  sufficient  ground  for 
suppressing  the  examination.  Doe  dem.  Beatty  v.  Keillor, 
2  Kerr  643. 

7— Contempt— AtCcndaiico—Siiliseqneiit  Absciiee* 

A  subpoena  to  attend  on  the  10th  September,  and  so 
from  day  to  day  until  the  cause  was  tried,  was  served  on 
the  11th  September,  and  the  witness  attended  for  several 
days,  and  knew  the  cause  was  not  tried :  HeM,  That  he 
was  guilty  of  a  contempt  in  subsequently  absenting  him- 
self.    Johnston  v.  Wiliston^  2  AIL  171. 

Where  a  witness  accepted  the  conduct  money,  and 
went  with  the  person  who  served  him  with  the  subpoena, 
and  remained  at  the  Court  several  days,  an  attachment 
was  granted  against  him  for  subsequently  absenting  him- 
self, though  he  and  another  person  swore,  in  contradiction 
to  the  party  who  served  the  subpoena,  that  the  original 
writ  was  not  shewn  to  him,  and  he  also  swore  that  he 
attended  the  Court  as  a  juror,  and  left  in  consequence  of 
ill  health,  with  the  intention  of  returning, — his  absence 
appearing  to  be  wilful.     Ihid. 

8— Counsel— l¥itness« 

A  counsel  in  a  case  will  not  be  allowed  to  be  a  witness 

for  his  client,  unless  there  is  other  counsel  to  examine  him 

and  comment  on  his  testimony.  Hamilton  v.  McLean, 
IliL  T.  1828. 

8  a Though  the  practice  of  counsel  in  a  cauf^e 

giving  evidence  is  most  objectionable,  yet  a  Judge  at  niy'i 
prills  has  no  authority  to  refuse  it  if  offered.  Bank  of 
B.  N.  A.  V.  McElroy,  2  Puy.  462  See  New  Trial  II.  28. 
Shields  v.  McGrath. 

9— Pros»ecatiou  for    Solcinuixing:  IVInrriais^e— Criniiiinl 
proceedings. 

A  prosecution  to  recover  a  fine  undur  1  Kuv.  Stat.  cap. 
146,  fr  solemnizing  marriage  between  minors  without 
consent  of  their  parents  is  a  **  criminal  pioceediiij^,"  and 
therefore  the  defendant  is  not  a  competent  witness  under 
the  Act  19  Vic.  cap.  45.     Ex  jHtrte  Jarvis,  Hil.  T.  1861. 
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10— Biixiardy. 

Bastardy  not  a  criminal  proceeding — party  charged,  a 
competent  witness.     Ex  parte  Cook,  4  AIL  506. 

Rocalliiiir  uitness. 

St>e  Evidence  VIII. 

At— Dilig^cnce  in  disco ver in |(. 

Whether  due  diligence  has  been  used  to  discover  an 
attesting  witness  must  depend  on  the  circumstances  of 
the  case.     Crane  v.  Cyr,  2  AU.  577. 

I*i— Subseribini^  witness— Assi|{:nnienc  of  indi^menc 

Affidavit  of  subscribing  witness  necessary  before  at- 
torney compelled  to  pay  over  the  proceeds  of  a  judgment 
at  the  instance  of  the  assignee.     Murray  v.  Johnston,  1 
All.  667. 
13— Witness*  called  by  party,  proYing  hostile. 

If  a  witness  called  to  prove  a  case  unexpectedly  gives 

evidence  in  opposition  to  it,  the  Judge  may  allow  the  party 

calling  such  witness  to  treat  him  as  hostile  and  cross- 

examine  him,  though  the  effect  of  doing  so  may  be  to 

discredit  his  testimony.     Davidson  v.  Arseneau,  5  AU.  289. 

14— By-law,  corporation  ol  Saint  John— Recovery  of 
penalty— Defc;ndant  a  competent  witness. 

The  proceeding  for  the  recovery  of  the  penalty  being  in 

nature  of  a  civil  suit  and  not  a  criminal  proceeding,  the 

evidence  of  defendant  is  admissible  under  19  Vic.  cap.  41, 

(Gonsol.  Stat.  cap.  46).     Ex  parte  Trask,  1  P.  &  B.  277. 

1^— lllen^ally  solemnizini:  niarriagre— Fine— Defendant 
not  a  competent  witness. 

The  prosecution  for  the  recovery  of  the  fine  imposed 

by  the  Rev.   Stat.  cap.  146,  sec.  3,  (Gonsol.  Stat.,  page 

1088)  being  a  criminal  proceeding  the  defendant  is  not  a 

competent  witness  under  the  Act  19  Vic.  cap.  41,  (Gonsol. 

Stat.  cap.  46.)     lieg.  v.  GoUant,  5  All.  115. 

te— Interested  witness— Estate  of  docc^ased  person— 
uncorrobei*ated  testimony. 

When  it  is  sought  to  fix  the  estate  of  a  deceased  person 
with  a  liability  upon  the  uncorroberated  evidence  of  an  in- 
terested witness,  the  evidence  ought  to  be  very  clear  and 
free  from  suspicion.     Ex  parte  Simpson,  2  Pug  146. 
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17— Fees—A uoniey  In  cause- 
Attorney  in  cause  not  allowed  fees  as  witness  it  being 

his  duty  to  attend  the  trial  of  cause.     Jones  v.  Botsford,  1 
P.d'B.  581. 

IS— Credibility  ot  \%'itness  a  question  lor  Jury. 

The  credibility  of  witnesses  is  altogether  a  question  for  the 
jury,  but  a  different  rule  prevails  where  there  are  writings 
which  tend  to  confirm  the  testimony  of  one  side  or  other. 
Smith  V.  AjidrewSf  1  P.  dt  B.  541. 

19— Person  appearing  as  proelor  lor  another. 

It  is  not  a  valid  objection  to  a  witness  in  the  probate 
Court  that  he  appeared  as  proctor  for  another  person  in- 
terested in  the  estate.  Re  Storhton  Ex  parte  lioachy  1  Putf. 
142. 

Subscribing  witness  to  dt^ed -InMUliirieiic^y  ol  proof 
by,  lor  purposes  ol  registry. 

See  de^d  I.  46.     Doe  dem,  Cnthnine  v.  TnrnbulL 
Privilege. 

See  Arrest. 
Expenses. 

Witness  attending  trial  as  a  juror  or  too  much  intoxica 
ted  to  be  examined,  cannot  recover  his  fees. 
See  Costs  XL  37. 

Taxable  expenses— Cause  put  olT  on  payment. 

See  Costs  II.  35. 
Ifliieage. 

See  Costs  II. 
MaK^iiality  ol  witness. 

See  Costs  II. 
AiHdavits  ol  atleiidauee— siillicien<*y. 

See.  Costs  H.  39. 
Examination— Cross-exaniination. 

See  Evidence  VIII. 

Cases  as  to  competency  or  inconipetentry  of  witness 
Irom  Interest,  before  Act  allowing  all  parties  to 
be  examined  In  civil  causes : 

Turner  Y.  Elloit,  ..  ...         Ber.  117. 

Beard  y.  Venning^  ...  I  Kerr  17. 
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llithinson  w  Taylor^  2  A'err  198. 

Yeoman  Y,  McManv^y  ...  ...  8  AVir  61. 

Fraser  v.  Ilard'uuf^  ...  ...  3  AV rr  94. 

Ilu(fhcs  V.  Holmes,  ...  ...  3  AVn*  141. 

Rfff,  V.  McCouhmi/,  . .  . .  3  AVn-  384. 

McLardy  v.  Flaherty,  ...    -     ...  8  AVrr  455. 

T  '/f  71  uv/  rf  V.  Roberts,  ...  ...  3  Ketr  572 . 

J  larking  v.  Johnston,  ...  ...  1  i4H.  70 

7vr/  ;•  V.  Morrison,  . .  . .  1  XZZ.  378. 

7^06'  V.  Gilbert,  1  AIL  520. 

Whelphy  v.  Riley,  ...         ,..  2  yl//.  275. 

Z>ae  V.  Baxter,  2  ^4/?.  377- 

Lawton  v  JVilder,  ..  ...  2^4^.41(5. 

Doe  y.  McCoskery,  ...  ...  2i4ZZ.  461. 

Doe  Y.  Harris,  ...  ...  2^40.42. 

Hazen  v.  Bryson,  ...  ...  3  -4W.  101. 

WOODSTOCK  (TOWN  OF) 

Conviction    for    sellings    liqnor  —  Proceedings^  under 
wliat  4ct« 

See  Justice  of  Peace  IV.  cap.  21. 

WORDS  (iTIEAIVirVG  CONSTKUCTIO.'V.) 

^*  AfUacent  and  a^oining^^*  -Distinction. 

See  Deed  I.  18. 

'^At  leasc*^  day^«  fiiervicc!. 

See  Practice  IX.  3. 
*^  Banli  or  ed|re/* 

See  Crown  Grant  I.  19. 

•^  Bnii^*  in  County  Court   Act$   ineiuden  suretie^i  on  h 
limit  bond. 

See  Bail  18. 

*^  Breaking:  into  iieid  under  lawful  fence*^— Wiiat  doe» 
not  constitute* 

See  Trespass  II.  2. 
C'ovenant  **  To  keep  iip^^  a  inill-dain. 

See  Covenant  2. 
*^  Contig^uous  small  islands*'— ^^  tA%\\  water  mark/* 

See  Crown  Grant  I.  20. 


WORDS  (MEANING,  CONSTRUCTION).      1278 


**  Costs**— The  costs  noBtioiied  in  eoaditioa  ot  ro* 
plevln  bond  mean  taxable  costs. 

See  Steen  v.  Sanion^  4  AU.  689. 

**  Costs**  In  Slst^  section  in  cliarter  ot   Frederldon 
mean  costs  ot  distress  and  sale* 

See  Ex  parte  Motory,  8  All.  276. 

1  Criminal  proceediniTf^  wliat  so  considered. 

See  Witness  9,  10. 
^  Distress**  a  ^^  proceeding**  under  Act  18  Tic  cap.  S9» 

See  Distress  Warrant. 
^  For  a  Glebe**  grant  ot  land  to  nse  ot  rector. 

See  Crown  Grant  II.  8. 
^  Omndson.** 

See  Evidence  V.  8. 
**  Incapacitated.** 

See  Practice  in  Equity  I.  12. 
^  months.** 

See  Insurance  40. 

^  iritbin  three  months**--FiUng  bUI  in  e«nit]r« 

See  Practice  in  Equity. 
^  Proceeding.** 

See  Supra — Distress. 
*^  Remise  release  and  «nit  claim**  a  good  eonveyance* 

See  Deed  1. 8. 

**  Privileges  and  Appnrtenances**— *^  Other  privileges**^ 
What  is  convened. 

See  Deed  I.  6,  21 — Easement  1. 
«*  Wat4^r  privilege.** 

See  Easement  2. 
«*  Immediately  upon  snch  sale**  execntion  ot  deed» 

See  Deed  I.  81. 
**  Sell**  necessarily  meaning  to  convey. 

See  Vendor  and  Purchaser. 
«*  Stock**  not  conllned  to  live  stock. 

See  Will  9. 
81 


1274  WEIT. 

I : 

^^'•ae  fei^  and  «^r«eoTer^  Indicate  a  proreediaffia 
persoaaoi. 

See  Wharfage  1. 

**  Beat  aad  pcnaaal  proyevtjr**  ia  1st  Mctlaa  oi  Act 
8S  Vic  cap.  4«,  are  tNaiited  aad  explaiacd  by 
sec  9. 

See  ABsesBment  I.  5. 
^  Trade  profession  or  ealliag**— ^«  lahabitaat.^ 

See  AssesmeDt  I.  6 

*^^earest  Justice  ot  tiie  Pcace^^  means  aearesf  [dis- 
interest edgJustice* 

See  Justice  of  the  Peace  II.  16. 

**  Properly  planked  or  timbered  on  the  snrface^  uwt 
proved  by  evidence  tliat  wharf  was  in  good 
order. 

Sec  Wharfage  2. 
Transposition  ol  words— Variance. 

See  Variance  5. 
*^  Partihase^*  does  not  necessarily  imply  a  conveyaace* 

See  Warranty  6.    A$h  v.  Clark. 

^  Commercial  traveller**  is  en^aited  in  an  ^  occvpa^ 
lion**  or  *•  calliair.** 

See  British  North  America  Act  12.    Fairbaim  ex  parte. 
^  Dividends,  interest  ana  auutaai  produce.** 

See  Will  SI.     IViggine  v.  Scoml. 

^  Persons,**  leyal  interpretation  ot  that  word  in  Acts 

of  JLegislature  inclndes  bodies  corporate. 

« 

See  Election  .6     Regina  v.  Re^d. 
^;Pavenieni.** 

See  Statute  4. 
^  Responsibility**  and  ^  liability**. 

See  Shipping  Law  18* 
•*  may**  construed  ^.mast**  in  Statute. 

See  Statute  8. 
^  Person  carryina  on  business.** 

See  AssesBment  16.     Smith  ex  parte. 

VTBIT. 

"   Amendment — Practice — Sheriff. 


WRIT  DE  PROPRIBTATB  PROBANDA.      1>3W 


Altered  ii.  fa. 

A  returned^,  fa.  having  been  altered  and  rcngued  by 
tho  attorney,  as  an  alias,  was  held  void  and  not  receivable 
^n  evidence  in  an  action  of  trespass  against  the  Sheriff  for 
taking  goods  under  it.  Johnson  v.  Winslow^  Ber.  63. 
Mistake  in  endorsement  by  Sheriff  may  be  amended.  Hk 
Return  by  Sheriff  "  cepi  corptis'*  on  capias  issued  against 
two  defendants,  applicable  to  both.  Rex  v.  Sheriff  of  Glou- 
cester,  Ber.  187. 

Issve  of. 

In  the  absence  of  evidence  of  the  actual  time  of  issuing 
-a  writ  of  rnesne  process,  it  will  be  presumed  to  have  been 
issued  on  the  day  it  bears  date.  Pomares  v.  Prwineial  Insii- 
ranee  Co.,  Hit.  T.  1878. 

Alteration  made  in  the  return  day  of  writ,  though  before 
it  is  returnable,  vitiates  it,  unless  it  is  resealed.  Andrews 
V.  McKenzie  1  AU.  264. 

When  writ  not  served  personally,  the  affidavit  should 
state  the  name  of  the  person  upon  whom  it  is  served.  San- 
daU  V.  Ood^oe,  1  All.  44. 

l¥rtt  not  served  personally— IVo  Jndg^e^s  order  to  per* 
tect  service. 

&re  Practice  VI  16. 
"Continnance. 

See  Judges  Order  7. — Practise  IV.  12. 
'When  considered  issned^Gertificate  of  Attorney. 

Where  a  writ  was  made  out  and  tested  on  the  11th 
-June,  and  remained  in  the  Attorney's  office  until  the  26th, 
when  he  served  it  on  the  defendant.  Held,  that  it.  it  was 
not  issued  until  the  25th,  and  the  Attorney  having  taken 
•out  his  certificate  before  that  day,  though  after  the  writ 
was  made  out,  the  writ  was  valid.  Seelye  v.  B/iss,  1 
J>.  d;  B.  58. 

WRIT  OF  EBBOB. 

See  Error  (Writ  of.) 

ITRIT  DC  PBOPBIJBTATfi  PBOBANDA. 

Replevin — Sheriff. 


Xf 
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iMNie  by  attoniey's  cterk. 

See  Beple?in  8. 

ITRIT  OF  IlfQUIBY. 

"  PractiBeVI. 

WRIT  OF  RESTITVTIOlf. 

Landlord  and  Tenant  VII.  6,  6. 

irORK  A9in  LABOIfR. 

*'  Aasmnpsit. 

irouivDiBro. 

''  Criminal  Law. 


ADDENDA. 


INDEX  OF  TITLES  CONTAINED  IN  THE  ADDENDA. 


FAOB 

A 

Abandonment    —    Separate 

Treepaaa— Elotion  of 1378 

Aooepianoe   of   GkxMU.     See 

Aasampsit    1288 

Aotion  at  Law — Splitting  ap 
Olaims— Arreet.  See  Arrest  1282 

Aotion  on  the  Oase 1278 

Affidavit 1281 

Appeal 1282 

Arrest   •* 

AsBeasment ** 

Aasompsit   1283 

Attaohment *' 

Attachment— Law " 

Attorney " 

B 

Billa  and  Notes 1284 

Breach  of  Peace 1285 

British  Statutes *« 

By-Laws  »« 

€ 

-Carrier 1285 

Certiorari 1286 

Contempt  of  Court *< 

-Contract   1287 

Corporation " 

Costs »• 

'Criminal  Law *• 

D 

Damages 1288 

Deed « 

Delivery   '   1289 

E 

Election  -^  Abandonment  of 
Trespass.  See  Abandon- 
ment    1278 

Bvidenoe 1289 

Execution    120J 

F 

FIsharies 1291 

^JfXi^    1292 

H 

Husband  and  Wife    1292 


f!&oa 
1 

Information 1291 

LiBolvent  Act  of  1876    " 

J 

Joint  Owners »....'.•  1292 

Jastioe  of  Peace " 

Justifloation^Process  good  on 

face    1299 

Judge's  Order «« 

I. 

Lien 1293 

HE 

Master  and  Servant 1293 

Mortmain 1294 

N 

Negligence.      See  Aotion    on 

the  Case   1278 

NewTrial 1294 

P 

Pleading  1296 

Portland  (Town  of)    1297 

Practice— In  Equity •< 

Principal  and  Agent *« 

Process— Justification  under.  1298 


Right  to  begin.    See  Trial  .«  1299 

S 
St.  John    Common^  Coancil  1298 

T 

Trespass  1298 

TriaT-Right  to  begin -^-Beply  1299 
Trover *• 

W 

Warranty 1300 

Witness •• 

Writ " 
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Olviny  rvldence  of  tteparate  trespassesy  no  abandon- 
ment  ol  Joint  trespass. 

See  New  Trial.     Gagnon  v.  Ghapman,  etaU  2  1\  d-  i».  * 

440. 

Election  of  trespass^  time  for,  in  Jndi^e^s  discretion. 

Ibid. 

ACCTEPTANCE. 

Acceptance  of  goods  snbsequenttottime  agreed  np  on. 
tor  delivery. 

See  As&umpeit,  {Addenda).  Moffat  v.  Luni, 

ACTION  AT  I.Air. 

Bpiittfngup^olciaim— Whole  amount  due  at  time,  of 
lirst^suit-  Subftequent  suit  and  arrest. 

See  Arrest,  (Addenda.)    National  Park  Bank  t.  EUi^. 

ACTION  ON  THE  CAtSE. 

1— Adioining  land  owners— Defendant  lUlowing  cellar 
to  remain  after  building  destroyed— Water  col- 
lecting land  running  against  plaintW^s  urali  — 
Plaintid^s  default— Wriieu  action  not  maintaiii-^ 
able. 

The  ordinary  and  legitimate  use  of  one's  own  land  will 
not  constitute  an  iniury  for  which  an  action  on  the  case  for 
damages  will  lie,  nor  for  default  of  defendant  in  not  doing 
what  he  is  not  hy  law  required  to  do. 

Therefore  where  defendants  owned  a  town  lot  on  which 

there  bad  been  a  house  with  a  cellar  underneath  it,  and 

the  house  being  destroyed  by  fire,  the  cellar  was  allowed  to 

remain  uncovered,  and  plaintiffs  erected  a  building  on  the 

adjoining  lot  and  sank  their  foundation  walls  to  a  lower 

depth  than  defendant's  cellar,  so  that  water  collecting  in  the 

cellar  flowed  to  and  against  plaintiff's  wall  and  damaged 

it.    Held,  That  defendants  were  not  liable.     Trustees  of 

St.  John's  Young  men's  Christian  Association  v.  Hutchinson, 

etal2P.  cf  B.  628. 

9^Tort— Duty  farislng  out  of  contract  off  emploirment 
Traversing  tbe  employment^  tbe  proper  mode  ot 
denying  tbe  existence  of  the  duty  to  use  due  dili> 
gence* 

The  first  and  secona  counts  of  the  declaration  stated 
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employment  of  the  defendant  by  the  plaintiff  and  otiiei: 
owners  of  the  vessel — the  defendant  himself  being  a  joint 
owner — to  launch  the  vessel  for  a  reward  to  be  paid  therefor, 
and  that  thereupon  it  became  and  was  the  duty  of  the  de* 
fendant  to  use  due  skill,  care  and  diligence  for  the  purpose 
aforesaid,  yet  the  defendant  did  not  use  duo  care  and 
skill,  &c. 

Held  on  demurrer  to  pleas  denying  the  einployiiient  as 
alleged  that  it  was  in  respect  of  the  alleged  employment  of 
the  defendant  that  the  supposed  duty  to  take  due  care,  skill 
and  diligence  arose  ;  and  without  such  an  averment  the 
declaration  in  tort  would  have  been  bad,  and  that  a 
traverse  of  such  employment  was  the  proper  mode  of 
denying  the  existence  of  the  alleged  duty.  DomviUe  v» 
O'Brien,  2  P.  c£-  B.  656. 

Joint  owners  in  vessel— Action  by  owner  aii^ainst  Joint 
owner  for  taicinir  vessel  and  lanneiiing:  tier  in  a 
neffliftent  manner—Joint  owncrsiiip  no  answer 
to  action. 

To  a  count  alleging  that  the  defendant  took  the  plain- 
tiff's property  in  a  certain  vessel,  and  so  negligently 
launched  and  managed  the  said  vessel  that  she  was  dam- 
aged, and  tiie  plaintiff's  property  in  her  was  lessened  in 
value  to  him,  the  defendant  pleaded  in  answer,  the  joint 
ownership  of  the  plaintiff  and  himself  of  the  property  in 
question. 

Held,  That  the  plea  was  no  answer  to  the  action. — As 
long  as  tenancy  in  common  exists,  one  tenant  in  common 
cannot  maintain  trover  against  the  other ;  but  when  negli- 
gence of  an  active  nature  amounting  to  misfeasance  is 
shewn,  one  tenant  in  common  is  liable  for  the  misuse  of 
the  property,  it  is  a  wrong  for  which  there  should  be  a 
remedy.     Ibid. 

8— Corporation  Saint  John  City— power  to  raise  level 
of  the  streets— Evidence  or  exercising  powers 
carelessly  —  wiilidra winir  evidence  of  same  from 
Jury— Settingr  aside  non-snit. 

By  the  charter  of  the  city  of  St.  John  the  Corpocation 
were  given  power  to  alter  amend  and  repair  streets  there* 
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iofore  laid  out,  or  thereafter  to  be  laid  out.  The  charter  ia 
oonfirmed  by  26  Geo.  III.  cap.  46,  and  the  right  to  alter  the 
lereh  of  streets  is  recognized  by  9  Geo.  IV.,  cap.  4.  Ghnreh 
street  was  not  one  of  the  streets  originally  designated  by  the 
plan  of  the  City.  It  was  made  a  public  street  in  1811,  on  pe- 
tition of  the  owners  of  the  land  through  which  it  passes,  who 
gave  the  land  for  the  street.  In  1874  the  Corporation 
raised  Church  street,  below  Canterbury  street,  filling  it 
in  to  within  four  or  five  ieet  of  the  plaintiff's  house  and 
shop.  On  the  embankment  so  made  in  front  of  the  plain- 
tifTs  house  and  shop,  the  Corporation  erected  a  fence.  By 
reason  of  this,  the  plaintiff  had  no  access  from  his  house 
and  shop  to  the  street,  but  reached  them  by  the  narrow 
passage  left  next  the  house  and  shop  running  easterly  to- 
ward Canterbury  street  and  westerly  toward  Prince  William 
street.  An  action  having  been  brought  against  the  Mayor, 
Ac,  of  the  City  for  the  damage  sustained  by  the  plaintiff 
by  reason  of  so  filling  in  the  street  and  erecting  the  fence, 
in  which  the  plaintiff  was  non- suited,  on  a  motion  to  set 
aside  the  non-suit,  it  was  Held  (by  Weldon,  Fisher,  and 
Wetmore,  J.  J.,  Allan,  C.  J.,  and  Duff,  J.,  dissenting)  that 
the  Corporation  had  no  right  to  fill  in  the  street  in  the 
manner  in  which  they  did  it,  and  to  erect  the  fence  on  the 
embankment  in  front  of  the  plaintifi*s  house  and  shop,  and 
that  the  manner  in  which  the  Corporation  had  filled 
in  the  streets  and  erected  the  fence  was  of  itself 
evidimce  that  they  had  acted  carelessly  and  without 
leasonable  skill  and  care  and  that  the  consideration  of  this 
should  not  have  been  withdrawn  from  the  jury.  PattUon 
V.  Mayor  &c.  St.  John,  2P.&B.  686. 

4— Obtainiiisr  iniUDCtioii'-Avenneiht  Clint  same  was 
obtained  wronffftilly  and  malieionsly,  Ac« 

No  action  will  lie  for  obtaining  an  ex  parte  injunction 
order  from  a  Judge,  even  although  it  was  done  maliciously, 
unless  the  Judge  was  induced  to  grant  it  by  false  represen- 
tations. QtuerCf  Whether  an  allegation  that  defendant 
falsely  procured  the  injunction  order  to  be  made  would  be 
soflSeient  on  demurrer.    CoUine  v.  Everett,  iP.  d  B.  iSB. 
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master  aod  ScrvaDt— ladiinr  to  serFaat— Death  of 
irinster- Survival  of  action. 

See  ^raster  and  Servant.  {Addenday)  ConnoUyY.  ShiveB. 

AFFIDATIT. 

J— Foreign  Company— Aitaching  order— Riglil  to  sue 
by  uAUief  or  its  incorporation,  must  be  siiewn  by 
file  afliflaiit. 

In  an  action  brought  by  a  non  resident  Company,  an 
attaching  order  was  obtained  under  cap.  48,  Con.  Statutes 
but  the  affidavit  on  which  it  was  granted  did  not  shew  that 
the  plaintiffs  were  incorporated,  or  had  any  right  to  sue  by 
that  name.  Held,  that  the  affidavit  was  bad  and  the 
attaching  order  was  set  aside.  Avon  Stone  Co.  v.  Dunham, 
2  P.  d  B.  460. 

Attaciiiuff  order. 

Affidavit  for  procuring  same  need  not  negative  the  fact 
of  claim  being  secured  or  deny  the  intention  to  vex  and 
harrass  the  defendant  as  provided  for  in  cases  of  writ  of 
attachment.    Ibid, 

-^—Attaciinient  I^w— Omittinirto  state  in  affidavit  tluit 
piaintifl^s  claim  is  not  secnred. 

Where  a  writ  of  attachment  was  issued  upon  an  affida- 
vit, in  which  it  was  not  stated  that  the  claim  was  not 
secured  by  a  mortgage,  pledge  or  lien,  dec,  as  required  bv 
Consol.  Stat.  cap.  42,  sec.  3,  it  was  held  that  the  failure  to 
comply  in  that  respect  with  the  statute  was  not  a  mere 
irregularity,  but  that  the  writ  was  a  nullity.  Burke  v. 
Clarke,  2  P.  dt  B.  662. 

Writ  of  attachment  if  good  on  its  face  is  a  sufficient 

justification  to  Sheriff  although  actually  void.    The  Sheriff 

is  not  bound  to  examine  the  affidavit  attached  to  the  writ* 

Ibid. 

S— IVo  statement  ol  total  amount— Statements  in  detail 
— fHatement  ol  no  agreement  that  attachment 
should  not  issue— Description  of  particulars  ol 
demand. 

It  is  no  objection  to  an  affidavit  for  attachment  that  it 
-does  not  state  the  total  amount  for  which  attachment  is 
•to  issue,  provided  it  states  in  detail  the  several  sums  in 
defendant  is  indebted  to  plaintiff. 
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It  is  Buffieient  for  plaintiff  to  state  that  no  agreeoMift 
was  entered  into  by  him  or  by  any  person  on  his  behalf 
whereby  no  attachment  should  issue  &c. 

It  is  correct  to  describe  the  particulars  for  which  attach- 
ment issues  as  the — '^  particulars  of  plaintiff's  demand  in 
this  action."     Cahill  v.  Cahill,  2  P.  &  K.  438. 

AFPE 


Eqoiiy  Court— 4|uestioii  of  costs- -Whether  Appeal  urill 
lie. 

See  Costs,  {A(ld(*Jidii.)     Sai/m  v.  HarrU, 

ABK£8T. 

Arrest— Pre vioos  arrest  tor  same  cause  or  actloa— Res 
adJndicata— Dischari^e  from  f'.vstody— Splittivs 
op  claims— Whole  amount  due  at  time  of  flrst 
suit* 

A  suit  or  proceeding  may  not  relate  to  res  adjtidicata 
and  yet  it  may  be  vexatious  and  there  is  no  necessary  con- 
neotion  between  the  vexatious  character  of  a  proceeding 
and  the  fact  that  the  subject  of  it  had,  or  had  not,  been 
previously  adjudicated  upon.  Therefore  where  plaintiff 
arrested  defendant  for  $68,000  for  money  had  and  received 
and  proceeded  to  judgment,  and  subsequently  arrested  de- 
fenrlant  in  this  suit  for  $20,000  which  it  was  shewn  was 
due  at  the  time  of  the  commencement  of  the  first  action  but 
was  not  included  in  it ;  Held  that  the  defendant  was  en- 
titled to  be  discharged  from  custody.  National  Park  Bauk 
Y.EUU,  2P.&B.  647. 

Held  by  Weldon, «/.,  that  an  arrest  for  an  amount-^ 
**  United  States  currency*' — ^without  a  Judge's  order  is  bad. 
Ibid. 

The  right  to  arrest  in  actions  of  tort  is  not  taken  away 
by  the  Consolidated  Statutes.  Midlin  v.  Frostj  P.  &  B. 
468. 

0tatenieut--Anihii(nous  and  uncertain— Heqaisite  in-^ 
formation  not  furnished— Riyht  of  Assessors  to 
assess. 

Where  Assessors  under  authority  of  Act  81  Vie.  cap. 
86,  sec.  4,  required  the  manager  of  a  bank  to  furnish  tiiem 
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*'  a  true  and  correct  statement  in  writing — under  oath — 
setting  forth  the  whole  amount  of  income  received  for  suohr 
bank  within  the  city  of  St.  John  for  a  fiscal  year  preceding 
Ist  May  1877,"  and  the  Manager  rendered  a  statement  as 
follows  **  net  profits  or  income  derived  from  busineBS  done 
within  the  city— MZ.**  Held  that  as  he  had  treated  the 
terms  ''Income'*  and  ''Net  profits"  as  synonymous  the 
statement  was  uncertain  and  ambiguous  and  that  the 
assessors  were  justified  in  ignoring  it  and  assessing  the 
manager  according  to  the  best  of  their  judgment.  Lawlers^ 
Ex  parte,  2  P.  dt  B.  620. 

ASSUIVIPSIT. 

Dellverjrand  acceptance  of  goods  svbseqncnt  to  time 
apeedapon  for  delivery— Cannot  be  set  np  as  a 
delence,  or  in  reduction  or  damages. 

Where  it  is  agreed  that  goods  shall  be  delivered  at  a 

certain  time  and  the  defendant  subsequently  to  the  time 

agreed  upon  with  a  full  knowledge  of  all  the  facts,  tfainka 

proper  to  accept  delivery  of  the  goods,  he  cannot  set  up 

the  non  delivery  at  the  specified  time  as  a  defence  to  the 

action,  or  in  reduction  of  the  value  of  the  goods.    Moffat 

V.  Lunt,  2  P.  d  B.  678. 

ATTACHJIIENT. 

Contempt  of  Court— lafnilction  order— Oisobedleuce 
not  wilfW. 

Where  a  Judge  sitting  in  Equity  being  satisfied  that 

a  breach  of  an  Injunction  order  by  the  defendant  was  not 

wilful,  declined  to  make  an  order  for  his  imprisonment,  the 

Court  on  Appeal  refused  to  disturb  the  judgment  of  the 

Court  below.     Say  re  v.  Harris,  2  P.  d  B.  677. 

ATTACHMENT  l4Alir. 

Statement  of  amount  in  affidavit— Statement  of  no 
agreement  &c«— Parlicnlar^. 

See  Affidavit,  {Addvnda,)  Cahill  v.  Cahill,  2  P.  Sz  B.  438* 

Keqnifiites  of  affidavit. 

See  Affidavit,  {Addenda.) 


Collecting  money. 

Although  an  Attorney  who  has  collected  money  may  be 
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made  to  aooount  therefor  in  a  civil  action  the  Court 
<)ompel  him  to  do  summary  justice  without  putting  the 
client  to  the  neoeeeity  of  bringing  an  action.  Ex  parU 
Kerr  &  Thame,  2  P.  &  B.  625. 

Application  made  by  name  of  firm  of  Attorneys.    Aid. 

Ai^eiicy  ol  Stndent  at  law  in  office  of  priacipal— Con« 
tinvance  of  Agency— IVoney  paM  to  Student  after 
becominy  attorney— Oeenpyiny  same  office. 

See  Principal  and  Agent,  (Addenda.)  Eaetem  TownMf 
Bank  y.  Hannington. 

Bf  LI4S  AND  NOTES. 


Peoaniary  interest— Action  by  person  having 

Consideration— Allowing  piaintifl  to  affix  stamps 
on  trial. 

Action  on  a  promissory  note  dated  January  17,  1674, 
made  by  Q.  for  $200  payable  to  the  order  of  T.  three 
months  after  date.  The  note  was  given  by  defendant  in 
payment  of  his  father's  debt.  It  was  not  stamped  when 
given.  T.  knew  that  it  required  to  be  stamped,  and  sub- 
sequently put  on  double  stamps  in  order  "  to  make  it  legal 
in  case  of  his  death/'  as  he  alleged.  The  stamps  pur* 
ported  to  be  cancelled  on  February  24,  1874.  F.  sold  the 
note  after  it  was  due,  to  N.  for  $15,  and  at  the  latter's 
request  the  plaintiff  allowed  the  action  to  be  brought  in 
his  name.  The  plaintiff  had  no  pecuniary  interest  in  the 
note.  Objection  being  taken  on  the  trial  to  the  sufficiency 
of  the  stamping,  the  plaintiff  testified  that  he  was  not 
aware  until  then  that  the  note  was  not  properly  stamped, 
and  the  Judge  without  requiring  N.,  the  real  owner  of  the 
note,  to  be  called  as  a  witness,  allowed  the  note  to  be 
double  stamped  on  the  trial.  Held,  (by  Weldon,  Fisher 
and  Wetmore,  J.  J.,  Duff,  J.,  dissenting).  That  the  Judge  was 
right  in  allowing  the  plaintiff  to  put  double  stamps  on  the  note 
on  the  trial.  Held,  That  the  plaintiff  had  such  an  interest 
in  the  note  as  entitled  him  to  recover  thereon.  Held,  That 
the  note  having  been  given  by  the  defendant  for  his 
father's  debt,  it  was  not  invalid  for  want  of  consideration. 
Duff,  J.»  Held,  That  the  note  when  it  came  into  N.'s  pos* 
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flesflion  bore  its  eondemnation  on  its  foee,  and  in  thi» 
important  partioular  the  case  was  distinguishable  from 
Leonard  y.  Fozhay.  That  N.  could  not  stand  in  respect  U> 
it  in  any  better  position  than  T.,  and  it  was  dear  T.  eonld 
not  have  recovered  upon  it.  Street  v.  Qwinton^  2  P.  d  B.. 
667. 

BREACH  OF  PEACB. 
Aasanit  on  wife  hy  taosMmd  is  breacb  of  peace 

See  Husband  and  Wife,  (Addenda.)   Ex  parte  Abel 

BBITISH  STATVTBII. 

mortnialii. 

The  Statute  of  Mortmain  9  Geo.  IL  cap.  86,  is  not  m 
force  in  this  Province.  Doe  dem.  Hasen  v.  Rector,  <tc.  St. 
James"  Church,  2  P.  dk  B.  479. 

BY-I.AW. 

SU  Jolin  Commoii  Cooncil— Power  to  pass  bjr-law  to> 
imprison. 

The  Common  Council  have  no  power  to  pass  a  by-law 
subjecting  persons  to  imprisonment  for  non-payment  of  a 
pecuniary  penalty,  except  contingently  in  case  goods  and 
chattels  cannot  be  found  on  which  to  levy.  {Exparte  Troek 
confirmed.)    Eegina  v.  OUbert,  2  P.  d  B.  619. 

CARRIER. 

Carriers— Uabilify— Fonvardinff  bjr  company  bejrond 
terminus  —  t^ontracc—  Conditions— IVoliee—RiKht 
oi  Carrier  to  impose  conditions  and  stipniatioas 
—Loss  1»r  Are. 

Defendants  own  a  line  of  railway  between  Montreal 
and  Portland,  Maine.  One  B.  forwarded  from  Montreal 
by  their  line  some  cases  of  goods  addressed  to  plaintiff  at 
St.  John,  N.B.  The  goods  belonged  to  plaintiff,  having 
been  purchased  for  him  by  B.  The  Company's  receipt 
stated  that  the  goods  were  to  be  sent  subject  to  certain 
conditions  on  the  back,  which  provided  {inter  alia)  that 
the  Company  should  not  be  responsible  for  damages  occa- 
sioned by  delays  from  storms,  accidents,  over  pressure  of 
freight,  or  unavoidable  causes,  or  for  damages  from  the 
weather,  fire,  heat,  frost  or  delay  of  perishable  articles,  or 
from  civil  commotion — that  all  goods  addressed  to  oon-^ 


Itt6  CONTEMPT  OF  COURT.  [Addmda. 

■ignees  ai  pointo  beyond  the  places  at  whiah  the  Gompaay 
hare  stations,  and  respeeting  which  no  directions  to  the 
contrary  shall  hare  been  received  at  these  stations,  will  be 
forwarded  to  their  destination  by  public  carrier  or  others 
wise,  as  opportunity  may  offer,  without  any  claim  tost 
delay  against  the  Company  for  want  of  opportunity  to 
forward  them ;  or  th^  will,  at  the  discretion  of  the  Com- 
pany by  whom  they  may  have  been  received,  be  sofiered 
to  remain  on  the  Company's  premises,  or  be  placed  in 
shed  or  warehouse,  pending  communication  with  con- 
signees, at  owner's  risk ;  and  that  the  defendants  will  nat 
be  responsible  for  any  loss  or  damage  to  goods  so  sent,  nor 
for  any  delay  which  happens  beyond  their  line.  The  goods 
arrived  at  Portland,  the  terminus  of  defendants'  railway, 
and  were  stored  in  their  warehouse  there,  and  were 
destroyed  by  fire  on  9th  August,  without  any  negligence 
on  part  of  defendants.  In  an  action  on  the  case  to 
zecover  damages  for  loss  of  the  goods:  Held,  That  de- 
fendants' liability  as  common  carriers  ended  at  Portland ; 
and  that  the  agreement  to  forward  the  goods  to  their 
destination  as  opportunity  might  offer,  did  not  render 
them  subject  to  the  common  law  liability  of  carriers. 

Where  plaintiff's  agent  had  the  means  of  knowledge  of 
conditions  endorsed  on  a  way  bill,  plaintiff  is  bound  by 
them. 

A  carrier  clearly  has  a  right  to  stipulate  against  a 
liability  for  loss  by  accident.  Armstrong  v.  The  Chrand 
Trunk  Railway  Cmnpany,  2  P.  dc  B.  445. 

CKKTIOIftARI. 

-Copy  ot  proce«dliiK»*-Prodlnctioii*-lir«cessit|f  ol. 

Quaere,  Whether  a  party  applying  for  a  certiorari  should 
not  produce  a  copy  of  the  proceedings  before  the  Justice, 
or  account  for  hip  not  doing  so.  Kx  parte  AbeU  2  P,  <t  B. 
<00. 

COIHTEUPT  OF  COURT. 
Disobedient^e  not  wilful. 

See  Attachment,  (Addenda.)     Sayre  y. 
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CONTRACT. 

Acceptance  of  goods  subsequent  to  time  agreed  upon 
tor  delivery— Hrhen  cannot  be  set  up  as  a  defence 
or  in  reduction  of  damages. 

See  Assumpsit,  {Addenda.)     Moffat  v.  Lunt. 

CORPORATION. 

Right  of  Corporation  of  Saint  John  to  All  in  street  and 
erect  fence. 

See  Action  on  Case — Nep:ligence,  (Addenda.)  Pattison 
V.  Mayo7\  d'c.  St.  John. 

By-iaur— Pow^er  to  pans^  »nbjecting  persons  to  im- 
prisonment. 

See  By-Law,,  (Addenda.) 

Foreign  Corporation— Necessity  «»f'  shewing  right  to 
sne^  or  incorportaion. 

See  AflBdavit,  {Addenda.)     Avon  Stone  Co.  v.  Dunham. 

COSTS. 
Reserving  question  of  allowance  of  costs— Ajppeal* 

Where  a  Judge  in  Equity  reserved  the  question  of  costs 
on  refusing  to  make  au  order  for  imprisonment  for  breaeh 
of  an  injunction  order,  it  was  Held,  That  the  Court  on 
appeal  could  make  no  order  concerning  the  costs  in  the 
Court  below. 

Quarey  Wetmore,  J.,  whether  an  appeal  from  the  Equity 
Court  will  be  allowed  on  a  question  of  costs,  except  under 
Tory  peculiar  circumstances.  Sayre  v.  Harris^  2  P.  &  J3. 677. 

CBIlUfBIAI.  LAW. 

Indictment— Omission  of  word  ^^  IMonionsly  **— Effect 
of— BeserviniT  question  tor  consideration  of  Court 
—Words  ^  duriuff  trial  ^*  in  Rev.  l^tat.  cap.  159u 
sec.  !lt. 

An  indictment  charged  that  "the  prisoner  did  steal, 
take  and  carry  away,  &c.,  without  charging  that  it  was 
done  feloniously.  Before  pleading,  the  prisoner's  counsel 
moved  to  quash  the  indictment.  After  argument,  the  pre- 
siding Judge  allowed  the  indictment  to  be  amended  under 
32  &  88  Vic.  cap.  29,  sec.  82,  by  adding  the  word  ''  feloni- 
ously." The  prisoner  was  found  guiltyjupon  the  amended 
indictment.    Held^  on  a  case  reserved  that  the  indictment 
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withoat  the  word  felonionsly  was  bad.  Held,  (by  ADan, 
C.  Jv  Wddon,  Fisher  and  Duff,  J.  J.,  Wetmore,  J.,  dm.) 
That  although  the  objection  to  the  indictment  in  this  ease 
was  taken  before  plea  pleaded,  and  that  technically  the 
trial  does  not  begin  till  after  the  prisoner  has  pleaded 
to  the  indictment,  and  the  jury  are  being  called  and  sworn ; 
yet  that  such  a  liberal  oonatmction  should  be  pat  upon  the 
words — "  dnrijg  the  trial " — ^in  Ber.  Stat  cap.  159,  sec« 
22.  Consol  Stat.  p.  1088,  that  the  provisions  of  this  chapter 
relating  to  reserving  questions  for  the  consideration  of  the 
8ut#reme  Court  should  be  held  to  apply  to  any  of  the  pro- 
ceedings in  the  Court  below  after  the  indictment  has  been 
found.     Regina  v.  Morriion^  2  P.  &  B.  682. 

DAMAOES. 

Wken  doobtlnl  as  to  what  trespass  <aiages  ha^e 
been  ^weu  by  Juir* 

See  New  Trial,  (Addenda,)     Oagnon  t.  Chapman  et  oL, 

SP.&B.440. 

Adjoialas  land  omrners— Defendant  not  Ailing  np  cel- 
lar —  Pialatills^  detaalt— Wben  defendant  not 
liable. 

See  Action   at   Law,    {Addenda.)      Trustees  SU  John 

Young  Men's  Christian  Association  v.  Hutchinson  eU  oL 

Acceptance  of  aeods  subsequent  to  time  agreed  npon 
for  deiiverjr— When  cannot  be  set  np  as  defence 
or  rednction  of  damaffes. 

See  Assumpsit,  (Addenda.)     Moffat  t.  LutU. 

Detective  machinery^ Bad  sanring  therefmai— Uml* 
tationof  danumes  after  delect  known. 

Where  plaintiff  claimed   damages  for  bad  quality  of 

lumber  sawed  in  consequence  of  defective  machinery  sold 

by  defendants,  it  was  Held,  That  the  damages  must  be 

confined  to  the  sawing  for  a  reasonable  time  after  plaintiff 

had  an  opportunity  of  judging  of  the  defects,  and  notifying 

defendants  to  have    them    remedied.       Morrow  v.   The 

Waterous  Engine  Co.,  2  P.  &  B.  609. 

DEED. 

Wolnntary  conveyance— Deed  to  Son  —  Bona  Mies  of 
consideration^flnestion  for  Jnry  —  Snrronnding 
circnmstances  considered  in  detenninlnif  asntter* 

While  a  suit  was  pending  by  the  female  lessor  of  the 
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plaintiff  against  C.  W.  N.,  he  conveyed  all  his  real  estate 
to  his  son,  W.  P.  N.  The  consideration  expressed  in  the 
deed  was  $1,200,  bat  there  was  no  evidence  to  show  that  that 
sum  or  any  snna  had  been  paid,  and  the  fair  inference  from 
the  age,  position  and  circumstances  of  W.  P.  N.,  was  that 
he  never  had  any  such  sum  with  which  to  pay  for  the  prop- 
erty, and  there  were  other  circumstances  connected  with  the 
conveyance  which  were  calculated  to  throw  suspicions  upon 
its  being  bona  fide.  The  property  was  sold  under  execution 
and  bought  by  the  female  lessor,  who  brought  ejectment. 
The  jury  found  that  the  conveyance  was  voluntary  and 
fraudulent  and  made  for  the  purpose  of  defeating  the  judg- 
ment of  the  lessor  of  the  plaintiff. 

On  motion  for  new  trial  on  the  ground  of  verdict  being 
against  evidence,  it  was  JTeW,  That  the  jury  were  justified 
in  so  finding. 

No  certain  rule  can  be  laid  down  as  to  what  is  an 
honest  transaction,  or  the  opposite.  Every  case  must  stand 
on  its  own  footing,  and  the  Court  or  jury  must  consider 
whether,  having  regard  to  all  the  circumstances,  the 
transaction  was  a  fair  one,  and  was  intended  to  pass  the 
property  for  a  good  and  valuable  consideration.  Doe  dem. 
JoneB  and  Wife  v.  Never9,  2  P.  <t  B.  627. 

Delivery  and  acceiMance  ot  ffoods  subsequent  to  time 
agreed  upon  for  delivery— When  cannot  be  set  up 
as  defence  or  in  reduction  of  damai^es. 

See  Assumpsit,  (Addenda.)     Moj^aJt  v.  hmX. 

£LECTI01V 
Ot  abandonment  of  trespass* 

See  Abandonment. 

ETfOfiHiCE. 

letters  and  conversation  previous  to  letter  containing 
contract—Improper  reception  in  evidence— ITar^ 
ranty  or  representation. 

Defendants  who  were  manufacturers  of  steam  engines 
and  mill  machinery,  sent  plaintiff  a  pamphlet  containing 
drawings  of  engines  and  mill  machinery  manufactured  by 
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them,  with  the  prices,  and  and  of  circular  saws  for  which 
they  were  agents.  At  foot  of  price  list  of  their  engines  it 
was  stated,  "Our  engines  are  all  warranted  to  work  up  to 
the  power  stated,  and  to  give  entire  satisfaction  if  properly 
managed.*'  Subsequently,  in  March  1871,  plaintiff  received 
a  letter  from  defendants  acknowledging  receipt  of  a  letter 
from  him  in  which  there  were  certain  statements  as  to  the 
working  capacity  of  their  engines,  they  also  wrote  him 
again  in  December  1871,  in  answer  to  a  letter  received  by 
them  from  plaintiff.  In  the  summer  of  1871  also,  plaintiff 
had  a  conversation  with  one  of  the  defendants,  in  which  the 
latter  represented  how  much  lumber  the  mill  would  cut  a 
day.  After  this,  in  March  1872,  plaintiff  wrote  defendants  as 
follows :  "  You  will  please  make  me  one  of  your  40  horse 
power  cut-off  engines  with  tubular  boiler,  iron  smoke  pipe 
and  all  irons  complete,  &c.,  (stating  price  and  conditions 
as  to  payment  and  delivery,)  to  which  defendants  assented. 
The  engine  and  machinery  having  proved,  as  plaintiff 
alleged,  defective,  he  brought  an  action  to  recover  damages, 
and  gave  evidence  of  the  letters  of  March  and  December 
1871,  and  of  the  conversation  in  the  summer  of  that  year^ 
Held^  That  they  were  improperly  received  in  evidence  as 
forming  part  of  the  contract,  and  that  the  contract  was 
contained  in  plaintiff's  letter  of  March  1872,  and  defend- 
ants* acceptance  of  it  which  contained  no  warranty  or 
representation.  Morrow  v.  The  Waferous  Erigine  Company^ 
2  P.  d  B.  609. 

Licensed  tavern  keeper  —  Defendants  admission  of 
beias  sncii,  admissible  against  itim. 

See  Justice  of  Peace,  {Addenda,)     Birmingham  Exparte. 

Purchasers  of  liquor  competent  witnesses  to  prove  sell- 
ing.    Ibid. 

Assanltbjrtansband  on  wire—Wife  a  competent  person 
to  make  the  complaint* 

See  Husband  and  "Wife,  {Addenda.)     Ex  part£  Abel. 

Corporation  of  St.  John— Filling  in  street  and  erecting 
fence— Evidence  of  negligence  shonid  be  left  to 
jnrjr. 

See  Action  on  the  Case,  {Addenda,)     Pattison  v.  Mayor, 
of c,  St.  John. 
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■■sanitjr     of     brother     of     testatrix  —  Testameouiry 
capacitjr* 

Where,  on  the  trial,  the  question  was,  as  to  the  testa- 
mentary capacity  of  the  testatrix.  Held,  by  Weldon,  J., 
That  it  was  not  competent  to  prove  insanity  of  a  brother  as 
being  a  collateral  matter  and  irrelevant  evidence.  Doe 
deifi.  Hazen  v.  Hector,  <ic.,  St.  James  Church,  2  P.  d;  B.  479. 


and  several— OiviiMr  evidence  of  se* 
parale  trespasses,  no  abandonment  of  Joint  tres- 
pass proved. 

See  New  Trial,  {Addenda.)     Oagnon  v.  Chapman. 

Execution  against  linsband— l4evy  on  wife^s  properly 
—No  removal  or  tonching  of  goods—lVominal  sale 
— ElTect  of^ 

See  Trover,  (Addenda.)    Smith  and  wife  v.  White. 

nSHEBIES. 

Regulation  and  protection  of  Fislieries  —Provincial 
rigiit— Chranted  lands— Ctarantee*s  riglit  in  bed  of 
rivers. 

The  general  power  of  regulating  and  protecting  the 
fisheries  in  this  Province  is  in  the  Parliament  of  Canada, 
but  a  license  by  ^he  Minister  of  Marine  and  Fisheries  to 
fish  in  fresh  water  rivers,  which  are  not  the  property  of 
the  Dominion,  or  in  which  the  soil  is  not  in  the  Dominion, 
is  illegal. 

Where  the  lands  on  fresh  water  rivers  have  been  grant- 
ed, the  exclusive  right  of  fishing  is  in  the  riparian  owner, 
and  where  they  have  not  been  granted,  (with  the  exception 
of  land  owned  by  the  Dominion  Government)  the  right  is 
in  the  crown  for  the  benefit  of  the  people  of  New  Brunswick. 

The  right  of  fishery  does  not  depend  upon  the  owner- 
ship of  the  bed  of  the  river,  but  of  the  bank ;  it  depends 
upon  the  lateral  and  not  the  vertical  contact  of  the  water 
of  the  river.  The  title  to  the  bed  and  waters  of  the  North 
West  Miramichi  where  it  runs  through  lands  granted  to  the 
Nova  Scotia  and  New  Brunswick  Land  Company,  is  in  that 


1292  JUSTICE  OP  PEACE.  [Addenda. 


Company  with  the  exception  of  those  plaoee  where  the  lands 
on  the  river  had  been  previously  granted.  Sttadman  v. 
RoberUony  et  al.,  Han§oH  v.  RohertMon^  et  al.f  2  P.dB.  580. 

FBAIJD. 
Valnntary  c^nveTmicc—HoiieBty  of  tnuisacttoM. 

See  Deed,  (Addenda.)     Doe  dem.  Jones  v.  Nevere. 

Cliaive  of  Irand  Under  Insolvent  Act. 

See  Insolvent  Act,  {Addenda,) 

HUSBAKD  AND  1¥IFE. 

An  assault  is  none  the  lessfa  breach  of  the  peace  because 
it  is  committed  by  the  husband  upon  the  person  of  his  own 
wife — and  the  wife  is  a  competent  person  to  make  the 
complaint.    Ex  parte  Abel  et  al.^  2  P.  dt  B.  600. 

IHTFOBMATfOlV. 

W^ite  a  competent  person  to  make  a  complaint  asninst 
hnsMind  lor  breach  of  tbe  peace. 

See  Husband  and  Wife,  (Addefidn,) 

f  NSOLVBurr  act  of  ists. 

Frand—Charye  of  nnder  sec  ia#— Averment. 

An  averment  charging  defendants  with  fraud  under 
section  186  of  the  Insolvent  Act  of  1876  need  not  allege 
that  the  defendants  have  gone  into  insolvency:  Qtuerey 
Whether  that  section  is  restricted  in  its  application  to  per- 
sons whose  estates  are  being  administered  in  Insolvency. 
Barry  v.  Hegan,  2  P.  dt  B.  466. 

JOINT  OWNERS. 

nisnse  ot  property  by  one  Jolat  owner— 'When  actloa 
kitttainable. 


See  Action  at  Law — Negligence,  (Addenda.)     Danville 
V.  O'Brien. 

JUSTICE  OF  PEACIE. 

Selling  spiritnons  liqnors  on  Snnday— Licensed  tavern  J 

keeper— Necessity  ol  proof  of  beins— Adniiattions 
of  defendant— Pnrcbasers  ol  llqnor  conipeteat 
witness  to  prove  selllnir* 

In  proceedings  for  the  recovery  of  a  penalty  for  selling 
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liquors  on  Sunday  contrary  to  the  proviBions  of  88  Vic.  cap* 
71,  it  must  be  made  to  appear  that  the  defendant  is  a 
licensed  tavern  keeper ;  and  where  the  defendant  pleaded 
not  guilty,  but  admitted  that  he  was  a  licensed  tavern 
keeper,  and  the  only  other  evidence  of  his  being  a  licensed 
tavern  keeper  was  that  of  a  witness  who  stated  that 
he  knew  where  defendants  licensed  tavern  was,  it  was  held, 
that  this  was  sufficient  evidence  of  the  fact ;  and  that  it 
was  not  improper  for  the  magistrate  to  take  the  defendant's 
admission  as  evidence  against  him.  The  persons  who  pur- 
chase the  liquor  are  competent  witnesses  to  prove  the  sell- 
ing.   Bx  parte  Birmingham,  2  P.  <£  B.  564. 

iBlormation^Wfle  a  compcteot  person  to  make  com- 
plaint  in  ease  or  assaait  bjr  hnsMiad  on  iMr. 

See  Husband  and  Wife,  {Addenda.)     Ex  partt  Abel. 

JIJSTIFICATIOIV. 

Writ  or  attaclinicnt  9ive«  on  its  face  snillcient  JnatlA- 
eation  to  officer. 

See  Affidavit,  {Addenda.)     Burke  v.  Clarke. 

JUDGE'S  ORDEB« 

A  Jndlye'B  order  can  be  nutde  a  rule  ol  Conrt  on  prcM 
dnction  of  the  order  with  counsel's  slffnatnre,  bnt 
only  dnrins  term. 

McLeod  V.  Jameg,  2  P.  &  B.  489. 

LIEN. 

IVot  applicable  as  plea  in  trover. 

See  Pleading.     Nevius  v.  Schofield. 

MASTER  AND  SEBWANT^ 

iHjnry  to  servant— Death  ol  nmster— Survival  of  action 
—Declaration  alleffinir  isontraeU 

A  declaration  against  executors  of  8.,  alleged  that 
plaintiff  entered  into  the  service  of  testator  as  a  workman 
in  his  mill  upon  the  terms  and  conditions,  amongst  others, 
that  he  |(S.)  should  take  proper  means  and  precautions 
to  prevent  damage  happening  to  him^  and  not  to  expose 
him  to  unreasonable  and  unnecessary  risk  or  danger;  that 
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while  plaintiff  was  in  sach  employ  upon  said  terms,  h« 
was  employed  by  S.  to  work  in  said  mill  in  a  place  where 
it  was  dangerous,  &c,  after  dark,  which  was  unknown  to 
plaintiff,  and  in  consequence  thereof  was  struck  by  a  piece 
of  timber  and  his  leg  broken,  &c.  It  being  objected  on 
demurrer  that  this  l>eing  an  action  of  tort,  did  not  survive 
against  the  representatives  of  deceased. 

Held,  by  Wetmore  and  Duff,  J.  J.,  (Weldon,  J.,  di«. 
tenting),  that  as  the  declaration  alleged  in  terms  a  contract 
and  breach  of  it,  it  showed  a  cause  of  action  which  sur- 
vived against  the  defendants.  Cofiolly  V,  Skives  et  aL^ 
exeeutore  of  WiUiam  Skives,  deceased.     ^  P.  &  B.  606. 

JHOBTIHAIN. 

See  British  Statutes,  (Addetida). 

iireai.ioKi«€E. 

See  Aetion  on  the  case,  (Addenda.) 

nrCW  TRIAL. 

Ai^c^cmciit  to  leave  all  matters  to  Jary— Binding  efteet 
ot— No  eanse  oi  action  slievira* 

When  both  parties  on  the  trial  of  a  cause,  by  their 
ooansel  agreed  that  the  claims  which  they  were  putting 
forward  on  both  sides  should  all  be  left  to  the  jury  without 
any  objection  being  made  as  to  the  legal  liability  upon 
such  claims,  and  the  jury  found  for  plaintiff;  Held,  That 
defendant  could  not  afterwards  move  for  a  new  trial  on  the 
ground  that  plaintiff  failed  to  shew  any  cause  of  action. 
Foxwell  V.  Smith,  2  P.  &  B.  439. 

'Trespass— Joiat  and  aovoral— fil^iioa  aad  abandoa- 
neat— Damages  not  plaialy  appeariay  to  he  eoa- 
fined  to  one  act  ol  trespass— Evidence  of  separate 

trespass  —  Effect  ot— Time  of   cfoejiesi  — JndsrS 
diseretioa. 

In  an  action  of  trespass  qti.  cL  fr.  against  several  de- 
fendants, a  joint  act  of  trespass  was  proved  against  defen- 
dant C.  and  his  co-defendants,  by  C.  entering  on  the  land 
with  the  other  defendants,  and  making  a  survey  and  run- 
ning the  lines,  after  which  several  distinct  trespasses  were 
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committed  by  the  other  defendants,  in  which  however  C. 
took  no  part.  Plaintiff  being  being  required  to  elect,  stated 
that  he  would  go  for  the  trespass  of  entering  on  the  land 
and  running  the  lines,  and  the  consequences  which  would 
follow  therefrom  ;  and  in  addressing  the  jury  he  urged  that 
defendant  C.  was  liable  for  the  necessary  consequences  of 
his  Purvey,  and  that  plaintiff's  land  had  been  damaged  to 
the  extent  of  £300. 

The  jury  found  a  verdict  for  plaintiff  for  $260.  On 
motion  for  a  new  trial,  the  court  granted  the  application,, 
not  being  satisfied  that  the  jury  had  confined  the  damages 
to  the  one  act  of  entering  on  the  la^nd  and  running  the 
lines,  or  that  they  had  not  taken  into  consideriktion  the 
subsequent  acts  of  the  other  defendants  cutting  down  the 
wood  &c. — imposing  however  on  defendant  terms  of  pay- 
ment of  costs. 

Held  also,  that  plaintiff  by  giving  evidence  of  separate 
trespasses  by  some  or  one  of  defendants  did  not  thereby 
abandon  the  joint  trespass  previously  proved  against  all. 

It  must  be  in  the  judge's  discretion  whether  he  will  re* 
quire  plaintiff's  Counsel  to  elect  at  close  of  his  case,  or  at 
a  later  period  of  the  trial.  Oagnon  v.  Chapman^  et  al.y  2 
P.  &  B.  440- 

Opinion  expressed  by  Jadye—ilaesUon  left  to  Jury. 

In  an  action  where  the  question  being  tried  is  the  com- 
petency of  the  testatrix  to  make  a  will,  it  is  no  misdirection 
for  the  judge  to  state  as  his  opinion  that  the  party  contest- 
ing the  will  has  failed  to  establish  that  the  testatrix  was 
subject  to  delusions,  provided  the  evidence  relied  on  as 
shewing  delusions,  and  the  question  of  sanity  or  insanity 
are  left  to  the  jury.  Doe  d.  Hasen  v.  Rector  dbc.  St.  James 
Church,  2  P.  dt  B.  479. 
Cause  tried  out  of  Its  term— €osts. 

Where  a  cause  was  tried  out  of  its  order  in  the  absence 
of  the  defendant,  on  the  statement  of  the  plaintiff's  counsel 
that  it  was  undefended,  the  Court  granted  a  new  trial  with- 
out costs,  on  an  affidavit  of  the  defendant's  attorney,  that 
the  defendant  had  a  good  defence  and  intended  to  defend 
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the  action.     Held  by  Wetmore  and  Duff,  J.  J.,  Weldon,  J., 
dissenting.     Mcintosh  v.  HainiUon,  2  P.  &  B.  65i. 

Motion  for  a  new  trial  on  a  feigned  issue  sent  down  by 
Supreme  Court  in  Equity  must  be  made  before  a  Judge  in 
Equity.  Pomarex  v.  Minos  Marine  Ins.  Co.  2  P.  <fe  B. 
664. 

IVevUireace— lV«t  leaviMg  evidence  of  €orp«rmtio« 
exercising  powers  c^areiessl^. 

See  Action  in  the  Case,  (Addenda.)  Pattison  v.  Mayor, 
dtc.^  St.  John, 

Evidence— Tolantarir  €oiiTeyaiice-~<|ttestlon  for  Jary 
ns  to  Iransactlon  belny  bona  flde—Rlghtof  Jory 
to  And  according  to  snrronndinfip  circnmstancea. 

See  Deed,  (Addenda,)     Doe  dent.  Jones  y,  Nerers. 

PCEADIBTO. 

Trover— Claim  of  lien  for  coamilsslon  eliarires,  dec* — 
Plea  not  traversing  riglit  of  property-^Cvidence 
of  lien  wiien  mn^  be  given  and  to  w^hnt  plea  ap- 
plicable. 

To  a  declaration  "for  that  defendants  converted  to 
their  own  use,  or  wrongfully  deprived  plaintiffs  of  the  use 
and  possession  of  plaintiff's  com/*  defendants  pleaded  that 
they  were  brokers  and  commission  merchants,  and  that 
said  com  was  placed  in  their  hands  as  such  brokers  and 
commission  merchants  by  plaintiffs  for  sale  or  return,  and 
defendants  had  necessarily  incurred  costs  charges  and 
expenses  in  the  storing  and  safe  custody  thereof  whilst  so 
in  their  hands ;  wherefore  they  claimed  a  lien  upon  the 
com  therefor  until  such  lien  should  be  satisfied,  and  that 
defendants  refused  to  return  said  corn  until  such  costs, 
charges  and  expenses  were  paid  which  was  the  grievance 
complained  of ;  Held^  That  the  plea  was  clearly  bad ;  that 
it  was  applicable  to  an  action  of  detinue  only,  and  was  no 
answer  to  an  action  for  wrongful  conversion.  Nevius  v. 
Schojield,  2  P.  &  B.  43£. 

Insolvent  Act  of  1975 — Charging  firand  nnder  sec  IS6 
Not  necessary  to  allege  that  defendants  have  gone  into 
insolvency. 

Barry  v.  Hegan,  2  P.  A  B.  465. 
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Iniuaction  order— Allegation  ibat  defendant  falsely 
procured  ftame—wbetber  sufficient. 

See  Action  on  the  case,  (Addenda,)  Collins  v.  Everett, 
2  P.  &  B.  469. 

Yort— Duty  arising  out  oi  contract  ol  employment- 
Proper  mode  ol  denying  the  existence  ol  the  duty 
to  use  diligence  In  by  traversing  the  employment. 

See  Action  on  case — Negligence,  (Addenda.)  DomviUe 
V.  0*  Brie  ft. 

Joint  owners— Joint  ownership  no  answer  to  action 
lor  misieasance  and  misuse  of  property. 

See  Action  on  case — Negligence,    (Addenda.)     DomviUe 

V.  O'Brien. 

PORTL.AND  (TOWN  OF.) 

Police  magistrate  —  Conviction  before  —  Certiorari 
taken  away— Proceedings  on  review. 

Where  there  is  a  proper  information  upon  oath,  before 
the  Police  magistrate  of  the  Town  of  Portland,  charging 
an  o£fence  within  his  jurisdiction,  the  party  desiring  to 
impugn  the  correctness  of  the  magistrate's  decision  must 
proceed  under  11  Vic.  cap.  12,  sec.  37,  (Acts  of  New  13*k. 
and  83  Vic.  cap.  33,  (Acts  of  Canada),  the  remedy  by 
certiorari  being  taken  away.  Ex  parte  Abel  et  al.,  2  P.  d 
B.  600. 

PRACTICF. 

Judge^s  order— making  same  a  rule  ol  court. 

A  Judge*s  order  can  be  made  a  rule  of  court  on  produce 

iion  of  the  order  with  counsel's  signature,  but  only  during 

4erm.     McLeod  v.  James,  2  P.  dt  B.  489. 

PRACTICE  inr  £€fcVITT, 

Costs— Appeal  Irom  Equity  Court— Wbether  same 
should  lie. 

See  Costs,  (Addenda.)     Sayre  ▼.  Harris. 

Motion  ior  new  trial  on  a  feigned  issue  sent  down  by 
Supreme  Court  in  Equity  must  be  made  before  a  Judge  in 
£quity.     Pomares  v.  Minas  Ins.Co.,  2  P.  dt  B.  654. 

PBINCIPAI^  AND  AOEIWT. 

The  question  of  agency  is  for  the  jury.     When  W.,    a 

student  at  law,  was  in  the   habit  of  receiving,  whilst  h 

student  in  the  ofiice  of  defendant,   letters  for  defendant 
83 
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fiom  the  post-office,  his  ageney  after  he  is  admitted  an 
attorney  is  not  necessarily  continued,  although  he  occupies 
by  permission  of  defendant  a  portion  of  his  office,  and 
had  access  to  the  defendant's  post-office  box  whenever  he 
wished — it  being  no  longer  his  duty  to  bring  to  defendant 
his  letters,  and  W.  never  having  had  any  authority  to 
open  defendant's  letters,  and  never  having  opened  them 
to  defendant's  knowledge,  and  defendant  cannot  be  made 
liable  for  money  received  by  W.  on  collection  of  a  note, 
there  being  no  evidence  ol  a  retainer  by  defendant. 

Neither  could  the  defendant  be  liable  for  a  conversion 
until  after  the  money  came  into  his  hands.  Eastern  Town- 
nhip  Bank  v.  Hannington,  2  P,  Jt  B.  631. 

The  affent  ol  plaintilTliavinff  meaoft  of  knowle^ye  ot 
coalitions  endorsed  oa  a  wav  bill,  plalalid 
boaad  by  theai* 

See  Carrier,  (Addenda.)     Armstrong  v.  G.  T.  Railway. 

PROCESS* 

Writ  of  attachment  which  is  good  on  its  face  is  a 
sufficient  justification  to  officer,  and  he  is  not  bound  to 
examine  the  affidavit  attached  to  the  writ.  Bthrke  v. 
Clark,  2  P.&B.  662. 

ST.  JOHN  COiltiHOM  COVMI7IL. 

Power  to  pass  by-lamr  snbie«;tlnf(  persoas  to  Imprison* 
nient— Contingent  in  case  goods  cannot  be  levied 


See  By-law,  (Addenda,)    Regina  v.  Gilbert. 

TRESPASS. 

Oamages— Joint  and  several  trespass—Wbcndonbtinl 
as  to  what  trespass  damages  given. 

See  New  Trial,  (Addenda.)     Gagnon  v.  Chapman  et  aL, 
•2  P.  &  B.  440. 

i:\ecntion  against  bnsband—Levy  on  wile^s  property 
—No  removal  or  toncblng  ol  goods—Nominal - 
Sale—Edectol. 

See  Trover,  (Addenda,)     Smith  and  Wife  v.  White. 
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TRIAJL. 

If  j^ht  to  begrin— Rii^bt  ol  reply— CUeclnienCi  by  helrs-at 
law- Admission  of  helrsblp  and  ancestor  beiny 
seised. 

On  the  trial  of  an  action  of  Ejectment  brought  by  the 
heir  at  law,  where  defendant's  Counsel  admits  the  heirship 
of  the  lessor  of  the  plaintiff,  and  that  his  ancestor  died 
seised  of  the  property  sought  to  be  recovered,  but  set  up  a 
will  in  his  (defendant's)  favor,  defendant  is  entitled  to  begin, 
and  to  have  the  general  reply.  Doe  d.  Hazon  v.  Rector  dc. 
St,  James  Church,  2P.dt  B.  479. 

Trespass— Abandonment— Election  of  .'trespass  time 
lor,  in  discretion  of  Judn^e. 

See  New  Trial,  (Addenda,)  Oagnony.  Chapman. 

TROVER. 

l^ery  and  sale  ol  mnfe^s  property  nnder  execnUon 
aipainst  busband— IVo  tonchinir  or  removal  ol 
goods  from  plaintili^s  possession* 

Where  a  Sheriff  having  in  his  hands  an  execution  against 
S.  made  a  levy  upon  goods  belonging  to  the  wife  ol  S.  and 
went  through  the  form  of  a  sale,  but  took  no  possessiou 
of  the  property,  which  was  neither  removed  or  touched, 
the  husband  and  wife  afterwards  brought  an  action  of 
trespass  and  trover  against  the  Sheriff ;  Held  that  as  the 
goods  were  the  wife's,  the  levy  and  sale  did  not  affect  her 
property,  and  as  they  were  neither  removed  or  touched 
there  was  neither  trespass  nor  conversion.  Smith  and  tvife 
V.  White,  Sheriff  &  c.iP.dB,  448. 
Men— Plea  of. 

See  Pleading,  {Addenda,)    Nevina  v.  SchoJUld 

RIGHT  TO  BEOIN. 

Wbere  delendant  in  ejectment  has  rigbt  to  begin'and 
rigbt  ol  general  reply* 

See   Trial,  (Addenda.)    Doe  d,  Hazen  v.  Rector,  Ac, 

St,  James*  Church. 

RATIFICATIOM. 

Writ  issued  without  authority-^Snbseqnent  adoption 
and  ratification* 

See  Writ,  (Addenda.)     Albert  Mining  Co.,  v.  Spurt. 
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Fitoess  of  article  tor  pttri»os«»  iatendeil. 

Where  a  party  orders  an  ascertained  article,  there  is 
no  implied  warranty  that  it  is  fit  for  the  purpose  for  which 
he  ordered  it.  The  rule  however  is  otherwise  where  tke 
article  is  not  ascertained;  and  where  plaintiff  ordered 
machinery  from  defendants ;  Held,  That  the  latter  were 
bound  to  supply  such  machinery  as  was  reasonably  fit  for 
the  purpose  for  which  they  knew  it  was  intended.  Morrotc 
V.  Tke  Waterous  Engine  Co,,  2  P,  Jt  B.  509. 

WITNESS. 

IHetllcal  mrltnefts— Siatlnir  conclnsions. 

A  medical  witness  may  state  the  conclusions  he  has 
arrived  at  as  to  the  capacity  of  testatrix  to  transact  busi- 
ness, and  to  make  an  intelligent  disposition  of  her  property, 
from  the  circumstances  known  to  him,  without  first  stating 
the  facts  upon  which  he  bases  his  conclusions;  per  Fisber 
J.,  but  contra,  per  Weldon  J.,  who  held  that  all  the  facts 
and  circumstances  must  first  be  given  by  the  witness  before 
he  can  state  the  conclusion  he  has  drawn  from  them  so 
that  the  iury  having  the  facts  before  them  can  themselves 
determine  what  weight  should  be  attached  to  the  conclusion 
drawn  by  the  witness.  Doe  d.  Hazen  v.  Rector  dtc^  St. 
James'  Church,  2  P.  &  B.  479. 

\¥RIT. 

Writ—Issue  ot  without  antiiority— CouAnnatioii  hy 
party  havlnir  no  autboiity  at  time  ol*  issuing  writ 
but  havinir  subsequent  autbority. 

On  an  application  made  to  set  aside  the  writ  of  sum- 
mons in  a  cause  on  the  ground  that  it  had  been  issued 
without  authority,  when  the  act  was  afterwards  adopted 
and  ratified  by  the  parties  then  having  authority  to  do  so 
but  who  bad  no  such  authority  when  the  writ  was  iscued. 
Held  (by  Fisher  &  Wetmore  J.  J.,  Weldon  J.,  dissenting) 
that  such  ratification  was  sufficient  although  the  parties 
ratifying  bad  no  power  to  do  so  when  the  writ  was  iskajd. 
Albert  Mining  Co,,  V.  Spmr,  2P,&  B.  665. 
Writ  firood  on  its  lace— A  JnstMcation  to  officer. 
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